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* Contemporary Jurisprudence Research Journal - 1ssue No. 97 - Twenty Five Year %

445- Ruling on a case of man had divorced his wife
before twenty years, and now he is willing to revoke it,

or to reconcile his matrimonial relations.

Question: One of the brothers from Nigeria asked about
the ruling on the divorce issue, in which he had divorced
his wife twenty years before. Now, he wants to revoke it or
reconcile the matrimonial relations.

Answer: The "Ulama in case of major irrevocable divorce,
had unanimously, agreed upon that the woman shall not be
lawful to her previous husband without the valid “Nikah”,
the Islamic contract of marriage with all of its terms and
conditions. In other word, the proper marriage should take
place fulfilling all of its requirements, and not a mere marriage
contract, or circumventing it by any means. This ruling is
based on the Hadith narrated by *Ayesha (May Allah be pleased
with her), that a man had divorced his wife thrice, then she got
married with another man, and he divorced her before he had
sexual relation with her. When the Prophet (Peace be upen him)
was asked, whether she is lawful for her first husband, the
Prophet replied no, not all, until the second husband enjoyed

her sexualily as the first had did so.
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% Contemporary Jurisprudence Research Journal - Issue No. 97 - Twenty Five Year %

maintain the matrimonial relations and rights on basis of
equality and justice among all of his wives. The jurists had
unanimously agreed on the necessity of justice between the
wives and not preferring one on another. Because Allah, the
Almighty, Himself had forbidden the injustice upon Him, as
he said in His wordings of Hadith Al-Qudsi, “O my servants!
I have forbidden the injustice upon myself, and made it
forbidden amongst you, so do not wrong amongst you, each
one on another.” “(Narrated by Muslim).

As to this question, it is not permissible for the husband to
prefer one of his wives over the other, for it involves injustice.
If the husband is true, in his claim that the preferred wife
serves him more than the other wives do, for example, in case
when he is sick; or the wives are unable to serve him in him in
such health condition. Moreover, he would desire to reward
her for the extra ordinary services she had offered, nothing
is wrong in that, but he should not preferred one wife on the
other with regards to their basic rights. His action can judged
by the intention as the Prophet (Peace be upon him) said,
“Actions are judged by the motives (Nivyah), so each man
will have what he intended. (Bukhari).

-22_
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Therefore, it had forbidden hoarding, as it adversely effects
on the public interests. Islam has made hoarding unlawful
because of the damage incurred by the people concerning
their basic essential or any other goods. The Prophet (Peace
be upon him) has said: “None shall commit the hording or
monopoly except the wrong doer. The trader must not do
hoarding and monopolizing their good. If they do so to raising
the prices, or for any other purpose, then government should
prevent them to do so; and get the goods sold to people for
their normal prices. However, when they do not hoard goods;
and sell them for their normal prices the government is obliged
not to prevent them from doing so, for, Allah has forbidden
the injustice. The traders must sell their goods for the normal
prices. In case they still increase in the prices causing damages
to the people, the government is entitled to intervene, and it
must prevent them doing so; and fix the goods prices, for it
will lead to providing the essential needs, and to prevail the

justice as Allah has ordained.

444- Ruling on the husband who prefers one of his
wives on the other wives, for, she serves him more than

his other wives do so.

In principle, one who has more than one wife, he must
~21 -



% Contemporary Jurisprudence Rescarch Jounal - Issue No. 57 - Twenty Five Year %

Answer: The alimony is due on the husband by virtue
of the Quran, Sunnah, the Consensus of the jurists and the
sound reasoning as well. The alimony is obligatory right of
the woman due to the matrimonial relations, and whatever
the muftual rights and duties of the couple resulting out of
this relationship. As to the issue in question, the alimony is
obligatory on the husband towards his divorced wife, for he
is liable to inform her about the divorce, and he did not so.
Moreover, he disobeyed Allah, as he neither kept her with
fatrness not he left her with fairness. In case where the wife
does not know about the divorce she will considered as
captive; and according to the jurists, she is entitled to get the

alimony.

443- It relates to hearding and black-marketing of
the essential goods by the traders; and they should be

controlled and prevented from doing so.

Question: Some (traders commit hoarding and
monopolizing prices of their goods, and sell them for the
higher prices.

Answer: Islam is very much concerned with about

hoarding of the goods and monopolizing the prices thereof.
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QOuestion: The question concerns the son abandons his
parenis. He neither visits to them while they are sick nor
even greets them, all though his brothers and relatives had
advised him. However, hedidnot getrid of his ungratefulness.
When his father wanted to gift him in his capacity as son,
some people said to him not to bestow any things upon his

son, as he is thankless to his parents.

Answer: The son must be grateful to his parent when they
zre zlive or dead. It is unlawful to the son to be ungrateful to

”n

his pzrents. It is obligatory on the father to maintain justice

»

znd eguality among their children about their rights, except
his ungrzateful son for the purpose of guidance and preventing

him from continuing his thankless attitude.

442- Relates the man who had already divorced his
wife, but heinformed only after one year already passed.
The issue in question is that, whether he is obliged to
pay the alimony to his wife during this period.

Question: A man had divorced his wife while he was out
the country. However, he informed her only after one had
already passed. Is he liable to pay the alimony to his wife

during this year?

-19-
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by these international declarations and pacts. Sometimes,
they even, did not explain or touch them; for example, rights
of the orphans, the minors, the mentally disables and alike.
Nothing had been mentioned in those declarations about
the mentally disable foundling child. The birth certificate
for such foundling child will not be issued as it is being
done for their likes who had been already admitted into the
child-care centers. This shows without doubt, inability of
the conventional legislations and their poor position to cope
with Islamic law that is more rich and comprehensive in all
aspects of the human and children’s rights in general, and the

handicapped children’s rights in particular.

CASES FROM JURISPRUDENCE (FIQH)
POINT OF VEIW ™
Dr. Abdurrahman H. An-Nafisah
441- It relates to the ruling on the thankless son.
Whether, is it permissible to his parents to get him
deprived of his rights?

(*) These questions are received from the readers, and are answered by the
properitor and the edictor-in-chief of the Journal Dr. Abdurrahman
H. An-Nafisah, and are published on the Journal’s website (www.
alfighia.com).
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Rights of the Handicapped/Disable Child
between the Islamic Shariah
and the International Declaration
“A Comparative Study”

Dr.Mohamed Mahmoud Attar

The handicapped and the disabled child's rights and
privileges contained in the international declarations and
pacts are being considered as the internationally civilized
achievements made by the United Nations in the area of the
children’s rights. Nonetheless, the UN had been unable to
lay down the effective mechanism to ensure those rights. On
the other hand, centuries before, Islamic Shariah had played
the pioneering role with regards to safeguarding the child’s
rights and privileges. As such, it is the one who ever first,
had prescribed the fundamentals of human and children
rights in the very comprehensive method and the integrated
way. Moreover, Islam had discussed everything in details
concerning to children's rights. Similarly, there are a number
human and children rights that have been dealt by the Islamic
Sharidh. On the other hand, those rights have been neglected

(*) Assistant Professor - University of Al-Baha.
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motive or the intention behind the actions

In case of the aspect one, a person shall enter into a
contract with no intention of the achieving the contract's
Shariah purpose; rather he intends to achieve a prohibited
thing. For example, a person shall conclude a sale contract
whereby he intends neither transferring the goods’ ownership
nor possessing their price; on the contrary, he shall be using
this sale-contact to circumvent the usury. In such cases and
alike, the contracting parties shall be sinful, and the contract
shall be unlawful. Therefore, at the very first, we have to
consider the motive which is sinful, and this contact shall be
null and void, if is supported by the evidence.

Concerning the second aspect, when the results only
are taken into account, with no consideration of the
motive; in such case, if these deeds and their end results
shall lead to realize the public interests required by the
people, then the transaction are lawful and permissible.
In case where these dealing shall be tending toward the
evils, thus, they will be considered as prohibited and
unlawful, proportionately to the prohibition of these

purposes, albeit much or less.
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and legitimate maxims of Islamic jurisprudence. This
principle shall extensively play the preventive role in Islamic
jurisprudence by curtailing every pretext through which any
damage or corruptions are expected to take place.

“Sadd al-Zari'ah” means: preventing access to the
corrupting if it is conducive. In other words, if some means
or way in principle, they are legitimate or permissible; but
they shall be leading in any circumstance, whether in relation
to a person or incident, to conflict with the purpose of Islamic
Shariah with regards to realization of the public interest, or
warding off the evil, then it would be obligatory on the jurists
to issue the ruling and Fatwa accordingly.

The maxim of “Sadd al-Zari ah " is considered among the
applied Shariah maxims that is correlated with both the means
and objectives, or the rulings and their meaningfulness.

The means ways can be examined from the two following
aspects:

1. To look into the motive pursuing a person to commit an
act, whether he has desired to achieve the permissible thing;
or his intention behind the action is fo achieve the unlawful.

2. To consider the results only, without any concern to the

~15-
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in the Shariah ruling itself, rather it represents the changes in
the observed reasons or grounds on which basis the ruling was
deduced, and the Fatwa was issued accordingly. By the passage
of time, such reasons and grounds may change or disappear.

8. The customs and norms are always subject to modify
and change.

9. Not all customs and norms are always correct and
applicable, on which basis the Sharidh rulings can be
deuced. However, among them some are contradictory to
the fundamentals of Shariah and the principles of Deen. For
example, the mixed-gathering of the men and women in some
societies, having unlawful fun and using music and musical
instruments on different occasions and events and so on that
are prohibited by Sharidh. Hence, on which basis the Shariah

rulings cannot be deduced at all.

Sadd al-Zari ah®’
D. Musleh Al-Najjar *)

The maxim of “Sadd al-Zari'ah” is among the authentic

(n Approach of Ijtihad (deducing Shariah ruling) used to curtail any
permissible thing causing a Muslims to do the forbidden. It is
considered an early preventive measure to prevent a Muslims from
doing what is forbidden.

(*) Faculty of Arts, University of Dammam, K.S.A.
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proven by the Qur’anic verses and the Hadith's texts.

2. Sharnah considers legality of the customs and norms
as to deducing the rulings over the current and newly arising
affairs and situations. Nonetheless, it shall be restricted to
some limitations and conditions ought to be fulfilled.

3. Not taking into account legality of the customs and
norms shall be leading to close the door of [jtikad (deducing
the new rulings) that shall be preventing the people to realize
their inferests. Similarly, it shall regard that the Shariah 1s
rigid, and shall not be keeping pace with the current affairs
emerging in the new places and modern times as well.

4. That Islamic law has considered the customs and norms
as benchmark for many of its rulings such as livelihood-
provision for the divorced woman, and clothing of the spouse
and the children.

5. Consideration of the customs and norms practiced
by the people is a matter of utmost importance as to issuing
Fatwa and the Shariah ruling as and when required.

6. Changes in the customs and norms are among the
importantreasons forchanging in Fatwas as to the discretionary
rulings extracted by way of Ijtihad (deducing).

7. The change in Fatwa shall not necessarily mean the change

~13-
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the soul is breathed. Such kind of abortion can be executed
under the following rules and conditions:

- To verify and ensure the rape case on the terms contained
in the chapter of “outright coercion”, (as it is mentioned in
the article), in such a way that there will no other option, and
the preconditions of outright coercion are fulfilled.

- That the abortion shall be done immediately after the
pregnancy, and the coercion causes are no more, without any
delay. Otherwise this delay shall be considered as satisfaction
of woman with this pregnancy.

- That the abortion process shall be done under the safe
medical supervision, and with woman's and her guardians’
permission, or with the consent of the respective competent
authority with regards to the rape cases.

- That the abortion must be execuied with the period of
four months on pregnancy, failing which shall be considered

as killing of a soul.

Change of Fatwa as per the Change of
The Customs and Norms

Dr. Fatima Abdullah Mohammed Al-Omari®

1. Legitimacy of the customs and norms in Sharih, is

(*) University of Princess Nora Bint Abdnl Rahman.
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of sexual penetration, of a man with the unknown woman
without her true consent.

Ruling on abortion is linked to the stage at which the fetus
passes of the phases of creation, according to the following:

Abortion is permissible before pre-embryo stage i.e.
before forty days, if there is a need to abort, (yes, the author
said “need” and not “the necessity”). However, a reason for
which the couple are in need to get rid of pregnancy. It is the
author's preferred opinion.

It is also permissible to abort the fetus even after forty
days of pregnancy, before the soul is breathed, if it is needed
direly to get rid of the fetus. This is pursuant to the maxim
“nced descend status of the necessity, whether it is general
and limited. It is the author's preferred opinion.

It is unanimously not permissible to abort the fetus after
the period of four months, as the sprit (life) has been breathed
into it, for whatever reason it may be. Because, it beyond
doubt, shall be considered as killing of a soul and hence,
killing of the humanity. And ruling on abortion case of rape
falls under the general provision of abortion, but is one of the
most severe need and distress as well, and it is permissible

within the period of one hundred and twenty days, wherein

~11-
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Jahiliyah as well, that is explicitly prohibited in the Holy Quran.

6. Incase where the Installment-Sale contract stipulates that
the Penalty-Clause would be binding on the procrastinating
buyer under this contract, in order to compensate the actual
losses incurred due to late payment of the installment,
even without mentioning the amount of the proposed
compensation, such condition would be unlawful. Because,
the Shariah shall regard any conditional excess payment in
addition to the fixed price against the goods/services, for
nothing in retum, as riba, the usury.

7. In case, where the seller under the instaliment-sale,
stipulates the penalty-clause on the buyer, whereby it shail require
the buyer to pay all installments at once, in case he would delay
the payment of some installments, this condition shall stand
correct and lawful, and it shall be binding on both the parties.

Ruling on aborting a fetus in the Rape Case
a Comparative Fighi Study

Dr. Hanan Muslim Fattal Yabrudi )

Rape: It is defined as sexual intercourse, or other forms

(*¥) Assistant Professor, Department of Islamic Studies, King Faisal
University.

- 10-



* Contemporary Jurisprudence Research Journal - Issue No. 97 - Twenty Five Year

2. As such, the Penalty-Clause shall not constitute a new
issue. Consequently, it would be a normal permissible and
applicable clause. Except, should it include anything that is
prohibited by the Islamic Shariah, like ambiguity, riba (usury),
ignorance and alike.

3. ClassicFighdidnotinclude theterm “Installment-Sale”.
It is a type of sale, which the people do commonly practice
in the present era. Moreover, the ‘Ulama have endorsed its
permissibility based on legitimacy of the customs and norms
as a source of Islamic jurisprudence, so long as they are in
conformity with the Shariah principles.

4. The most appropriate definition of the term,
“Installment-Sale” according to the jurists is: “It is a sale-
contract of the present goods against the deferred payment
that would be payable in the well defined installments with
regards to the specific amounts and the time as well”.

5. If the Penaity-Clause with an extra amount of the
installment, stipulates that, should the debtor fail to pay the
instaflment/s on its due date, then it would be liable to pay so and
so amount, (in addition to the actual due amounts), this condition
would be null and void. Moreover, it shall invalidate the contract

as well, for, it is an explicit riba, and it falls under the riba of Al-
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Ummah shall wake up from its deep sleep and shall come
out from its negligence and heedlessness; and work hard to
protect their generation in their own homes, especially in the
their educational institutions. Faiting which shall facilitate
the enemies of the Ummah to have the Muslim youth their
casy tasks, in both the present and future.

Allah alone we seck His help against whatever they do.

The Penalty-Clause's Impact the on the
Installment-Sale (A Comparative Study)

Dr. Naef bin Jamaan Al-Jaredan®’
The Penalty Clause's Impact the on the Installment-Sale
is summarized as follows:

1. According to the contemporary jurists’ definitions of
the Penalty- Clause, it is of two kinds. The most appropriate
and the most correct definition of the Penalty Clause would
be their diction: “it is an extra ordinary commitment, whereby
the contracting parties shall agree to fix the Shariah Compliant
compensation would be payable on the event of willful breach
of the contract or any of its clauses, causing damage to the

condition/s stipulated therein”.

(*) Assistant Professor Shariah and Law, Najran University.
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heir consianis during the crucial and turbulent ages of
sediton. and at the present era, they are exposed to the great
scrife and the grievous conflicts, and the most serious amongst
them is the challenge to their constants, especially among their
vounger generations. The Muslims indeed, can realize this
chzllenge in two ways. The first is, to promote and encourage
the religious minded younger generation to misinterpret these
constants, which is not consistent with realities thereof. The
aim behind this misinterpretation is to make the youth isolated
from mainstream of the Ummah with regards concept of these
constants, and then pushing them towards outlawry, and
legalization of unlawful acts such as killing of the innocents in
the name of religion. The second is, to deceptively making the

youth addicts of the drugs, and making them fascinated with the

devil worship, and encouraging them to spread the behavioral

disorder and pushing them towards the decomposition of the

traditions of their national norms and customs.

These aspects fully and partly, aim at challenging the
constants Muslim Ummah. However, they are nothing but
extension of the old afflictions have been modified and put in
a new forms as per the new era’s requirements.

These seditions will not stop until and unless the Muslim
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that he would not give up his weapons until he receives this
information. However, it may be an exceptional case; but it
shows the depth of loyalty and devotion to the constants that
had been inculcated among this soldier concerning to his love
to his homeland and loyalty to his leadership.

The examples ofnations’ concern to their constants are well
known. The Muslim Ummah stands at the forefront of these
nations. Despite the Muslim Ummah was exposed to the stages
of trials, tribulations, and the wars, they had been continued
to protect their constants in their creed,(fundamental beliefs)
language, literature, and the history. They had preserved the
Book of their Lord, the Holy Quran, as no one could distort it.
Moreover, Allah Himself saved this book. In addition to this,
they preserved the traditions of the Prophet (Peace be upon
him); and they follow nothing except whatever is authentically
proved from the prophetic guidance involving his words, deeds
and the approvals. Similarly, they had protected language the
Quran. The individuals and groups of the Ummah all over the
world had been reciting and understanding the Quran in its
original text in the Arabic language, though they vary in their
languages and the ascents.

Whereas the Muslim Ummah has been able to maintain
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Letter from a Reader:

All praise are due to Allah, the Lord of the Worlds.
Blessing and Mercy of Allah be wpon His Trustworthy
Prophet Muhammad, his family and his companions and upon
whosoever follows his way until the Day of Judgment.

The nations have their constants that they consider as basis
for their existence. They practice and apply them respectfully, as
the constants of every nation are the identical and characteristic
aliment for them. The conspiracy against these constants
resulted into the wars occurred among the several nations.

In order to defend these constants the nations shall
law down the basis for the education and training of their
generation. On these bases, the generations shall serve these
constants to be their source of power, strength and immunity
in its defense. One single example can easily reflect the
impact of such training of the nation based on these constant.
The Japanese have found one of their soldiers living in the
bush carrying his weapons for more than forty years. Upon
questioning about his condition, he stated that he had not
given up his weapons because he did not have any information
about end of war by the Emperor of Japan, even though, by
that time the Second World War was end. Moreover, he added

-5_
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printing along with the publishing house should also be mentioned. [E]

7- A statement indicating that the research has not been published (¢°
before, should be attached to the research .

8- Research should be concluded by a brief summary manifesting results
and opinions included therein .

A satisfied abstract should be attached to the research to be translated

into English .

12- Researches are arbitrated by (Fugaha) jurists and specialized scholars
(‘Ulama) according fo a form which indicates principles and pro-
cedures of arbitration . Among these principles is that arbitrators
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arbitrators agree that their researches to be published or they show
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