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% Contemporasy Jurisprudence Research Joumnal - Issue No. 96 - Twenty Four Year #

the closest and the nearest point in their relations; and then,
the man shall disclose her secret.

As for the moral and ethical norms are concerned,
it is not the man’s chivalry and good manner to speak
of his wife's secretes; or the wife shall disclose of her
husband's secretes, because it is akin to heinous act, and
dead against to the human norms, morality and ethical
values. Particularly these secretes are of the special nature
that should not become subject of the people’s talk. And
especially nowadays, crazy and evil-passionate people
always run after such secrete information in the media, and
sometimes, these people publish them in the social media.
Therefore, it is forbidden on both of the husband and wife
to disclose their marital secretes, regardless of their being

in or out of the wedlock.
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440- Obligation of the couple (spouses) with regards

to non-disclosure of their marital secretes

The questioner says that his wife speaks of what her
Jriends disclose of their marital secretes to her. Moreover,
the questioner is afraid whether his wife may also do the
same as what her friends are doing with regardstheir marital
secretes. What are the Shriah ruling in this regard?

The couple's secretes are among the topmost secrete
matters that must be kept secret and to not disclose to any
one, because they are subject to Shariah rulings and the
moral and ethical norms as well.

As for the Shariah rulings, the Prophet (P.B.U.H)
described such disclosure as evil and heinous act, as he said
that “among the people who would be in the worst position
and the most awful status in the Allah’s on the doomsday, a
man shall give himselfto a woman and she also gives herself
to the man, and they reached to the closest and the nearest
point in their relations; and then, the man shall disclose
her secret. In another words (“The topmost mistrust in the
Allah’ sight is that a man shall give himself to a woman and

she also does gives herself to the man and they reached to
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change, alter or modify. In its general context, Ulema, and
the Sharia scholars do find guidance to drive and extract
the Fighi rulings by deducing of the verses, in order to
answer the issues of their ages. The Sharia scholars who
considered the invading as head of Zakah under “Fi Sabeeli
Allah" were well aware of what the Jihad really in need of
preparation and the equipments, and those who thought of
Al-Hajj as “Fi Sabeeli Allah”, they were knowing what the

it (Hajj) requires of expenses, and those who interpreted “Fi

Sabeeli Allah™ in its vast and elaborated concept including

basic amenities of the Muslims society, like bridges and
forts, and expenses of Du'aa, they know better the extent
of these needs to be covered by Zakah amount, whether full
or a part of it. As treating the diseases is the human need
rather it falls under the necessities, like: dialysis, so it wil]
come under the head of “Fi Sabeeli Allah”, particularly
when the patients cannot afford such facilities, and/or they
are rare or too expensive. As such the patient shall have to
borrow the money or find someone who provide him with

the said facility. Allah knows the best.
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even beyond the psychological coercion; (ii) it is the basic
Islamic principle that the husband must provide his wife
with all her livelihood expenses as long as she will be under
his matrimonial relationship and didn’t commit any that
contradictory to marriage contract and (iii) the wife's wealth
is her absolute property, and the husband has no right to grab
it except with her consent and free will. This is the general
ruling in the case in question. However, this issue may be
solved or judged only after knowing all the circumstances in

this regard. And Allah knows best.

439~ Ruling on payment of Zakah to purchase medical

equipments for treating patients.

Question: One of the rich people likes to allocate a part
of his Zakah amount to purchase the dialysis machines
considering their dire need in the present time. What is

Sharia ruling thereupon.

Answer: It is among the Holy Quran’s miracles, its
greatness, and the Allah's Wisdom that it (the Holy Quran)
is Allah's mercy for His servants with respect their mundane

super mundane affairs. And the Quranic injections don’t
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the Deen. Tradition and customs have no basis in religion. And
this should not be an obstacle or hindrance in the way, where
the desires and ambitions are changing. However, whatever is
vested with the basis and subdivisions of the Deen, the strict
adherence and being firmly standing on Deen shall never be
changing with the change of time or place. Because, these are
among Allah’s rules and laws for the former servants also,

which of course shall not be changing.

438- Rule on case of person married a woman and mad
a preconditioned that she must withdraw or waive of
her salary in his favor.

Question: A man had married a woman on condition
that she must withdraw and waive of her monthly salary,
and she agreed accordingly, as she was in need of son, and
had no way, but to accept this conditions. However, she had
agreed unwillingly.

The answer: if the husband had put a condition on the
wife that she should give him her salary and she accepted
accordingly, such condition is null and void, for (i) in principle,

the marriage contract must be with mutual agreement, and
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firm with his Deen, in present materialistic challenges.

The answer: To be firm with and strict adherence to
Deen is among obligatory duties of a Muslim, rather, he
must not be away from his Deen, even if he is suffered in
this way. The basic principle is, what is said by Allah to
His Prophet and Messenger Muhammad (PBUH) and his
Ummah to adhere properly to what they have been ordered
by Allah the Almighty, (“Pursue, then, the right course, as
you have been bidden (by Allah), together with all who with
you have turned unto Him; and let none of you behave in
an overweening manner: for, verily He sees all that you
do”) (Al-Quran 11-112). This order is for commissioning,
whosoever, did not respond, he would disobeyed what he
is ordered for; and it is also said by Messenger of Allah
(PBUH) when one his companions asked him for a “word
in Islam” (He replied, “Say that I have believed in Allah,
and then, upright).

What is mentioned in the question about the method or
how to be firm with integrity to Deen, in the present time of
materialistic changes and transformations? We said some of
these transformations are vested with customs and traditions,

and some other are vested with the basis and subdivisions of
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yet to be decided whether it is for residence or trade .

Answer: Zakah is due on the land kept for business,
whether it is small or big. After completion of one year on the
ownership, and the land must be assessed and Zakah shall be
paid accordingly. However, if the land is kept for residence
purpose, there shall be no Zakah on it, which shall be as of
the under use goods such as furniture and cloths etc.

With regards to what is said by the land owner that he
hasn’t decide about the land whether it is for business or trade,
it is assumed that the decision is left on his intention, for not
taking any decision about such huge land is akin to wasting and
losing of the wealth that prohibited by the Prophet P.B.U.H,
and he said that “Allah hated three things for you: (i) gossip,
(ii) too many questions; and (iii) wasting of wealth money).
Whereas the land area in question is so big, it is afraid that the
owner perhaps, willing to avoid payment of Zakah, because
by not taking any , he prevents the prescribed rights of Allah

on His servants.

437- Among the believers™ attributes is to adhere to be
firm with what they have been ordered.

Question: How can a Muslim adhere to and would be
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that consists of heresy and abusing the God or His apostles
and the messengers; and portraying them in misappropriate
manner, even if it is claimed by some people as an art and
literature.

As a whole, it is forbidden to advertise about anything
that would be creating doubts and superstitions about the
Muslims® faith, or it contains any contradiction to their faith
and ideology, or which propagate ad promotes corruption,
perversion and mocking on the sacred religious rituals and

the holy places, the mosques and the religious rites.

CASES FROM JURISPRUDENCE (FIQH)
POINT OF VEIW

Dr. Abdurrahman H. An-Nafisah
436- Ruling of Zakah on the open land yet to be decided
by its owner whether if for trade or residence.

Question: A business man owns thousand of meters of

land, and he thinks that no Zakah is due thereupon, as it is

(*) These questions are received from the readers, and are answered
by the properitor and the edictor-in-chief of the Journal Dr.
Abdurrahman H. An-Nafisah, and are published on the Journal’s
website (www.alfighia.com).
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the plancts and stars shall be effecting in determining the
human future, which of course, involve lying and divination,
and it shall also transform the bright Muslim socicties to
the communities believing in the stars, and sccking help
of the so-called fortune-tellers in every small and large. As
such, it is prohibited to publish and relay all that relate to
planets” effect on human fortune. Among the other things
which are prohibited to advertise about are: whatever things
cause damage to the ideology of the Ummah and its belief,
like: advertising about the lectures on the false beliefs and
the principles contradictory to Islam, like: Communism,
existentialism, Buddhism, Baha'ism and Qadianism and
alike. 1t is also prohibited to advertise about their centers,
synagogues and schools, because they are full of evils and
destructive elements, that are not known to anyone except
Allah the Almighty. It is also forbidden to advertise about
the literary gatherings that involve the permissiveness or
infidel poetry, like: misusing the word of Allah (God) and
extolling and purifying Him, just as symbolic, and saying that
literature is just for literature and nothing ¢lse, and believing
in separation between the literary text and its content. It also

includes advertising or promotion of the stories and novels

~20-
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The advertisers and designers must be obliged by the
Shariah precepts with regard to the commercial advertisement.
It is because, any advertisement inciudes contradictions to
Islamic faith should not be published or relayed. The media
in Islam, has to play a major role in maintaining the Muslim
“Ummah s belief and its ideology, and in cleansing this belief
from mmpurities and superstitions to remain as pure as it was
revealed on the Prophet Muhammad (PBUH). In this context,
all the advertisements that explicitly or implicitly propagate
magic and it practice, such as those inviting to watch the
magical plays whether they are conducted by a group of
magicians or an individual, such as happens under the name of
circuses. And also, the advertisement of some cloths claiming
that they are lucky and that shall bring prosperity and good
luck. Some of the advertisers assume that some jackets or
some sports shoes bring good luck. Moreover, a team playing
a match wearing them will be winner of the match, as these
jackets or shoes will bring to them good luck.

Similarly, it is forbidden to advertise about the astrology in
its various types and forms, as it is contradictory to the Islamic
belief, and also, it promotes the myth in Muslim societies

like: claiming to know Al-Ghieb, the hidden or unseen, and
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11- In case where the good have been imported on forward
contract basis, and then, the fraud was found in kinds, types
or the specifications (of the goods), then the importer shall be
having two options: either he may take the goods or just he

may return them to the Supplier/Exporter.

Advertisement its Rules Regulation and
the Shariah and the Regulatory Precepts

Dr. Taghreed Mazhar Bukhari ()

In principle the advertisement is a permissible business
activity. It may be governed by the five Islamic mandatory
provisions'"). as per its usage and the purpose for which it is
used.

The advertisement in Islamic economics, aims at creating
awareness among the common people about the characteristics
and benefits of the goods and services that are to be promoted,
with high credibility and away from lying, cheating and

deception.

(*) Associate Professor, College of Shariah, University of Ummul
Qura.

(1) Like 1-Obligatory, 2-Recomonded, 3-Permissible, 4-Prohibited and
5-Disaproved.
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good, it will fall under the permissible sale contract, wherein
both the coniract’s subject and the price thereof are deferred.

6- The Supplier/Exporter is obliged to carry out the
work promised by him, and deliver the goods when they are
finished guarantying all risks thereof, till they are delivered to
and possessed by the buyer (importer).

7- The importer is obliged to facilitate the Supplier/
Exporter to implement what he had agreed upon, and to pay
the consideration thereof. (the pre-agreed price)

8- The fraud may happen in the goods supplied/exported
with regards to their kinds, types and the specifications.

9- In case where the goods have been imported on
Istisna’a-basis, and the importer has agreed and satisfied with
the goods™ conditions, he may waive his rights; and

10- In case where the importer hasn’t agree and accept the
goods due to cheating and fraud in the goods, he is entitled to
require the exporter to repair the goods and fix the problems
therein, otherwise, he may exercise the option of defect;
and then, he will be having two choices: either he may take
the goods (as they are) and with no claim of any penalty or
compensation, or he may return the goods to the Supplier/
Exporter.

17 =
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3- Calling for the open tender is one way to conclude
the Supply Contract, but it is not the only way. Because, the
supply can be executed by either of the limited tender or the
direct purchase/procurement.

4- The Supply/Export Contract includes the following
four elements;

(i) Supplier/Exporter, (ii) Importer, (iii) the Agreement (the
Text); and (iv) Subject of the Agreement, i.e. goods and costs.

5- The paradoxes may arise about the Supply/Export
Contract shall include: (2) it is selling by someone what is
not owned him, (b) selling the non-existing (object); or (d) it
contains Gharar, (the whole ambiguity). Such paradoxes are
basically rejected for the following reasons:

a- If subject of the contract is an object and work (both the
goods and manufacturing} , it will come under the Istisna’a
contract,

b- If subject of the Supply/Export Contract is described
good; i.e. (the forward contract basis), it shall be treated as
the Salam Contract and shall be governed by the respective
rules and regulation thereof, wherein advance payment of the
price is obligatory; and

c- If the subject of the contract is a certain and specific

-16-
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and whatever he had acquired of knowledge, workmanship,
or skills in the prison;

xvii. right to be released without any delay, when the legal
grounds thereof are found, such as proofofhis innocence, signs
of repentance from the guilty for which he was imprisoned,
and end of the imprisonment period,

xviil.  right to require the state to verify that his rights
as prisoner, are respected and had not been violated; and to

require the proper punishment in case of any violation.

Supply / Export Contract and The Effect of
Fraud on it
Dr. Haila Abdul Rahman Al-Yabis )

1- The Supply/Export Contract is a contract whereby the
first party shall undertake to deliver the specific deferred
goods, either periodically, or whenever they are finished,
during a certain time frame to the second party for a certain
deferred amount, either fully or partly.

2- Supply/Export Contract is one of Contracting

agreements,

(¥) Assistant Professor Figh, Imam Mohammad bin Saud Islamic
University.
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xv. right to exercise all civil and criminal acts, without
prejudice to the cause and reason for which he is imprisoned;
such as: selling, purchasing, renting and leasing, appointing
agent, writing the will, executing marriage contact for himself
and for the others who are under his guardianship, divorcing
and dissolution, claiming just retribution for himself and for
his guardian, perusing adversarial in the court and performing
witness or doing acknowledgment before the judge. Any
unjust aggression and infringement is prohibited with respect
to disciplining the prisoner; like imprisonment for no reason,
delaying his release, defaming and abusing him, applying
mayhem and beating him unjustified, and starviﬁg, and
stripped of his clothes, and preventing him from performing
the obligatory prayers, and exposing to extreme heat and cold,
and exposing to an animal to hurt him. However, if such thing
happened, the prisoner is entitled to claim just retribution and
the compensation as well for the damages he suffered with;

xvi, right to prepare himself before his release to make
his moral high, and to have extensive social relation with his
relatives, fnends and social and economical institutions to
get whatever he needs of financial help and clothing, and to

get the necessary documents confirming legality of his release
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all facilities needed for Thara (purification), prayer in
congregation, Friday, Eids and funeral prayers, and right to
have prayers and fasting schedules; and he will be not be
prevented to perform some prayers outside the prison if it
would not be causing the problem, such as paying visit to his
sick relative and their funeral prayer.;

x. right to leaning and education that shall be having
impact on his goodness and modifying his behavior ;

xi. right to work in the prison against fair wage in a decent
profession or workinanship that shall be benefiting him, and
providing with a source of income after his release. Right to
maintain his human dignity, and not be charged with hard
labor,;

xii. right to have social relation inside and outside the
prison such as having contact with other prisoners;

xiii. right to meet his wife in the required privacy
atmosphere;

xiv. right to meet his relatives and friends, exchange
correspondence with them, aftending their funerals and
having access to media, knowledge and cultural recourses to
be aware of the current affairs, and follow up of his social

rights inside and outside the prison;
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men in the special prisons; (b), the separation of juveniles
from adults; (c) the separation of the defendants arrested
from the convicted prisoners; (d) the separation of convicts of
financial defaulters from the prisoners convicted of criminal
offenses; (e) the separation of political prisoners from the
others; (f) the separation of military prisoners from the others.
Each category of prisoners shall be having their respective
right that should fulfilled accordingly. And each class of the
prisoners shall be dealt separately according to purpose of
their imprisonment.;

vi.right to have all basic amenities and necessities
in the prison such as: suitable place, natural or artificial
lighting, ventilation, cleanliness, and moderate temperature
in the prison. These all facilities were available in places
of imprisonment in the Prophet’s (P.B.U.H) era and even
thereafter;

vii, right to all means of personal and atmosphere hygiene,
and medical facilities and treatment, even if it would be
provided outside the prison;

viii. right to be provided with all expenditures of living,
clothing, bed, and water;

ix.right to perform the religious rituals, and to have

_12-
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Islamic Sharia, the Muslim jurists, and the Muslim
judges had their early concern with respect to the prisoner's
rights along with their sincerely and firmly implementation.
Rights, interests and privileges of the prisoner are confirmed
and well-defined by Islamic Figh that have to be protected;
and they can neither be neglected nor can be abused. And
among the prisoner’ rights are:

i. right to appeal for conviction as to the allegations, and
for accelerating the trial, and for facilitating the prisoner to
defend himself;

ii. right to protect his life and human dignity. The prisoner
should not be mishandled, tortured and violated of his body
and/or any of its parts, and he should not be humiliated by
beating, starvation, abusing and deprive him of his rights;

iil.right to get protection and maintain of his wealth and
properties of infringement, misuse and negligence. Itis obliged
on the competent governmental authorities to provided him
with all means in this regard.;

iv. right to request to deliver his property to whosoever
he likes that must be fulfilled and/or return to him upon his
release;

v. right to have: (a) the separation of women from the

=11~
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Rights of the prisoner in Islamic Figh
D. Hassan Abdul Ghani Abugdh

Imprisonment means: “ detention to preventing the person
from going out to his proceedings and tasks”. It doesn’t have
top priority among other types of punitive sanctions as per
the laws, and it is also, not permissible to hold or disable
the “Huduoud” (the fixed and prescribed punishment by
the Quran and Sunnah) and to punish for the crimes by just
imprisonment.

The imprisonment are of two types:

The first: to ascertain the charge, like imprisonment
for allegation, for precaution of any harmful incident, and
for fulfillment the punishment of a Had (the prescribed
punishment).

The second: Discretionary Penalty/ Punishment that is
the predominant subject of imprisonment in general, which
purpose is to educate, reform and discipline the prisoner,
which shall be having its obligations, reasons, principles, and
rules and regulations mentioned in their appropriate place in

this paper.

(*) Professor of comparative jurisprudence at King Saud University.
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opinion in order to be codified as a binding law that shall be
abide by the people as to organize their relations.

5. To study and research on the topics integrating with
knowledge of jurisprudence and the advantages of modern
social sciences, and to benefit from the advancement of these
sciences and the research and the methodology thereof, in
order to develop the contemporary Islamic jurisprudential
research.

6. To edit the manuscripts in Figh and its principles to
contribute to the scientific renaissance and revival of the
heritage.

7. Reconstruction of Fighi references leading to easing
the Figh practice, and it best presentation and well-definition
of the contemporary issues.

8. The formulation of the new jurisprudential theories by
deducing on the scattered jurisprudential branches that have
to be re-organized in a comprehensive scientific structures for
the easy-reference.

9. To authoring in Principles of Figh leading to its
reconstruction and promotion besides maintaining both of its

spirit and the objective.
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studies of the social, economical and medical problems
that had already been answered by the former scholars
under their own environment, the particular circumstances,
and also, as per their own scientific academic progress that
are of course, totally different from our today's situation
that requires to study and research in the light of the
contemporary scientific progress on one hand, and taking
into account the Sharia Objectives and its maxims as a
whole, on the other.

3. Having broad view while dealing with the comparative
Fighi studies, under a open scope of the Islamic Fighi schools,
and doing the comparison between these studies and the
man-made laws, in order to demonstrate the advantages and
characteristics of Islamic law, and to prove that the Islamic
laws are the best suitable and appropriate alternate to solve
the problems at levels of the individual, the community and
the state.

4. Reconsidering the social issues addressed by the former
scholars that are of the different opinions; as the present legal
structure and the constitutional framework don’t correlate with

such differences, that of course, requires the one preferred
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promised with His words “ (thus) Allah grants firmness unto
those who have attained to faith through the word that is
unshakable and true, in this world and in the hereafier; but
the wrongdoers He lets go astray: for Allah does whatever He
wills. (Al-Quran, 14-27)

Areas of the Innovative Research
in Islamic Figh

Professor. Abdul Majeed Al-Sso Soth *)

The prominent areas of innovative research in Islamic
Figh and its principles shall be as follows:

1. To do research on the Sharia rulings about the new
subjects and the current issues emerging out of the modern
scientific, economic, intellectual, medical, social and other
contemporary phenomenon that have to be answered from
Sharia point of view, besides explaining the Sharia stand as
to them. Moreover, this task has to be carried on only, after
a deep and careful research and the analytical study of these
issues from the Sharia perspective.

2. Reconsidering and reviewing the research and

(*) College of Shariah Shrjah University.
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we destroyed before your time (whole) generations when
they (persistently) did evil, although the apostles sent
unto them brought them all evidence of the truth; for they
refused to believe (them). Thus do we requite people who
arc lost in sin. (Al-Quran 11-13)

There arc some other nations who live monitoring by
themselves what is happening in changing of time. So they
consider the Imaan as their enlist and the goal. So, therein,
the believers faith will increase, the justice shall prevail, the
society will blessed with peace and security, and even the
strong will be equal to the weak, and even the rich and poor
will be having sympathy for each other.

So, for them, the truth is only, what Allah has established,
and law is only what is decreed by Allah. In such a situation,
the nation shall continue its existence, and its civilization
remain alive in the succession its historical periods, and shall
be rising form to high to higher, and from strong position to
the stronger one. As such their /maan shall become strong
power to face temptation and to prevent them from the risks,
and safeguard them from ruin. And above all, that Allah, the
Almighty, shall grant them firmness through His unshakable

word, and assist them with His Mighty Help, as he already
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Letter from a Reader:

The time never change, but the people are changing, Their
change, may either benefits them or causes to them the harm.
For the nations in their change of time, there may be different
conations and statuses.

There are some heedless nations who obliviously forget
themselves and their situation. As such Imaan, (the faith), will
depart them without any notice of its leaving, and they become
victims of temptations. In such condition, the killer finds
pleasure in killing, when Satan has embellished his fancies
as to killing of a Muslim for no reason, and killing of child
having no power, and doing indecent with, and assaulting an

woman, despite it's being an ugly and heinous sin.

When the faith departs due to inattention of the
nations, their people violate each other, and their powerful
tyrannize their weaker, and their rich overcome and
dominate their poor, and then, the chaos will spread all
over land there land where they live, and then they all
perish as it was happened to many other former nations
when they gave up the Imaan that was brought them by the
Messengers. The Almighty Allah told to His Messenger

and his nation, as saying in the Holy Quran “And, indeed,
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