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» Contempoarary Jurisprudence Research Journal - Issue No. 90 - Twenty Three Year ¢

In another verse Allay (SWT) ordains his beloved Prophet (PBUH)
in such words: [But if the enemy incline towards peace, do thou

(also) incline towards peace]. Qur'an 9:61.

409: Ruling about Prayer of Hypocrites and their Deeds
A question was asked about the ruling of prayer performed by
hypocrites and all their good deeds such as Zakah and fasting etc.
The answeris that the hypocrites are those who stick to hypocrisy
as a matter of creed and thus treated as those of the disbelievers.
Hence all their deeds are considered as nullified {batil) unless
they repent from the act of their hypocrisy. If they conceal their
hypocrisy, they will be treated as pef their demonstrated (zahiri)
acts and all their acts will be accounted for by Allah alone. As for
those who commit acts that are not taken as hypocrisy such as
dishonesty and lies, they will be considered as those who commit
sins. Therefore, all their acts will be considered as that of Muslims.
A Muslim is urged to avoid committing sins no matter whether they

dare minor or major sins. Allah knows the best.

410- Ruling about massage by women to men.

Sister Noor Al-Huda Shatbi from Al-Geria says that message in the
beauty y parlors is has become very common practice these days. She
asks whether it is permissible to do this act either by men or women.

The answer is that it is prohibited for a women to massage a
man in all its forms. However, it is allowed for a woman to massage
a woman; for she is allowed to see the body of the women except for

the private parts which is prohibited.
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seeker must take precautions and must not take recourse except to

those persons of righteousness and piety.

407- Conditions in which the wife may disobey her husband.
A question from Brother Issam Abu Alkhair from Algeria on
whether it is permissible for a women to disobey her husband.
Answer: The wife must obey her husband unless he instructed
her for disobedience of God or His Messenger Mohammad peace
be upon him, or if his instructions comprise imminent or potential

harm on herself or her morals.

408 - The rule of possession of advanced weapon such as

chemical weapons and the like.

A question from Mr. Jake (did not name his country) on the
sharia rule for obtaining biological, chemical, nuclear weapons and
the like, whether for the purpose of possession or other purposes.

Answer: It is permissible to possess advanced weapons of
whatever type, be it nuclear or chemical; it is rather one of the
Islamic nation duties, for Allah has ordained the Muslims to be
prepared with all the weapons necessary for the cause of Allah,
If the Muslim nation doe not posses such weapons, it will expose
itself to the danger as the enemies of Islam are always on verge to
attack the Muslim Ummah and exercise all the tyrannies. However,
possessing the weapons doe not necessary mean to use them for
aggression as Qur'ans says:

[Fight in the cause of Allah those who fight you, but do not

transgress limits; for Allah loveth not transgressors]. Qur'an 2:190.
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A. Subjecting Jurisprudence councils and opinion (fatwah)
houses to private supervision in terms of appointing and funding.

B. Non-codification of opinion (fatwa)

C. Mufti’s insight in the conseguences of his opinion (fatwa).

D. Mediating in opinion.

E. Activating the role of authoritative scientists.

CASES FROM JURISPRUDENCE (FIQH)
POINT OF VEIW (*)
Pr. Abdur Rahman Hassan Al Nafisah

406 - Permissibility of taking fee for ruqia (spiritual

incantations according to Quran and sunnah).

Question from Brother Ghareeb Hamza from Algeria on whether
it is permissible to take fee for rgia.

The bottom line: It is permissible to take fee for rugia; however,
thereis anapprehension that rugia turnsinto an exploitation of simple
and poor people; and thus becomes the profession of non~qualified
persons as the most important conditions is that the rugia performer
to be righteous in his / her religion, morals, and honesty; and thar his /
her intention shall be purely for the sake of God, and that the means
of his treatment shall be based on treating the patient by through
supplication to God for patient recovery, in the context of the duty
of the Muslim to be of benefit to his Muslim brother. Therefore ruqia

() These questions are received from the readers, and are answered by the
properitor and the edictor-in-chief of the Journal Dr. Abdurrahman H.
An-Nafisah, and are published on the Journl’s website {www.fighia.com.sa).
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H. Mixing of unjustified opinions with juristic reasoning by analogy.

The negative disagreement:

It can be repulsed; it can be attributed to three reasons:

A. A person thinks of himself or other people think of him that he
is a person of knowledge and diligence in religion, while he has not
reached that degree. Therefore, he acts according to that thought and
considers his viewasan opinion and the views of othersas disagreements;
however, this sometimes happen with respects to partial and sub-issues
and sometimes with respect to holistic principles of religion

B. Capriciousness.

C. Insistence of following effects even if they are erroneous or
contravenes with the truth.

These three reasons are wholly due to one aspect, which is: the
ignorance of the goals of Sharia and depending on interpreting its
meanings by deduction without checking. This negative disagreement
is unpermitted.

8- Some of the causes of conflict in contemporary opinion as follows:

A. Giving opinion on basis of subjective opinion

B. Following licenses.

C. Looking high the Mufti and disseminating his opinion.

D. Opinion which is based on specific texts

E. Opinion on issues which are not likely to happen

F. Lack of the jurisprudence of the disagreement or dispute

G. Haste and monopoly of opinion {fatwa) issuance of the

H. Lack of consulting other specialists

L Taking into acoount the time, place, environments and people factors

9. Resolving the matter of opinion conflict can be by the following:

-18 -
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specialized persons in the issue in question, should not be hasty in
passing a judgment, and should be familiar with the people’s customs
and traditions seeking help of the Almighty God in so doing.

7- Disagreement is the conflict between two views where there
should be a single opinion; it is a mode of life.

Disagreement is divided into: positive disagreement and
negative disagreement.

The positive disagreement:

Is the one that cannot be fended off due to its mental and legal causes.
It applies on texts having hypothetical reference and significance.

There were main reasons for its existence in the era of the
companions (Sahaba), God bless them:

A, The companion may hear a provision not heard by the other

B. The difference in their understanding and interpretation of
the Prophet’s actions, between .............. and license.

C. Difference in terms of forgetfulness and oblivion

D. Difference in false impressions

E. Difference in cause of action.

F. Difference in matching the contradicting issues

The main reasons for the disagreement between scholars are as follow:

A. Fluctnation of words between the generic and specific sense
B. Homonymy

C. Syntactic differences
D. Word fluctuation between literal and metaphoric meaning

E. Generic use of word in some cases and specific use in others.

F. Contradiction between the two things
G. Access of some of them to some Hadith that did not reach the others

-17 -
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2- Mufti (Islamic Scholar) is the person who masters the
knowledge of the Islamic legal provisions relating to facts based on
evidence and memorizes most of jurisprudence; or the person who
states the sharia (legal) provisions based on texts and deduction.

3- People’s need for Fatwah (opinion) is no less than their need
for food and drink

4- It is not correct to maintain that the Mufti, in the process of
providing Fatwah, can suffice with a copy of the Koran, a language
dictionary, and “Sunan Abi Dawood”

5- Researches has indicated that there are two schools in the
field of understanding of texts do exist:

The first: calls for literalism in understanding and interpretation
of texts, the tendency to extremism and strictness, adherence to
opinion to the point of arrogance, strong reproof of antagonists, and
defamation of opinion antagonists to the point of accusing of infidelity.
Some researchers have called this school “the new Zahiriyyah”

Second: calls for freedom and openness; it is based on
inactivating the detail-bearing texts of the Holy Quran and the true
Sunnah claiming that what is important of religion is its essence not
its form. This school is called “Alum’attalah”.

6- The most important conditions of “Mufti”, are: Islam,
commissioning, knowledge, asceticism, piety, avoidance of chivalry
detriments, soundness of mind, integrity of thought, knowledge
of jurisprudence_ in terms of its rules and sub-rules as well as its
schools and disagreeing opinions_ knowledge of all aspects of the
Holy Quran and correct evidences. For dealing with contemporary

issues, he needs: to collect information on the case, liaise with
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custody which is required from Sharia point of view, for there is no
custody of a disbeliever to a Muslim according to majority of the
scholars. It is also likely that regulations prevailing in the countries
of infidels may prevent a Muslim from the custody of his children if
he divorces their mother. He is therefore should be prevented from
marrying her due to bad consequences.

7~ Compatibility is considered in lineage, if a woman or her
guardian desire so, but it is not a prerequisite for marriage, and
what was understood from the said account by requiring evidence
in the sentence, it need not be required, because the wife and every
one of the parents has the right.

8-If a woman gets married without the permission of her guardian,
other guardians may not object after marriage; because the damage
caused to the guardians, is not more important than the damage that
is caused to women; for harm is not removed by another harm.

9- It is recommended to raise awareness in society about
the achievement of equilibrium concerning the of compatibility

(kafa’ah) without excessiveness or negligence.

Contemporary Fatwah (opinion)
Between Acceptable Agreement and
unacceptable Disagreement

| An Usuli Study
Dr. Mustafa Khalid Abdul Tawab Mo’awwad *),
1- Fatwah (Islamic legal opinibn): Telling of a rule without

being under obligation

{1) alegal advisor of Al-Ghoneim Group in Riyadh .
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1- Generally scholars consider that the compatibility (kafa’ah)
is on the side of men without women.

2- Compatibility (kafa'ah) in straightness on the part of the
husband is right of the woman not her guardians. So, if she dropped
this right she can do so, unless the cause of his disobedience is
adultery. In such a case it is not allowed to marry an adulterer until
it is proved that such person has repented; as it spoils the bed;
pursuant to an explicit text concerning that; but she may not desire
the defiantly disobedient on ground of his disobedience, because it
falls within “cooperating in sin and transgression”.

3~ There is no indifference among the scholars - Praise be to
Allah- concerning marrying infidels other than the people of the
Book; like one who worshipsidols, stones, trees and animals. Scholars
in general agree that it is not permitted to marry disbelievers other
than those of people of the book Jews and Christians.

4- Marrying a Jews or Christian women from the people of war
may entail negative consequences. It is suspected that she will be
unlawful or undesirable. It is therefore appropriate to seek farwa
(religious guidance) in each case separately; because they fal! in
the general rule of the text, which make lawful the women of the
book on the one hand, and for the fear of negative consequences
mentioned by the scholars on the other hand , which is something
that happens in many cases.

5- It is better for a Muslim that he not marry a Jews or Christian
woman; because his heart may likely incline to her and fascinate him,
or there may be a child from their union who may inclined to her.

6- The prohibition is confirmed if it will lead to loss of sound

stk
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8. Projecting the extent to which scientists and innovators were
independent from the official power of the State and not being in
financial need from the state. This gave them the intellectual freedom
and excellence of knowledge and enriched their writings and debates.

9. Empbhasizing the contribution of the endowment in allowing
the chance for everyone who was interested in science and
knowledge, regardless of their social status, financial capabilities,
and intellectual affiliation.

10. Through spending on science centers, Endowment has
contributed to the emergence of competition among scientists and
students, and the emergence of large numbers of talented and
thoughtful persons who later became community leaders in the
fields of politics, thought, science, creativity, and invention. This
is in addition to the activation of authorship activities in the in arts
and science; a thing which was to the astonishment and admiration
of many contemporary foreign thinkers, researchers and scientists.

11. Highlighting the fact that the Islamic endowment wealth is
still enormous up to the present time, which should call for sincere

efforts for maximum utilization.

Compatibility (Kafa’ah) between the spouses in
religion and lineage
Dr. Fatima bint Mohammed Al-jarallah *,
The scholars —May Allah have mercy on them- have agreed that
compatibility (kafa’ah) is considered on the part of men to women,

including some differences in the details thereof.

(1) Assistant Professor of Jurisprudence at the Faculty of Shariah, Imam
Muhammad bin Saud Islamic University, Riyadh.
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evident in the Muslim communities over the centuries, as these
communities have been influenced by the scientific sessions which
were being held in mosques, religious synagogues, and other places.

4. Highlighting how much Muslims are interested in endowment
for primary education through building of Qur'ani schools (katateeb),
expanding on their numbers in every city, town and village, and
spending on teachers, students, and school supplies.

S5.Emphasizingthatthese Qur'anicschoolswere the starting point
in preparing and educating young people, enabling acquirement
of knowledge principles towards further study and research, and
development of talents, knowledge, sciences and cultures.

6. Showing that endowments for schools, colleges, universities
and similar scientific and knowledge institutions and their
requirements are among the matters in which Muslims preceded
all other nations and peoples. this type of endowment have had
outstanding contribution to the realization of scientific and
intellectual resurgence, enhancement of knowledge, and creating
the appropriate conditions for creativity and innovation in the
various fields of science and humanity.

7. Highlighting the Muslims' significant contributions to
endowment in the fields of books and libraries and spending on
them and on their requirements; catering for making available
sources of knowledge, information and scientific research in
the mosques, schools, colleges, hospitals and other places. This
is in addition to endowment of public and private libraries that
spread across the Muslim world, something which has had an
vital contribution to the development of culture and promotion of

scientific and human knowledge.
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6- If picturing is for purposes that realize benefit, ward off sins,
and satisfy educational and informational and other significant
areas, it should then be excluded from the general prohibition of
picturing. Children’s playing with pictures is permitted even if they
are shaped, if they are made of wool, fabric, or the like. Generally,
there are things which are permitted for children while are not
permitted for adults. But, if children’s toys are made of plastic and
the like, it is safer to abandon them to ward off violation and to

avoid dispute.

Cultural and Scientific Development through
Endowment
Prof. Dr. Hassan Abdul Ghani Abu Ghuda ).

1. Emphasizing the legitimacy of endowment and its importance
in Islamic societies in all times and places, and highlighting the fact
that endowment goals and objectives include the development of
mankind, achievement of happiness, provision of demands, and
enhancing intellectual, spiritual and financial aspirations.

2. Highlighting the interest of Islam in cultural and scientific
development, knowledgé advancement and promotion, and
projecting the extent to which Muslims are keen to achieve theses
through endowment activities.

3. Emphasizing the fact that mosques endowments have a major
role to play in cultural development, knowledge advancement, and

guidance of individuals and groups behavior. Such role has been

(1) Professor of Comparative Jurisprudence and Islamic politics, Department
of Islamic Studies, Faculty of Education, King Saud University, Riyadh
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picture is shaped or not. Picturing includes drawing, painting and
sculpture.

3- Picturing of spiritless objects is absolutely permissible
because texts that prohibit picturing do not include them; meanwhile
there are texts which permit it.

4- Picturing, in terms of its means, is of two types: hand and
machine picturing. Machine picturing, in which the picture maker
add no workmanship, has not been covered by the texts forbidding
picturing, because it has not been shaped in reality. Texts that
dealt with picturing require that an act be done on the picture. It
is known that picturing by a machine is not of this type. However,
such picturing type should be limited to what benefits and not to
expand in its use to avoid religious forbiddance. Machine picturing
becomes forbidden if the pictured object is not permitted in Islam.

5- The shaped statuary is strictly forbidden if it is for animate
beings. Hand picturing, which is carried out through the hands of
the picture-maker including drawing or sculpturing is forbidden
for the applicability of the name “picturing” thereon as well as the
applicability of relevant texts if is for animate beings. This is because
the making of such pictures is an act of polytheism and must ward
off. The reason behind forbidding picturing is that it involves harm
and negative consequences, because it represent simulation to the
creation of Allah Almighty, and because it is considered as a means
of occurrence of polytheism. It is a reason for excluding angels from
entering the place where a prohibited picture is put. Picturing is also
a reason for the spread of immorality and the occurrence of adultery

when featuring forbidden objects, such as women and the like.
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perform it at the beginning of the contact term.

9. Tenant shall use the building for the purpose for which it
has been rented thereto, and shall not use it for a heavier or more
harmful purpose.

10. Tenant may lease the building, for the same purpose or
lesser, before or after possession, whether to the lessor or a third
party against the same or a higher rent value.

11. Tenant is deemed a guarantor of himself and therefore, a
guarantor shall not be required unless the tenant ails ton perform
his commitments.

12. Maintenance of the building shall be the duty of the lessor
unless the damage is attributed to negligence of the tenant.

13. The tenant shall be responsible for the operational
maintenance of the building.

14, The tenant shall release the building to the lessor at the end
of the lease, and shall deliver the building in a similar state as he

received it,

The Rule of Picturing and the Use of Pictures
Dr Hussain Bin Abdullah Al-Obeidi (*),

1- Picturing of animate beings is strictly forbidden and is

considered of the major sins. The person who exercises it, deserves
curse and severe punishment.
2- Picturing aims to create a form or an image similar to or

simulates the real form or image of a thing or a body, whether the

(1) Head Department of Jurisprudence at the Faculty of Shariah, [mam
Muhammad bin Saud Islamic University, Riyadh.
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Obligations of Buildings’ Tenants
Dr. Saleh bin Mohammad Alyabs (*,

“Obligation” means: the commitment taken by a person upon
himself either by his own spontaneous choice and will or due to
being bound thereto by the force of law or Sharia.

1. Sources of obligation are: Sharia, ruler, custom or one of the
contractors.

2. Lease is: a contract whose subject is a permissible and
identified benefit which is taken little by little for a specific period
from a property whichisidentified or described within an agreement,
or an identified work against an identified consideration.

3. Lease is legitimate by virtue of Qur’aan, Sunnah and the
consensus (Ijma’) of scholars.

4. Elements of the lease contract are: form, lease value,
contractors, and benefit.

5. There are three obligations upon buildings tenants:

1. commit to payment of the rent.

II. use of the building according to the terms and conditions and
practice; and maintain the building in good condition.

IO. tenant shall deliver the building at the end of the lease
term.

6. Tenant shall pay rent and shall not procrastinate in so doing.

7. If the rent payment time has been agreed upon, the tenant
must perform it at the time agreed upon with the lessor.

8. If the rent payment time is not agreed-upon, the tenant shall

(1) Ministry of Education, Riyadh
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“I wept because I have only one soul that is being tortured in the @)
[E] sake of God; but I loved to have souls in the same number of every (c)
% hair on my body, and they be tortured for the sake of Allah. In that m
%+ scene of the power of belief and the freed of strength, the Emperor g
a imprisoned Abdullah bin Huzafa and tortured him and deprived him g,
[[] from food and drink; then he sent him pork and wine, but he refused [ﬂ]
iﬁ] to eat or drink them and then called him and said to him: “What [E]
prevented you from eating?” He answered “Ir has been permitted (6]
‘Ei] for me!"), but I did not want to give you rejoice over my surrender. [ﬁ]
l} The Emperor said to him: “Then kiss my head and I will release you, &2
!kq] he said: “and you will release will me all Muslim prisoners?”, the g
‘] emperor said: “Yes” so Abdullah kissed his head and the emperor [ﬂ
g released him and the other Muslim prisoners. When Abdullah came it
=8 back, Omar Bin Al Khattab may Allah be pleased with him, said
£§¢ “every Muslim owes to kiss the head of Abduliah bin Huzafa and
¢c¢] I will begin that, so he went to where Abdullah sit and kissed his
IE]] head before all companions may Allah be pleased with them. That
g] was the conduct of the first Muslims; but the Muslims conduct in
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[6] this age is obvious to anyone; where a Muslim seeks the support
‘é of non-Muslims against his Muslim nation, without realizing the
<% consequences of what he does. May Allah be pleased with Abdullah
9) bin Huzafa Al-Sahmi who realized what he should do for his religion

and his nation, and may Allah be pleased with the companions of the
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Messenger of Allah peace be upon him, and upon those who follow
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their marched on their approach to the Day of Judgment.
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@ (1) He, May Allah be pleased with him, meant that he wasin a circumstance of u:]
E] exigency and he was permitted to eat forbidden food. [f]
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s0. First Muslims were not inferior to such examples, but they were .E'
even more aware of the consequences of things; they realized that ’E‘
their enemy remains an enemy, even if it supported or sheltered “i‘
them; they realized that being friendly to such enemy or fear of it ¢
would backfire on them; they realized that their existence depends l!
on their strength and that their victory lies in the strength. i

Read_may Allah glorify your religion and give you glory because ‘
of it_ the story of the Mujahid Companion Abdullah bin Huzafa Al- ‘2‘
Sahmi, who was captured by the Romans and taken to the emperor (%

who said to him: “convert to Christianity and I would share with you [!
my sovereignty and marry you my daughter”; Abdullah said: “If you (0
give me all what you own, and all what Arabsowninordertoabandon [gl
the religion of Muhammad peace be upon him for a moment, I will }
never do”. The emperor said: “Then I will kill you”, He responded ¢+
“It is up to you”. Therefore, the emperor ordered his men to crucify [!l
him, and ordered the shooters to shoot near his hands and legs to )
intimidate him and in the meanwhile asking him to abandon his [o]
religion. However, he, May Allah be pleased with him, insisted on [al
adherence to his religion but he refused. Then the emperor ordered %
a great copper pot which was extremely heated then they brought g
one of the Muslim prisoners whom they threw into that pot until he l!'
turned into a skeleton of bones. Then they asked him to abandon ([0
his religion so that they would not do to him what they did to the m
prisoner before his eyes, but he refused. The emperor ordered his }+
men to throw Abdullah in the pot, and when they lifted him to the (s
reel, he wept and the emperor thought that Abdullah was ready to !‘
abandon his religion, so the emperor ordered to bring Abdulklah (0]
to him and asked him again to abandon his religion. Abdullah said: ;l
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{ Letter from a Reader:

-2 Nations vary in their recognition of the consequences of things
{] and so do individuals in their recognition of such consequences.
E This is due a set of associated factors, some of which are attributed
a education and habits, s some of which are attributed to effect of
[ﬂ history and the and the familiarity of nations with it, in addition to
‘5] a number of apparent and hidden factors.

S This recognition, in terms of its strengths and weaknesses, is
3 reflected on the general progress of nations; thus, because of it,
@] one nation becomes strong, and another nation becomes weak. It is

important to say that strength of recognition is not concomitant toa

E ] nation because of its genes, and that weakness of recognition is not
% due to genes. This is because God - the Almighty — has created people
E { with similar natural propensity. If they neglect their understanding
E] of the consequences, such negligence is from themselves subject

to the aforementioned factors. Ancient Chinese recognized the

)

i

n

consequences that may arise from negligence of their South borders

Q)
A

aligning Mongolia plain, and the possible consequences of being
invaded by of their enemies. Therefore, they thought of building a
wall that protects their country from the Mongols and others, The
wall has remained a symbol for the Chinese throughout history. The
Japanese realized the meaning of stability and the probable risks to
their country that might be caused by chaos; therefore they adopted
unexampled loyalty to their emperors to the extent that one of their

soldiers hided in the jungles with his arms since he was a warrior in

0
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] World War IE; and when he was discovered five years ago, he assured

G

them that he refuses defeat and surrender for the invaders, and that

] he would not give up his arms unless the emperor ordered him to do
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In the Name of Allah , Most Gracious , Most Merciful

<y PRINCIPLES AND REGULATIONS FOR PUBLICATION

X Contemporary Jurisprudence Research Journal staff would like to
[31 notify researchers that principles of publication in the journal necessitate
.0 the following :

[0] 1- Research submitted for publication, should be based on Islamic
% (Figh) jurisprudence .

g 2- Research should concentrate on issues , questions and contemporary

vo{  problems and the way of finding both scientific and practical solu-
[914 tions for them according to Islamic (Figh) jurisprudence , and its
E;° concepts which are confirmed by the people of Sunnah .

ooy J- Research should be objective and comprehensive. It should follow a
[0] scientific method in terms of depending on original references,
o5 documentation and explanation of (Ahadeeth) showing their degree
(0)) ofauthenticity .

00 4- Any research submitted for publication , should not have heen
[g] published in either a book, a journal or any other means of publication.
iﬁi 5- References should be mentioned in 2 margin at the lower parts of the page
3 a long with a short biography for the figures mentioned in the research.

[E] 6- Scientific references and their authors’ names should be alpha-
0%, betically indicated at the end of any research . Place and date of
[0)]  printing along with the publishing house should also be mentioned.

ot 7- A statement indicating that the research has not been published
EE! bhefore, should be attached to the research .

[a] J 8- Research should be concluded by a brief summary manifesting results

o2 and opinions included therein .

()] 9- A satisfied abstract should be attached to the research to be translated
0o into English .

[[o § 10- Pages of research should not e less than twenty pages of the journal.

(0)] 71- Researcher’s name should be fully written along with his scientific

030 post, if any .

(O 72- Researches are arbitrated by (Pugaha) jurists and specialized scholars
o (“Ulama) according to a form which indicates principles and pro-

[9] cedures of arbitration . Among these principles is that arbitrators

o should not know the authors’ names and vice versa whether the

‘ arbitrators agree that their researches to be published or they show
some observations or even recommend not to be published .

13- Researches which are not published , will not be returned .

* All essays herein published express the viewpoints of their authors.
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