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» Contemporary Jurisprudence Research Journal - Issue No, B6 - Twenty Two Year w

Note: the skin is an ancient container made of goat skin and

used as a reservoir for water, honey and the like.

389- The magnitude of olive alms. Should the alms be
given out in the form of seeds or 0il?

A question raised by Omar Iman from Algeria asking about the
magnitude of olives alms. Should the alms be given out in form of
seeds or 0il?

All the 4 established doctrines have agreed to alms in olives. This
was the saying of Imam Al-Awzaee, Al Thawri, and Al-Zuhri and
narrated Ibn Abbas and Omar Ibn Al Khattab. No doubt that olive
has great effect in contemporary life. For nations of Mediterranean,
Europe and other places of the world, olives in the form of seeds or
oil mostly constitute part of their meals not to speak of its influence
in international trade, especially in countries that propagate and
export olives. For Muslims, alms of olives is a compulsory.

Based on that, alms of olivesis compulsory as perevidences. Timing
of giving out alms is post harvest as in accordance with Allah almighty
saying “Give out his rights in the day of harvest”.. (interpretation of
verse 141, Sura Al Ana'am) the same as other cereals like wheat,
The magnitude is 1/10 for olives watered by rain or lakes and half
of 1/10 for olives watered by gravity irrigation or wells (effort). The

least quantity for giving out alms is 5 "wasaq" the "wasaq" is 60 saa'.
Therefore, 5 wasag=300 saa’. One saa = 5 pounds and 2 thirds pound
of wheat equals approximately 3 Kg. Alms can be given out in form of
seeds or oil as deemed beneficial to the poor.
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all over the globe. On the top of these tools is exploiting deviators
who sell their belief for a trace of money. They reject reality and
adopt falsehood. (They all want to put out the light of Allah with
their mouths, but Allah would accomplish his light even though
disbelievers hate that).. Interpretation of verse 8, Sura Al Saf)

388- Principle of giving out the alms of Honey.

A question raised by Omar Iman from Algeria asking whether
Alms should be given out from honey. If so, what is the magnitude?

Answer: It is predominant that alms is imposed on honey.
All traces could explain such imposition so far as honey is a cash
commodity, Nowadays, it has become very clear that people generate
huge money out of honey. Giant companies keep honey bees and
produce thousands of tons of honey that worth millions of Dollars.
Alms of money is a must in Sharia‘a as Allah almighty says (Oh those
who have taken faith give alms out of your good earning and out of
what we produced to you from earth).. interpretation of verse 267,
Sura Al-Bagarah). The magnitude of Alms shall be 1/10 as narrated
by Omar Ibn Shuaib, narrated his father, narrated his grandfather
that apostle of Allah (PBUH) used to take, during his era, a medium
skin out of each 10 skins, Narrated Abdullah Ibn Omar that apostle of
Allah (PBUH) said: in each 10 skins of honey, one skin is given out.
The skin equals 100 pounds. To be more accurate the 1/10 should be
given out after deduction of extraction cost. In brief: the alms of honey
should be given out at a magnitude of 1 / 10, being a cash commodity
and hence judged as alms of money.
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387- Qudianism, background, objectives and Moslim
scholars decision thereabout.

Sister Nadia Borwise from Algeria wrote inquiring about "Al-
Ahmadiah” channel talking about Prophet Ahmed. How about this
channel? Do they affiliate with rescued faction?

Answer: The regional cabinet for the Northern Provice in
Pakistan have issued a unanimous declaration in the year 1974,
considering Quadiani members among Pakistani population, as
non-Muslim minority.

The Islamic Figh Academy of Makkah have unanimously
decided through its first session, that the belief of Quadianism
called "Ahmadiah" is a totally off-Islam belief. Its followers are
disbelievers who apostate Islam. Showing Islam by its members is
just for misleading and falsification.

The Islamic Figh Academy further declares that all Muslim
governments, scholars, editors, thinkers and heralds should fight and
control this misled faction and its followers all around the world.

Now, misleading of this faction has become so obvious. They do not
have any association with Islam and Muslims. Calling it or their channel
with "Ahmadiah" indicates its association with its founder Ghulam
Ahmed Al-Quadiani. By referring Prophet Ahmed in their discussion
they mean the said person who alleged falsely that angel Gabriele

has descended to him with revelation. Giving it and its founder such a

name, is to make confusion to those Muslims who are not aware of it.

Muslims everywhere should be acquainted with this faction and

their objectives and deviation from the right path. Enemies of Islam

are working hard using all tools to fight Islam seeing it spreading
-24
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According to Hanafi School of Thought, "The Saie is the follower of
the Tawaf. In Imam Malik’s doctrine that one of the conditions of Al
Saei is that it should be preceded by a correct Tawaf.

Therefore, a condition of Saei in Haj or Umrah, is to follow the
Tawaf except for the "Mufrid" or "Gharin" in Haj, who have not
performed Saei with Tawaf of celebration "Gudoom". They may

perform Saei before the Tawaf of "Ifada”.

386- Principle of whether the allotment of the alms (Zakat)
imposed by Allah (SWT) as referred to in Sura Al
Tawba, verse 60 interpreted (.. and for the sake of
Allah) shall include the student of knowledge.

A question raised by brother Abdul Wahab Ziyaina from Algeria
inquiring whether Allah almighty saying (..and for the sake of
Allah) shall include a learning student or not.

Answer: A student fully dedicated to learning religious science
or other sciences needed by the nation (Ummah), such as medicine
and other lawful sciences, may be given from the allotment of alms
(Zakat) imposed as per Allah almighty's division of Zakat. Perhaps,
to be more accurate, such permission should be restricted by "need"”.
So, someone who is not so needy and is capable of gaining education
using his wealth or other sources such as salary or family earnings,
should better get no portion of this allotment so as to assist those
who are really needy and included in Allah’s saying (..and for the
sake of Allah).
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5. The one who wants to leave Mina after passing two nights can
do so but he must leave it before Maghrib otherwise he has to pass that
night at Mina. But the one departed or was busy in preparing to depart
and the sun set, he is not required to pass that night specially these days
when number of pilgrims has increased manifold. It is difficult indeed
to throw the pebbles - rami, and leave Mina before sunset.

6. Justice in passing nights with women is mandatory. In case
one has one woman only can pass all 4 nights with her. In case there
are four women each woman must get one night. He can not have
preferences for any one,

7. It is permissible for the woman to donate her right to her
husband or to some or to any of the co-wives or to all of them. But
it must be with the approval of the husband. In case she withdraws
from her ‘donation’ she can avail it in future. It is because what is
passed cannot be returned back. It is nor right to concede her right
in lieu of material gain — money.

8. If a woman travels — leaves the night at Mina — without the
permission of her husband, she loses her right of passing night with
her. In case the husband intended to travel should carry all his women
or leaving all of them there. There is no need for casting lots. When
intended to divide his nights should not begin with the one he likes
without the agreed will of all. Casting lots is necessary in such case.
When lots are casted among women it is not necessary to decide for
the women present after his coming back from journey. In case one
travels with one of them without casting lot, committed sin. He will

have to pass his nights among the women who were left behind.
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Rulings about Passing Night in the
Istamic Jurisprudence

Dr. Iwad bin Hameedan Al-Harabi(®.

1. Passing night — mabeet — means that a person understands it
is night whether he slept or did not sleep. Period is flexible and can
extend up to year. Passing night at Muzdalifa is compulsory. In case
of leaving it, one is liable to ransom {damm)

2. It is recommended to be at Muzdalifa till dawn. Leaving
Muzdalifa after midnight for some excuse or otherwise or leaving
before midnight and returning to it before dawn has nothing to do
on the haji / pilgrim. In case one leaves Muzdalifa or leaves before
midnight and does not return to it, there will be ransom ~ damm
on him. It is Sunnah to be at Muzdalifa till dawn save and except
there is any excuse or due to weakness one is afraid of huge rush at
dawn. In such case, one is permitted to leave before dawn. Similar
concession is granted to people engaged in supplying water to the
pilgrims and looking after camels etc.

3. Passing night at Mina is sunnah.

4. It is necessary, to pass Tashriq nights: 10,11,12 Dhul Hijjah
at Mina. Best is to pass all the nights at Mina. People other than
engaged in management, water supply etc, leaving the passing three
Tashriq nights at Mina have to give ransom — damm. For others,

it is sadaqa instead of damm. This ruling is waved for patients,

physicians, police etc. They can leave passing nights at Mina.

{#) Assistant Professor in the Dept of Figh, Shari‘ah College, Islamic University,
Madinah Al-Munawwarah.

-20



# Contemporary Jurisprudence Research Journal - Issue No. 86 - Twenty Two Year

will be held responsible for his action and can be questioned and
punished accordingly.

4) If a physician was not licenses to practice his profession but
fulfilled all the professional requirements and his action resulted
in loss of a soul or an organ, it is preferred opinion of the scholars
that he may not be held responsible. However, he will be subjected
to the punishment of practicing the profession of medicine without
obtaining the required licensing.

5) The physical punishment (beating) has an actively role in
education and teaching.

6) The punishment by the teacher to his student by beating must
be in line with the rules and regulation in order that such act could
not be considered as revenging one rather than disciplinary.

7) A teacher will not be question neither criminally nor in the
civil court for disciplining his students unless he did not fulfill the
punishment conditions.

8) If a trainer trained an adult and his action resulted in damage
to the person under his training; for the trainer is not responsible
for the damage resulting from the training unless he is found guilty.
However, if the person being trained was a minor, the trainer will
be held responsible for any damaged resulting from action of his
training as beld by majority of the scholars.

If yourestrict adoctor conditions in telemedicineisnot considered

to ask the criminal nor civil.
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Fajr and other prayers. It is also evident from the traditions of the
Prophet (PBUH) that he sometime make Du’a al-Qunoot and some
other time did not do it. He left it more often than doing it.

In nutshell, it is proved from the authentic traditions of the
Prophet (PBUH) that in times of distress and calamity he would
make Duw’a al-Qunoot. During this devoted prayer, he would invoke
Allah’s support and continue to do so, until Allah relieves the

Muslims of that calamity.

The Damage Caused by Performing the Duty and its Effect
in Criminal Responsibility in Figh and Modern Judicial System
Dr. Abdullah Bin Sulaimain Al-Ajlan(®),

1) If a physician complied with the established professional
conditions, he would not be question, neither in criminal court nor in
the civil court. This is because the action of the physician is valid as
per the Islamic Shariah as reaction of any action is not guaranteed.

2) When the act of the physician was against the established
scientific principles or took place without obtaining permission
from the patient or his caretaker, it is his responsibility to cover the
damaged caused by his professional practice.

3} If the person performing the treatment was not aware of the
general knowledge of the medicine or was not expert of his specialty

or his action was not aimed at achieving the established right, he

{#} Associate Professor at King Fahad Security Collge.
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Supplication of Devotion (al-qunoot) in Light of
Different Schools of Thought (madhahib)
A Juristic and Comparative Study

Dr. Ahmed Ewadh Abu al-Shabab®,

Qunoot, according to the definition of the jurists (fugaha’), is the
name of a du’aa’ (supplication) offered during prayer at a specific
point while standing.

Thereisno difference among the Jusists (fugha) that the Prophet
(PBUH) used to offer Du’a al-Qunoot after standing up from rukoo’
in the second rak’ah after saying ‘sami Aallahu liman hamidah’ and
‘rabbana lakal hamd’. Then, would pray for specific people or curse
the others during this special prayer. However, they differed about
and its timing during the prayers and whether the Prophet (PBUH)
persisted in doing it throughout his life till or discontinued it. A
group of scholars is of view that he would always make Du’a al-
Qunoot after Fajr prayer and during the time when calamity befell
the Muslims.

The preferred opinion of Ibn Taimiyah is that the Prophet (PBUH)
did not persist in offering Du’a al-Qunoot neither in Fajr prayer nor

in any other prayers.

After looking into the different opinions about this issue, I opine
— Allah knows the best — that Du’a al-Qunoot is an authentic
tradition (sunnah mu’akkadah) of the Prophet (PBUH). It is proved

by profound evidences that the Prophet made Du’a al-Qunoot in

(!&) Professor at Imam Auzayee University, Beirut, Lebanon.
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6) The researcher has to take great pain over things such as
careful investigation, compiling the issues, their arrangements and
divisions, and frequent revisions.

The important recommendations of this study are as follows:

1) Writing on subject of jurisprudence with preservation of the
hereditary of the subject is a big responsibility of the jurisprudents
by several ways and means. The Jurisprudent should perform
Ijtehad with a good intention of getting reward for the efforts being
made by him. During the process of performing Ijtehad, it is aimed
to have convergence between the different schools of thought and
make it easier for the laymen. Hence, the jurisprudents discharge
the duty of spreading the religious knowledge and Shariah rulings.

2) The researchers of the jurisprudence recommend the
continuation of writing on the subjects of jurisprudence by thisparticular
method with regard to the rest of the chapters of the Hanbali doctrine
as well as the doctrines of other schools of though.

It is important to acquire the scholarship on the jurisprudence
while carrying out a study related to the Figh, then conduct the
Ijtehad on issues. Whosoever goes beyond this particular metholdogy,
he will come up with a jurisprudence which will be full of confusion
and doubtfulness. Thus, one will not be able to identify what is
the preference with regard to different jurisprudential issues and
the extent of the differences between the scholars. In short, this
particular science helps in proper understanding of the Mazahib and
their applied rules.

-16



* Contemporary Jurisprudence Research Journal - Issue No. 86 — Twenty Two Year 4

2) The jurisprudence books authored by the jurists are full of
jurisprudential issues and are considered as source of evolution
of this science and authorship in it. It offers great benefits to the
students and helps the teacher in explanation and preparation
and depicting the issues to the students in a proper manner.
Furthermore, it helps the students to understand the issues in their
proper contexts, particularly those who are not specialized.

3) The number of collections in this study has reached 16
collections and 34 divisions of jurisprudence classifications related
to the chapter of water. Most of them were found after making
careful investigation.

4) It is clear from this study ho the division and diversification
helps in proper understanding of this particular science and its
various comncepts. It is also clear that arrangements of the issues
and stating the nature of relationship between them proved to be
helpful in understanding the issues and save the time and efforts.
These are the common benefits that are offered by the divisions and
the classifications as the issues are stated in coherent sequence. In
this way, the ambiguity is cleared, co-relation is established, the
confusion in relationship is abolished, and finally the difference
between the similar issues is drawn up.

5) 1t is evident from this study that availability all conditions,
pillars and reasons etc. in one place is beneficial for the students.
Particularly, some of the conditions require derivation from the

statements of the scholars and examine them carefully.
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discovered effective drugs to cure it permanently. Therefore, it isno
more be considered as a valid reason for demanding the termination
of the marriage contract.

11) Any of the spouses may ask for separation from the one
who is affected by the hepatitis; for it is an infectious disease whose
viruses are transferred merely by living together.

12) The preferred opinion is that being free from defects one of
the effeminacy characteristics.

13} If the guardian prevents one who is under his guardianship
from marrying one who is infected by a infectious disease such as HIV,
his act will be valid according to the preferred opinion of the scholars.

If the guardian prevents one who is under his guardianship from
marrying one who is infected by a infectious disease such as HIV, his

act will be valid according to the preferred opinion of the scholars,

Root of Division Science, its Jurisprudential Types
and Forms in Light of Qur’an and Sunnah
with Applied Study of Chapter of Water in
Branches of Hanbali Jurisprodence
Dr. Abdullah Bin Mubarak Al-Saif*,
1) It is clear from this research that this particular science was
given significant attention in the Qur’an and the Sunnah. However,

it did not get due attention in the jurisprudence books as a single

taxonomy.

(%} Assistant Professor of Figh, College of Shariah, Imam Muhammad Bin Saud
Islamic University, Riyadh.
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5) Itisin the interest of both the fiancé and the fiancée to seek for
separation when one of them is found being inflicted by any infectious
disease before the signing of the marriage contract such as AIDs.

6) Both the spouses have right to demand separation as a result
of one of the partners being inflicted by AIDs; for such disease is
infectious whose viruses mainly transfer due to sexual intercourse.

7) Either the spouses have the right to ask for separation from the
one who is suffering from syphilis disease, because it is an infectious
disease and its infection is transferred mainly by sexual intercourse.

8) The gonorrhea that can be treated within limited period and
will not cause damage to the healthy spouse cannot be considered as
a valid reason for choice of marriage termination. That is, because
such kind of damage can be removed. With regard to the incurable
cases, it is allowed for any of the spouse to demand for separation
from the one inflected by this disease based on the fact that it is an
infectious disease that prevents from enjoinment and causes hatred
between the spouses and damages to the child.

9) If one of the spouses is inflected by the disease known as
herpes, the healthy partner may ask for separation from the
inflected one; because it is an infectious disease and its infection is
transferred mostly as a result of having sexual intercourse.

10) The disease known as tuberculosis was classified among the
dangerous infectious diseases, which was not lest dangerous than
the ones mentioned by the jurisprudents in past such as: leprosy
and leprous. For, they considered them as one of the reasons of

terminating the marriage contract. But now the physicians have
-13
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Compliance with the Misfortune’s Defects
Shared Between the Spouses

Dr. Abdulrahman Bin Sulaiman Al-Rubaish!®.

1) The defect is a phenomenon which is against the very nature
of the mankind and which makes a thing incomplete. According to
the Chapter of Marriage in the Islamic Figh is: “disliked mental or
physical description which the spouses are required to be free from,
and mostly such defect prevents from achieving the objectives of
the marriage and enjoy the marriage life”.

2) It is preferred that the defects that do not fulfill the
fundamental objective of the marriage or likely to cause damage
that cannot be borne by the other party establish the option of
terminating the marriage contract.

3) If a person does not grant the right of the termination of the
marriage as a result of the defect for one of he spouses, he would
be considered as if he violated the Islamic rulings and it objectives
with regard to abolishing the damage.

4) Separation by defect is not limited to defects stipulated by
the jurisprudents, because when we look attentively we find that
there provisions adopted by some jurisprudents which mention that
the Imams did not limit the separation by the defects to the defects
provided by the scholar sin the books of Figh. Therefore, it is clear

that the diseases those were mentioned therein as example and

were not limited.

(@) Professor of Islami Figh, King Fahad Security College, Riyadh.
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as a collateral. The following additional conditions must also be
taken into consideration in transactions of mortgage:

1) The indebted party cannot be coerced into putting up a
collateral;

2) An orphan’s property cannot be put up as a collateral by the
trustee, unless under exceptional circumstances;

3) The property held as collateral must be liquid;

4) The property held as collateral must be distinct from other
properties;

5) The ownership does not change, therefore the owner is
responsible for the cost of upkeeping the property even when it is
pledged as a collateral. Likewise, the owner continues to enjoy any
secondary benefits to the property;

6) There is disagreement amoeng the scholars on whether the
property pledged as a collateral can be used. Many of the scholars
say that the property cannot be used by either the debtor or the
borrower, while many argue that the owner (the borrower in this
case) can continue to use the property;

7) If the property held as collateral is lost or damaged while in
possession of the trustee, without any negligence on his part, there
is no guarantee by the trustee;

8) The ownership of the property cannot be transferred until
the debt is settled or the debtor allows for such a transaction;

9) If the borrower cannot pay back at the expiry of the term, the
judge will order the property pledged as collateral to be sold in the

open market, even if it is the residence of the borrower.
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11) Likewise, the mortgage contract does not dissolve by death
of any contract signees after taking over the mortgage.

12) The mortgage cannot be written off partially upon payment
of partial loan; rather it will remain as mortgage until the entire
loan amount is settled, no matter whether the mortgage is dividable
or undividable.

13) When the due date of loan payment is due, the mortgagee
may sell the mortgaged to recover his debt from the sale proceed if
the mortgager allowed him to do so. Otherwise, the mortgagee may
demand the mortgager to sell the mortgage, and if the mortgager
refuses to sell it, then the judge (Qazi) hasright to sell the mortgaged
in order to recover the debt.

14) The mortgage contract cannot be dissolved if terminated by
the mortgager upon taking possession of the mortgaged property.

15) All the Shariah concepts must be taken into consideration
before taking any decision with respect to the financial transactions.

16) The loans must be of low risk and should not be granted
to the client without ensuring level of his income and his ability to
fulfill the payment of the installments. The location of the financed
units and their surrounding effects must also be studied well.

17) The real estate transactions should not contain some terms
and conditions that lead to involvement of riba {(usury) prohibited
by majority of the jurists.

In nutshell, mortgage is a permissible contract in Shari’ah. It is
known from the Sunnah that when the Prophet of Allah, Muhammad
(PBUH}), passed away, his shield was with a Jewish man in Madinah

-10
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1) The mortgager must be the owner of the mortgaged property
and must have right of disposal.

2) Whether one is the owner of the mortgaged property or the
mortgager is not the owner.

3) The mortgaged property must be in salable position.

4) The mortgaged property must be known as unknown property
cannot be mortgaged.

5) The mortgaged property must be registered.

6) The mortgaged property may have bad debt liability or a one
of guaranteed properties.

The following forms of the real estate mortgage contract are
considered as valid:

1) To mortgage the fruits without the land and vice versa.

2) Mortgage of property that is likely to exist can be sold when
existed such as mortgage of fruits before the maturity.

3) Mortgage of public property.

4) Mortgage of rented property.

5) Mortgage of mortgaged property.

6) Mortgage of time share.

7) Mortgage of property to the seller.

8) It is allowed in the mortgage contract to refinance the debtor
whenever the value of the property increases.

9) The mortgager is restricted from doing any disposition in the
mortgaged property contrary to the mortgagee without obtaining
his permission.

10) The mortgage contract does not dissolve by bankruptcy of

the mortgager after taking over the mortgage.
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instead of loaning the buyer money to purchase the item, a bank
might buy the item itself from the seller, and re-sell it to the buyer
at a profit, while allowing the buyer to pay the bank in installments.
However, the bank's profit cannot be made explicit and therefore
there are no additional penalties for late payment. In order to
protect itself-against default, the bank asks for strict collateral. The
goods or land is registered to the name of the buyer from the start
of the transaction. This arrangement is called Murabaha. Another
approach is EIjara wa EIqtina, which is similar to real estate leasing.
Islamic banks handle loans for vehicles in a similar way (selling
the vehicle at a higher-than-market price to the debtor and then
retaining ownership of the vehicle until the loan is paid).

An innovative approach applied by some banks for home loans,
called Musharaka al-Mutanaqisa, allows for a floating rate in the
form of rental. The bank and borrower form a partnership entity, both
providing capital at an agreed percentage to purchase the property,
The partnership entity thenrents out the property to the borrower and
charges rent. The bank and the borrower will then share the proceeds
from this rent based on the current equity share of the partnership.
At the same time, the borrower in the partnership entity also buys
the bank's share of the property at agreed installments until the full
equity is transferred to the borrower and the partmership is ended. If
default occurs, both the bank and the borrower receive a praportion
of the proceeds from the sale of the property based on each party's
current equity. The mortgage contract is generally associated with

the following conditions:
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Real Estate Mortgaging in Islamic Jurisprudence
Dr. Abdulrahman Bin Rubah Bin Rashid Al-Raddadi®.

Ar-Rahn, or mortgage or collateral, is defined in the Islamic
jurisprudence as “possessions offered as security for a debt so that
the debt will be taken from it in case the debtor failed to pay back
the due money.”

Mortgage is a permissible contract according to majority of
the scholars whether one is traveling or vice versa. In terms of its
objective, a mortgage contract is one of security contracts (uqood
al—tauthiqat). However, in terms of rewards or vice versa, it falls
under the category of the voluntarily made contracts (uqood al-
tabr’ruat) in the beginning, and of rewards upon expiry. Thus,
in the beginning of the mortgage contract, the mortgager will be
considered as donator in this contract; when he fails to pay the debt
of the mortgagee and agrees with him to settle the dept from the
mortgaged asset, the contract will be interpreted as one of rewards’
contracts. According to Islamic classification, there are two types of
mortgage: real estate mortgage and moveable.

According to definition of jurists (fugha), real estate is the
land and building constructed on it or plants attached to it. The
real estate mortgage is a contract by virtue of which the creditor
acquires the property allocated to recover his debt in form of

real property. In other words, in an Islamic mortgage transaction,

{%) Assistant Professor, Department of Figh, Islamic University, Madinah al-
Munaw’warah,
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J- Research should be objective and comprehensive, It should follow a
scientific method in terms of depending on original references
documentation and explanation of (Ahadeeth) showing their degree
of authenticity .

4- Any research submitted for publication , should not have been
published in either 2 book, a journal or any other means of publication
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and op:mon.s included therein .
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[01 some observations or even recommend not fo be published .
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