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+ Contemporary Jurisprudence Research Journal - Issue No.85 - Twenty One Years

other than their religious celebrations, visiting the ill among them,
and in some cases, following their funeral processions if they do

not invelve any non-Islamic religious rituals.

The ruling in these kinds of dealings may rise to the degree of
recommendation if the parties involved are neighbors, colleagues
at work, travel companions, or something similar to that, provided
one maintains the intention to call them to Aliah (SWT) and bring
them closer to Islam as much as possible.

It is also is permissible to congratulate non-Muslims in their social and
private occasions, as this is included in the justice and kindness
with which Muslims were commanded to deal with non-Muslims.
However, the participating in non-Muslim religious celebrations
or congratulating them for these occasions is prohibited, as this
implies endorsement for rituals and doctrines that are not part of

the Islamic creed.
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situation of Muslims who try to comply with the whims of their
enemy at a time when former does not have power over the later. It
is clear from the above discussion that one can adopt the policy of
pleasing others (mudarah) for greater interests of the Ummah.

384- Ruling about dealing With non - Muslims

In this question received from sister Nadia Burawees from Algeria
wherein she wants to know the correct Islamic point of view with
regard to dealing with non-Muslims.

The answer is that it is permissible to deal with non-Muslims as long as
such relation is not harmful in terms of religious matters as evident
from the following Qur'anic verse:

[This day are (all) things good and pure made lawful unto you. The food
of the People of the Book is lawful unto you and yours is lawful
unto them. (Lawful unto you in marriage) are (not only) chaste
women who are believers, but chaste women among the People of
the Book]'.

Itis also evident from the Sunnah as the Prophet (PBUH) hired Abdullah
bin Argat, who was a polytheist, to be his guide to Madinah.
Furthermore, he had dealings with the Jews of Madinah in terms
of engaging with them in marketing, agriculture, eating their foods
and participating in their assemblies.

Hence, it is lawful to have dealing with non-Muslims who desire to live
in peace with Muslims. This covers many forms of dealings such
as responding to their invitations, inviting them to Muslims homes,
allowing them to enter mosques in order to introduce Islam to them
and make it closer to their hearts, exchanging gifts with them in

1- Qur'an 5:5
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according to the pre agreement with the customer. The delay usury
is in delaying what the bank should pay to the lender who is, in fact,
the depositor himself. As for the third kind of deposits, it is lawful,
as it does not involve any interest. But if the bank is a usury-taking
bank, the depositor is then helping them in their dealings. But if one
is obliged by necessity to deposit his money in a usury taking bank,
one must not take any interest from that and should not take that

interest as part of his own properties.

383- Ruling about People who Adulate the Men of Corrupt
Ideologies

In this question Br. Adil Al-Tayyib from Algeria asks about Shariah
ruling about people of correct ideologies adulate the people of
distorted creeds, either for the sack of their vested interests with
them or to please them.

The answer is that adulation or flattering is prohibited in matter of
religion or fabricating lies against its rulings, regardless of the means
and the purpose for which it was aimed at. If a person adulated the
people of corrupt ideologies, he would be considered as one of their
accomplices; for these people are tyrants who transgress the limits
of Allah (SWT) and tend to follow the paths of Satan. There is
difference between adulation and willingness to please (mudarah)
as later relates to compliance with someone's whims in order to
seek prevention from the evils of bad person/persons known for
their misconducts. A person does such act of pleasing other merely
due to his weakness which makes him comply with whims of those
who are stronger than him in order to protect himself from evil of
that particular person. The clear example of such act is the current

-26-
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some specific rulings as elaborated below.

Wadi'ah is among the lawful transactions in Islam. It is defined as
"Any belonging that is left by its owner or his representative with
somebody to take care of it". It is likable for the person who is
confident that he could take care of the Wadi'ah to accept it. If he
does, he should then handle it with care and should not dispose of
it. As for the deposits that are accepted by banks from individual or
institutions, to be invested in several fields, they could be divided
into three types:

1- Fixed deposits that are limited to fixed term- not less than three
months - and which cannot be taken back before the end of this
term. The banks give some fixed interest for the depositors on a
percentage base and which increase according to the increase of the
fixed term.

2- Depositing money with notification: In this case, the depositor cannot
withdraw what he has deposited unless he notifies the bank before
the end of an agreed period of time. The banks give also an interest
lesser than the interest they give for fixed term deposits.

3 - Call deposits, these could be withdrawn at any time. The owners
of this kind of deposits are not given any interests from the banks.
This type of deposits is called current account. Truly speaking,
if somebody thinks about these kinds of deposits, he finds that
they are pure loans under the name of Wadi'ah. As a result, the
fixed deposits and the deposits under notification, which result in
interests given by the banks are Riba, because they are nothing but
fixed terms loans with interest. This kind of loans involves both the
delay usury and the excess usury. As for the excess usury, it is in
the interest that is given by the bank in addition to what it has taken
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said: [He it is created you from clay, and then decreed a stated term
(for you). And there is in His presence another determined term;
yet ye doubt within yourselves!]'. This is the life of a mankind in
this world. It is none but Allah (SWT) who cures all the diseases:
[And when I am ill, it is He Who cures me]?>. A Muslim is never
get disappointed no matter what kind of disease he suffers from; for
Allah has said: [Truly no one despairs of Allah's Soothing Mercy,
except those who have no faith]®. Another verse states: {Despair
not of the Mercy of Allah].

382- Ruling about Banking Interests

In this question received from Br. Ibrahim Nuwairi from Algeria wherein
he states that there is difference of opinions among the scholars
about interests of money deposited in the bank. He further mentions
that some scholars declare it permissible considering that it does
not come under the frame of bank loans. On the other hand, others
are of view that it should be considered as the banking loans which
is prohibited. Then, he further elaborate that the bank deposits
under question are those which are deposited in the interest-based
banks. He wants to know Shariah viewpoint about such deposits in
a country where no Islamic banks exist.

The answer is that people generally call the money deposited by its
owner to a bank without having interest as wadi'ah (deposit) and
the one deposited with taking interest is known as loan. However,
the term of 'wadi'ah' is incorrect for such deposit; for it is against
the meaning of wadi'ah established by the Shariah for, Wadi'ah has

1- Quran 6:2
2- Qur'an 26:80.
3- Qur'an 12:87.
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381- Brain Death: Is it Permissible for a Physician to Clinically
Remove the Life Support Device

We received this question from Br. Sadig Rasheed of Algeria. The
answer is that the life support device is a kind of medicine to treat
the illness and it is not different from any other medicine in terms
of characteristics and implications. Therefore, a patient who is on
life support is similar to patient who uses kidney dialysis or who
takes diabetic and blood pressure medicines. So removing the life
support on the pretext that the brain is already dead is similar o
stopping the dialysis and discontinuing the medicine by a patient
who requires it. It is as if we say to those patients that we are going
to switch your devices or medicines so that you can die.

As for the saying that if a patient stays on such situation (life support
devices), it will cost a lot of money with no reason and such
devices might be required by another patient, it is not permissible
to switch off such devises because the human life more valuable
than any materialistic costs. If we accept such view, we might have
accepted extreme materialistic theory that provides that the value of
a mankind is measured by the extent of his productivity. And when
he becomes old or inflicted by a disease his life should be ended;
for he is no longer productive. Can any wise person accept such
theory?

Based on the above discussion, it is established that, according to
Shariah, the recognized death is one which occurs by departure of
the soul from the body after which all the rulings of death will be
applicable in terms of inheritance and wills. With regard to the brain
death, partially or as entirely, does not mean end of the life; for the
death has a prescribed time which Allah (SWT) knows alone as he
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CASES FROM JURISPRUDENCE (FIQH)
POINT OF VEIW»

380- Prohibition of Infringing Dignities:

This question received from Br. Ahmad Balkhairi from Algeria wherein
he mentions that some religious youths nowadays have started
infringing the dignities of a number of scholars and dawa activists
warning the laymen against listening to their speeches and reading
their books.

The answer is that it is one of heinous acts to infringe the dignities of
the scholars; for those who directly involved in such heinous acts
and those who encouraged doing so would equally be considered
as sinful.

There are three kinds of people who attack the scholars; (1} the people
of lust, particularly those of innovators who certainly know that
they cannot achieve their desired objectives without insulting and
attacking the scholars; (2) those who just started learning and desire
to obtain the dignified status of that which is enjoyed by the senior
scholars; (3) the ignorant who do so for no reasons but to endorse
the rumors and doubts being spread against a particular scholars,

The prohibition of infringing the dignities does not mean to overlook the
mistakes occurred, intentionally or unintentionally, by a layman or by
a scholar. Whosoever attacks the dignity of any person, in any capacity,
will be punished according to the level of sins he might have committed.
On the other hand, it is advisable to be cautious from those who speak
against Allah (SWT) without knowledge and permit the things which

Allah (SWT) has prohibited such as usury, spell and bribery etc.

«These questions are received from the readers, and ars answered by the properitor and the
editor -in - chief of the Jouranl Dr. Ab durrahman H. An- Nafisah, and are published on the
Journl's website {www.fighia.com sa)
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5.

It is not correct to consider the act of conducting the Nikah by a
woman as being her own or other's Nikah.

If she is conducting her own Nikabh, it is not permissible for her to
do so.

It is not allowed for a woman to carry out the duty of performing
Nikah. It is Allah (SWT) who created the men and women and
assigned them their respective duties based on their very natuire. So
both are urged to carry out their duties within the limits set out by
Allah (SWT).

It is to be noted that a woman can facilitate the marriage in terms
of bringing the both parties closer and obtaining their approval.
However, she is not allowed to conduct the marriage herself.
When a legal marriage is established in accordance with the consent
of both parties and approval of the wali, and then a woman attested
the marriage contract being an employee of the marriage department
or court etc., it is not prohibited. For, the contract has already been
finalized and nothing remained except a document attestation.
However, such attestation should be done in full observation of the
Shariah rules. With regard to her being the witness of the Nikah; or
being reference point for rectification of the witnesses; or it is she
who performs the rituals of the Nikah, it will not be permissible.
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The result of the difference of opinion appears. In the increase in
the estate which takes place between the time of death and the time
of repayment of the debt. According to the opinion of the Shafayees
, the Hanbalis legists, the increasc belongs to the heirs and they will
dispose it without any hindrance from the creditors and others. But
according to the Hanafi view, the increase will be subject to the

estate, being linked to the debts payable from it.

Appointment of a Woman for the Duty of
Performing Nikah: A Juristic Root Study

Dr. Sami b. Farraj bin Eid Al-Hazmisx

1.

Islam has distinguished between male and female based on

the nature of their different creation and assigned to them the duties

and responsibilities commensurate with their very physical and mental

nature.

2.

It does respect women more than any other society or religion. It
protects their dignities and honours in public and safeguarded their
due rights in all aspects.

The conductor of Nikah (or marriage official) is one who testifies
and attests the marriage and divorce contracts, and, in legal term,
it is not considered as one of the pillars or the conditions to be
fulfilled for validation of the contract.

It is not permissible for a woman to conduct the Nikah and the
presence of wali (guardian) is the condition for validity and
authenticity of the Nikah.

% Assistant Figh Professor, College of Shariah and Islamic Studies, Umm Al-Qura University,

Makkah al-Mukarrmah, Kingdom of Saudi Arabia.
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However, the first opinion is the preferred one.

. If the owner of the wealth was not the mother/father, he or she has

no right to take back the donation (atiyah). The opinion is held by
majority of Malikis, Shafayees and Hanbalis jurists.

. The Hanafis have differentiated between the direct and indirect

relatives. So, according to them, if the donation was granted to an
indirect relative, it can be taken back and, on contrary, if it was
given to a direct relative, it cannot be taken back. The preferred
opinion is the one which is held by the majority of the jurists based
on their strong evidences.
Some other issued related to Heirs and the Decedent's Heritage
The schools concur that the heritage devolves on the heirs
immediately after the death if there is no debt or will involved.
They also concur that the remainder of the heritage exceeding debts
and bequests stands transferred to the heirs. The schools differ
whether that part of the heritage covered by debts and bequests will
be considered transferred to the heirs or not.
The Hanaffs state: The part which equals the value of debt will
not be included in the property of the heirs. Consequently, if the
complefe estate is covered by debt, the heirs will not own anything
from it. But they have a right to free the estate from the creditors
by paying them their claim on the estate. If the estate is not totally
covered by debt, the heirs will own the remainder.
The Shafayees and the majority of Hanbali Jurists say: The heirs
will come to own the indebted part of the estate, irrespective
of whether the debt covers the whole estate or only a part of it.
However, the debt will relate to the whole estate and the estate will

be liable for it.
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Ataa, Shuraih, Mohammd b. Al-Hasan of Hanafi school of thought
and some Malikis and Ashafayees. The Hanbalis are also of the

same view.

Another opinion is, which is held by Jamhour (majority), is that the

10.

female will be given equal to what is given to the male. However,
according to me, the first opinion is preferred one, which was also
adopted by Ibn Taimiyah, Ibn al-Qayyim and Ibn Baaz, and in favour
of which the fatwa was issued from the Permanent Committee for
Scientific Research and Ifta.

If someone distributed all or some portions of his wealth among
his children prior to his death, then wanted to redistribute in
observance of Shariah interest, such as birth of a new child which
required redistribution for the sack of equality; or he became poor
and needed money; or he observed that the recipients of the wealth
used it for disobedience of Allah (SWT), the situation will be:
Either the owner of the wealth was father of the beneficiaries of the
distribution or was not their father. Contrary to this, the distributor
could the father or the mother. If he was the father, he has the right
to take back the donation (atiyah) offered to his children as held
by majority of Malikis, Shafayees and Hanbalis jurists. However,
according to Hanafis, it is not permissible for father to return or
take back his given donation (atiyah). The first opinion is preferred.
And if the owner of the wealth was the mother, the jurists have
two different opinions: (1) The mother is similar to the father
with regard to taking back the donation (atiyah). This is the view
of Shafayees and the Malikis are of the similar opinion with the
condition that the father was still alive. (2) A mother cannot take
back the donation her given (atiyah) as held by Imam Ahmad.
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as it achieves greater objectives and interests of the Shariah and
avoid the consequences of corruptions likely to occur thereafter.
However, precaution must be observed in such type of distribution
to ensure that it does not include the entire wealth; rather it should
apply to some portions of it. It is advisable that the owner of the
wealth should retain a reasonable portion for himself to meet his
requirements and interests due to the fact that the conditions do
not remain always same and the requirements are renewed. This
subsequently will help him to avoid poverty and relying on the
helps and assistance from his children and relatives who might not
will to help him at the time of need. Another problem is that, in case
of having more than one child, he might not be able to maintain
equality and justice between his children and subsequently be the
subject of committing sin of distribution of his wealth among his
children unjustly.

8. It is urged by the Shariah to observe the spirit of justice and
equability while offering Atiyah (donation) to any of the children as
evident by the Qur'an and the Sunnah. This is, such acts of justice
strengthen the bonds of love and enhance the harmony and unity
within the family. On contrary, distribution of the donation among
the children unjustly is resulted in spreading jealousy, malignity
and rupture of relations.

9. The jurists have differed with regard to meaning of justice and
equality to be observed between the children.

One opinion is that the legally established equality denotes
distribution of wealth among the children as per the inheritance
distribution system prescribed the Allah (SWT), i.e. for the male
what is equal to the shares of two females. This opinion is held by
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5.

In principle, the inheritance distribution is established upon death
of the inheritor as the jurists made it conditional to ensure the death
of the inheritor in reality or in legal term. This is because, as long as
a mankind is alive, he is owner of all his wealth and estates and may
do whatever he wishes observing the limits set by Allah (SWT).
But, when he dies, his ownership of those money and wealth is
terminated and transferred to his legal heirs according to their
legitimate shares.

A Muslims (man and woman) may desire to distribute his/her wealth
and estates partially in his life to his legal heirs in consideration of a
Shariah interest such as: to let the heirs benefits from the wealth to
meet their needs; or to maintain bonds of love and relation among
the heirs; or to avoid differences and disputes likely to occur among
them after his death; or fearing that his inheritance may not be
distributed correctly after his death in a country where Islamic law
is not applicable. He may keep a portion of his wealth to meet his
own requirements or may take a pension or rent of the house etc.
Such a desire has become realty in our modern time as obvious
from many questions, consultations and legal claims received from
time to time.

It is not disliked for a live person, male or female, to divide his/her
wealth wholly or partially and distribute among his legal heirs prior
to his death; rather it is permissible {(mubah). It is evident from
the fact that a companion of the Prophet (PBUH) Saad b. Ubadah
distributed his wealth among his children in his life; for such
distribution in one's life is considered as permissible donation/gift
and it is none but an expedition of the benefits that take place after
the death, Rather, it could be said that such distribution is desirable

-16-
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{or ordainments as regards laws of inheritance), and whosoever
obeys Allah and His Messenger will be admitted to Gardens under
which rivers flow (in Paradise), to abide therein, and that will be the
great success, The following points further outline the importance
of this particular law:
a) Whenit is applied correctly, all the heirs receive their legitimate
due shares from the wealth and estate of their inheritors.
b) Allah (SWT) has explained himself the law of inheritance
distribution in three verses of Surah al-Nisa. Furthermore,
Allah (SWT) promised the heaven for those who submit to His
Will and implement this law properly and warned those who
transgress these limits with the hellfire and heinous punishment.
¢) The laws of inheritance distribution are as important as they
as knowledge of religion (figh fi al-din) and whoever attains
this particular knowledge will be entitled to special reward
from Allah.

3, Traditionally, Islamic jurisprudence defines death as complete
cessation of the heart or respiration. And a dead person is the
one who has left this worldly life. Death is prescribed by Allah
(SWT) for all the humankinds and it will occur no matter whatever
measures are taken to prevent it. Allah (SWT) has created the death
and the life in order to test his servants. The time and place of death
are related to the foreseen knowledge of Allah and it is beyond
human knowledge.

4. ‘When a mankind dies, four rights will be established in his heritance
as per the following sequences:

a) Preparation of coffin, burial, paying his debt, his will for two
third of wealth or less for people other than the heirs.

_15-
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need of his spiritual guidance.

4. Ajudge can intercede to reconcile between the two parties provided
that it be based on sound proofs and justice and both agree on such
reconciliation.

5. It is desired to have intercession in order to maintain harmony; for

it has great importance in judiciary as it is associated with justice
and mutual agreement on the judgment.

Distribution of Inheritance Prior to Death

Dr. Abdullah bin Fahad Al-Hayyid

The issue of inheritance is of fundamental importance. If it is applied

correctly all the heirs receive their just and legitimate shares resulting in

clean-heartedness, happiness and blessings. If it is not applied at all or not

correctly, bitterness, hatred, in-fighting and loss of blessing prevail forever.

This branch of Islamic Law is so important that it has been given its

own status. The Prophet (PBUH) said: "Learn the laws of inheritance and

teach it to people, for it is half of knowledge”. This paper discusses the

importance of inheritance and its legitimate and illegitimate distribution

as follows:

1. Distribution of inheritance means to grant all the heirs their legitimate
due shares in the estate or wealth owned by their inheritors.

2. The particular importance of the Islamic laws of inheritance is
obvious from the verses immediately following those verses giving
specific details on inheritance shares, "These are limits (set by) Allah

o Assistant Professor of Islamic Figh, King Saud University, Riyadh, Saudi Arabia
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Intercession (al-Shafa'ah) in Judiciary

Ibrahim bin abdul Aziz Al-Johnix

Shafa’a is the Arabic noun for intercession or mediation or asking

forgiveness from Allah for someone else. The word is used also in laying

a petition before a king, interceding for a debtor, and in judicial procedure

as obvious from the Qur'an and the Sunnah of the Prophet (PBUH):

"Whoso makes a righteous intercession shail partake of the good that
ensues therefrom, and whoso makes an evil intercession will bear the

consequence thereof" (Qur'an 4:85).

"He who by his intercession invalidates one of Aliah's hudud (laws

concerning transgressions) is challenging Allah" (Bukhari, Anbiya' ch. 54).

Islamic Figh has given due importance to the rules and regulations
related to intercession by classifying its rulings in terms of permissibility
and prohibition.

1. The good intercession is one which is applauded by the Shariah and
its rulings differ according to situations. It could be permissible,
desired (mandoob) and obligatory.

2. The bad intercession is one which is prohibited by Allah (SWT) and
is considered as prohibited.

3. The ruling about intercession to influence the judiciary differs from
case to case. It would be prohibited if the person who sought
intercession in matter of judiciary unnecessarily. It would be
obligatory if there is no other Mujtahid other than that particular
person. It will be considered as Mustahib (desired) if the interceder
was a hidden scholar who was not known and the people were in

» Judge at Al-Rain Public Court, Al-Quwayyah District, and Imam and Khatib of Abdur Rah-
man Al-Faisal Mosque, Riyadh.
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will be entitled to receive upon daing so.

5. The importance and benefits of al-Mandoob according to Shariah are
provided as follows:

* It causes protection of obligatory rituals being tampered with
and is a way of overall protection to wajibitat (obligatory actions).

= Furthermore, it serves the wajib (obligatory) and facilitates it
being observed and comprehends the deficiencies being exercised
in performing wajib (obligatory). ,

6. Although it is allowed to leave it without any substitute and even if one
does not do it he will not be punished unlike the wajib (obligatory)
which is not allowed to leave at any rate, there still remain some
issues to be cautious about:

» Some scholars adopted an extreme view about leaving sunnal
al-mu‘akkadah (emphasized sunnah) considering it in place of
wajib (obligatory).

» It is not allowed to insist on constantly leaving the sunnal al-
mu'akkadah (emphasized sunnah).

* A mandoob can be left if it is associated with some interest
or benefit.

* A mandoob cannot be left for being the motto of the al-
mubtadiah (people who innovate in matters of religion).

« It can be left if there is fear that the general people may think
of it being a wajib (obligatory).

The mythologists have mentioned several aspects of al-mandoob
and discussed at length its comprehensive rulings. It is advisable to do it
desirably without compelling others to do it. A proper understanding of
the Shariah rulings cannot be achived without knowing the legal terms

in their proper contexts.
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accounts and broadening of their Mudharabah transactions. So, they
have made tremendous contributions to serving the society in all
commercial, industrial, population, and health and service sectors.

Al-Mandoob and How it is Treated by
Methodologists (Al-Usooliyun)

Dr. Mohammed Saad bin Ahmed Al-Yubix

Al-Mandoob linguistically means 'Requested '. Technically: That which

The Legislator has ordered but not by way of obligation.

1. Example: The Rawaatib (ie sunnah prayers). It is desired to perform
it and one can leave it without being subject of any punishment.

2. There is consensus among the scholars that one who does it in
obedience is rewarded and the one who leaves it is not punished.
However, they differ with regard to the terms used for it such as
al-Sunnah, al-Mustahab, al-Nfl, al-Tatatawu and the purpose which
these terms were adopted by jurists.

3. There are different types of Al-Mandoob such as kifyah and sunnah
ain to be desirably performed by all the people.

4. There are different forms and methods known for al-Mandoob such as:
« The Prophet (PBUH) has done it and the scholars have mentioned
seven different ways practically proved from the Prophet (FBUH)
as discussed earlier in this paper.

» This paper explores the definitions of some terms used for it such
mustahab (desirably), tatuwu (voluntarily), naft (supergatary) etc.
» It also explains why it is desired what types of rewards one

» Associate Professor of Usool al-Figh, International Islamic University, Madinah Al-Munw-
warah, Kingdom of Saudi Arabia
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12.

13.

14.

15.

direct it to let growth and make use of the creative talents. It also
creates alliance and collaboration between the capital and the work,
which eventually leads to uplifting of the poor and the common
men's living standard as well as it tremendously contributes in
strengthening the social bonds and encouraging the collective work.
The contemporary jurists have two views with regard to validity
of Mudharabah for financing the collective investments in the
contemporary banking system. The controversy over invalidity
of Mudharabah is baseless as well as illogical; for the rules and
regulations stipulated by various schools of thought (Madhahib)
include the investments and activities carried out by the Islamic
banks through absolute Mudharabah made by the depositors (owner
of money) to the bank authorizing it to invest the deposited money.
Hence, based on the authority given by the depositors to the bank, the
later becomes (owner of money by proxy) and consequently finances
the new Mudharibs (speculator) after agreeing on the calculation
procedures by both parties in the limits of the Islamic Shariah.
The financing by Mudharabah achieved the objectives of economic
and financial growth as desired by well-wishers of Islam and this
form of financing has become a living reality that received due
appreciation and popularity in many Muslim and non-Muslim
countries worldwide.
Investment funds vary in terms of participation (Musharakah) system
in those funds. They could be open funds with variable capitals
of unspecified amounts and periods as well as closed funds with
specified capitals and units and the periods of IPO and investment.
It is to be pointed that the growth and development of the Islamic

banks can be seen in increasing the volumes of their investment
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A

having leadership in financing and profitability activities.

What is intended in this research by Mudharabah is to make
a contract whereby a party pays money to another party for the
purpose of trade, and then they share profits on common shares
according to their agreement.

Mudharabah plays a vital role in trade transactions, investment,
financing, meeting people's individual and social requirements and
generating profits.

Mudharabah is one of unigue methods legalized by Islam for
investing the funds of the capital owners and generate profits
for them without involvement of riba by financing others and
sharing profits with them. It also creates avenues of cooperation
between the financial capitals, the creative intellectual expertise,
and the physical energies to be exerted by the working partners.
Furthermore, it is associated with implementation flexibility; for its
scopes, places and tenures are common without any limitation.

. It is stated that according to Islam, Mudharabah is one of valid and

unbinding contract even after the working partner has started the work.
This is the view of majority of jurists, except Imam Malik. As per,
the preferred opinions of Ibn Taimiyah and Ibn Qaiyyim, it similar to
companies and does not come under the castigatory of Ijarah (feasing)
nor the Wakahah', as held by some jurists, although it passes through
similar phases.

. The legalization of Mudharabah is aimed at protecting capitals

from being lost, working on its growth by means of investment,

1- Wakalah means agency, or the delegating of a duty to another party for specific purposes and

under specific conditions. Under this concept, the bank acts as your agent in completing a
particular financial transaction. As your agent, the Bank will be paid a certain amount of fee
for the services it provides.
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circulation either by one-self or in collaboration with others by
ways of financing.

Islam’s emphasis on calling to financing and investment is aimed
at avoiding freezing of wealth and to make best use of it in order to
facilitate the life of people and enhance their livelihood. This is also
a means of exchanging interests and benefits amongst the people and
uplifting their living standard at both secular as well as religious levels.
Many texts can be traced in the Qur'an, the Sunnah and the juristic
sources that encourage capital investment, moveable orimmoveable,
either by oneself or through financing others to achieve this purpose.
It is to be noted that a capital or money should not be left un-
invested and un-operational without a legitimate reason; otherwise
it would cause corruption which is disliked by Allah (SWT). If a
person owns a land and does not make a construction on it or does
not lease it, he will be considered as brainless and extravagant as
termed by Thn Tamiyah; for he is urged to do so for his own benefits
lest his money is not lost.

It is observed that these days huge amount of money and capitals,
moveable or immoveable, are left un-invested in the Islamic
World. This is because the owners of these capitals are unaware
of the means and sources offered by the Islamic investment
banking. Another factor is that they are reluctant to invest with
the traditional riba-based banks as they mistakenly believe that
except these banks there are no other alternatives for making
capital investment.

Thisresearch outlines that Islam is a complete way of life and it offers
contemporary interest-free banking solutions for capital investment
and financing others. There exist nowadays many Islamic banks



Mudharabah Financing in
Contemporary Financial Transactions
Bai’ al-Salam'® and al
Istisnah® Model: A Juristic Study

Prof. Dr. Hasan Abdul Ghani Abu Ghudabse

A Mudharabah transaction is derived from a partnership based on risk

and profit sharing. This partnership is a kind of collaboration between

an investor and an entrepreneur under which the former provides funds
to the latter for the purpose of investment and profit sharing. This is
how it works in practice. Here is provided a brief about various types of

Mudharabah transactions as follows.

1. What is intended by financing in this research is to offer capital,
moveable or immoveable, to someone in order to meet his needs or
achieve more profits. Some other terms such as capital investment
and growth are also nsed for such type of transaction.

2. It is to be noted that there is no religion or law that encouraged
circulation and investment of money as did Islam. There are severai
Qur’anic and prophetic texts which urge earning a livelihood and

striving to increase the wealth by permissible means and make its

+ Professor of Comparative Figh and Shariah Policy, Department of Istamic Study, College of
Education, King Saud University

1 Bai al-Satam is Advance payment for goods which are to be delivered at a specified future
date. Under normal circumstances, a sale cannot be effected unless the goods are in exis-
tence at the time of the bargain. However, this type of sale is an exception, provided the
goads are defined and the date of delivery is fixed. The objects of sale must be tangibie
goods that can be defined as to quantity, quality and workmanship. This mode of financing
is often applied in the agricultural sector, where the bank advances money for various inputs
1o receive a share in the crop, which it then sells

2- Al-Istisnzh is a contract of acquisition of goods by specification or order, where the price is
paid in advance, or progressively in accordance with the progress of a job. For example, to
purchase a yet to be constructed house, payments would be made to the builder according to
the stage of work completed. This type of financing, along with Salam, is used as a puschas-
ing mechapism, and Murabahah and Bai Bithaman Ajil are for financing sales
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Different people adopt different opinions about such imported
thought depending upon the extent of their strength and weakness
of faith (Iman). Whatever could be the reason, no one can deny the
changing of phases in life of nations, regardless of their names.
Whatever was the situation before four years will not remain same
forever, as one dimension is different from another and so on.
However, the complicity is that the 'imported thought' is challenging
the durability of the Ummah and deems it as a part of 'end of history’.
Their objective is that by doing so the Ummah will be inflicted by the
weakness and the negligence to an extent that, at some stage, it will
not know how to deal with such thought.

The more dangerous aspect of it is that it is being marketed by a
group of people who, unfortunately, belong to our Ummah. They do it,
either due to their unawareness or because they swallowed this thought
considering it as the correct ideology, thus call others to adopt it, as was
the case with followers of different sects about whom there still exists
disagreement among the Muslim Ummah.

At any rate, nothing can prevent the Ummah from being dooimed

but its creed. Undoubtedly, maintaining the creed and preserving its

pillars is the strongest fortress against infiltration of 'imported thought'

that aims to put the Ummah at the 'end of history ' phase, We seek help
from Allah (SWT).
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Letter from a Reader

Praise be to Allah, the Lord of the Worlds; and blessings and peace be
upon our Prophet Muhammad and upon all his Family and Companions
till the Day of Judgment.

The Muslim Ummah, as obvious, is passing through a number of
crises as a result of nature of geographic and political changes taking
place in the current international affairs.

The "imported thought' is one of such crises challenging the established
Islamic legacies and the attitude of some of the Muslims towards it. There
exist a number of groups among the Muslims who deny the importance
of these legacies, partially or as a whole, considering them as elements
of past which must be forgotten. A group adopts a view that some of the
Islamic traditions must be revised even if it requires its denial. Another
group differentiates between the types of Islamic legacies and accepts
that which meet its criteria and rejects what goes against their whims.

Contrary to this, there are people in the Muslim Ummah who look

at these crises being the consequences of the imported thought' aimed

at spreading strife, whereas other group deem it as an event imposed

by the nature of time as a result of changes that have been taking place
from time to time, Some of them look at it with a different angle and
blame the enemies of Islam who do so for weakening the Ummah on

intellectual level.
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In the Name of Allah , Most Gracious , Most Merciful

PRINCIPLES AND REGULATIONS FOR PUBLICATION

Contemporary Jurisprudence Research Journal staff would like (o ¢
noftily researchers that principles of publication in the journal necessitate
the following :

1- Research submitted for publication, should be based on Islamic
(Figh) jurisprudence .

2- Research should concentrate on issues, guestions and contemporary
problems and the way of finding both scientific and practical solu-
fions for them according to Istamic (Figh) jurisprudence , and its
concepts which are confirmed by the people of Sunnah .

3- Research shonld be objective and comprehensive. It shonld follow 8 ¢
scientific method in terms of depending on original references,
docamentation and explanation of (Ahadeeth) showing their degree
of authenticity ,

4- Any research submiited for publication , should not have been
published in either a book, a jorunal or any other means of publcation.

5- References should be mentioned in a margin at the lower parts of the page
along with a short biggraphy for the figures mentioned in the research,

6- Scientific references and their authors’ names should be alpha-
betically indicated at the end of any research . Place and date of
printing along with the publishing house should also be mentioned.

7- A statement indicating that the research has not been published
before, should be attached to the research.

8- Research should be concluded by a brief summary manifesting resuits
and opinions included therein .

9- A satisfied abstract should be atfached to the research to be translated

into English .

12- Researches are arbitrated by (Fugaha) jurists and specialized scholars
{‘Ulama) according to a form which indicates principles and pro-
cedures of arbitration . Among these principles is that arbitrators
should not know the authors’ names and vice verse whether the
arbitrators agree that their researches to be published or they show
some observations or even recommend not to be published .
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Whom Allah intends good grants him the
Knowledge and insight in Religion Hadith
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