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* Contemporary Jurisprudence Research Journal - Issue No. 83 - Twenty One Year *

are of view that only one talaq will occur when a woman is preg-
nant and remaining talags will occur when she delivers the baby.
According to Imam Abu Hanifah and Mohammad, there should
be gape of one month between the two talag so as to complete the
third one.

In nutshell, it is permissible to divorce a pregnant worman
at any time her husband wants. In this case, 1t is his re-
sponsibility to provide here housing and bear her expenses as
Allah says in this verse “Spend on them until they Iay down
their burden’*V.

(1) Qur'an 65:6.

_95 -



* Contemporury Jurlsprudence Research Journal - Issue No. 83 - Twenty One Year *

has in every circumstance irvespective of his exercising it in
accordance with the Sunnah or otherwise.

A talaq given in a manner not prescribed by the Sunnah is
called bid‘iyy. One who adopts such manner is sinful. How-
ever, the talaq becomes effective.

Talaq bid‘iyy is also of two kinds.

First kind of Talaq Bid‘iyy is that which is given at an im-
proper time. An improper time is the time when a woman is
undergoing her menses. There is a Hadith concerning such a
talaq. Hadrat ‘Abdullah bin ‘Umar (Allah’s Pleasure be on
them) gave talaq to his wife while she was under going her
menses. The Messenger of Allah on the asking of Hadrat
‘Umar (Allah’s Pleasure be on him) directed to revoke it and
said: "Keep her till she is clean. Then when she again under-
goes her menses and becomes clean, then if you want you
may give her talag or to keep her.”

The second kind of talag bid‘iyy is that where the hus-
band gives or pronounces the talaq in a single sitting or a sin-
gle sentence thrice and ends the marital relation. For example
he says: To you are three divorces or you are divorced, you
are divorced or you are divorced."

With regard to talag of a pregnant woman, it is permissible at
any time as is evident from the Hadith of Ion Omar “Is she preg-
nant”. There is no difference about it among the Ulema. However,
according Hanafi school of thought, Imam Mohammad and Zufar

-24 -
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end and the husband has not cohabited with her, he may pro-
nounce one revocable divorce (talaq raj‘i i.e. a talaq after which
the husband has the right to revoke it) and thus the period of
‘iddat of the woman passes and if she was pregnant the de-
livery takes place.

The advantage of such divorce is that after the expiry of
the ‘iddat period the same man can remarry the same woman
without any impediment.

(b) Talaq Hasan : This mode of giving talaq is also correct
according to the Sunnah. But it is of lesser rank. A talaq ha-
san is that a husband does not cohabit with his wife after she
is clear from her menses and gives her talag. When she is
again clear from her next menses period he pronounces sec-
ond talaq and when she is clear from her next menses he pro-
nounces the third talaq.

In this way of giving talaq the right to remarry by the
same man to the same woman comes to an end as he has giv-
en the talaq thrice.

Talaq al-bid’ah is the actual separation between the spous-
es (zaujayn). As the Messenger of Allah has prescribed the
manner of performance of a contract of marriage so he has
prescribed the manner of giving talag. However there is a dif-
ference between the marriage and the talaq. The marriage can
be entered into by the consent of both the parties while the
right to divorce lies with the husband alone and this right he
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him and having sexual relation with her will be considered as
Zina as cvident from this Qur’anic verse, “‘So if he divorces
her she shall not be lawful to him afterwards until she mar-
ries another husband™. The husband must fear Allah and
should not transgress His limits.

374- Divorce for a Pregnant Woman:

In this question, Br. Abdul A’ali Kaseetah from Algeria
asks the Shariah opinion about divorce of a pregnant woman.

Talaq is the Islamic term for divorce. A talag is used to
end a marriage under the terms of Islamic law. It is assumed
that it is caused by one of the partners or by both of them. It is
disliked if it occurs without any reason as the Prophet
(PBUH) is reported to have said, “ The maost disliked lawful is
the divorce”

There are two kinds of talag, one is Talaq al-Sunnah and
other one is Talaq al-bid’ah.

Talaq al-Sunnah is the talaq methodology of which has
been taught by the Messenger of Allah himself. There are two
modes of pronouncing this kind of talaq, namely, talaq ahsan
and talaq hasan,

(a) Talag Ahan: The most correct way of giving divorce to
the wife is called talaq ahsan. The way of giving talaq ahsan
is that when the state of menstruation of the wife comes to an

{1) Qur‘an 2:230
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someone has doubt about it, he refutes this Hadith of the
Prophet “Fast by sighting the moon and terminate it by
sighting the moor™V, We do not believe that if a person is
aware of the Islamic rulings and its fundamentals can refute
this ruling.

373- Ruling about a Person Who Divorced His Wife

Irrecusably and its Impacts:

This question received from Br. Sathan Mubarak from Al-
geria wherein he says that there is a person who is married
since two years. After two years of their marriage, sever dif-
ferences occurred between the husband and the wife. There-
fore, he divorced her without Raja’ah (i.e., with no intention
to return to her). However, the wife refused to go out from his
house and remained living in the same house together as if
they were still have husband and wife relation. He asks
whether such act is permissible.

The answer is that if, in this case, he houses his wife
whom he has divorced as a matter of mercy to her there is
nothing wrong as per Sharizh. Rather such act will be con-
sidered as good thing. However, if he housed her with an in-
tention to have sexual relation with her, then it is the pre-
ferred opinion that if some one divorced his wife without
intention of returning to her, she will become unlawful for

(1) Reported by Muslim.
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particular sitwation whereas the original raling remained intact.

[as inferred from this raling “ The changing of rulings by
the changing of times cannot be ruled ouf’ (hat the rulings
which came (o existence as a result of people’s traditions and
customs, which are likely to be common at certain time and
vice versa in other time, It is assumed that the witness should
not take oath when he testifies; however when the corruption
becomes so commonly prevailed and peoples show neg-
ligence with regard to giving witness, it is permissible for a
Judge to demand taking oath,

372- Ruling about the Moon Sighting:

In this question received from one of the brothers wherein
he states that there are several Ahadith about moon sighting
as it has became one of interesting topics of research for Muf-
tis and astronomers. Some of them believe that it is must to
sight the moon by naked eyes to specify the starting date of
Ramadh and Eid etc. whereas others hold a contrary view,

The answer is that the Muslims have paid due attention to
moon sighting at different stages of their history starting from
the time of the Prophet (PBUH), the Companions’ time and
so on. They started their fasting and ended it by the news that
an honest person had witnessed sighting the moon. There was
no tenderly difference in this regard. It is evident from the
Sunnah of the Prophet to sight the moon by the naked eyes. If
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from the sins and making plenty of supplications to Him, and
fight against the tyranny and moral corruption and establish
the justice.

371- Meaning of the Rule “The Changing of Rulings

by Changing of Times cannot be Ruled-out”

Brother Abdul Aziz asks in this question whether the rul-
ings of the Shariah are changed by changing of times and
what does exactly mean this ruling, “The changing of rulings
by the changing of times cannot be ruled out.”

The answer is that all the rulings stipulated in the Book of
Allah or proved in the Sunnah of the Prophet (PBUH) or es-
tablished by the Ijma (consensus) of Ummah is considered as
dogmatic ruling which cannot be changed by anyone. Hence, if
something has been declared as obligatory, it must be observed
so, and if something has been prohibited, it must also be con-
sidered so all the times. Such things include benevolence to
parents and prohibition of women’s beauty being displayed in
the public, prohibition of sorcery, and drinking alcohol. These
rulings cannot be changed by changing of times and places.
However, this does not negate changing of verdict according to
ruling when there is superficial need of Shariah to do so. It is
evident from the event of not cutting the hand of thief during
the year of starvation in the reign of Caliph Umar b. Al-
Khattab. This fatwa was a temporary one in consideration of a
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CASES FROM JURISPRUDENCE (FIQH)
POINT OF VEIW"
Dr. Abdur Rahman Hassan Al Nafisah

370- Calamities of Epidemics and their Causes:

This is a question about increased spread of epidemics in
this time and their causes and preventive measures.

The answer is that the Muslims believe that whatever ca-
lamity befalls on the mankind and affects their life and wealth
is occurred by intention and wisdom of Allah, the All-
Knowing. Sometime, such calamity is befallen to test the extent
of patience and the strength of the belief of believes in time of
calamity. Although the man has reached its vertex in knowl-
edge, which instincts him to be more pious and closer to Allah,
he began to commit the sins that were committed by the past
nations as is the case with gay marriage publicly, fascination by
sorcery and indulging in prohibited things such as usury and
adultery which exposed him to the prescribed punishment by
Allah as seen in increased prevalence of viruses that inflict the
human as well as the animals and the birds such as swine flue
and plaque etc.

There is no way to be safe from these calamities but to
turn to Allah to seek his mercy on his slaves by repenting

(*) These questions are received from the readers, and are answered
by the properitor and the edictor-in-chief of the Journal Dr. Ab-
durrahman H. An-Nafisah, and are published on the Journl’s web-
site (www.fighia.com.sa).
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and his shoulders are out of it i.e., not wearing it, it is not
forbidden. It is like putting shirt on shoulder (without being
worn), Wearing ring in finger, similarly food carrying bag —
with or without food for him or others is not forbidden. It is
permissible to knot it along with his lower garment. Waist
belt is permitted to hold the lower garment. Arms are per-
mitted to hang on only when it is very necessary.
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4. Again, there is no difference between a forbidden dress
that covers whatever is under it and a thin one which trans-
pires whatever is under it. Similarly, there is no difference
between a long and short dress.

Head is distinguished from the rest of the body. It is for-
bidden to cover it whether it is by turban that covers the
whole head or khirqah (i.e., small piece of cloth put on the
head). The rest of the body is forbidden to be fully covered
with the customary and usual apparel or dress like shirt, gown
etc. But to cover the body in a way that the body is not cov-
ered is not forbidden. It is permissible to cover the body sans
head with blanket or the like.

Person under ritual consecration is forbidden to fully
cover his face or part of it with a thing that can cover the whole
face whether it is with usual dress i.e., piece of cloth for the
‘face covering’ or covering it with usual cloth not used for
covering the face like turban.

Scholars differ regarding forbiddance of kinds of ‘dress’
for the person under ritual consecration — ihram due to their
respective ‘dress code’. These are outer garment, ring, belt
with bag for food, decorative belt, and cummerbund or belt,
and weapons. Preferred view, to me, appears that outer gar-
ment is forbidden for a person under ritual consecration
whether one wears it with hands (or his shoulders) put in-
side the outlet to put hands in. But if it is put on his arms
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body is excluded like a person under ritual consecration —
ihram puts something on his head that covers his head.

2. Again, this study is limited to elucidating prohibition
of dress. It does not go beyond pointing out what amounts to
transgression or what leads to ransom (fidyah) if it is put on.

3. Further, this study is confined to male. Female not in-
chuded.

The prohibited dress, for the one who is under ritual con-
secration, for the common body has some rules that have
some guidelines and attributes to be observed. They are:

1. A dress is made to cover the whole body or part of it
and is put on customarily, like shirt made to cover the whole
body. The custom is to wear it like it is worn. It is forbidden
to put on in this way for the one who is under ritual con-
secration (thram) but not forbidden in the way that covers
the body like taking sheet. He can wrap it over half of his
upper body.

2. There is no difference about forbidden dress between
sewed and unsewed that covers the body. Sewed dress is in
general use so are some others and are not sewed like wov-
en, sticky or adhesive, knotted, interlaced and the like.

3. There is no difference between a forbidden dress (dur-
ing ihram) wom customarily and the one out of custom. The
first example is the gloves wom in hand and second ex-
ample is the gloves used for foot.
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3. Taking earnest money is permissible for providing ser-
vices if it is related to the kind of sales’ profits. Eamest
money is permissible in profits and assets.

4. The preferred view is that earnest money at the prom-
ising bank profit stage is not permitted as there is doubt of be-
ing riba — interest.

5. There is difference between stipulated retributive mon-
ey and earnest money. Both are permissible and are beneficial
for the completion of contract.

6. There is nothing wrong in taking earnest money in
supply; for it serves interest of both contracting parties.

7. Drawing eamest money in amicable contract is not
permissible.

8. The preferred view is that paying earnest money in the
shape of paper money is permissible as long as it is permissible
and is free from any doubt.

Prohibited dress for the One Who is Under
ihram - Ritual Consecration

Dr. Hasan bin Ahmad bin Mubammad Al-Ghazali".
1. The study is confined to what is called libas or dress.
The things not included in dress and covers body or part of

(*) Assistant Professor of Figh, Dept of Islamic Studies, Teachers
Training College, King Abdulaziz University, Jeddah.
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control or that which he owns not. Again there is no oath in
the disobedience of Allah neither in breaking blood ties.

19. Man swears on a deed or declining attribution to others.
In such case ruling will differ according to circumstances
and the nature of the things one swears about.

20. We learned that agreement about the one swearing
was taken with Allah, the Exalted, ruling varies between
compulsory affirmation of the swearing person and non-
affirmation.

21. The one who swore on oath and saw something bet-
ter and did that, he broke the oath.

Sale of Earnest Money and Certain
Contemporary Applications

Dr. Ali ibn Muhammad bin Hasan az-Zaila‘ee .

1. The preferred opinion about selling of the ‘earnest money
sale’ is that it is permissible. This is the generally agreed upon
view in the books by the contemporary writers.

2. There must be a fixed period in case of selling an ‘ear-
nest money’ in order to put an end to and to void eruption of
any dispute.

(*) Assistant Professor of Figh / jurisprudence, Umm Al-Qura Uni-
versity, Makkah Al-Mukarramah.
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not in the name of Allah.

12. Swearing that he is out of believers and his heart is
satisfied with belief. Belying glorification does not make
him non-believer, If he said something believing the oath of
that comsmunity then the non-belief is proved. But merely
glorification for it as it was before its being abrogated, it is
not disbelief.

13. One swore that he is out of Islam, he is a sinner, and
no atonement is required.

14. During the studies it became clear that oath with
Qur’an or with its verse or with the words of Allah is established
and breaking it calls for atonement.

15. The swearing words uttered without any intention is
not counted as oath or swearing like uttering, no by God,
yes by God.

16. If the person taking oath and expressed exceptions in
his oath simultaneously saying Allah willing. He did not
break the oath, Exception makes the oath invalid.

17. It was made clear to us that there is permissibility of
oath without asking for it. Rather it is desirable to strengthen
anything related to Din/religion or breaking or expressing re-
pulsion against peril and adversity. It is also good to strength-
en the desired news and confirmation with swearing words.

18. There is no oath for the person over whom he has no
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gualities of Allah and whatever is specifically related to it.

2. The wisdom behind oath is affirmation and assurance
for the second person or strengthening the firm will of the
person taking oath.

3. The preferred view about it is that it is permissible.

4. The intension about oath in Shari‘a is to safeguard it.
When it is not required, its repletion or abundance is disliked.

5. Hadiths’ wordings concerning oath is that it should be
with the name of Allah, the Exalted or in the name of His
names, or qualities. Oath in other names is not permitted.

6. It is made clear in the Hadiths concerning oath reported
from the Prophet, Blessings and peace be upon him, that it is
confined to the name of Allah. Similarly it is reported from
him that he used to take oath with all the belief and in the
name Allah or in His qualities.

7. During the studies it became clear that swearing is oath.

8. The form of oath in swearing words should be con-
fined as desired by Shari‘a. It should be in the name Allah

9. Swearing should not be without the name of Allah,
The word of swearing or what it replaces should be there and
should not be repeated.

10. There is no difference of opinion among the scholars
that oath without the name of Allah is forbidden.

11. There is no atonement for breaking the oath if it is
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the borrower the limits of use in known benefits through
loans or violating the contract by wastage and ruin.

6. Transgressing mortgage contract revolves round the ser-
vices of the mortgagee wherein he acts outside the field of safe-
ty and security and which is not agreed upon by the mortgager.

7. Transgression in lease contract revolves round the
known infringement of the leaseholder in the use of the lease
or causing the lease article to waste or ruin.

8. Transgression in partnership contract revolves round vi-
olating the matters not agreed upon/permitted by the partner
or infringement of partnership money causing waste or ruin.

9. Transgression in Will contract revolves round neglecting
safeguarding the assets of the minor or infringement in the mi-
nor’s assets leading to waste or ruin.

10. Transgression in Deposit contract revolves round uti-
lizing authoritative power without the permission of the own-
er or neglecting safeguarding it and ‘surpassing’ the contract.

Ahadith on Belief in Allah: A Juristic Hadith Studies
Dr. Hasan bin Khalid Sindi".

1. Oath in Shari‘a means affirmation with the name or

(*) Professor of Hadith and its Sciences, King Fahd University of Pe-
troleum and Minerals.
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and the boy becomes an aduit or the dhimmi becomes a Muslim,
they will be in the ritual consecration from that place and
there is nothing on them. This is the preferred view of the
scholars. Allah knows the best.

Transgression in Trust Contracts and its Juristic Impact
Dr. Abdullah bin Abdulaziz bin Abduliah Al-Shaikh(.

The important points the study reached to:

1. Transgression about trust contracts here is confined to
the visual ‘trust’ in the hands/possession of the trustee or trans-
gression in the contract as understood in the (valid) cus-
tomary practice for the safety and security of the trusts.

2. There are juristic impacts of transgression on these contracts.

3. Transgression in the attorney contract revolves round
departing from the limits assigned by the client or what is known
in the tradition and custom as the attorney acts without the
client’s permission.

4, Transgression in mudaraba, i.e., co-partnership con-
tract revolves round the loss of capital money or infringing
upon or conducting and utilizing in matters the capital own-
er assigned him not or which is not inciuded in the mu-
daraba contract as per approved customs.

5. Transgression in loan contract revolves round infringing

(*) Assistant Professor, Institute for Higher Studies for Jurisprudence.
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intends to perform umra while returning back will have to be
in ihram at the meeqat before entering it. There is consensus
over it. Similarly if he intends to perform hajj the same rule
will apply, this is the preferred view of the scholars.

6. Person intending hajj/lumra crossed the meeqat without
ihram and returns to meeqat to be in the ritual consecration,
there is nothing upon it. There is consensus of scholars over it.

7. Person intending hajj/umra crosses meeqat and returns
not to meeqat for ihram and goes into ihram from there, there
is damm i.e., ransom for him, and he is also a sinner. In case
it was due to some excuse, damm will be there but he will
not be a sinner.

8. If the person intending hajj/umra crosses meeqat without
ihram and enters into ihram from that place then he returned
to meeqat he is liable for the ransom. This is the preferred
view of the jurists.

9. When a person crosses his meeqat without being in ritual
consecration, and then goes to meeqat other than his, the pre-
ferred view of the jurists is that there is damm (ransom) for him.

10. Person entering Makkah for need and does not repeat
ihram he returns as sinner but there is no damm on him.
This is the view of the majority of the jurists who favor that
ihram is necessary.

11. When a boy or a dhimmi crosses the meeqat, and his
guardian did permitted him to enter into ihram at meeqat,

s
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i —

Ruling about Entering Makkah
without ihram and its Impact
Dr. Ali bin Ibrahim bin Muhammad Al-Qaseer’”.

1. It is not permitted to person intending Hajj or Umra to
cross meegat without entering into ihram. In case he crosses
the designated place —meeqat — without ihram should return
to it for thram.

2. Needy person, not entering Makkah regularly, intends
to enter it without intending hajj and/or umrah can enter it
without ihram if he so wishes. If he intends not to enter into
ihram although it is better to enter into ihram especially when
it passed over a year and did perform neither hajj nor umrah.

3. Needy persons required to enter Makkah frequently are
permitted to enter it without ihram. To enter Makkah each time
with ihram is troublesome and Shari‘a is there to provide case
to ummah.

4. The one who enters into ihram with the intention of ta-
mattu‘ and leaves Makkah for Madinah for example after um-
rah (and before hajj) — and this has increased nowadays — will
have to enter into 1thram again at the meeqat before entering
Makkah. There is consensus over it.

5. A Makkan resident when travels out of Makkah and

(*) Associate Professor of Figh, King Saud University, Riyadh.
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to the message of Islam, it would have been better for the en-
tire humanity. The many lands were captured and their ob-
jects came to the fold of Islam, because the Muslim army
knew the importance of time and how to make best use of it
in spreading the message.

On the hand, the victory was diminished and the Musiims
Ummah turned back from the lands which were considered
its strong holds, because their successors wasted time in lust,
as happened in Andalusia, or in debate which diverted them
from the message they were entrusted to cairy, as they were
divided in many sects having negative impact on the Ummah
at large.

It is painful to note that silly debate still exists in the Muslims
society, which sometime takes a turn not acceptable by a
wise man. Such debates include permissibility of suckling by
adwlts, the vrine of the Prophet (PBUH) and many other petty
issues. Thus the valuable time of the Ummah is lost in such
useless debates.




A letter from a Reader

It is dangerous for a nation to waste time in vain; for it is held
accountable for it. The progress of a nation and its backwardness
are accomplished on account of time, There are nations that
wasted the time whereas the others observed it and each has to
bear its negative and positive consequences. In past, there were
some nations who abided by the time and made remendous cul-
tural achievements in the fields of medical science, engineering
and technology. Had those nations sustained the message
brought by their messengers, their civilizations would have been
preserved forever. But they departed away from the divine
teachings imparted by their messengers; thus their civilizations
were doomed to perish.

The Arabs had wasted time in pre-Islamic period by wor-
shiping the idols and engaging in prolonged wars. Had they
not established some markets and cultural forums, their poe-
tries and narrations would have not been preserved! How-
ever, they sustained their leadership in medicine and science
over other nations as Al-Harith b. Kildah had traveled to Per-
sian to study medical sciences. Were not the final Prophet’s
message which God had bestowed upon this nation by dis-
patching a Prophet (PBUH) from amongst them to cleanse
them from the idolatry, purify their minds, and teach them
the book and wisdom, it would not have had its presence in
the worlds. Its religion, i.e., Islam has spread all corners of
the globe and its civilization prevailed everywhere, because
the Prophet of Islam (PBUH) and his Companions observed
the time and made best use of it. Jt was observation of time
that made the Prophet (PBUH) to migrate from Makkah to
Madian Al-Munawarrah; for he did not want to waste his val-
uable time with Makkan pagans who could not recognize the
important of message preached by him. Had they paid heed
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Contemporary Jurisprudence Research Journal staff would like to
notify rescarchers that principles of publication in the journal necessitate
the following :

1- Research submitted for publication, should be based on Islamic
(Figh) jurisprudence.

2- Research should concentrate on issues , questions and contemporary
problems and the way of finding both scientific and practical solu- ¢
tions for themr according to Islamic (Figh) jurisprudence , and its
concepts which are confirmed by the people of Sunnah .

3- Research should be objective and comprehensive. It should follow 2
scientific method in terms of depending on original references,
documentation and explanation of (Ahadeeth) showing their degree ¢
of authenticity .

4- Any research submitfed for publication , shovld not have been
published in either a book, a journal or any other means of publication,
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along with a short biography for the figures mentioned in the research.

6- Scientific references and their authors’ names should be alpha-
betically indicated at the end of any research . Place and date of $;
printing along with the publishing house shoulid also be mentioned,

7- A statement indicating that the research has not been published
before, should be aftached to the research.

8- Research should be concluded by a brief summary manifesting resulfs
and opinions included therein .

9- A satisfied abstract should be attached to the research to be transiated
into English .

10- Pages of research should not be less than twenty pages of the journal. i

11- Researcher’s name should be fully written along with his scientific
post, ifany.

12- Researches are arbitrated by (Fugaha) jurists and specialized scholars
(‘Ulama) according to a form which indicates principles and pro-
cedures of arbitration . Among these principles is that arbitrators
should not know the authors’ names and vice versa whether the

arbitrators agree that their researches to be published or they show
some observations or even recommend not to be published .

13 Researches which are not published , will not be returned .
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Whom Allah intends good grants him the
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