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- Washing the face beginning from the forehead to the bot-
tom of the chin, three times;

- Washing the forearms including the elbows three times;

- Wiping wet hands over the head from front down to the neck,
then running the thumbs around the ears and wiping the inside;

- Washing the feet including the ankles three times. The
right foot first and then the left unless socks are worn.

The following things lapse or break the wudhu:

- Passing the gas from private parts;

- Sleeping or dozing off while leaning against a support;

- Unconsciousness;

- Direct touching of private parts;

- Eating camel’s meat;

- Touching woman with intention of intercourse;

- Tuming away from Islam;

_73.
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]

To wash one’s hands, face and feet etc. before performing
prayer (salat) is called Wadhu or ablution. No prayer is ac-
cepted without Wadhu. It is obligatory for a Muslim to make
ablution before one intends to perform either fard (obligatory) or
nafl (supererogatory) prayer. It consists of 3 elements; fara'id
(obligatory), sunan and mustahabbat (desirables). Among the
fara’id are to make intention, wash the face and the hands till
the wrists, wipe the head with hands, wash the feet including
ankies and observe the order and continuation.

Sunan and mustahabbat of Wadhu: There are many su-
nan of Wadhu reported by the Prophet (PBUH) either in his
sayings or practice. Although it is not obligatory to observe
these sunan, however, they are of great merits when observed.
These includes washing palms thrice, saying “bismillah” before
starting the wadhu, passing of wet fingers between the beard, fin-
gers and toes, using a miswak for cleaning the teeth and then gar-
gle the mouth three times. It is Sunnah to make miswak when
making wadhu. By using miswak the reward of a prayer in-
creases 70 times. The way of performing wadhu could be
summarized as follows:

- Washing the hands three times up to the wiist; the right
hand first and then the left and wash them in such a way that no
spot is left dry;

- Rinsing and gargling the mouth three times;

- Washing the nose into three times;

-22 -
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The obligatory maintenance of parents is subject to the fol-
lowing three conditions; (1) they are not in position to bear their
maintenance due to the fact that they don not have wealth, can-
not earn or fell sick; (2} the person responsible for maintenance
is capable to spend; and (3) the person responsible for main-
tenance is inherent of the person who requires the maintenance.

Similarly, the parents are held responsible for the maintenance
of their children as Allah (SWT) says [Buf he shall bear the cost
of their food and clothing on equitable terms|'V. Thereis a
hadith wherein the Prophet (PBUH) advises Hind bint Utbah
saying: [Take whatever can meet yours and your children’s
needs on equitable terms®.

In principle, a son is held responsible for the maintenance of
his elderly, sick and financially incapable parents. Similarly, a
husband is held responsible for the maintenance of his wife and
children regardless of his wife being poor or well-off. If the
wife works outside the house, she is responsible for the charges
and financial requirements of her work, such as transportation
and clothes; however, the husband is not allowed to take his
wife’s salary by force.

364- Ruling about Wadhu (ablution) for prayer.
Br. Abdul Malik bin Abdullah from Ghana asks whether
Wadhu is obligatory.

(1) Qur’an 2:233.
(2) Reported by Bukhair
=21 -
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363- Ruling about a person who neglects to pay out main-
tenance of his family in spite of his capability to do so,

The above question asked by Br. Abdul Malik bin Abdulfah
from Ghana about a person who has wealth and is considered
to be rich, but demonstrate his negligence in paying maintenance
of his family relying on invalid excuses.

The maintenance of family refers to providing food, cloth-
ing and accommodation. In principle, it is obligatory upon a
son to take care financial needs of his parents when they attain
old age and of his children when they are still young as evident
from the Qur’an [Be kind to parents]'V. The highest rank of kind-
ness is that a son undertakes responsibility of providing food,
clothing and accommodation to his elderly parents and the low-
est rank of mistreatment is to leave them begging to people
while their son is in a position to take care of their needs. A hadith
reported by Abu Dawood says [I¢ is enough for a man to be
sinful to neglect in spending on his dependent]®.

There is ijma (consensus) among the contemporary and ear-
lier scholars that a son is held responsible to take care of his
parents’ maintenance who do not have any earning source. For
the they spent on him while he was still a child and raised him
up and demonstrated their kindness when he was in need of
their attention and care.

{1)Qur'an 17:23.
(2) Reported by Abu Dawood.
-20-
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Simply, it is not allowed for a Muslim to imitate non-Muslims
no matter whether in terms of dressing, eating, drinking, festivities
and conducts. If one does such imitation in terms of creed, he
would be considered out of Muslim Ummah. And if one does
so as a matter of custom, he must get rid of it as it is considered
a sinful act. For imitation to be prohibited, it is subject to the fol-
lowing four conditions:

1. There exists no necessity for imitating a people on ac-
count of fear of one’s life.

2. It was intended as a matter of creed; for if one imitates
non-Muslims liking their religion or their festivities or con-
ducts, the imitator would be considered as one of them.

3. The imitator knows well what he is going to imitate.

4., The intention of imitation was to outrage Muslims and to
adore a religion other than Islam.

It is prohibited for men to imitate women and vice versa; for
the Prophet (PBUH) cursed on those who do so. It is painful to
see nowadays that it has become a desirable phenomenon in
some of western countries for men to imitate women having
negative impacts on the society as whole and leading to moral
destruction and deterioration. As a result, many western coun-
tries went so far as to legalize the gay marriage which irritates
wrath of Allah (SWT). It is also painful to observe these days
that it has become a common practice that women imitate men
in terms of speech, action, and committing prohibited which is
known as lesbianism, which causes the wrath of Allah (SWT).

-19-
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modities on the current price then brings other new items, as is
the case with the small and big showrooms where daily needs of
people are sold out. In this case, he will be subjected to pay his
Zakah on his commodities upon tumover of each year.

The evaluation should include all the items that are intended
for sale. As for the fixed assets in the showrooms, they will be
excluded from the evaluation as per Hanafi school of thought.
The evaluation of the commodities will be made upon comple-
tion of one year on ali the items that generate profits or growth
during the year, and for the growth which is achieved after
passing of the year, it will be added to the next year for the pur-
pose of Zakah. The Zakah will be paid out from the value of
the items not from the items themselves provided that it reach-
es the Nisab and completes the turnover of one year. This is a
general opinion. With regards to particular question asked by
Br. Abu Abdul Wahab, he should make a complete evaluation
of his business then pay out the due Zakah in currency of his
country as nowadays it is easy to calculate, particularly in pres-
ence of computer through which any businessman can evaluate
properly all his wealth. He should pay out the due Zakah based
on such evaluation in order to be free from his responsibility. -

362- Ruling about men imitating women and vice versa.
In this question Br. Al-Na’ali Qabaili from Algeria asks
whether it is allowed for a man to imitate a woman and vice versa.

~18 -
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361- Ruling about one who pays out Zakah of his wealth
after evaluating his business without auditing it.

This question received from Br. Abdul Wahab Mohammad
from Aljeria saying that he owns a shop and at the end of the
year he evaluate its assets in order to pay out the due Zakah
based on the evaluation without auditing.

In principle, any thing that is intended for sale would be
subjected to Zakah as reported by Samrah bin Jundub [The
Prophet (PBUH) would ordain us to pay Zakah on the items
that we would prepare for sale]'V. There is a unanimous
agreement among the scholars that all the business deals are
subject to Zakah.

The payment of Zakah cannot be achieved but after evalua-
tion of the items. There are two opinions held by scholars with
regards to evaluation process. First is that it is obligatory upon a
businessman to evaluate his wealth at the end of each year then
pay out the due Zakah. The second opinion is that of Malikis
who say that a businessman could be either a monopolist or a
manager. A monopolist is one who holds his commodities to
wait for the prices to rise. In such items no Zakah will be due
upon completion of one year; rather it will be due when the held-
up items are sold out even if it takes years he will be subjected to
pay Zakah of one year because Zakah is legalized in the growing
wealth. With regards to a manager, it is one who sells his com-

(1) Reported by Abu Dawood.
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-

a person who is aware of prohibition of dealing with banks that are
engaged in usury and he has money which he fears to be stolen
and deposit it into banks for protection ... will it be permissible?
And if it is permissible, then what about the interests that would be
added to it; whether it is allowed to spend it on his family?

The answer is that a Muslim knows from teachings of his
religion that riba is prohibited and that it is evil in all its forms.
Riba is not only prohibited itself; rather all its sources are also
prohibited, for they may lead to evil. However, there is exception
of prohibition in case of necessity. In our contemporary world,
there is no other means to deposit or hide money but in the banks
for the purpose of security and protection. Therefore, there is no
harm to deposit money in the banks even those banks deal with
riba, for necessity allows prohibited. The necessity here is the
fear of money being stolen and it is allowed to even eat the
dead animals when there extreme necessity.

With regards to interests paid by the banks against the usage
of the deposited money, it is prohibited and is not considered the
money of the owners for being riba. It must be spent on building
roads, platforms and gardens etc. for benefits of general publics.

As for as the above question is concemed whether one can
spend it on his family; in principle, it is not allowed at all be-
cause riba is not good things as Allah (SWT) commands the
Muslims to eat the good things, [O you who believe! eat of the
good things that We have provided you with}\".

(1) Quran2:)72.
-16-
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obliviously, all the actions he performed ahead of the Imam
will be considered as null and void; for this preceding has re-
sulted in non-participation of the mugqtadi with the Imam in the
two rukns. In this case, the muqtadi will become in place of
one who lagged behind of his Imam in two rukns because of
excuses such as sleeping and forgetting etc.

In conclusion, it is compulsory to follow the imam and for-
bidden to precede him. Abu Hurairah reports that the Prophet
(PBUH) said: "The imam is selected to be followed; therefore,
do not differ with him. When he makes the takbir, make the
takbir, when he goes into ruku’, make ruku'. When he says 'Al-
lah hears him who praises Him,' say 'O Allah, our Lord, to You
belongs the Praise.' When he goes into sajdah, make sajdah. If
he prays sitting, then all should be sitting."

CASES FROM JURISPRUDENCE (FIQH)
POINT OF VEIW
Dr. Abdur Rahman Hassan Al Nafisah

360- Ruling about one who is forced to deposit his money
in banks and get paid annual interests.
In this question Br. Al-Na’ali Qabaili from Algeria asks about

(*) These questions are received from the readers, and are answered
by the properitor and the edictor-in-chief of the Journal Dr. Ab-
durrahman H. An-Nafisah, and are published on the Journl's web-
site (www fighia.com.sa).
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the actions of the prayer and according to some scholars it falls
under the category of the major sin.

- It is not allowed for one who intended to follow the Imam
to say takbir ahead of the Imam.

- If one preceded Imam intentionally in performing salam,
one's prayer will be considered as invalid. However, if a per-
son does so inattentively, his prayer will be counted valid.

- If a person precedes Imam in statement other than takbir
tahrimah (the first takbir to start the prayer) and salam, his
prayer will not be affected. However, it is preferable to do this
action after the Imam completes it.

- If a worshiper preceded the Imam knowing the rule and
mentioning that he intended to follow his Imam, his prayer will
be considered invalid. However, if he does so inattentively or
unknowingly then his prayer will be considered as valid.

- It is prohibited to precede the Imam intentionally with re-
gard to rukn (pillar) of prayers.

- If one preceded Imam in a complete rukn inattentively and
did not follow him in this particular rukn, one’s prayer will be
considered as valid; for the mugtadi has become in place of one
who lagged behind the Imam in performing a rukn due to ex-
cuses such as sleeping, forgetting and emulation.

- If one preceded the Imam in two consecutive nikns in-
tentionally, one’s prayer will be considered as null and void.

- If a mugtadi preceded the Imam in two consecutive rukns

-14 -
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Rules about Preceding Imam in Prayer
By: Dr. Abdullah Al-Sultan .

~ Preceding in prayer means that the follower of an Imam in
congregational prayers (mugqtadi) precedes him in actions or state-
ments, i.e. he performs the actions of the prayer ahead of Imam.

- The muqtadi is obliged to follow the Imam’s actions and
statements and make sure never to get ahead of him. The ac-
curate definition of following Imam is that one should begin
the action of the prayer after the Imam is done with it. It is to be
noted that following Imam is mandatory in the actions not in
the pillar (rukn). For example a muqtadi should not wait the
Imam to complete the ruku or sujood, which are the pillars of
the prayer, before he should perform it.

- There are several forms of ignoring the following of the
Imam in the actions of prayer.

- To be behind Imam is that one should not do the actions of
prayer ahead of the Imam.

- The nature of being ahead of the Imam has several forms
and considerations. It could be in terms of essence or duration
of the action. It could be in terms of intention of the muqtadi in
preceding or in terms of Shariah ruling.

- It is prohibited for a mugqtadi to go ahead of the Imam in

{*) Assistant Profession of Figh, Imam Mohammed bin Saud Islamic
University, College of Shariah and Islamic Studies, Al-Hasa, King-
dom of Sauri Arabia.

-13 -



* Contemporary Jurisprodence Resesrch Journal « 1ssoe No. 81 - Twenty One Year ¢

it

There are certain rules and regulations for both acquaintance
and introduction to be abided by as prescribed by the Shariah,
The acquaintance and introduction before the marriage should
take place at a time close to marriage and during a sufficient time
acconding to nomal custom for achieving the best match. In nut-
shell, the acquaintance and introduction are basically permissible.
With regard to detailed rulings about them, they can classified into
five categories; obligatory, unforbidden (mubah), permitted, un-
desired, and prohibited.

It is permitted to pay and receive wages against arranging
acquaintance and introduction for the marriage and the ben-
eficiary himself who requested this service will be responsible
to bear the responsibility, no matter be a man or a woman or
the guardian. With regard to the amount, it should be fixed by
the condition or the custom in view of the effort was made and
according to the financial status of the people.

It is need of time to focus on this aspect of studies to en-
courage and facilitate the affairs of marriage, parnticularly in our
contemporary time that is facing challenges of increased and
unprecedented spinster and its adverse effects on the society at
large. In addition to the traditional known forms, there have
come into existence new means of introduction and ac-
qQuaintance, We ought to make use of them according to the
viewpoint of Shariah and find out their juristic rulings based on
the established Shariah guidelines.

-12-
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munication between a man and a woman in order to achieve
certain knowledge of each other in terms of creation, looks and
ethics leading to a better choice for marrying one another.

Introduction for the purpose of marriage means to present a
general introduction of the attributes of a man and a woman
and their desired attributes for marriage without defining the in-
troduced person at the time of introduction. The desired person
to be defined after this introduction leads to become known to
another person who approves the desired attributes and ex-
presses his willingness to conduct the marriage. Then, this in-
troduction leads to acquaintance between a male and female
who want to marry one another and finally the marriage takes
place between them after making the match through intro-
duction and acquaintance.

The acquaintance is achieved between a man and a woman,
whereas introduction is achieved without defining the second
party in the beginning of the affairs. There are several forms of
introduction and acquaintance. Hence, the looking, describing,
photos, correspondence, modem communications means and
presentation are all considered forms of acquaintance for the pur-
pose of finalizing the marriage.

However, the persons, the cards, the magazines, the news-
papers, the internet and the marriage bureaus are considered as
means of introduction for the purpose of marriage.

-11 -
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regulations help the preacher to discharge his duty.

6. The preacher must select the best means to preach the
message of Islam including medern techniques and tools that
are popular among the addresses.

7. The rules of recognizing the customs or rejecting them
does not follow a singular pattern. There are specific rules for
recognition and so for rejection. In addition, there are some
common rules shared by both.

8. The rules to recognize or reject the customs are generatly
not out of the scope of ‘enjoin what is good and forbid what is
wrong’. This is because the objective of Islamic preaching and
its methods are fixed and can not be changed.

9. The compliance with the new customs of the addresses in
the course of Islamic preaching proves that it is valid and ap-
plicable in all the times and places.

10. These regulations attempt to regulate the areas in which
the customs are practiced through specifying the customs that
are required by the Shariah and that which are not required in a
collection of specific regulations.

Acquaintance and Introduction for the Purpose
of Marriage
By: Dr. Fahad bin Abdulkarim Rashid Al-Sunaidi "),

Acquaintance for the purpose of marriage refers to com-

{*) Associate Profession of Figh, College of Shariah, Imam Mohammed
bin Saud Islamic University, Riyadh, Kingdom of Saudi Arabia.
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Approach of Preacher in Complying with the Customs
(urf) of the Addressee between Affirmation and Negation

By: Dr. Ruqay’yah bint Nasrullah Neyaz ®,

Following are the salient points related to the approach of the
preacher towards complying with the customs of the addressee:

1. To broaden the scope of the customs of the addressee. All
the chapters of the Figh that has relevance to the custom should
be taken into consideration.

2. In spite of the broadness of the scope of the customs of the ad-
dressee and diversification of the real fields of the preacher, he
should be able to reckon on the method to deal with those customs
— affimning and negating — through authentic and original guidelines.

3. The integrity of the approach, particularly the one related
to taking into account the customs of addressee, depends pri-
marily on the adoption of the divine method as stipulated in the
Qur’an and the traditions of the Prophet (PBUH) and as prac-
ticed by the pious predecessors.

4. The life of the Prophet (PBUH) and that of his compan-
ions’ offer splendid models of factual evidence through which
the guidelines for the issues related to custom as well other so-
cial issues can be outlined.

5. The compliance with the customs of the addresses re-
quires an intellectual effort; however, the availability of such

(*) Associate Profession of Dawah and Accountability, Riyadh Girls Uni-
versity, Riyadh, Kingdom of Saudi Arabia.
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It is an important source of investment that contributes to
the welfare of the nation, and is a source of repayment of loans
without any financial burden on the state. It also achieves many
Shariah goals and objectives of those who are in-charge of
interests considered legitimate by the Shariah. Thus, it con-
tributes to the comfort and well-being of the community,
and development and investment of money through a legitimate
way. It also attracts wealth, financial industries, new trades,
elimination of unemployment in the community and does away
with the causes of conflict and rivalry.

This is the most appropriate solution to the times of ruins
where no income is generated as it achieves the legitimate pur-
pose of one abreast with maintaining the assets and the interests
of those who are generally dependents on it.

The legitimate way of avoiding the prohibition of usury in
this contract is to get involved the large financial houses, which
will certainly be more profitable and attractive.

The prudent lawmaker has created conciliative juristic
methods to prevent the invalidity of the contract if there has
been some legal defect affecting any of the parties so as not to
invalidate the entire one. This is based on the rule (to disperse
the deal). The project may expose to an unexpected event such as
the high cost or a natural disaster. In such cases, the terms of the
contingencies will be applied in order to be just with all the parties.

.8-



Construction, Operation and Transfer Contract
and: A Juristic Objective Study

By: Prof. Abdul Wahab Ibrahim Abu Sulaiman .

Definition: It is a contract that obligates the contractor to
initiate a project, finance it and operate it for a limited period
during which he would recover his expenses with profits, and
then transfer it to the owners without compensation.

Such contract is abbreviated as BOT (Build-Own-Transfer),
which is a newly developed contract as result of the contemporary
life. It contributes to the development of the amenities of the civ-
ilized society. Such contract is mostly refated to the infrastructure
projects such as: sewage and drainage system, telecom projects,
electricity etc. including construction of airports, highways and
hospitals that are undertaken by the private sector and large in-
stitutions. This type of contracts has become usual in the world
after opening of Sues Canal in 1950. The beauty of such contract is
that it offers civil amenities to the country without any financial
burden on the state. It is also one of the successful means of train-
ing the national human resources and transfer of technology.
For this contract to be successful, it is essential to specify the re-
sponsibilities with complete transparency in all its aspects with-
out any comity, flattery and prevarication.

(*) Member of Supreme Council of Senior Scholars, Kingdom of Saudi
Arabia.
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And remember Allah’s favour unto you: How you were en-
emies and ¢ made friendship between your hearts so that ye
became as brothers by His grace; and (how) you were upon
the brink of an abyss of fire, and He did save you from it)".
Likewise, to maintain the spirit of unity among the Muslim
Ummah, Allah (SWT) asks them to avoid division in the fol-
lowing verse: (And be not as those unto thent. For such there
is an awful doom)®.

Itis painful to mention that this Ummah has lived with all
this division, at several stages of its history, and had some of
the so called religious sects that fueled this division for
worldly gain. No matter what were the causes and motives
and who were bending this painful difference, it was the duty
of the following generations to realize that this Ummah was
not raised slid to that tuming point of difference to be inflicted
by decline but on account of internal differences and division.

Although, whatever has past will not return and whatever
has happened would merely remain as to offer to learn les-
sion, the generations of the Ummah, particularly its leaders,

thinkers have great responsibility and duty to stand against
al! the fronts that lead to division.

We may recall on this occasion the saying of one of a
Jewish leader, who was residing in Paris to establish this
state, during establishment of the state of Israel some sixty
years ago. An Arab leader, who was also residing at that time
in Paris to liberate his country, asked him whether it will be
possible to establish a Jewish state in an Arab land surrounded
by the Muslim World. The Jewish leader replied: “We know
this very well, but will certainly establish our state and will
live on your differences”.

(1) Quran2: 103 .
(2) Qur'an 2: 105 .




A letter from a Reader

Praise to Allah, the Creature and Sustainer of the uni-
verse, and peace and mercy by upon His beloved Prophet
Mohammad and his followers till the Day of Judgment.

It is the fact of history that earlier nations were subjected to
collapse and destruction on verge of their differences. Their
differences were of two types. Firstly, with regards to the call
{Dawah) of their Apostles and Messengers (PBUHT), as they
turned away after being blinded by their lust and were subject
to the wrath of Allah (SWT). Secondly, they differed among
them in spite of accepting the call of their Prophets, but were
unable to seek guidance from the scriptures sent down to
them in order to resolve their disputes. As a result, they too
were destined to ruin like other nations similar to them.

It is by grace of Allah (SWT) that He described this Um-
mah as a united nation as He says (And Io! this your religion
is one religion and I am your Lord, so keep your duty unto
Me)". This particular verses stresses that all prophets form
one brotherhood. Their message is one, their teaching is one,
their religion is one. They serve and worship the one true God,
Allah, who loves and cherishes them. Therefore all mankind
should also form one brotherhood, and serve and worship one
true God, Allah, and follow His final, perfected and com-
pleted religion, Islam. But in their confused ignorance the fol-
lowers of these prophets cut off that unity into sects. Worldly
wealth, power and influence they are enjoying is a trial, not
the source of salvation when the hour of reckoning comes.
Another verse from Surah Al-Imran outlines the importance
of unity among Ummah as Allah (SWT) says: (And hold fast,
all of you together, to the cable of Allah, and do not separate.

{I)Qur’'an 23: 52.
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In the Name of Ailah , Most Gracious , Most Merciful
PRINCIPLES AND REGULATIONS FOR PUBLICATION

Contemporary Jurisprudence Research Journal staff would like to
notify researchers that principles of publication in the journal necessitate
the following :

1- Research submitted for publication, should be based on Islamic
(Figh) jurisprudence .

2- Research should concentrate on issues , questions and contemporary
problems and the way of finding both scientific and practical solu-
tions for them according to Islamic (Figh) jurisprudence , and its
concepts which are confirmed by the people of Sunnah .

3- Research should be objective and comprehensive. It should follow a
scientific method in terms of depending on original references,
documentation and explanation of (Ahadeeth) showing their degree
of authenticity .

4- Any research submitted for publication , should not have been
published in either a book, a journal or any other means of publication.

5- References should be mentioned in a margin at the lower parts of the page
a long with a short biography for the figures mentioned in the research .

6- Scientific references and their authors' names should be alpha-
befically indicated at the end of any research . Place and date of
printing along with the publishing house should alse be mentioned.

7- A statement indicating that the research has not been published
before, should be attached to the research .

8- Research should be concluded by a brief summary manifesting results
and opinions included therein

9- A satisfied abstract should be attached to the research to be translated
into English .

10- Pages of research should not be less than twenty pages of the journal.

11- Researcher's name should be fully written along with his scientific
post, ifany.

12- Researches are arbitrated by (Fugaha) jurists and specialized scholars
(‘Ulama) according to a form which indicates principles and pro-
cedures of arbitration . Among these principles is that arbitrators
should not know the authors’ names and vice versa whether the
arbitrators agree that their researches to be published or they show
some observations or even recommend not to be published .

13- Researches which are not published , will not be returned .

* All essays herein published express the viewpoints of their authors.
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