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* Contemporary Jurisprudence Research Journal - Issue No. 80 - Twenty Year *

—

Muslim is required to obey the commandment of the Allah’s
Prophet (PBUH) and disobey his boss in the work place who or-
ders him to commit the wrongdoing.

With regard to the action of the person who orders to com-
mit the sin -as is the case with the director of the hospital- which
can cause the damage to the subordinate in terms of his rep-
utation, dignity and job, he should consult the court in order to
seck the correct ruling. The affected nurse has the right to sue in
the court whosoever interferes in his job in this case, because he
is considered as an aggrieved without a right.
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* Contemporary Jurisprudence Research Journal - Issue No. 80 - Twenty Year *

359- The ruling about obeying the ruler or leader even
if he orders to do the sins.

In this question, Br. Marwan Mohammad from Algeria
states that one of the hospitals directors ordered a nurse em-
ployed by him to shave his beard, warning him that in case of
not fulfiiling this order he will be fired from his job.

Indeed, the order of 2 human being is subject to follow the or-
der of the Creater which is Almighty Allah. This clearly indicates
that one should not obey an order of a human being if he orders
him to disobey the order of the Allah (SWAT). If the subordinate
followed the order of a human being to commit the wrongdoing,
both would be considered as the sinful in eyes of Allah (SWT) as
evident from the Qur’an, the Sunnah and the logics.

An in the above described case, the brother should not fol-
low the instruction of his boss to shave his beard; rather he is
encouraged to disobey him due to the fact that shaving beard is
a forbidden act. Our beloved Prophet Muhammad (PBUH) is
reported to have said: [Trim closely the moustache, and let the
beard graw]“). And to let here means to let the beard grow, be-
cause shaving comes under the disobedience of the command-
er’s order, i.e. the Prophet (PBUH) who delivers the order on
behalf of Allah (SWAT). Hence, in view of the above Hadith, a

(1) Reported by Bukhari.
-38 -



* Contemporary Jurisprudence Research Journal - Issue No. 80 - Twenty Year *

In view of this interdiction and warning, it is proved that it is
strictly prohibited to build a mosque on the graves by any means
either it was built on one or several graves, or those mosques
were existing and the graves were built on them later on as a mat-
ter of ijtehad (diligence) or will and so on.

Based on the above discussion, it is established that bequeath
of a person, as is in the question, is valid and he wili be offered re-
ward for it. However, about his bequeath to put his grave in it, it
is considered invalid and such a will can not be executed. Be-
cause, for a will to be valid, it has to be in a legitimate deed and
building a mosque on the graves or to put them inside the mosque
is unlawful act. Such an action is likely to be associated with false
belief in person buried in these graves.

The reason why the Lawmaker, Allah (SWT), has forbidden
putting mosques on tombs is that this has led many people in
the past to polytheism as believing in the person who is known
to be righteous, is more probable than believing or fearing a
piece of wood or a stone. For this reason, the Prophet Muhammad
(PBUH) closed this door by forbidding praying in any grave-
yard whatsoever it is. It is then forbidden for Muslims to pray in
such places even if they don’t seek any blessing related to that
very place.

-37 -



+ Contemporary Jurisprudence Research Joumal - [ssue No. 80 - Twenty Year *

—

mosque and bequeathed to be buried inside it after his death.
Then he wants to know the Shariah view point about such kind
of will.

Primarily the mosques are not built but to worship Almighty
Allah, as Allah (SWT) said: [And that the mosques are Allah’s,
therefore call not upon any one with Allak]'". This demands
that any deed opposed to this worship should be considered as
false. The righteous ancestors (salaf) followed this manner since
the time of the Prophet (PBUH) and his Companions’ (RA).
They kept the mosques free from any deed opposed to the orig-
inal objective they were built for.

The Prophet (PBUH) warned against building a mosque on
the graves by saying: [Those who came before you were taking
their messengers and saints’ graves as mosques, so never take
the graves as mosques. Thus I interdict you from doing so]®.

He also warned about the action of the previous nations who
took their messengers' graves as mosques: [They used to build
places of worship on the tombs of their righteous men when
they died. They would be indeed the worst among all the peo-
ple in the eyes of Allak (SWT) on the Day of Judgment}.

(1) Qur'an 72:18.
(2) Reported by Muslim.
(3} Reported by Muslim.
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—— — ——

as they come out of their sickness. And as for those who aren’t al-
lowed to fast immediately include the menstruated women and
those women who have the period after the delivery. They have
to compensate those missed days of fasting later on. With regard
to the pregnant and breast-feeding mothers who are worried about
their babies, they have to compensate those missed days of fast-
ing and to pay expiation. Also fasting is not a necessity for those
who are starving and thirsty to death which may affect their lives
and this is death, so those are a necessity excuses.

As far as the question of the sister is concerned that she heard
that if the season of Ramadan happens to occur in the summer, one
is not obliged to observe the fasting due to the length of the day.
This is wrong statement and is against the decree and instruction
issued by Allah (SWT) and His beloved Prophet (PBUH). Any
one who does not have an acceptable reason is obliged to observe
the fast during the month of Ramadan no matter whether the day is
long or short. Allah knows the best.

358- The ruling if someone built a mosque and be-
queathed to be buried inside it.

This question is received from Br. Sheikh Abdul Malik Bin
Adnan bin Abdullah, the director of Ibn Taymiyah Association
in Ghana wherein he states that there is a man who built a
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heard from some people that if Ramadan happens to occur in
summer, it will not be obligatory to observe the fasting due to
its daytime length. And she further asks whether this saying is
right or not?

Fasting is one of the five pillars of Islamic, and Allah (SWT)
ordained that all the mature adult Muslim (male and female)
must observe fast in this following Qur’ani verse: [Q you who
believe! fasting is prescribed for you, as it was prescribed for
those before you, so that you may guard,

In another place His Almighty says: [And whosoever of you
is present let him fast the month]'?. And the prescribed here
means obligation which has a mandatory necessity.

Also the fasting obligation is absolutely compulsory when
Ramadan comes either this occurrence takes place in winter or
summer. None is excluded from this except those are not able to
fast. Unable includes the elderly people, the people who are se-
verely sick and the people who are in the state of traveling.
Such people are obliged to feed a needy one for every Ramadan
day. As for those who are likely to be affected temporarily by
the disease without being exposed to the threat of their lives,
they must compensate and make up those missed days as soon

(1) Qur‘an 02:183.
(2) Qur*an 02:185
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Allah ordered the believers as he ordered the messenger|'". Then
He mentioned the above tow Verses.

Fundamentaily, any food which does no fall under the cat-
egory of good foods, will be considered prohibited, and the
good food could only be defined by “awareness”. So if one
doubted about the meat he is going to it as if it was pork or an-
other meat, one must stop eating it. Similarly, if one doubted
whether the livestock was strangled, declined or butted, one
must stop eating it.

Based on the above, if there is a doubt about the genetic en-
gineered foodstuff as is being done these days, its production and
eating must be stopped until it is proved to be certainty edible.
Because the doubt in it indicates that it is not free from danger,
and primarily the human has to know the risks himself; for the
self-prevention is one of the legitimate necessities of the Shariah.

357- Ruling about whether the day length affects the
fasting verdict.

In this question, Sister Farah from the United Kingdome
says: I've shifted to the United Kingdome in summer and I
wanted to fast in Ramadan. And as it’s well known that the
summer daytime is longer compared to its nighttime, and I've

(1) Reported by Muslim.
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And for those who disagree with this engineering, they are
1aking into account the dangers resulted from its use since 1994,
Among these dangers are the increasing diseases caused by the
use of such foodstuff to a great extent.

In respect to the issue of whether it is legitimately permissible
or not ? It comes under the generality ruling of the necessity of
cating the palatable and non-detrimental food as per Allah’s or-
der as clearly evident from the following Qur'anic verse (O you
who believe! Eat of the good things that we have provided you
with, and give thanks to Allah if Him it is that you serve]"
and the verse [O messengers! Eat of the good things and do
well; surely I know what you do 12,

And the good things -as mentioned- are a comprehensive
name of all the lawful things that are not declared as prohibited.
Any thing which is good from the inside and not filthy in its en-
tty will be considered as good thing. On the other hand, Allah's
order to believers to eat the good things is based on the fact that
Allah is good and won't accept from those who believe in Him
anything but the good things in their eating and drinking. In the
similar meaning the Prophet (PBUH) is reported to have said:
|0 people. Allah is good and won’t accept anything but good, and

(DQui'an 2:172
(2) Qur’an 23:51
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The most preferred opinion is that -Allah knows the best- it is
permitted to do the rest-sitting for those who have to do so need it
because of elderly age, sickness or weakness; for the Prophet
(PBUH) did the rest-sit because of his elderly age and the weak-
ness when he grew old. Therefore it is allowed for those who are
forced to do so even if the Imam didn’t perform it because of
the necessity. And there is no conflict between performing it
and the necessity of the follower to follow his Imam, since it is
a minor sit and the follower will continue to follow his Imam.

356- Verdict about the genetically engineered foodstuff
and whether it is acceptable according to Shariah
as human’s food.

This question received from Br. Mohammed Al-Mahdi from
Riyadh. He asks about the Shaniah view points regarding the pro-
duction and selling of the genetic engineered foodstuff, and wheth-
er is it not allowed to promote them in the third world whose -as
he mentioned- habitants don’t know the detriment impact of this
foodstuff on health and the environment in the long run.

One of the issues which is been under dispute nowadays is
the genetic engineered foodstuff, and those who sustain this en-
gineering they claim that it will increase the agricultural crop
and will increase its nutritive value to help human overcome the
starvation trouble.
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355- The ruling about permissibility of a follower (a
person who follows the Imam in performing the
prayer) to disobey the Imam in the prayer.

This question received from Br. Shamsuddin of Nigena
wherein he asks whether the follower could disobey the Imam in
the prayer; for instance the rest-sitting which the Imamn didn’t do.

The follower in the prayer should follow his Imam while
kneeling (Ruku), prostration (Sujood), and his rising up {(Qiyam),
and in every movement during the prayer. And this following
requires from the follower to exactly follow his Imam and not
to contradict or to dissent with him, unless it’s been evidently
legitimated. There are three situations of this contradiction or
disobedience:

First: When the follower intentionally disobeyed or contra-
dicted his Imam or by negligence. This contradiction will cause
invalidation of the prayer

Second: The disobedience as a matter of inattention or weak-
ness: as if the Imam kneels and rose-up before the follower rising
because of the congestion or drowsiness excuses, or the Imam’s
acceleration. In such case, the follower should perform what he
didn’t perform and to continue following his Imam and he has
nothing to do any thing extra.

Third: The rest-sitting, which has a disagreement between
the jurists.

-30 -



* Contemporary Jurisprudence Research Journal - Issue No. 80 - Twenty Year *

tween the religious scholars about the leader’s right to collect the
Zakat in both cases if he found that the people are not paying it in
any country. But the disagreement is on his right to handle the
collection of Zakat of the invisible funds, contrary to what was in
practice during the reign of caliph Othman (RA).

Perhaps the best and the most preferable way is that the ruler
handles the collection of such Zakat as Almighty Allah or-
dained His Messenger (PBUH) to collect the Zakat from those
who have to pay it without making a distinction between the in-
visible and the visible funds. The Prophet (PBUH) as well as
Abu Baker and Omar (RA) did the same. Othman (RA) stopped
the collection of Zakat of the invisible funds due to special cir-
cumstances he faced during his reign.

It is a kind of favour to the owners of the funds when the rul-
er undertakes to handle collection of these Zakat as he helps
them to pay, acquit, and to purify their funds. Also it comes in
the favour of the beneficiaries because the Zakat of visible
funds in some Islamic countries in terms of quantity is nothing
compared with the accumulated invisible funds in local and the
foreign banks.

Contrary to this, when it is left to the discretion of the funds
owners to pay the Zakat they may neglect paying and delivering
it to the poor and needy beneficiaries.

-20 .
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CASES FROM JURISPRUDENCE (FIQH)
POINT OF VEIW O
Dr. Abdur Rahman Hassan Al Nafisah

354- The invisible funds alms-giving (Zakat) and who is
the most disserving to handle it.

In this question Br. Atiatullah from Riyadh asks about the
Zakat of invisible funds and the people’s negligence in paying it
and whether is it appropriate that the ruler deals with it similar
to that of the visible funds.

The funds that are subject to Zakat could be either visible or
invisible. The visible funds are livestock such as cows, goats, or
the agricultural crops such as fruits, seeds and so on. However,
the invisible funds are money and commercial offers.

The visible and invisible Zakat funds used to be paid to the
couriers who were appointed by the Prophet (PBUH) and the Ca-
liphs Abu Baker and Omar (RA). However, later on Caliph Oth-
man (RA) gave up collecting the Zakat of the invisible funds
leaving it to the discretion of the funds owners due to some cir-
cumstances he faced at his time. There is no disagreement be-

(*) These questions are received from the readers, and are answered
by the properitor and the edictor-in-chief of the Journal Dr. Ab-
durrahman H. An-Nafisah, and are published on the Journl’s web-
site {(www fighia.com.sa).
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al-Fadl and Riba al-Nasiyah. It applies to six items: gold, silver,
date, raisin, wheat and barley and to their similarities.

When comparing the above case and the monetary amounts
used by the banks, it is clear without any doubt that the meaning
of interest as discussed above applies absolutely to the in-
crement in loan as per the Shariah standards when executing the
contract. This is one of the two forms of Riba al-Jahiliyah
which is prohibited by both the Qura’an and the Sunnah.

The interest of all kinds is a form of prohibited Riba. This
confirms that the Islamic way of exploiting the capital could
only be achieved through means of speculation and participa-
tion. This being alone an appropriate way of compensating the
capital offered for production as the owner of the capital nec-
essarily has to expose to the loss nisks like the employer. In the
meantime, it shows that the free loan for the consumption is a
contract of easement and not investment.

To sum up, the Islamic economy recognizes capital monetary
benefit to the profit and does not recognize predefined interests
and does not spoil one’s right as is the case in some socialist ec-
onomic systems. Therefore, there is no surprise to see that many
traditional banks and financial institutions tend to open the Islam-
ic windows by introducing various types of Islamic financial
products based on the guidelines of the Islamic Shariah in forms
of speculation and profits sharing (Murabahah).
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This is quite unlike the case in economic norm in which the
money growth alone is considered as capital profits whether
cash or otherwise.

However, interest in banking practice refers to the price paid
for the use of cash or cash price paid for use of cash amount.
From this point it is clear that the juristic meaning of the interest
is different from that of the banking and economic tradition. It is
also clear that the meaning of interest in both cases is different
from the meaning of profit in Islamic jurisprudence.

In Shariah context, Riba refers to any contractual (conditional)
increment in a loan contract or an exchange contract of certain
items, it doesn't matter of money or any other standardized com-
modity. As per Islamic Shariah, there are two types of usury;

First: Riba of loan which is generally known as Riba al-
Nasiyah or Riba al-Jahiliyyah which has been prohibited in the
Qur’an. There are two forms of such Riba:

- Increment could be when a loan contract is made or at con-
tractual (conditional) increment in a loan contract or an ex-
change contract of certain items and taking this increment along
with the loan when due.

- Increment in the debt when rescheduling a previous debt
and inability of the debtor to settie it.

Second: Riba al-Buyu (usury in trade) which is termed
by jurists as Riba al-Fadal for it quietly similar to that of Riba
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Contemporary Suspicion and Justifications
about Interests and Riba

Dr. Khalid bin Abdul Rakman Al-Mishal ",
1- Relation between Interests and Riba:

The literal meaning of interest or Riba as it is used in the Arabic
language means to excess or increase. In the Islamic terminology
interest means effortless profit or that profit which comes free
from compensation or that extra earning obtained that is free of
exchange.

Itis an established principle of Islam that money alone does
not beget money nor can grow itself. The juristic (Fighi) defini-
tion of interest is confined to the growth of commercial deals
and commodity ready for acquisition — the fixed capital — excluding
the cash money which can only grow if enters in the process of
sale and purchase and be transferred to commercial deals — com-
modity — then retumed again in cash. In this case, the growth
achieved would be considered a legitimate profit, because the
capital meets with the labor in this cycle changing from one
condition to another and provides a risk element of being ex-
posed to the possibility of profit and loss.

{(*) Associate Professor of Economy, Department of Economics, Col-
lege of Economics and Business Studies, Imam Muhammad bin
Saud Islamic University
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Also the newbom-immolation (Aqiqa) follows the normal
immolation in its age and in mentioning the name of Allah (SWT)
when slaying it, eating, giving some of it for the needy people,
giving some of it as a gift, and saving some of it, and never sell
any part neither the meat nor the leather, and only to eat and to
give some for the needy people from its meat.

As for shaving the newborn’s head when slaying the new-
bormn’s-immolation, the jurists deemed it desirable and it was
proven by the Prophet (PBUH). And to c¢ut some of the new-
borns hair while leaving some is called “Al-Quz'ah or tufts of
baby hair. This means to shave some of the baby’s hairs and
leaving others. It is clearly forbidden according to the teachings
of the Prophet (PBUH) as reported by Ibn Omar (RA) that
Prophet (PBUH) forbade from (Al-Quz’ah), in another words
“shave it all or leave it all”.

Finally, it is newborn's right either a boy or a girl to choose
a good name for him/her because he will be called by it at the
Day of Judgment. And the Prophet (PBUH) used to like the
good omen and the good names. Hence, we should follow him
(PBUH).
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newbom s right in his seventh day to pours blood for him as ev-
ident from the Sunnah of the Prophet (PBUH) both in his say-
ings and the practice. This ceremony could be called Naseeka or
Aqiqa It nullifies the pre-Islamic actions being exercised by the
people of Al-Jahiliyah (ignorant nations) as they used to stain
the newborns head with blood. Atypically, there are scholars
who are of view that this ritual is particular for the boys and not
for the girls. However, there are scholars who did not dif-
ferentiate between them as they consider that both have the
equal rights in Agiqa.

And the majority of the jurisprudents opine that for Agiga to
be valid is to perform it before reaching the puberty age. If a
child reached the puberty age, there would be no Aqiqa for him.

There is unanimous agreement among the majority of the ju-
risprudents that it is not permitied to slaughter the animals in rit-
ual of Agiqa except those 8 pairs only that are permitted to be
slaughtered in the ritual of sacrifice during Hajj season or Eid
Al-Adha.

Malik said: It is considered as sacrifice or Aqiga The an-
imals to be offered in Aqiqa should not be one-eyed, skinny,
broken, sick, or injured exactly as is the case with the immola-
tion ritual; they are both the same. It is more preferable to slay
the newborn’s-immolation than paying its price even if the paid
amount is higher.
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bear in mind that the jurists have differed with regard to es-
tabhishing the preemptive nghts as follows:

1. As per the majority of the scholars, the preemptive right is
only established in favour of a non-participant shareholder.

2. There are ranks to be followed with regard to the pre-
emptive nghts: The first one is established in favour of the non-
participant shareholder, and then comes participant shareholder
then the attached neighbor.

According to Hanafi School of Thought, preemptive right is
established without dispute in order to seek the neighborhood.
With regard to the preemptive rights in the land and some
amenities, both parties have the similar preemptive rights.

With regards to question that if the preemptive right is es-
tablished, then who will be given preference among owners of
the other apartments? The answer is that the closest neighbor
will be preferred over others.

Rulings about Aqiga (new-born immolation)

Dr. Mohammad Bin Abdul-Aziz Al-Sudais .

The Agiqa or new bom-immolation is the Sunnah of the
Prophet (PBUH) and his companions (RA) also did it. It is the

(*) Member of the Faculty of Sharah, Qasim University.
<9 .
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The para (5) of article (4) of the real-estate law stipulates
that the proportion should be determined according to the value
of the each apartment after being duly evaluated by the experts.
For example, if the value of one of the apartments is estimated
to be 400 thousands whereas the value of the remaining 3 apart-
ments is 200 thousands each, then land or the desired dividable
items be divided into 5 shares; two shares to go to the first owner
and the remaining owners will receive 1 share each regardless
of the area of the apartments.

Right of Preemption (Shufa):
Shufah also known as “preemption rights to purchaseis a
privilege extended to the select shareholder to adjacent, not land

on the opposite side. It is allowed according to the Sunnah and
the consensus of the scholars to exercise such rights.

In case of the ownership apartments, if one of the owners
sells his apartment will any of the owners of the apartments in
the same building have the preemption rights? Having said that
if the owner of the upper floor wants to sell his apartment, will
the preemption rights be established in favour of the owner who
owns an apartment on the lower floor or vice versa? Or who
will be given preference; the one who lives on upper floor or the
next door neighbor living on the same floor?

Before answering to these crucial questions, it is better to

221 -



* Contemporary Junsprudence Research Journal - Issue No. 80 - Twenty Year *

certainly cause persistent damage. With regard to using in a way
that neither the wall nor the owner is being affected from such
action, then it is allowed as per opinions of majority of the
scholars. However, the neighbor should not be compelled to do
so pursuant to the tradition of the Prophet (PBUH): The wealth
of a Muslim is not permissible (halal) but with one’s own free
will There are other hadiths to provide the similar meaning.

Second Aspect: The ways of making use of neighbor’s wall
in terms of installing pipelines for water, electricity etc. on the
wall. In the case such action is likely to cause damage to the
wall, it will not be allowed without obtaining prior approval
from the owner. If no damage is likely to occur because of such
amendment and owner does not allow, it will also not be per-
mitted; for it is not allowed to interfere with one’s wealth or
property but with one’s own free will as discussed in the issue
of installing or hanging wood pillars on the wall.

Guarantee of Wall:

The guarantee of the wall in case of collapse and damage, it is
responsibility of the owner as long as no encroachment is caused
by the neighbor or any other party. There are cases in which the
areas of units (apartments) are same, but their locations and spec-
ifications differ from one another. In this case, what would be the
proportion of the legitimate rights between the owners of the units
such as terrace and the land if the building is destructed?
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The case of duplex has 3 aspects to be taken into account:

First Aspect: In terms of permissibility to utilize it (with in-
crease Or decrease).

Second Aspect: Permissibility to utilize it in terms of (hanging
or support o it or extending the water and electricity utilities on it).

Third Aspect: Guarantee of its collapse and damage.

If it was built and determined for one another, the owner may
make amendments in it either by increasing or decreasing and it
is permitted to make use of it in a way that the neighbor is not
affected. However, the utilizing of the ventilation of the neigh-
bor is subject to his approval.

With regards to the neighbor, fundamentally he does not
have the right to interfere with the neighbor’s wall; nor he has
the right to utilize it without seeking his approval. The same is
applied to the land owned by the neighbor.

However, if necessity arises for one to make use of one’s
neighbor’s wall, then what will be the ruling in this regards?

Before answering this question, the necessity to use the wall
of the neighbor should be defined from the following aspects:

First Aspect: One needs to hang or support a wood pillar to
the wall and so on. In this case, if such an action causes damage
to the wall, it is absolutely not permitted; for the damage will
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the lives of the people today is that when they fail to built their
own homes they seek to own the housing units or apartments by
paying cash or on credit. In this paper, our objective is to look
into these ownership deeds in terms of their security and ab-
sence of jeopardy (ghirar) and then to discuss the sharing by
owners some facilities of the units as well as the issues related
to the guarantee of rights of all the parties. This paper will focus
on the units that are built then sold to the owners. While looking
at the ownership homes, we find that they will not be free from
the following cases:

First Case: The two neighboring units (2 villas) or attached
with one another and each of them be independent in terms of
the land, the sky, the walls, the entrances and the amenities.

Second Case: The two units with shared wall but each will
be independent in terms of the land, the sky, the walls, the en-
trances and the amenities. Today this kind of home is common-
ly known as duplex.

Third Case: A band of various units (apartments) on different
floors with entrance/s and one land and sky for all the building.

Here we would like to discuss case 2 of duplexes with re-
gards to the guarantee of walls shared between the two neigh-
bors, the permissibility to disposition and the extent of its usage
by them.
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- Manufacturing after evaluating the value with its cost price
and known profit,

j) It is also allowed to protect the capital with specification
of gain and partnership combination. There is no harm to com-
bine more than one contract together unless this does lead to a
prohibited act.

- Combination between the profits sharing and partnership.
- Combination between leasing ([jarah) and parmership.
- Diversification of assets in order to protect the capital.

- Combination between two profits shanng agreements
against one another with two different currencies to protect the
capital from the fluctuation of the exchange rate. .

- Combination of two loans against one another (the re-
ciprocal loans) with two different currencies in order to protect
the capital from the fluctuation of the exchange rate.

Rulings and Regulations about Ownership
of Appartments

Dr. Saleh bin Ali Al-Shamrani "),

Among the issues that have turned to be a phenomenon in

(*) Umm QI-Qura University, Institute of Scientific Research and
Preservation of Islamic Heritage

-17-



* Contemporary Junisprudence Research Journal - Issue No. 80 - Twenty Year *

speculation in the profits sharing deed.

- Taking mortgages and guarantees, the credit study, the
cooperative insurance on the debts.

- Profits sharing with discount or motivation.
- To combine between profits sharing and partnership.
- Sell of profits with goods that could be liquidated.

- Leasing with a promise of transferring the ownership with
nominal value and a regular income.

- Manufacturing or buy from a third party then leasing.

- Establishing a limited liability company that should own
the assets and owned by the investors.

- To hold the tenant liable in the guarantee deed towards the
basic and emergency maintenance unless his non-negligence or
infraction is proved.

- The cooperative insurance on the leased assets against
damage and emergency maintenance.

- The leasing with a mutual commitment of ownership trans-
fer either by a suspended sale or a promise sale with difference
of delivery location.

- Partnership with leasing then gradual or suspended transfer
of ownership.

- A suspended sale contract (Aqd al-Silm) paid in advanced
where the items are known by its value not by its quantity.

-16 -
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- Cooperative (Takaful) insurance on investment and financing
against capital and credit risks or exchange or investment or
financing return risks.

- A third party commitment to guarantee voluntarily without
a withdrawal intention.

- A third party commitment to voluntarily guarantee the
manager's infraction or negligence with a right to make claim
against him.

- A third party commitment to recompense the guarantee of
the manager’s infraction or negligence having right to claim
against him.

- To set out provisions to protect the capital or with the rev-
enue while deducting from the investors’ rights.

- To set out provisions to protect the capital or with the retum
and deduction from the gross profits including the manager’s rights,

- A voluntarily guarantee by the employee after the execu-
tion of the contract.

- A commitment from the manager to offer the interest-free
loan to the funds owners in case of failure or deficit.

1) It is permitted to protect the capital by ways of credit con-
tract. This may include:

- Profits Sharing Deed (Aqd al-Murabahah) through author-
ization in the investment or authorization of promise to buy or
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4- Initially make him liable; however, later on evidences
proved that no negligence or infraction was from his side. This
condition is valid and acceptable.

¢) There are two types of risks: legitimated risk, which is re-
sulted by holding the responsibility of the asset’s ownership of
the subject investment. And forbidden risk, which is resulted by
the contract ignorance and termed as gambling.

f) It is not permitted to protect the capitals by methods that
were intended to hold the investment manager as liable such as:

- To stipulate that the manager is obliged to secure or guar-
antee the capital.

- Speculation while lending money to the manager.

- To oblige the investment manager to purchase the assets
with its nominal value, and reciprocal promises to take pre-
cautions against the market value fluctuation, as well as third
party unlimited/absolute guarantee in favour of the investment
manager - - unlimited against infraction and negligence- keep-
ing the right to reclaim the manager.

) One of the forbidden ways to protect the capital is to have
a third party to commit to guarantee with fee. This is a com-
mercial insurance policy which was prohibited in accordance
with the resolutions issued by a number of the Figh Academies.

h) It is allowed to protect the capital in a mutual and coop-
erative manner. This includes:

-14-
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whether it occurred because of the failure in taking into account
the causes or there could not be any loss.

b} Fundamentally, it is allowed as per the laws of Shariah to
protect the capital provided that these three conditions are ful-
filied: (1) it should not aim to hold the investment manager as li-
able (2) it should not come under the term of a prohibited con-
tract (3) it must be equal between the partners.

c¢) The investment management could be either in way of
speculation, or sharing, or by proxy. As per Shariah law, no ob-
ligation of liability should be imposed on the investment man-
ager except in case of his proved negligence or infraction.

d) Setting liability on the manager of investment is not free
from any of the following four cases:

1- The liability under specific condition. Such kind of li-
ability is not permitted as per Shariah law.

2- He should not be held liable but only with proven evidences
of his negligence and infraction. This is the correct opinion.

3- He should be held liable based on the presumption uniess
he produces convincing evidence to renounce the accusation be-
ing made on him. Such liability is considered valid. The pre-
sumptions of negligence include: realizing losses in the similar
businesses that generally realize profits, or realizing unexpected
losses without justifiable reasons.
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tehad (stoving) to follow one of the particular Madhabs (schools
of thought); for if they don’t do so, they are likely to depart from
the correct method particularly while searching the permissibility
in different Madhabs (schools of thought) of Ulema.

7.1t is obligatory upon a Mulfti to know the contradictory and
parable cases. In case of issuance of contradictory fatwa from
two or more Muftis, the questioner should opt the best one then
the more logical. In case of two different opinions of one Muft
in the same case, the questioner should stick to the more cau-
tious opinion till the time a consensus is reached on one of
them. In this case, he will not have an option. If the action of the
Mufii is found to be contrary to that of the Immam he follows
whose Madhab (school of thought), the questioner will comply
with the fatwa of the Mufti of his time.

Protection of Capitals in Islamic Jurisprudence
Dr. Yousuf Al-Shubaily .

a) Protection of capital means to exert efforts to protect it
from loss. Hence, its meaning is different from that of guarantee
in terms of result because the security of the capital may be re-
alized or may not be. Whereas the guarantee means to stick to
the result in terms of bearing any loss in the capital no matter

(*) Assistant Professor, The Higher Institute of Judiciary, Riyadh.
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must be able to differentiate between the special evidence and
common evidence and have thorough knowledge of general and
special wordings as well as the connected and separated ap-
propriations. He should issue his fatwa based on the special ev-
idence when there is a contradiction between the special and
general meaning. In case the evidence supports the special
meaning, he should issue his fatwa based on this special ev-
idence, and similarly in case of having two evidences, general
and restricted, he should rely on the restricted evidence as a
matter of preference.

5. It is must for a Mufti to be competitive enough in per-
forming ijtehad‘? (striving) with regards to the cases he is going
to issue the fatwa about. He is also required to have authority on
the auditory and rational evidences and difference of their rank-
ings in terms of strength and weakness. Furthermore, he should
be well versed with the situation and be just so that he can be
trusted in his ruling being his objective to guide the people to
the righteous path. There are different types of mujtehids (striv-
ers): (1) an independent and unbounded mujtehid (2) a mujtehid
who sticks to a particular Madhab (school of thought} and (3) a
mujtehid who focuses on some particular branches of figh.

6.1t is must for Muftis who did not reach the degree of ij-

(1) Striving; scholarly endeavor; competence to infer expert Jegal rulings
from foundational proofs within or without a particular School.
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objective of the Shariah as clearly evident from the following
Quranic verse [Hold to forgiveness; command what is right;
But turn away from the ignoram]( D,

4. It is mandatory for f Mufti to be well versed with the
semantics of the Qur‘an and the Sunnah, in terms of their true
and figurative usage by interpreting them according to the ex-
planations and understandings adopted by the Prophet (PBUH),
His companions (may Allah be pleased with them) and their
successors. In doing so, he must take into consideration the con-
text and requisites of the situations and look into the milieu of
the sentence. Furthermore, he must be aware of the two types of
statement (1) explicit (2) non-explicit. Likewise, he is urged to
have sound knowledge of semantics of understanding in terms
of agreement and disagreement and so on. He should also know
the conditions set out by the majority of the scholars with
regards to reckoning with this understanding, and the logics
of semantics. He should also not issue the fatwa concisely without
mentioning a sound evidence to support his opinion on the issue.
In other words, his fatwa should be well explained. A Mufti must
also have sound knowledge of the imperative and negative
forms and their respective reasoning adopted by majority of the
Muslim Ummah. In addition, he is required to be familiar with
the contexts encompassing these forms. Furthermore, a Mufti

(1) Qur‘an 7:199.
-10-
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conditions for its implementation and defects of reasoning
(iliah)!.

3. A Mufti must adhere to the credibility of the texts in ferms
of their derivations, meanings, illah and objectives based on the
understanding of the predecessor pious scholars. He is also
obliged to take into account, while reasoning out transmitted in-
terest, that it should conform to the dispositions of the Shariah
and its objectives and ensure that it should not nutlify any of the
foundations of Shariah as it has nothing to do with the matters
of worships. After that, he should ensure that the outcome of this
interest should lead to eradication and softening of the difficulty
and should not conflict with an equal or superior interest. Fur-
thermore, implementation of such interest should not cause a
more likely or similar corruption; rather it should serve to im-
prove the condition of the person who seeks the legal opinion.
Similarly, while inferring to approbation, he should fook at the
consequences of the fatwa he would issue from all its aspects
and he should take into consideration the barring of the means
leading to prohibited and unlawful; for the means is considered
as the objective. A Mufli is also urged to bear in mind the tradi-
tion and custom of the person who is seeking the fatwa
provided that it should not come into conflict with the text or

(1) Defect or defects hidden within the chain or text of an ostensively
sound hadith.

-9-



Science of Usool Al-Fiq and Its Effect on Validity of
Fatwa (legal opinion)

Dr. Abdur Rahman Al-Sudais .

1. Usool Al-Figh is a science that has an exact methodology
for deriving and dictating Islamic Law. It has relevance to
fatwa and a qualified and competitive Mufti'" is the one who is
skilled in this particular science and implies it when studying
and understanding the cases and relate them to the currents.

2. A Mufti must be fully aware of the evidences of agreed
upon rulings in terms of their objectives and degrees. He
should not bring something before which deservers to come
later and vice versa and should not make a conclusion based
upon atypical evidence or an abrogated or a special or a general
stipulation unless he knows how to relate it to the event. In this
regard, his knowledge should be based on the understanding
and reasoning of the pious predecessor scholars (salaf). Sim-
ilarly, it is must for a Mufti to be aware of the authority of the
consensus (ijma) and its positioning. He should also ensure
validity of narrations related to consensus (ijma) and should be
able to perform analogy (qiyas) taking into account all its pillars,

(*) Professof of Figh, Umm Al-Qura University and Imam of Al-Haram
Mosque in Makkah.

(1) One who issues legal opinions and responses.

B2



lievers.]"". and [But if you do (it} not, then be apprised of
war from Allah and His Messenger|?.

When we carefully ponder over the current financial cri-
ses and credit crunch taking place in the modern world that
caused joss of wealth and destruction of rights, we find that
it is an outcome of practicing usury in its comupted forms
and transgression of the its masters. There is no doubt that
the mortgage owners and the financial institutions and the
banks realized earlier that their systems would collapse at
any moment. They were aware of the risks of usury and its
evil effect; however, their voracity blinded them from this
very fact and they exploited the weaker section of the so-
ciety putting on them the burden of mortgages with unjust
conditions. As a result, they could not fulfill these condi-
tions, and, in turn, those institutions too were unable to ful-
fill their responsibilities towards their debts. Naturally, they
were destined to min in moments.

As a result of the current credit crunch and subprime
crises, the world is highly affected and the nations are
losing their wealth on accounts of other’s corruption and
misconducts. In view of the above, the world has no
choice but to formulate rules and regulations to avoid col-
lapse of all the financial institutions. This could only be
achieved by reverting to the Law of Allah and libration
from the usury and the oppressors of the wealth. We
should turn to Allah to seek help.

(1) Qur'an 2:278.
(2) Qur*an 2:279.
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salves to steer and manage their daily lives. These prin-
ciples and norms have been mentioned in the Quran and
the Sunnah of His Prophet (PBUH) as a whole as well as
in details whereby they are asked either to believe in them
or deny them. When they believe in them verbally and
practically, they realize all types of peace and security. On
contrary, when they opt to go against these established
principles; their life collapses from each and every aspect.

The corruption of the conditions takes various forms.
One could be afflicted with diseases or loss of the wealth
or involvement of one’s son in corruption. For example,
when we look at the wealth and capitals and their losses
from time to time, we find that Allah (SWT) formulated
rules and laws to protect them from damage and loss. The
very first rule in this direction is the purification or pro-
tection of the wealth from the adverse effects of usury
(riba). We have dealt comprehensively in earlier issues of
the Journal the evils and risks associated with the usury.
Allah blots out the usury and dislikes the people who prac-
tice it as He says: |Allah will deprive usury of all bless-
ing|'". i.e. Allah does not bless usury, and He causes char-
itable deeds to prosper. The act of usury itself lights the
fuse of the ultimate destruction of the system that builds,
supports and perpetrates it. Usury is as heinous sin as that
itis considered similar to waging war against Allah (SWT)
and His beloved Prophet (PBUH) as the verse read: (O you
who believe! Be careful of (your duty to) Allah and re-
linquish what remains (due) from usury, if you are be-

(1) Qur'an 2:276.
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A letter from a Reader

All Praise be to Allah, Lord of the Worlds. Peace and
blessings of Allah (SWT) be upon our Prophet Muhammad,
and on his family and companions and their followers till
the Day of Resurrection.

A Muslim believes that his Lord is the one who created
the universe with perfection and built it based on pro-
digious rules and norms. He also believes that nothing
takes place in this universe but in accordance with these
established rules and norms. With regards to the issue of
general creation, Allah (SWT) says: [I¢ is He who created
all things, and ordered them in due proportions|'". i.e. He
created all things with measure. Concerning elements of
this creation, the Almighty Allah speaks about the earth in
this verse: [And bestowed blessings on the earth, and
measure therein all things to give them nourishment in
due proportion}®. The logic behind the movement of sun and
moon and rotation of the night and the day is stated as such:
[t is not permitted to the Sun to catch up the Moon, nor
can the Night outstrip the Day: Each (just) swims along in
(its own) orbit (according to Law).}*. Another verse
speaks of rainfall: [But We only send down thereof in due
and ascertainable measures]”,

As Allah (SWT) formulated these princi ples and norms,
He too instituted the indigenous rules and laws for his

(1) Qur‘an 25:2.

(2) Qur'an 41:10.
{3) Qur'an 36:40
(4) Quran 15:21.
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In the Name of Allah , Most Gracious , Most Merciful
PRINCIPLES AND REGULATIONS FOR PUBLICATION

Contemporary Jurisprudence Research Journal staff would like to
notify researchers that principles of publication in the journal necessitate
the following :

1- Research submitted for publication, should be based on Islamic

(Figh) jurisprudence .

2- Research should concentrate on issues , questions and contemporary
problems and the way of finding both scientific and practical solu-
tions for them according to Islamic (Figh) jurisprudence , and its
concepts which are confirmed by the people of Sunnah .

3- Research should be objective and comprehensive. It should follow a
scientific method in terms of depending on original references,
documentation and explanation of (Ahadeeth) showing their degree
of authenticity .

4- Any research submitted for publication , should not have been
published in either a book, a journal or any other means of publication.

5- References should be mentioned in a margin at the lower parts of the page
along with a short biography for the figures mentioned in the research .

6- Scientific references and their authors’ names should be alpha-
betically indicated at the end of any research . Place and date of
printing along with the publishing house should also be mentioned.

7- A statement indicating that the research has not been published
before, should be attached to the research .

8- Research should be concluded by a brief summary manifesting results
and opinions included therein .

9- A satisfied abstract should be attached to the research to be translated
into English .

10- Pages of research should not be less than twenty pages of the journal.

11- Researcher's name should be fully written along with his scientific
post, if any .

12- Researches are arbitrated by (Fuqaha) jurists and specialized scholars
(*Ulama) according to a form which indicates principles and pro-
cedures of arbitration . Among these principles is that arbitrators
should not know the authors' names and vice versa whether the
arbitrators agree that their researches to be published or they show
some observations or even recommend not to be published .

13- Researches which are not published , will not be returned .

* All essays herein published express the viewpoints of their authors.
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