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*+ Contemporary Jurisprudence Research Joumal - Issue No. 79 - Twenty Year *

on the situations and requirements. As far as the preference is
concerned and what is required in light of this Quc'an Verse
(Children of Adam! wear your beautiful apparel at every
time and place of prayer) (Qur’an: 7:32), one is required to
observe the complete genitals covering as evident from
Qur’an and the Sunnah.

With regard to the female, all parts of her body is con-
sidered genitals and must be covered except face and palms
which are allowed to keep open according to some scholars.
However, while praying she must cover all parts of her body
except for her face.

In all cases, it is obligatory that the genitals cover of both
man and woman alike must be impudent, condensed and un-
transparent.

353. Ruling about National Songs which Include
Swearing by Other Than Allah:
Sister Latifa from Algeria asks about swearing by the
blood of the martyrs in the national songs etc.

Answer- It is prohibited to swear by other than Allah either
in national songs or at any other occasion; for such seanng
magnifies other than Allah (SWT) who alone deserves to be
glorified and magnified.
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1. To obey Allah solely to seek His mercy and forgiveness
and avoid Riya i.e., keeping action free from other-than-God
having a role in it.

2. To give up the forbidden lusts that can causes a person
to forgive surveillance of Allah (SWT) and His fear and de-
votion of worship to Him.

3. To avoid Riba, greediness, eating people’s rights and
fraudulent practice in dealings with people.

4. To detach from the worldly objects and give up the
one’s desires and lusts. One may seek only good aspects of
the worldly life to an extent of necessity.

5. To be upright in performing the worships; for the re-
lation of heart with Altah (SWT) causes it to be long-lasting
and achieve the desired merit of lkhlas.

As we mentioned above, a Muslim must always observe
Ikhalas in his worship both in private and in public alike.

352- Covering the genitals and ruling about the

dresses that keep them uncovered.

It is absolutely obligatory to cover the genitals. The limit of
male genitals is from navel to knee and this limitation is not
necessarily required to be observed all the time; rather depends

-23 -
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and they will not be accountable for not participating. This is
because pleasing one's parents is considered so important in
Islam that the son is forbidden to volunteer for jihad without
his parent's permission, in spite of the fact that fighting in the
cause of Allah has such great merit in Istam that the merit of a
person who spends his nights in prayer and days in fasting
fails short of it.

However, when the enemy enters the land of the Muslims,
Jihad becomes individually obligatory (Fard “Ayn), even
without permission of the parents unless they are sick and
need his supports. In this case, one is not allowed to go for Ji-
had; rather stay at home to look after them.

351- Meaning of Ikhlas (sincerity) and how it could
be achieved?

Brother Bashiri Lakhdhari from Algeria enquires about
Ikhlas (sincerely) and how it could be achieved?

Allah (SWT) has given a lofty status to lkhlas i.e., all the
worships must be devoted to Him alone. The Ikhlas means to
carry out an action or deed, solely for the pleasure of Allah
(SWT) and not to please the creation. Ikhalas is an eternal
matter which only Allah (SWT) knows and it could be
achieved under the following conditions:

_22.
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and that of the sacred Caliphs and the consensus of the pre-
decessor Muslim scholats in all the affairs of life.

Whosoever abided by these foundations, his creed would
be considered correct and whosoever violated them his creed
would be considered as corrupted. This corruption includes
the people of all the deviated ideologies and those who alleg-
edly misinterpret the Qur’an and deny some or all the tradi-
tions of the Prophet (PBUH) and that of his sacred Caliphs. It
also includes those who relate the universal phenomena to
science and deny the wisdom of Allah in creating and man-
aging His creatures. As a conclusion, if a person refutes any
of the above mentioned foundations of Islam or mock at
them, his creed would be considered as corrupted.

350- Ruling about Permission of Parents for Going
to Jihad (Holy War):

Sister Laihyu Hisham from Algeria asked whether it is
conditional to seek the consent of parents for going on Jihad.

Answer: One of conditions of going for Jihad is to seek
the permission of the parents if one volunteers himself for
Jihad; for, in this case Jihad is Fardh Kifayah and if group of
Muslims performs this responsibility, it will suffice for others

=21 -
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CASES FROM JURISPRUDENCE (FIQH)
POINT OF VEIW
Dr. Abdur Rahman Hassan Al Nafisah

349- Foundations of Creed.

This question received from Br. Bashiri Lakhdhar from
Algenia in which he enquires about fundamentals of creed and
how it could be correct?

Answer: The foundations of creed are Book of Allah
(SWT) and the traditions of His Prophet Muhammad (PBUH).
These foundations comprehend the established principles of the
Shariah in terms of having faith in oneness of Allah (SWT), in
His names, in His attributes and to believe in His angels, His
books, His apostles, in the Last Day of Judgment, in fortune
whether good or bad. It is also an extension of all the religious
obligations that a Muslim is obliged to abide by in terms of re-
lating the matters of unseen (al-Ghaib) to Allah and to submit
to His judgment and to have a firm belief that all the creations,
seen Or unseen, are subject to His will and management; and to
consult His Book and traditions of Prophet Muhammad (PBUH)

(*) These questions are forwarded by readers, and are answered by the
proprietor and the chief editor of the Journal Dr. Abdurrahman

H. an-Nafisah, and are published on the Journal website
{(www.fighia.com.sa).
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while playing the game or when changing the clothes; rather it is
obligatory to cover the private parts in all cases. However, Islam
does not allow exercising the sport 1o an extent that may cause
one to forget his religious and national duties.

3. The sport should be exercised without causing disturbance
to others and it is advisable not to play in public places or at a
time when the people are required to take rest. It is not an accept-
able behaviour according to Islam to side with a particular team
odiously, because Islam stresses the unity and abhors the conflict
and controversy. Likewise, it also abominates the behaviours that
disparages the dignity of people, whether in encouraging or in
the game itself. As a matter of efiquette, each sex must engage in
a game appropriate for him or her. A man must not play a wom-
an’s sport and vice versa. Fundamentally, the people are obliged
to observe the prayer and should not give it up for the sack of
sport. In case of the intemmational matches, the lighter opinions
should be taken into consideration conceming the timing of the
prayer so that the people could perform it, then go out to encour-
age their particular team, such as prayer time of Jumua prayer
might be made earlier than the Dhubr prayer according to the
Hambali Madhab {doctrine).

4. It is permeable to exercise karate provided that all nec-

essary preventive measures are taken in order to protect par-
ties from being injured.
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Sport from an Islamic Perception
Dr. Saud bin Abdullah Al-Rowgi 1",

1. Islam urges to exercise beneficial physical sport and con-
siders it as one of the virtuous acts. It was Muslims who iniro-
duced some games such as: aggression {al-adu), horse racing,
archery, and playing with weapons, wrestling, weighdifting,
jumping from height, ball, and swimming etc. The ruling about
the professional games depends on the extent of their needs and
the benefits that can be achieved for the welfare of the society.

2. Itis not permissible to exercise the sport that is likely to as-
sociate with dangers and risks such as boxing and others. Like-
wise, the games in which the bodies of the women are exposed
to the strange men are not allowed, as in the case of swimming,
gymnastics and so on. The swimming pools and golf courts
should be separate for women wherein entry of a man must be
restricted. There is nothing wrong to exercise the sport of enemy
(al-adu) for a woman with her mahrams observing decency and
modesty. The games that expose the animals or birds to abuse
and torture are prohibited. Similarly, the games that involve gam-
bling are not allowed, for it is close or similar to intoxicants be-
ing an abomination — the handwork of Satan as mentioned in the
Holy Qur’an. It is also not permitted to expose the private parts

(1) Head of Qirat (recitations) Depastment, Taif University, Taif, Sau-
di Arabia.
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a defect that can affect the health of the person or an unusual
distort in human body.

2. The treatment or medication is not against the spirit of
Tawakkul (trust in the Allah) as one may eat or drink in order
to resist one’s thirst and hunger. It is permissible to carry out
the necessary cosmetic surgery in order to remove the un-
usual defect of the nose; rather some times it becomes de-
sirable to do so. This is became, in this case, the patient does
not want an excess beatification; rather he intends to remove
the complexity caused by such defect.

3. In order for the necessary plastic surgery of nose to be
permissible, the following conditions must be fulfilled: (1) the
surgery should be lawful and the patient must be in need of
such surgery (2) the physician or his assistant must be qual-
ified enough to carry out the surgery (3) the surgery must be
more likely to be successful and may not associate with a
larger damage and so on.

4. A plastic surgery of nose for the purpose of adding
more beauty is not allowed, pariicularly when it may resuit in
more physical damage and the patient is likely to be exposed
to a number of serious risks such as x-ray of the nose, effect
of the anesthesia and so on. Likewise, there is no guarantee
that such surgery would be certainly successful.

-17 -
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during the working hours, expense of transportation from and
to the extraction mill and wage of the extraction etc. Like-
wise, it is preferable that all the terms and conditions are
made in written and authenticated as per the law in practice.

4. The Zakah on olive can be paid in form of grain con-
sidering it being fully reaped; or in the form of oil being the
main purpose of the olive. If the owner sold the fruit of olive
on tree after being useable and before picking-up, its Zakah
will be considered as Zakah of monetary items in terms of
Nisab and due amount. There is no Zakah due on the share of
the employee’s wage in this transaction, because he is neither
the owner of the cultivation nor of the tree.

Plastic Surgery of Nose (Rhinoplasty)
Dr. Nora bent Abdulla al Mutlaq .

1. The cosmetic surgery of nose (Rhinoplasty) is per-
formed in order to improve the external outlook of the nose or
to remove the internal flaws of the nose caused by an accident
or the like. The necessary cosmetic surgery of nose applies to
a compelling condition that is a must need. Medically, there is
nothing wrong to perform a plastic surgery in order to remove

(1) Assistant profession, university of Aman Mohammed bin Saud.
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to their inabilities to cultivate and harvest themselves in most
of the time, the owners are forced to enter into agreement
with another party to carry out the job on behalf of them.

2. This issue is closely similar to that of a legitimate con-
tract, which is 1/3 or 1/4 percent fairer than a fixed amount. In
this case, the fruits are not enough to cover the agreed upon
share of the employee. Thus, there exists a far similarity to con-
tracts of watering (sharing of fruits of trees by watering them),
cultivating (corps sharing), royalties and the sale of fruits with
their fixed assets. With regard to the issue of extracting the
olive on a wage basis, it is 1/10 percentage validated by the
Shariah in accordance with common practice. Likewise, the
possibility of delivery on wage is achieved when harvesting is
complete or a pre agreement is made, because the benefit or
profit is unavailable in the contract thus called the wage.

3. As is known, the customs of people and their needs for
such transactions are generally large and influential in de-
claring their permissibility. Likewise, ignorance in such trans-
actions is nonexistent or easily forgiven (Yasirah Mugh-
tafirah), thus tolerance has been reciprocated in revenues and
right customs among Muslims. It is urged that both parties
clarify their conditions that may protect their interests in a
manner that and should not contract with the provisions of the
contract and avoid arising of a likely dispute such as eating

-15-
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This is in terms of organization, however, in terms of ap-
plication, it is the responsibility of the State to levy Zakah on
the seen wealth only and urge the people to pay the Zakah of
their hidden wealth without any force.

The organization of Zakah collection in the Kingdom
passed through different stages and finally reached to a term
that collection of all kinds of Zakah from the companies and
establishments as well as the individuals who are subject to
Zakah will not be collected by the Government but from the
non-Saudis. Therefore, it contains all types of Zakah in-
cluding the seen wealth or unseen health alike.

Rulings about Contract of Harvesting Olive
or its Extraction Partially

Dr. Muhammad Faleh al-Mutlag ",

1. The olive cultivation has recently been widely spread,
particularly in Jordon and Palestine; for this fruit has a great
importance in the lives of people as used in forms of food,
medicines and medical products etc. It is interesting to note
that its annual crop constitutes a considerable contribution to
the economy at both individual and national levels alike. Due

(1) al-Yarmook University, College of Islamic Studies, Jordon.
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For a thing to fall under the category of wealth, it must ful-
filt the following terms and conditions:

a) Must be permissible (Mubah) according to Shariah.
b) Have a value in eyes of peopie.

¢) Enjoy the status of profitability. Contrary to Hanafi
School of Thought, majority of the jurists hold that it is pref-
erable to include the profitability in the definition of wealth
and not to confine it to the objects.

The Hidden Wealth is defined as “A thing that can be hid-
den such as gold, silver and business deals”.

The preferred opinions held by the jurists are that the Rul-
er (Imam) has the right to levy the Zakah on the Hidden
Wealth, and it must be paid when demanded provided that the
Ruler is just in collecting and spending it.

The Ruler (Imam) is obliged to fulfill all the terms and

conditions required by the interest of the Shariah with regard
to levying Zakah on the hidden wealth.

It is opinion of the researcher that in general cases the govemn-
ment should not levy Zakah on the hidden wealth, rather it be left
to discretion of the owners of the wealth. This opinion does not
prohibit the preference over levying Zakah by the Department of
Zakah on the wealth that falls under the category of any par-
ticular kind of the hidden wealth for special considerations.

13-
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Second: Alniyah (intention) is a prerequisite or condition
for validity of the Salah, not a Rukn.

Third: Sending the Salaat and Salaam upon the Prophet
(PBUH}) i.e., saying: “Allaahumma salli ‘ala Muhammad..” in
the last Tashahud is Sunnah not a Rukn.

Fourth: With regard to observing the orders of the pillars
{doing all the pillars in an orderly manner i.e., Rukoo’ before
Sujoond etc.), I could not determine whether it is a Shart or
Rukn, however, there is no difference among scholars about it
being an obligatory element (Fard) of Salah.

Levying of on Zakah on Hidden Capitals
in the Figh and the System

Dr. Nassir bin Mohammed Al-Jawfan .

Technically Zakah is defined as “A due right of a specific
group in a defined wealth after passing a particular period of
time”. Or "A determined portion taken from wealth and al-
located to those deserving it”.

The wealth is defined as “A capital that offers absolute
profits and can be acquired or earned without need”.

(1) Associate Profession, Higher Board for Judiciary, Riyadh, K.S.A.
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another. A detailed discussion is provided in this paper about pil-
lars of the Salah as follows:

First: The 13 pillars of Salah as supported by the solid ev-
idences are as follows:

1. Standing (An able person must stand while praying)

2. Takbiratul Thraam [ the opening takbeer (i.e. the first
Allaahu akbar)]

3. The recitation of Al-Faatihah

4. The Rukoo’ (the bowing position)

5. Rising up from the Rukoo’

6. Moderation in rising up from Rukoo’

7. Sajuud on the 7 bones (1. forehead & nose, 2&3. both
palms, 4&S5. both knees, 6&7. both feet — all must touch the
floor during prostration)

8. Coming up from the prostration position

9. Sitting calmly between the two prostrations

10. Being tranquil and calm during every pillar position
11. The second Tashahud

12. Sitting for the second Tashahud

13. The two Tasleems (saying ‘assalaamu ‘alaykum wa
rahmatullaah to the right and then to the left)

-11 -
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mount that it is seen in the current Masa’a. In view of the above
discussion, it is obvious that the current expansion of the Masa’a
is in the limits of the Masa’a located between Safa and Marwa
hills and it did not accommodate the entire extension of these
two mounts from the east side and there is nothing wrong to per-
form the Sa’i in the current expansion.

The Pillars of Salah
A Comparative Juristic (Fighi) Study

Dr. Ahmed bin Abdullah bin Muhammad al-Omary .

Rukn (plural: arkaan) can be translated as ‘pillar’ and is an es-
sential part of the legal reality of something. Without it, that legal
reality does not exist. Thus, the Rukn is distinguished from Shart
(plural: shuroot) which can be translated as ‘prerequisite’ or
‘condition’. Shart is a requirement for the legal reality and valid-
ity of something but 1) is external to it and/or 2) does not com-
pletely void the legal reality if not found. For example, Taharat
(purification) and Q1bla are prerequisite or external requirements
for validation of Salah whereas the Rukn is an intemnal part of an
act which does not persist; rather it transfers from one Rukn to

(1) Assistant Profession, Department of Jurisprudence (Figh), Islamic
University.
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scholars and none is reported to have demonstrated opposition
to it. This shows that the extension between Safa and Marwa
hills was considerably huge and there is nothing wrong to
move its place as long as it is within the limits of Masa’a.

There are also Hadiths to show that the width and range of
Safa was wider than it is in the current Masa’a. Imam Ahmed
bin Hambal reported in his Musnad from Abu Huraira (RA)
that Prophet (PBUH) called upon him on the day of Victory
(al-Fath) and said, “O Abu Huraira”, I said: “Yes, O Prophet
of Allah”, then the Prophet (PBUH) said: “Call upon the An-
sar and none should come except Ansar”. When the Ansar ar-
rived, the Prophet (PBUH) said putting his one hand on an-
other: “Do you see the mobs of Quraish and their followers?”
Then said: “Count them well until you meet me at Safa”.

It is also reported from Abu Huraira that the Prophet (PBUH)
has made Tawaf of Kaaba after that and returned to Safa to meet
the Ansar. When he raised on the Safa, he began to look at the
Kaaba raising his hands to offer prayer. Likewise, the Prophet
(PBUH) made Bai’at with the people on the mount of Safa.
When we take into account the event of Prophet’s (PBUH) with
meeting the Ansar on the mount of Safa who were in huge num-
ber that can not be accommodated in the currently existing rocks,
and the Bai’at with the people of Makkah who were also more in
numbers at the mount of Safa, we ascertain that Safa is a wider

_9._
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2- The second opinion is quoted by some other scholars
based on the evidence that the new expansion is within the lim-
its of Safa an Marwa hills and the shoulders of the Safa and
Marwa hills were expanded from North East side. And the
Masa’a during the time of the Prophet (PBUH) was wider than
it is today. It was passing from inside the Haram Mosque then
was knocked out of the Mosque during the rein of Abbasid
Caliph al-Mahdi to expand the Mosque to be in a squire shape
to accommodate the Kaaba be in the middle. The objective of
the current expansion is to facilitate the Pilgrims and to allevi-
ate the perplexity from them.

It is obvious from the careful study and presenting all the
relevant evidences and proofs that there exists no profound
evidence that specifies the exact range of the Masa'a.

As far as the specific range of Masa’a is concemed as
reported by some jurists and historians, it was merely so as a
matter of reality seen in their time, not an identification leg-
itimized by the Prophet (PBUH). It is also obvious that there
exists no consensus about the identification of the range of the
Masa'a and it was wider during the times of the Prophet
(PBUH), the Noble Calips (Khulfa al-Rashidoon) and the fol-
lowing period as is seen today. It had been shifted from its
place in the expansion of the Mosque in the era of Abbasid
Caliph al-Mahdi in presence of prominent and well-versed

-8-



Investigation Regarding Ruling about
the New Expansion of the Masa’a

Dr. Hamzah al-Sharif ),

The Sa’i between Safa and Marwa hilis is an obligatory rit-
uval of Hajj and Umrah as agreed upon by all the Muslims. The
Masa’a is the name of the place where this rtual of Sa'i is per-
formed between the Safa and Marwa Hills. The act of going
between Safa and Mara is called Sa’i, however, the exact place
of Sa’i is scrambling between the belly of the valley, which has
been identified by two green light signals.

Jurists’ opinions about Permissibly of the New Masa’a
Expansion:

1- Impermissibility of the new expansion as held by some
scholars who refer to the act of the Prophet (PBUH) as he
performed the Sa’i in this particular place. Indeed in matter of
worship one must follow the path of the Prophet (PBUH).
Hence, it is not correct to seek the closeness of the Allah
through worship but in a legitimately transmitted manner as
the Prophet (PBUH) is reported to have said: “Leam your rit-
uals from me”. Therefore, it is a must to perform the ritual of
Sa’i as reported by the Prophet (PBUH).

(1) Former Professor at Um al-Qura University, Makkah al-Mukarramah,
and currently delivers lectures at the Holy Mosque of Makkah,
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Muslims who defend these traditions as a form of old so-
ciety who are difficuit to deal with. Thus, such society
must be removed from the scene by replacing them with
a new substitute that should be similar to the former in
terms of look but must oppose to the original Islamic
ideologies.

Another time, this invasion takes a more dimen-
sional and intelligent form. In views of these invaders
and their ambassadors, the Muslim society in any coun-
try must be classified into two categories: (1) old and
middle-age people who should not be clashed with; for
they have enough immunity to resist the effect of such
intellectual invasion (2) the women, youth and children
who are emotional enough to be impressed by the

imported ideologies.

It is the imported films that play a vital role in pro-
moting these ideologies which call for a new life that
is free of all moral and religious values imparted by
Islamic traditions.

Imagine, what could be the condition of a Muslim
society in which there is no man of courage and wisdom
who can stand up to boldly challenge such invasion and
its ambassadors on all the fronts!




A letter from a Reader

The marketing of the intellectual invasion was tim-
idly in the past; either on account of intelligent control
or because of social considerations that were im-
posing themselves as a generic force for such control.
Only a small band could manage to escape from these
expressions and interventions that do not have any
considerable impact on the social life.

The situation did not stop to this extent. Rather the is-
sue of globalization and its relevant alluring expressions
and formulations had predominantly affected the mindsets
of those who were fascinated and thrilled by such per-
suasive ideologies. Even this invasion started to disembark
openly under the pretext of extending protection to the for-
eign agencies and academies whose custodians wanted
that to be precept for the nations that are described as re-
luctant and isolated society.

This invasion changes its forms from time to time. At
ane time it describes the Muslim Ummah as a nation that
inherited isolation, closeness, reluctance that made it un-
able to understand the concepts of the modem life. For
example, it considers the Figh (Islamic Jurisprudence) as
an old form of an ancient society and it is time that it
should adopt a new form nullifying all the fundamentals
and established principles on which this Figh was based.
Same is applicable to the language, the dress and other
outlooks of the life. At another times it considers the
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In the Name of Allah , Most Gracious , Most Merciful
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Contemporary Jurisprudence Research Journal staff would like to
nrotify researchers that principles of publication in the journal necessitate
the following :

1- Research submitted for publication, should be based on Islamic
(Figh) jurisprudence .

2- Research should concentrate on issues , questions and coniemporary
problems and the way of finding both scientific and practical solu- )¢,
tions for them according to Islamic (Figh) jurisprudence , and its
concepts which are confirmed by the people of Sunnah .

3- Research should be objective and comprehensive. It should follow a
scientific method in terms of depending on origina! references,
dacumentation and explanation of (Ahadeeth) showing their degree
of authenticity .

4- Any research subniitted for publication , should not have been
published in either a book, a journal or any other means of publication,

5- References should be mentioned in a margin ot the lower parts of the page
@ long with a short biography for the figures mentioned in the research .

6- Scientific references and their authors’ names should be alpha-
betically indicated at the end of any research . Place and date of
printing along with the publishing house should aiso be mentioned,

7- A statement indicating that the research has not been published
before, should be attached 1o the research .

8- Research should be concluded by a brief summary manifesting results
and opinions included therein .

9- A satisfied abstract should be attached to the research to be translgted
into English .

10- Pages of research should not be less than twenty pages of the journal,

11- Researcher’s name should be fully written along with his scientific
post, if any.

12- Researches are arbitrated by (Fuqaha) jurists and specialized scholars
(‘Ulama) according to a form which indicates principles and pro-
cedures of arbitration . Among these principles is that arbitrators
should not know the authors’ names and vice versa whether the
arbitrators agree that their researches o be published or they show
some observations or even recommend not to be published .

%3 13- Researches which are not published , will not be returned ,

* All essays herein published express the viewpeints of their authors,
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