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* Contemporary Jurisprudence Research Journat - Issue No. 77 - Twenty Year *

In all cases, the husbands are obliged to fear Allah in re-
spect to their wives and behave them properly. The Prophet
(PBUH) had recommerded in his last sermon to be kind to
them ((Do treat you women well and be kind to them, for
they are your partners and commitied helpers)). Among the
traits of ooppression, misconduct and niggardliness is that the
husband commits evil towards his wife by not giving her due
right in terms of meeting her reasonable expenses (nafaqah).
This act constitutes an obvious violation of wife’s rights es-
tablished by the Shariah. This Qur’anic verse points out to
this fact ((do pot withhold from the people the things that
are their due: commit not evil in the land with intent to do
mischief))V. Likewise, the following Qudsi Hadith en-
hances the right of the wife (O my siaves! I have prohibited
the oppression to my self and prohibited it among you.
Therefore do not practice oppression op each other 1))'®. In
another Hadith, our beloved Prophet (PBUH) says: ((Fear the
oppression for it is darkness of the Day of Resurrection ))®.
In another place, Prophet (PBUH) is reported to have said:
((The best among you is who is best for his family and I am
the best among you for my family ).

(1) Qur’an 11:85.

(2) Reported by Muslim.
(3) Reported by Muslim.
(4) Reported by Ibn Majah.
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sult the court to seek the Khula (separation) from her husband,
if she dislikes him because of his unacceptable behaviour, it is
husband’s religious and moral obligation to accept her separa-
tion demand. In case he does not agree to her demand, then the
court is obliged to send two arbiters (hakam); one from hus-
band's family and other one from wife's family pursuant to the
following Qur'anic guideline: ((Jf you fear a breach between
them twain, appoint (two) arbiters, ope from his family, and
the other from hers; if they wish for peace, Allah will cause
their reconciliation ))'V. If they could make a settlement, it
would be better for them to continue the marriage contract for
it caries many benefits for both the couple and their family. If
they could not reach a settlement due to inability and difficulty
to cope with each other, the separation would be betier for both
in view of this Qurénic verse: ((But if they disagree (and must
part), Allsh will provide abundance for all from His all-
reaching bouaty ))®®.

However, there is an issue related to the tradition prac-
ticed by the Indians, which is that the dowry (mahr) is paid
by the wife contrary to the reality. In this case, the husband
would be obliged to return whatever she had paid him if
misbehaviour from his side was proved.

{1) Quran 4:35.
{2) Qur'an 4:130.
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secure her right. And if she wants to consult an official
court, she can not pay the exorbitant fee of the lawyer. Thus,
she is left with no option but to wait for years. There are
Ulema who stipulate that her Khula is subject to consent of
his husband although he does not agree to this which makes
this woman to remain suspended (muallagah). Furthermore,
Br. Mohammed says that this is a tragedy faced by many
wives and he wants to know whether the consent of the hus-
band is necessary to affect the Khula and can this woman be
freed from his husband based on the resolution issued by the
Mediators Council (majlis al-wasata).

Qur answer is that the Khula denotes termination of own-
ership of marriage due to difference or dispute arose be-
tween the couple and their inability to retain the marital life
intact and hassles free. Indeed, the demand of Khula is
mostly made by the woman as she can not terminate herseif
the marriage contract but through this mean. In case she is
unable to fulfill the husband's right in terms of fruitful mar-
ital relation, she may return whatever she had received as
ransom money from him and demand separation. On con-
trary, the suffering husband, being protector and guardian of
his wife, may divorce her whenever he wants.

This is a precise summary of stipulations in relation to Khu-
la. With regards to the question about right of woman to con-
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With regard to the question raised by Br, Mohammed, it
requires to elaborate on the principles and foundations on
which the judicial system is based in order to resolve the
dispute between the two parties. If these principles were
constituted by human being and are in violation of the Islamic
Shariah, then the ruling will be equal no matter the judiciary
is undertaken or chaired by a Muslim or non-Muslim object.
On contrary, if it is purely based on original sources of Shariah,
then it would not be permissible to appoint a non-Muslim as
a chief of the judiciary. This is due to the fact that even if a
non-Muslim studied the Islamic Shariah and is capabile to issues
his verdicts according to it, he would be considered dis-
qualified to occupy such a sensitive and important position
being a non-Muslim. Allah knows the best.

343- Khula (termination of marriage by woman) and
its Stipulations.

In this question received from Br. Mohammed Moi-
nuddin, editor of Sout al-Haq magazine published from Hy-
derabad, India. He says that there is a Muslim woman who
is oppressed by his husband. He does not provide her food
nor behave her properly nor wants to divorce her. If she con-
sults those who conducted her marriage (perhaps he means her
parents or legal custodians — wali), she finds them helpless to
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to the fact that it is her independent earned money which the
husband should not spend but whatever she offers willingly.
One of the greatest rights of wife on husband is to bear her
expenses; likewise a son has the right that his father meets
his expenses. Allah knows the best.

342- Appointment of a non-Muslim as Chief Justice
in a Muslim Country.

Br. Mohammed Igbal has sent this question from Islamic
Republic of Pakistan asking about permissibility of appoint-
ment of a non-Muslim as a Chief Justice in a Muslim country.
It is to be known that the judiciary is one of the important and
sensitive institutions in the public life for it plays vital role in
resolving disputes among the people. Given this, if it is dif-
ficult for 2 man to withdraw from his lawsuit although he is
determined that it is in his favour, he may easily withdraw his
case when the court issues its verdict against his right. It is be-
cause, at this juncture, he believes that the court has dis-
covered the right and granted it to its owner, however, he may
want to debate or challenge his case accusing his rival and
raise doubts about the proofs provided by the plaintiff but
sooner he abides by and respects the verdict given by the
court being a supreme authority.
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341- Verdict about Conditions Imposed by the Wife
on the Husband.

In this question received from a sister in Algeria, she
states that she had filed a lawsuit against his husband wherein
she demanded divorce and after 9 months she withdrew her
case on the plea of settlement between them. However, in re-
ality, it was not so. He rented for us 2 house but the problem
was not related to renting a house, rather it was his as well as
his family attitudes. She is asking whether, under this situa-
tion, she should set conditions before retumning to him such
as; to continue his work until retirement,. guarantee to provide
a separate house for her and her right to retain and save her
salary and to meet the expenses of her children and so on.

The answer is that if this sister was under the period of
small separation (banunah al-sughara) and wants to reunite,
then she may impose whatever conditions she deem ap-
propriate. And if she was still under his protection (ismah)
or divorced but still in the period of Iddat and wants to im-
pose conditions which were not set earlier, then this case
will be referred to the court.

There are some important legal issues in which a hus-
band has right toward his wife such as; prohibiting her from
work if there is no harm for both, her right in her salary due
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more elaboration. If he has more Muslim colleagues in the
company (even if they are less than 40 in number as stip-
ulated this condition by some schools of thought'V, it is bet-
ter for them to organize the Jumua prayer both during work-
ing days as well as the holidays or rest days for it carries
enormous virtue. Prophet (PBUH) is reported to have said:
“it coptaips a time at which no Muslim prays and asks any
thing from Alish but He will give it to him ™. However, if
he does not have Muslim colleagues, he should offer Dhuhr
prayer.

As far as the days of rest are concemned during which he
stays in the company, there are two cases: (1) if he has
means to travel to the city and there is no obstacle, he is
obliged to offer Jumua prayer in the city (2), if not, it is not
obligatory upon him to perform the Jumua prayer being a
resident of dessert. At any rate, the Jumua prayer is one of
the best opportunities to be closed to Allah (SWT) and a
Muslim should not miss it as long as he is capable. Allah
knows the best.

(1) ‘Different schools of Figh stipulate different conditions for the va-
lidity of Jumua prayer. For example, some stipulate that the mini-
mum number of worshippers should be 40, while others give dif-
ferent figures, such as 3, 4, 7, 12, 20, 30, 50 or 70. Some stipuiate
that it should be in a city, or a town, or a village of so many thou-
sand inhabitants.

(1) Reported by Bukhari.
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340- Verdict about Offering Friday Prayer by People
who Work in Remote Area.

Br. Abdul Jaleel Saeed from Tripoli, Libya has sent this
question stating that he works in one of the petroleum com-
panies located in the dessert for 42 days. Then takes rests of
21 days and does not offer Jumua prayer in the said days.
Will it be permissible for him to remain in the premises of
the company during the rest days without performing the
Jumua prayer or what he is supposed to do?

The answer is that it is obligatory upon those who live in
the cities and town or in place where they remain constant-
ly, i.e., do not shift from there during summer and winter
(i.e., as a matter of whether transition), to perform the Jumua
prayer. In view of the above stipulation, it is obvious that
those who live in the dessert or remote area i.e., away from
the population or those who are travelers (musafir) are not
obliged to observe Jumua prayer as evident from this Hadith
((There is no Jumua prayer or Tashreeq but in the city))(”.
In addition, the Prophet (PBUH) did not ordain the tribes
living in the surroundings of Madinah to organize the Jumua
prayer.

With regard to the question of Br. Abdul Jaleel, it needs

(1) Reported by Baihagqi.
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you to a thing by which Allah wipe out the sins and raise the
grades? They said why not O Prophet (PBUH). Whereupon
he said “To perform the ablution properly and more steps
towards the Mosques and waiting for prayer from one fo
another, that is the tie V. In another Hadith the Prophet
(PBUH) is reported to have said about the virtue of the sa-
cred Mosque:

“Jabir b. Abdullah reported that Banu Salama decided to
shift near the mosque (as there were) some plots vacant.
This (news) reached the Apostle of Allah (PBUH), where-
upon he said: O people of the Salama tribe, you better stay
in your houses (where you are living), for your footsteps are
recorded. They said, we could not be more delighted even
by shifting (near the mosque) as we were delighted (on hear-
ing these words from the Messenger of Allah (PBUH)"®
In words of Bukhairi “Are you not willing to sacrifice your
lands in anticipation of Allah’s reward”?

It is obvious from the above discussion that the rewards
for performing prayers in the mosques of Makkah (i.c., the
mosques which are located inside the boundaries of Haram)
will indeed be fortified in general and the sacred Mosques
comparatively has a lofty status in terms of virtue.

(1) Reported by Muslim.
2) . Reported by Muslim.
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(SWT) to guide the Muslim Ummah to the righteous path and
mercy and peace be upon our Prophet Mohammad (PBUH).

339- The Preferred Opinion about Multi-plying Re-
wards of Performing Prayers in the Mosques of
Makkah.

We received this question from Br. Mansour al-Harithi
from Taif, Kingdom of Saudi Arabia asking about the pre-
ferred opinion regarding multiplication of rewards on
prayers performed in the mosques of Makkah. The virtue re-
ported about al-Haram Mosque in Makkah includes all the
Mosques of Makkah which are located inside the specified
boundaries of al-Haram. However, the Mosque surrounding
the Kaaba (i.e., the sacred Mosques) has a lofty status in
terms of virtue and preference. Therefore, whosoever per-
forms prayer inside this Mosque could see the Kaaba with
his direct eye contact and whosoever takes pain to reach
there for performing prayer will receive more reward as in
this Qur'anic verse ((Basten eamestly to the Remembrance
of Allah)V). If one strived to reach to the this sacred
Mosque with an intention to perform prayer in it, he would
receive fortified rewards as is evident from this Prophetic
tradition in which he asked his companions: “Should I guide

(1) Qur'an62:9,
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could resolve this issue. If there is an uniformity in the
sighting (matlaa) between the Islamic countries, it would be
obligatory to stick to one sighting. On contrary, if there is
no uniformity in the sighting, then each county will consider
its own sighting.

The Islamic Figh Academy of Muslim World League has
resolved that there is no need to call upon uniformity of
Abhillah (days of Hajj) and Eids in the Muslim World. Sim-
ilarly, the Islamic Figh Academy of OIC (Organization of
Islamic Conference) has resolved that if the sighting proved
in a country, the Muslims will be obliged to stick to it and
the difference of sightings will not have any consideration.

Thus, it is obvious to Br. Mohammed Kuttacher, Sec-
retary of Islamic Research and Studies Council, Kerla (India)
with regard to the above case, that the Muslim Brothers in In-
dia may choose, as per these analogies (ijtehads) either to fol-
low their sighting or the geographically nearest places to
them such as Pakistan or to follow Saudi Arabia with regard
to start and terminate the days of Fasts and Hajj and so on.

However, the case still remains in the scope of analogy
(ijtehad) in view of the Hadith ((If @ ruler performs anal.
ogy (ijtehad) correctly, he would be rewarded twice and if
he is mistaken, he would be rewarded once))V. 1 ask Allah

(1) Reported by Bukhari.
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in the times of Prophet (PBUH) or his companions (May Allah
be pleased with them) or the Tabi’een (the generation after
the companions of the Prophet) or to leave aside the Makkah
al-Mukarramah and follow their own country to fix the days
of Arafah and Al-Nahr although they are aware of the an-
nouncement of the days of Hajj by Makkah?

The answer is that the jurists have differed with regard to
the issue whether the people of a certain country should
stick to the sighting of the crescent in their country or fol-
low another country where it was sighted earlier, Some are
of opinion that each country should stick to its sighting,
whereas others stipulate that any country should not follow
sighting of other country unless there is uniformity of the
horizon (matla') between them. Another group holds that
difference of sighting should not be taken into consideration
at all relying on the Hadith of Abddull bin Abbas (RA) which
prohibits taking into consideration the sighting of Syria for
people of Arabia although there is no much geographical dis-
tance between Madianh, Makkah and Syria. Our view in this
regard is that the Hadith ((Keep fast upon the sighting of
moon and terminate fasting upon the sighting of the moon)),
perhaps explains to Muslims about comprehensiveness or
particularity of the places. As it is obvious, the issue is of an
analogical nature (ijtehadi) and the geographical condition
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CASES FROM JURISPRUDENCE (FIQH)
POINT OF VEIW (%)

Dr. Abdur Rahman Hassan Al Nafisah

338- Is it permissible for the Muslims in India to follow
the Kingdom of Sandi Arabia with regand to con-
firming the sighting of the new moon (ahillah)?

In this question received from Br. Mohammed Kuttacheri,
Secretary of Islamic Research and Studies Council, Kerla
(India) he asked whether there is any Shariah prohibition for
the Muslims in India to follow the Kingdom of Saudi Arabia
with regard to confirmation of sighting the new noon (ahil-
lah), especially the crescent of Dhul Hijjah in order for them
to fast the day of Arafah on the same day when the pilgrims
stay in Arafah and perform the Eid al-Adha prayer the day
the pilgrims observe the day of al-Nahr. What is the best
about observing the Fast of Arafah and the prayer of Eid al-
Adha? Will the prayer of Eid al-Adha be performed ac-
cording to Makkah al-Mukarramah or based on the sighting
of the crescent in a Muslim country? Is there any precedence

(*) These questions are forwarded by readers, and are answered by the
proprietor and the chief editor of the Journal Dr. Abdurrahman
H. an-Nafisah, and are published on the Journal website
(www.fighia.com.sa) .
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ence among the jurists about communication and contact with
the world of jinn although they agreed on possibility of using
some jinn by human being. Whereas, some elaborated on the
stipulation according to the objectives of the instructor (mukallif)
and others absolutely prohibited it in order to bar the mean itself,
The reason behind this difference is the way in which the texts
reported with regard to existence of soothsayers (kahanah) ag
well as the story of the Prophet (PBUH) with Ibn Sayyad.

In light of the above, I conclude that it is permissible to
study the phenomena which are related to the special talent of
a human being, rather it is desirable. As far as the phenomena
which are likely to have relation with jinn, there are two lit-
igations (1) this science is required at any rate (2) the com-
munication or contact with the world of jinn is not required
and not desired by the Shariah. Hence, I expounded the stip-
ulation about studying these phenomena on the basis of re-
specting the difference and concluded that such a study is un-
desirable (makroom) i.e., neither permissible (mubah) nor
prohibited {mamnoo’). The important regulations on which
the study on parapsychology should be taken into account in-
clude: creed of unseen (al-ghaib), difference between miracle
(mujizah) and peculiar phenomenon and adherence to the
Shariah evidence (nass). This is my opinion about par-
apsychology which is likely to be correct or wrong.
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of any materialistic flyer and spinning the tables around
themselves.

7- Different types of magical acts.

8- Recovery from illness without any obvious medical reason.
9- Ghosts, inhabited houses and sounds from unknown source.
10- Appearance of lights from unknown source.

In the Islamic heritage, there is no specific science known
by the name of parapsychology or any other similar science
that implies the same methods on which the parapsychology
is based. Therefore, this is a moderm knowledge. However,
the Muslims knew of most of the phenomena of par-
apsychology and much more things related to this particular
science which were not known by contemporary scientists.
Our Islamic heritage paid due attention to the issues of par-
apsychology such as: study about origin of soothsaying (ka-
hanah), telephone and interlocutors (muhaddithun) and Sha-
riah stipulation about them. Thus, we find that the idea of
human talent exists in the old Islamic writings and Ibn Khal-
doon is one of the prominent Muslim thinkers who wrote
about some aspects of parapsychology. One of the salient
contributions of the Islamic tradition to the field is the divi-
sion of soothsaying into two types (1) through jinn and (1)
through exceptional and self talent. However, there is differ-
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Parapsychology from a Shariah Perspective
Dr. Llyas Mobammed Balka V),

Parapsychology is a science that involves the study of
paranormal phenomena that could be an effect of unknown
human talents or any other sensible creatures. These phe-
nomena do not fall under the scope of modern psychology.

The Phenomena Studied by Parapsychology:

1- Telepathy: which denotes mental understanding between
two persons without speaking or sign etc.

2- Prediction about future: i.e., to tell about forth-coming
partial incidents which indeed happen.

3- Optical unveiling: i.e., to see the things those take place
far from us, which could not been seen by a normal hu-
man being.

4- To look through or read the ideas of other person and the
things being circulated in his mind as well as hearing the
remote sounds.

5- To have impact on things only by looking at or touching
them.

6- Raising the weighty things up in the air without the help

(1) Professor of Islamic Studies, College of Arts and Humanities, Za-
har Al-Mahraz, Faas, Morocco
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vent her from marrying a suitable match of her choice. Be-
cause this is an unjustifiable tyranny which is likely to as-
sociate with damages that the woman may suffer from as a
result of her custodian’s prevention to marrying a suitable
match of her choice. In this regard, Allah (SWT) prohibits the
act of al-Adhal in this verse (( When you divorce women, and
they fulfil the term of their (Tddat), do not prevent them
from marrying their husbands, if they mutually agree on eq-
uitsble terms))®. 1In light of the above statement, there is
consensus of the Imams that the custodian of a woman does
not have the right to force her to marry a person whom she
does not like and refrain her to marry a suitable (kufu) match
of her choice. According to Ulema, such act is considered of
that which is practiced by ignorant and tyrants.

However, if the fiancé is unsuitable (non-kufu) in light of
Shariah, the custodian may refuse his proposal and this will
not be considered in place of committing al-Adhal or sin.
Rather, such act will be legitimate and justifiable as this re-
flects fulfillment of his commitment and duty assigned to
him by the Shariah due to the fact that it is not in the interest
of a woman to marry an unsuitable match to avoid any fore-
seen damage. The jurists (fugha) had agreed upon per-
missibility of such type of al-Adhal.

(1) Qur'an 2:232.
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The Verdicts about al-Adhal (preventing
a woman to marry a suitable match of her
own choice) in Light of Family Figh

Dr. Mohammad bin Mansoor Rabei al-Madkbali V.

The verdicts about al-Adhal in Figh and the modern stud-
ies occupies a central place being one of the important con-
temporary family issues that play a vital role in achieving
the physiological, organic and social stability. The jurists
(fugha) define that al-Adhal means to hinder or prevent a
woman from marrying to a suitable match (kufu) of her
choice while both liked each other either with a dowry or
without in all the times and places.

Idiomatically, the meaning of solidification (al-Tahjeer)
is very similar to that of al-Adhal which relates to forcing a
woman to marrying a man whom she does not approve and
to refraining her from marrying to a suitable match of her
choice who fulfills all the legal conditions of marriage, es-
pecially those related to kinship. Al-Adhal is one of the hei-
nous sins according to the consensus of the Muslim Ummah
in view of the verdict given by Imam al-Nawvi. It is un-
lawful (haram) for the custodian (wali) of a woman to pre-

(1} Associate Professor, King Khalid University, College of Shariah and
Usooluddin — Faculty of Figh, Abha, Kingdom of Saudi Arabia
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is the influencing factor as to make Ifta. The Mufti should
meet two conditions: first he has to be Mujtahid and second
to be fair. Moreover, Al Mufti is required to have a Figh in-
clined soul in all circumstances. Before issuing, during and
after the Fatwa, the Mufti should always observe some man-
ners among which are:

* He should be qualified enough to deliver Fatwa trying to
avoid getting involved in it as far as possible. He should
take the matter seriously and change his Fatwa when it
turned to be wrong

* If he faces any issue for which he is supposed to give Fat-
wa, he should sincerely and whole-heartedly seek Allah's
guidance to grant him the correct judgment.

* He is required fo seek moderation in giving Fatwa, that is,
he should be neither strict nor easy.

* He has to consult and seek the advice of reliable people in

terms of religion and knowledge, abstaining from an-
swering to the Fatwa independently out of self-pride.

* The Mufti should also keep the secrets of people and con-
ceal their defects.

* The Mufti should give fatwa free of charge; he is not al-
lowed to receive payment except from Bai Al Mal or
treasury in as much as he satisfies his needs if he is really
in need and not appeinted for Ifta.
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Fatwa in light of Shari'ah

Dr. Mohammed Ibn Hussain al Jeezani V.

Fatwa is defined as informing of the Shariah — baed
judgment to realize it by its evidence. Those concemed with
delivering Fatwa are two classes:

Absolute independent Mufti; he gives Fatwa independently
based on his own knowledge of the Shari'ah- based judg-
ments without imitating or confining to a particuiar Math-hab
(or school of thought).

Second class is the dependent Mufti who belongs or re-
stricted to one of the followed Math-habs. Al Mufti in this
class is of various types.

This classification means that any Mufti may not exceed
the class he is assigned to. He may also not deliver Fatwa
for whatever case without observing the truth, no matter
whether he gives the Fatwa on his own or conveys the Fat-
wa belonging to those he imitates. It should be noted that
the Mfuti, being an imitator, will still not be excused to give
Fatwa for what contradicts with the clear evidence.

Ifta (practice of Fatwa) is Fardh Kifayah (or optional ob-
ligation) on the Ummah. Consideration of interests and evils

(1) Associate Professor, The Islamic University of Al-Madinah Al-
Munawarah,
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1- The first case is similar to madness; the ruling of mad-
ness will be applied in such situation.

2- The second case is that the inflicted person passes through
an epileptic condition, in which he would recover for
sometime. In such case, the condition of madness will be
applied during the period of madness and the condition of
a conscious and healthy person would be applied when he
gets well and return to his normal condition.

3- In the third case, the spell will not be of separation kind and
it does not affect the brain of the spelled person. In this case

the condition of a healthy person would be applied.

4- In the fourth case, the spell will be for separation or the
person is inflicted to an extent of love and affection of
the body in which the spell disaffects him from his wife
and he starts interacting without his intention with his
wife. In this case, the divorce will not take place.

5- Similarly, in the fifth condition he pronounces words
without his intention regarding his wife. If he pronounces
such words unknowingly in defiance of him, the divorce
will not take place.

-15-



* Contemporary Jurisprudence Research Joumal - Issue No. 77 - Twenty Year *
B e ————— — s

from them the means to sow discord between man and
wife)) I clearly testifies that a husband could possibility be
inflicted by spell or magic.

Verdict about Spell:

The act of spell is prohibited by Qur’an and Sunnah as
well as by the unanimous consensus (ijma) of the Uleman.
Therefore, whosoever believes in permissibility of it would
be considered as an unbeliever. Among the creeds and be-
liefs of Ahl al-Sunna wa al-Jamabh is that the jinn could en-
ter into the body of the human being as evident from Qur’an
and Sunnah and consensus of the Ulema. There is no point
of debate about it among the learned as it is seen that the jinni
speak a language not known by the spelled person such as
English, French or Hindi etc. The following Qur’anic verse
can be taken as a proof:

((Those who devour usury will not stand except as
stands one whom the Satan by his touch hath driven to
madness)) @

There are five situations of a spelled husband according
to which the ruling of his divorce will differ as follows:

(1) Qur’an 2:102
(2) Qur’an 2:275
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responsibility of both the owner and lesser/landlord
(Mu’ajjir). With regard to periodical operational main-
tenance, it will be responsibility of the tenant.

The Juristic Verdict about Divorce of
a Spelled Person (mashoor)

Dr. Abdullah Al-Saif V.

Divorce means to dissolve the contract of a marriage be-
tween man and woman, fully or partially, depending on the
numbers of Talaq pronounced by the man.

Definition of Spell: It is a contract paper or word spoken
of or written or doing something indirectly to the body of
the spelled or his heart or brain. A more clear definition
could be “Magical working which has a specific goal of
changing reality. Or prayer or verbal direction of magic en-
ergies to achieve a certain goal”. There is unanimous con-
sensus among the majority of Ulema about the reality of the
magic as evident from the Qur’an and the famous Prophetic
Traditions (sunnah). This Qur’anic verse ((They learned

(1) Assistant Professor of Figh, College of Shariah, Imam Mohammad
bin Saud Islamic University, Riyadh.
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ration and venue if there is consent among the parties.
The conditions imposed by the substituting companies in
most cases mean to serve equally the interests and de-
sires of all the concerned parties.

* The act of selling or leasing or mortgaging the leased prop-
erty while it is engaged is valid as long as it does not con-
tradict the rights of all the parties in the same property.

* Likewise, it is permissible for the tenant of the property to
rent it to the owner or to any other party with the same
rate or less or more provided that it should not aim at
wangling/deception (al-Tahaayul) leading to usury (riba).

* It is legitimate to issue the timeshare deeds (sukook al-
Ijarah) as long as they are free of: ignorance, jeopardy
(garar) and usury (riba). That is, because such deed has the
financial meaning which is achieved in form of profitably
of the leased property and stipend (ujrah) against it.

* The death of any signatory of the contract is not con-
sidered as one of the reasons leading to terminate the
contract, but the contract will continue with those who
would inherit the property.

* The basic maintenance of the buildings of the timeshare
deed, if related to making use of the property, it would
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leads to a permanent perversity (dhalal) and ignorance of
the Muslim Ulema of the Shariah objectives (maqasid).

* The scope of the timeshare deed includes all types of com-
mercial deals no matter whether they are moveable or

immoveable.

* One of the salient features of timeshare deed is to grant the
beneficiary the option, which is permissible in the Figh
and known as ‘deliberation option (khiyar al-Trarawwi)
and option of condition (khiyar al-Shart). These options
are permissible in light of Shariah for a person who is
aware of the rate and the property (mathmun) to enter into
such an agreement and protect him from the fraud (gha-
ban). Such principle is also applied to option of appoint-
ment (khiyar al-Ta’een) in order to specify the best for him
and the most secure for the country. The residential units
fall under this category which is termed in Figh as option
of appointment (khiyar al-Ta’een)”.

* The duration of the option differs according to variation in
types of the sales. If it intends to grant the beneficiary the
enough time for him to determine whether it is in his in-
terest to enter into such agreement or not.

* Conditioning (al-Mahyah): portioning of the profits on ex-
pedition (ta’aqub) and deputation is valid for both the du-
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“Lease Agreement related to benefit from the prop-
erties”. Such agreement is representative of the following
types of timeshare deed in the modem forms:

1- Fee — Simple Ownership
2- Lease Contract

* The validity of all types of timeshare agreements is sub-
ject to compliance with the rules of Shariah. It would be
considered as a sale if it is a sale agreement and lease if it
is a lease contract under the condition that such agree-
ment should be free of ignorance, jeopardy (gharar) and
usury (nba).

* The timeshare deed is based on the valid Shariah prin-
ciples and achieves a number of Shariah objectives and
personal interests of all the concerned parties such as;
growth of the capitals, social development and making
use of dainties (tayyibat).

* The local and intemational norms (urf) should be taken
into consideration with regard to the timeshare deed as
long as they do not conflict with the text (nuss) or a Sha-
riah principle.

* The revival of the norms {(urf) and non-stagnation on
transmitted (mangoolat) are the basic principle of the
Islamic jurisprudence (figh), as stagnation in this regard
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tion in a specialized forum in which the deed is made on the
basis of points.

In UK, it is registered by a board specialized in holidays
known as (trusted or custodial forum). Whereas in France, it
is accomplished by establishing a company specialized in
this particular field. Moreover, point-base is also common
in practice in all the aforesaid countries.

These different scientific formulations are meant to pro-
tect the beneficiaries’ rights, which, in purport, comply with
the objectives (magasid) of Islamic Shariah in preserving
the capitals.

A comprehensive jurisprudential (fiqhi) definition of this
deed with all its forms may be classified as follows:

“Deed of a property or temporary or permanent per-
missible benefit”. If this deed is related to permanent own-
ership of the property, it would be considered as a sale
agreement in which all the conditions of sale will be applied
such as; transferring the ownership, freedom of selling
transaction. The modern form of timeshare deed (A Deeded
Property) comes under such category of deeds.

If the deed is related to ownership of the property for a
specific time either short or long, it will fall under the fol-
lowing category:



Timeshare Deed
Dr. Abdul Wahab Ibrahim Abu Sulaiman .,

The Timeshare Deed is of an old formation and applica-
tion which has been developed to a modern form having di-
verse uses. Legally it is termed as:

“Ownership of benefits (manafe) of an apartment described
in a liability located in a particular country or in different
designated countries to spend a specific petiod of time which
could be a week or a month in the year”.

Known by different names, the following legal terms are
most common to describe the timeshare deed:
1- A Deeded Property
2- Lease
3- Fee — Simple Ownership
4- Right to Use
In countries, where such deeds are in practice, they are
accomplished through different methods and means.

For example; in USA it is finalized through the owner di-
rectly or through a specialized company or through registra-

(I} Member of Senior Ulema Board, Kingdom of Saudi Arabia.
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and ethics which are originally based on the teachings
of the true religion (Islam) and stick to it firmly. The
Almighty Allah while addressing his Prophet (PBUH)
and the believers said: ((Therefore stand firm (in the
straight Path) as you are commanded, and those who
turn (unto Allah); and transgress not (from the Path):
for He sees well all that you do))\V. Similarly, our
Prophet (PBUH) is reported to have said: (7 left you on
the white path (al-Mahajah al-Baidha) whose night is
kike its day and no one deviate from it after me bt a
perishing))®, i.e. 1 have guided you to a crystal clear
path which is clear like a day, no one will depart from
it but will be in ruin.

(1) Quran 11:113.
(2) Reported by Ahmed in his Musnad, Vol. 4, p. 126




effect of any imperative cause. Others fecl that this

changing in the virtue of life takes place because the
life does not remain on one fixed condition. However,
other group does not know why this changing occurs
and wishes to have done something towards it but un-
able to do so; because it is a part (juz) which follows
the whole (kul) in rotation.

This is a simple elaboration on the human perceptions
with respect to the changing of the time, particularly his
ethics and values. The most dangerous aspect of these
perceptions is that they are unable to face the changing
as required by the reality. In other words, a human being
does not search for his problem. For example, when one
feels that he is not able to correct his child's behaviour,
he does not try to find out the reason behind this be-
haviour. Likewise, he does not think whether he had dis-
charged his duties properly towards his child in terms of
his raising before the child reaches to this stage of con-
duct and so on. The poet correctly points out to this fact
in the following popular verse:

We blame the time whereas the defect is in ourselves,
We should not try to find out the defects of others.

The answer is that we cannot face this challenge but
by raising our children in their early days on the virtues




A letter from a Reader

It is a universal truth that the time changes and this
changing is not necessarily meant to step forward to-
wards betterment, especially in terms of ethics and val-
ues. Consequently, the human conducts and attitudes as
well as his relations change not only with others but with
himself in terms of his feelings and sentiments. This
changing is felt and seen in his virtues and attributes in
almost all the times and places. Theréfore, the generation
which comes after him is not likely to be similar to him
in terms of preserving these values; rather it is likely to
be entirely different from him. For every edge has its
own people, its characteristics and issues as our beloved

Prophet Mohammad (PBUH) has informed us by saying:
((The time to come after you will not be but worst than
the previous until you meet your Lord)).

To the face changes of the times, people usually try
to find out the reasons. Some relate this phenomenon
to the materialistic development which may occur due
to any reason and thereby lead human being to waste
his time and deviate from his original ethics and val-
ues. Whereas some others see that this changing takes
place as a matter weakness in belief in the soul by

(1) Reported by Bukhari in Book of Fitan, Fath al-Bari, Vol.
13, p. 22, Hadith No. 7068.
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PRINCIPLES AND REGULATIONS FOR PUBLICATION

Contemporary Jurisprudence Research Journal staff would like to

notify researchers that principles of publication in the journal necessitate

the following : ‘

I- Research submitted for publication, should be based on Islamic
(Figh) jurisprudence .

2- Research should concentrate on issues , questions and contemporary
problems and the way of finding both scientific and practical solu-
tions for them according to Islamic (Figh) jurisprudence , and its
concepts which are confirmed by the people of Sunnah .

3- Research should be objective and comprehensive. It should follow a
scientific method in terms of depending on original references,
documentation and explanation of (Ahadeeth) showing their degree
of authenticity .

4- Any research submitted for publication , should not have been
published in either a book, a journal or any other means of publication.

5- References should be mentioned in a margin at the lower parts of the page
a long with a short biography for the figures mentioned in the research .

6- Scientific references and their authors’ names should be alpha-
betically indicated at the end of any research . Place and date of
printing along with the publishing house should also be mentioned.

7- A statement indicating that the research has not been published

before, should be attached to the research .

8- Research should be concluded by a brief summary manifesting results
and opinions included therein .

9- A satisfied abstract should be attached to the research to be translated
into English .

10- Pages of research should not be less than twenty pages of the journal.

11- Researcher’s name should be fully written along with his scientific
post, if any .

12- Researches are arbitrated by (Fugaha) jurists and specialized scholars
(‘Ulama) according to a form which indicates principles and pro-
cedures of arbitration . Among these principles is that arbitrators
should not know the authors’ names and vice versa whether the
arbitrators agree that their researches to be published or they show
some observations or even recommend not to be published .

13- Researches which are not published , will not be returned .

* All essays herein published express the viewpoints of their authors.
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