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or even non contagious disease but is disliked by
human nature and by which the purposes of
marriage (such as mercy and love) are not attained,
Separation due to such defects has many
preconditions : the defect shall be before marriage
contract is made , and the defect shall be serious and
grave such as contagious diseases like AIDS and
other diseases which clinically proven to be of
danger to either spouses. Among these preconditions
is that the defect is confirmed either by one of the
two spouses or by a reliable medical report.
Separation has do be carried out by the judiciary and
the request of separation shall be the right of the one
who is harmed by that defect. If it is confirmed that
one of the two spouses suffers a fatal diseases such
as (AIDS), then it is more appropriate to force the
one who is harmed by it to annul the marriage
contract even if he does not request so.
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In pervious times it may be acceptable that Al
Fugaha had set the diseases and defects of spouses
because at that time most of these problems are not
medically treatable. However, and with the huge
breakthroughs and advancements in medicine, many
of these defects are no longer impediments to the
perpetuity of marriage contract. For example, mouth
odor was regarded as a defect but nowadays it is no
longer as such as it is easy to treat. Vitiligo was also
one of these defects, but now it is not because it is
possible to treat and control. Congenital sexual
defects which may prevent sexual intercourse are
also ftreatable in present times. Thus, modern
medicine should be the reference distinguishing
between the defects requiring separation between
two spouses such as (AIDS) and the defects which
do not because they are treatable.

The summary of the case: Islam pays a lot of
attention on the safety of the couples and their
children from the congenital and behavioral defects.
It is also very keen on preventing defects and
diseases from passing to children. The defects
according to which Al Fuqaha believe that spouses
have to be separated are generally those defects
which either prevent sexual intercourse between
them or those defects which most likely to involve
danger for either spouses. For example, if one of
them has a mental problem or a contagious disease
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327- Separating the husband from his wife
(divorce) because of marital (sexual) defects

Brother G.Q Al Tawhari from Jazan, KSA is
asking about whether it is permissible to separate
between the two spouses due to what is described
as sexual defects in one of them.

Al Fugaha differed as to the number of defects
which they believe to be a reason requiring
separating between two spouses. Some of them
make them three defects, others make them eight
defects. In general these defects are either prevent
sexual intercourse between the two spouses due to a
defect in one of them or that they are probably
brings about danger to one of them such as if one of
them has a mental problem or a contagious discase
or even non contagious disease but is disliked by
human nature.

Al Imam Ibn Al Qayyim said that confining to
two, six, seven or eight defects is unfounded because
blindness, muteness and deafness and amputation of
hands and legs of the man or the woman are among
the defects most disliked by humans. This means
that any defect which either spouses dislike or by
which the purposes of marriage (such as mercy and
love) are not attained, then either spouse may have
the right of option.
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account of this, I believe that any relation between a
girl and a boy who is not a Mahram to her would
lead to indulgence into sin no matter whether such
relationship is made under the name of friendship or
what is referred to as the intention of marriage or in
any character whatsoever.

But prohibition of such a relation between a girl
and a boy would not prevent a girl from establishing
a relation and friendship with other girls. She 1s
allowed to make friendships with whoever desires of
them, and she may play with whoever wishes of
them. In this there is greater purity for her and for
them. Allah Almighty put not His servants in
hardships; rather He made, for them, ways out and
judgments by which their souls and heart may
become pure.

To sum up the case, we can say that any relation
whatsoever is made between a boy and a girl who is
not a Mahram to her is forbidden according to
Shari‘ah no matter whether it is made under the
name of friendship or with the intention of marriage
or through playing in playgrounds or under any
other name. The girl, on the other hand, may make
friendships with whoever she desires of other girls
and may play with them within the boundaries and
judgments which Allah has set for His servants out
of showing mercy and compassion to them and for
their souls and hearts to become pure.
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Of speech, lest one

In whose heart is

A disease should moved
With desire: but speak ye

A speech (that is) just
(Surat Al Ahzaab, Ayah 32)

The reason for this prohibition is to prevent a
person in whose heart is a disease from misjudging a
woman upon hearing her tender voice.

These judgments also include the prohibition of
mixing between a woman and a man without the
presence of one of those who are Mahram to her. In
the respect, Allah Almighty addressed the believing
men to avoid talking to the women directly; they
should do that from behind a screen. Allah says:

And when ye

Ask (his ladies)

For anything ye want,

Ask them from before

A screen: that makes

For greater purity for

Your hearts and for theirs

(Surat Al Ahzaab, from Ayah 53)

Islam ordered believing men and women to
lower their gazes and forbid women to display their
beauty and be too complaisant of speech in order to
prevent any possibility of falling into sin. On
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Their gaze and guard
Their modesty
(Surat An Nour, from Ayah 30)

And His saying:

And say to the believing women
That they should lower

Their gaze and guard

Their modesty

(Surat An Nour, from Ayah 3)

The obligation to lower ones gaze 1s mainly
intended to serve as a protection not to provoke the
sentiments of man and woman because this would
probably lead to indulgence into sin.

Among these judgments is the prohibition of
Sofour (unveiling of the face) and Tabarry;
(displaying of beauty) as this would likely become a
vehicle leading to falling in faults, and prohibition of
women not to speak in a tender voice. For this
reason Allah ordered the wives of the Prophet (this
order includes all the women) not to speak in tender
voice. Allah Almighty says:

O Consorts of the Pmphet'

Ye are not like any

Of the (other) women.

If ye do fear Allah

Be not too complaisant
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326 — Ruling on the relation between girls
and boys under friendship

Sister Tamanna from Pakistan asks on
whether Islam allows a Muslim girl to take a
friend (referred to in the West as boy friend) and
whether she is not allowed to play with boys in
playgrounds.

The answer for the enquirer and all Muslim girls
who might have wished to ask the same question is
that any sort of relationship whatsoever between any
girl and a boy who 1s not a Mahram® will be a
forbidden relationship because it is forbidden for a
Muslim to make any relationship with a woman who
is not a Mahram to him.

Both the Book and the Sunnah have referred to this
matter. In the Book Allah explained for the Muslim the
judgments which determine the relationship between a
man and a woman if he is not a Mahram to her. Among
these judgments is that a Muslim man should lower his
gaze from the woman who is not a Mahram to him.
That is why Allah Almighty ordered His Prophet (peace
and blessing of Allah be upon him) to convey such a
judgment to his Ummah by His saying:

Say to the believing men

That they should lower

* Aman who is not a husband or whom she is prohibited from

marrying forever by blood relation through or suckling.
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on her if she uses false hair because hair is a symbol
of beauty which women have to display to their
husbands . Moreover, a woman being in this state
may render her defective whether she is married or
not. If she uses false hair, such defect will be
concealed. For all this, there will be no problem for
her, in shaa Allah, to use false hair. Matters are
determined by their objectives, and to the same end
the Messenger of Allah (peace and blessing of Allah
be upon him) approved for the person whose nose
was cut in the war to get a nose of gold.

The above mling does not apply to other
practices such as tattooing or fixing of false hair
without legitimate need, enlarging or decreasing the
size of the breasts for both women and men and
similar practices which are not intended to remove
defects; rather they are made for cosmetic purposes,
a matter which contradicts the proper nature created
by Allah.

With regard to the question on rubbing on the
false hair, if this hair can easily be removed when
performing Wodhoo, then it becomes obligatory to
remove it and rub on the head. If it is difficult to
remove or can hardly be fixed again or may be
damaged after removing it, then it is permissible to
rub on it.
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In the same respect Allah says:

We have indeed created man

In the best of moulds

(surat At Teen, Ayah 4)

Basically, man is not allowed to change what
Allah has created in him. It is of the deeds and
behavior of Deyvil to seduce the people of Adam to
change their creation and to make evil suggestions to
them so that they accept the idea of changing their
creation. Allah the Almighty says:

“I will mislead them,

And I will create

In them false desires, I will

Order them to slit the ears

Of cattle, and to deface

The fair nature created by Allah

(Surat Al An‘am,from Ayah 119)

[n the Sunnah , the Messenger of Allah (peace and
blessing of Allah be upon him) forbade such a practice
in his Hadeeth: may Allah curse the woman using false
hair and the woman who fixes such hair, and the
woman applying the tattoo and the woman who make
tattoo to others, and the woman getting her teeth parted
or cosmetic purposes ” { reported by Muslim),

According to the above evidences, using false
hair (named as wig) is not permissible.

However, in case that the woman looses her hair
for some problem or another, then there is no blame

30



* Contemporary Jurisprudence Research Jowurnal — Issue No. 74 - Nineteentii Year*

The case included a question about who is more
entitled to get Zakat, is he the person of low income
or that who has no income at all?

In origin, a person who has no income is given
precedence, in terms of Zakat entitlement, over one of
low income, as the first one is needier than the other.

325 — Ruling on using false hair and whether it
is permissible to rub on it while
performing Wodhoo (ablution)

Sister Maryam Mustafawi from Fayd Abad,
Afghanistan sent a question in which she said
that one of her friends has a problem with her
hair resulted in its loss. She uses artificial hair
,but what the ruling of that and what she is
supposed to do while performing Wodhoo?

Basically, it is not allowed to change Allah’s
creation as Allah has created man in the best form
and made him superior over other creatures. Allah
Almighty says:

He has created the heavens

And the earth

With the truth,

And has given you shape,

And made your shapes beautiful

(Surat At-Taghabon, from Ayah 3)
29
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Regarding the permissibility of asking for
Sadaqah, the Messenger of Allah ( peace and
blessing of Allah be upon him) said:” asking for
Sadaqah is not allowed except for one of the
following people: a man who is in debt is allowed
to ask for Sadaqah until he pays his debts out and
then has to give up; and a person whose property is
affected by natural disaster or the like is allowed to
ask for Sadaqah until he obtains provision ; and a
man who becomes poor (and three wise persons of
his people confirm that so- and -so became poor )
is allowed to ask for Sadaqah until he is able to
gain sustenance” ( reported by Muslim)

If the husband’s sister referred to by the enquirer
is poor, then she deserves to receive Zakat from her
brother. In this case it becomes a compulsory Zakat
and a sort of Birr (good) and maintenance of good
relations with kith and kin. This would imply a great
deal of reward as clarified by the Hadeeth of the
Messenger of Allah (peace and blessing of Allah be
upon him): “whoever likes to have an extended
sustenance, let him keep good relations with his kith
and kin” (reported by Al Bukhari).

The husband’s sister is allowed to receive Zakat
from her brother’s wife as long as she is entitled to.
By so doing, she is making a Fardh (obligatory act)
as well as doing Birr to her husband by paying
Sadagah to his sister.

2§



& Contemporary Jurlsprudence Research Journal — Isue No, 74 - Nineteenth Year*
e —

Allah the Almighty determined the entitlement
for Zakat in c¢ight revenues. This is referred to in His
saying:

Alms are for the poor

And the needy (Surat At Tawaba, Ayah 60)

From the Ayah, any person lies within the name
of Faqgeer or poor will be encompassed with such
entitlement. Al Fageer is the one who can not afford
to pay for essential needs either because of inability
to work due to illness and other similar causes or
because of not having a work. In this case Zakat
may paid to him whether he did not ask for it out of
Ta ‘ffuf (modesty) or he asked for it. On the grace of
paying Sadaqah (charity) for the one who does not
ask for it out of Ta‘ffuf , Allah the Almighty says :

Charity is for those

In need, who, Allalt’s cause

Are restricted (from travel).

And cannot move about

In the land, seeking

(For trade or work)

The ignorant man thinks,

Because of their modesty, that they are free
Jorm want

Thou shalt know them

By their (unfailing) mark:

They beg not importunately

(Surat Al Bagarah, from Ayah 273)
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blessing of Allah be upon him): There is no prayer
heavier on the hypocrites than Fajr and 'Isha’. If
they only knew what is in them, they would come to
them even if they had to crawl ( reported by Al
Bukhar).

And also from what the Messenger of Allah has
said to Ibn Umm Maktom who was blind when he
requested allowance to offer Salat at home: could
you hear the call for Salat 7 When he replied in the
affirmative, he said to him: I do not find any sort of
excuse to you.

I believe that the correct view is that Salatul
Jama ‘a is Wajib on obligated person as individual
obligation which may not be dropped off him/her
without an excuse. This is supported by clear
evidences from both the Book and Sunnah; some of
which were mentioned.

324 — Ruling on paying Zakat by a brother
and his wife to his sister and whether the
one who is more entitled to receive Zakat
is a person of low income or that of no
income at all

The above question was received from sister
Ameena from Canada. The answer for the question
is as follows:
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The same concept is evident in His Almighty
saying when He praises Al Mujahideen for their
solidanty; He says:

Truly Allah loves those

Who fight in His cause

In battle array, as if

They were a solid

Cemented structure

(Surat As Saff, Ayah 4)

On enjoining to observe Salatul Jum*a (Friday
prayers) He Almighty also says:

O ye who believe

When the call is proclaimed

To prayer on Friday

(The Day of Assembly),

Hasten earnestly to the Remembrance

Of Allah, an leave off

Business (and traffic)

(Surat Al Jumu‘a , Ayah 9)

This is but a few of the many Quranic verses
which call for coming together.

The above examples tackle the concept of “being
together” in a general sense. But if we are to
specifically focus on the order to observe Salatul Jama
‘a, we would see that in the saying of Allah Almighty:
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CASES FROM JURISPRUDENCE (FIQH)
POINT OF VEIW ()

Dr. Abdur Raliman Hassan Al Nafisah

323 - Ruling on Salatul Jama ‘a (congrega-
tional prayers) and whether it is Wajib
(obligatory) or otherwise

Brother G .Q Al Tawhari from Jazan , KSA
asks about Salatul Jama ‘a and whether it is
Wajib or confirmed Sunnah act .

Salatul Jama ‘a is one of the matters generally
confirmed by Islam which enjoins for gathering and
prohibits separation and differences. This is shown
in Almighty saying regarding taking precaution
while in war:

O ye who believe

Take your precaution

And either go forth in parties
Or go forth all together

( Surat An Nisaa, Ayah 71)

* These gquestions are forwarded by readers, and are answered
by the propnetor and the chief editor of the Journal Dr.
Abdurrahman H. an-Nafisah, and arc published on the Joumnal
website (www.fighia.com.sa)
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via the intemet. This 1s apparent as many laws
and electronic trade contracts focus on issues
like contract’s termination and annulment,
customer’s withdrawal, returning the items once
sold in some occasions and such similar issues.

e The system draft is keen on authenticating the
electronic trade contracts in such a way to
maintain their soundness and whatever pertains
to them. It is also interested in settling disputes
when conflicts occur , such as preserving and
writing electronic transactions , having
electronic signature on them, validation of such
signature, provided that all this shall conform to
the Shari‘ah- based judgments regarding
authentication and approval.
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would include the same conditions according to
which the trader may be able to settle the price.
Having the right to hold the sold item or service
until the price is fully paid is one of these
conditions.

Electronic payment:

What is meant by electronic payment is the
process of paying out the price of the sold item, the
service or the information electronically through open
international communication network which 1s the
intemet. Therefore electronic payment conforms well
to the electronic trade confidentiality requirements.

In electronic trade contracts the price is paid via
the internet through electronic payment method via
the internet in some cases. The price may also be
paid out through traditional means in other cases.

¢ The item contracted upon be it a commodity or
service may be delivered directly through the
internet or may be delivered through normal
delivery methods.

e Most of the electronic trade contracts maintain
the right of the customer to enjoy guaranty both
on the basis of the mutual agreement and the
Shari ‘ah or the approved system.

¢ Al Khiyar or the right of option in its different
forms applies in electronic trade contracts made
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conditions organizing the agreement on the price is
highly considered by the contracts made via the
internet. Current contracts are keen to define the
type of currency where the price may be paid; it
should probably be the currency of the couniry
where the contract is made and it may be another
foreign currency in case the products are exported
abroad or their place of origin is a foreign country.

In this regard, it is worth mentioning that
dealers should duly abide by the prices stated at the
time of request even if the trader keeps his
legitimate license to change such prices later on.
Regarding the method of paying the price, all
contracts agree on settlement via the internet by
bank cards or electronic cash card or otherwise.
settlement may also be deferred until delivery is
made or may be carried out according to the very
same traditional method used in the process of
contracting between people not existing in one place
such as for instance sending.a check or bank card
number via the mail .

Based on such data the customer will be able to
deduct the price from the other customer’s account.
However, these methods do not fit with the special
nature of electronic trade which requires quick
transactions. Moreover, they involve risks of
disclosing and misuse of the account number’s code
and the bank card. It is familiar that these means
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gates leading to it is thought to legitimize
resorting to Hiyal and evasive gates so that its
obligations may be dropped and sacredness may
be invaded; how is thought to legitimize giving
pretexts for the occurrence of evils while Shari
‘ah is meant to eliminate.”

- The relation between Al Makharij and Maqassid
of Shari‘ah 1s manifest in the fact that Al
Makharij represent the means leading to the
Magassid. Al Makharij take their rule from the
rule of Al Maqassid. While Al Hiyal represent the
side of the intention of the person and its relation
with the Magqassid of Shari‘ah whether it
corresponds or oppose to it.

Electronic trade via the internet
its Rules and Effects pursuant to
Figh and the Saudi System
(Second part)

Dr. Ali Al Shehri’

The buyer shall be committed to pay the whole
price once the seller delivers the sold item. The

* Associate professor at the King Fahd Security College,

Riyadh
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acts apparently correct but involves error from
inside, then they are invalid.

- The disagreed Hiyal may be adopted at urgent
need if its evidence is outweighing or equaling to
the evidence of its invalidity. This applies to the
one who is obliged by necessity; Fatwa may be
issued for him in light of such Heelah to rid him
from hardship so that the sacredness and respect
of the Religion remain in himself.

- If prohibited Hiyal were made permissible, this
would contradict with Shari ‘ah. objectives
through committing forbidden acts. Shari‘ah, on
the other hand, seeks always to prevent whatever
leads to Haram. Ibn Al Qayyim said: if you
reflected on Shari‘ah, you would find that it
prevents pretexts leading to Muharram, unlike Al
Hiyal which serves as a vehicle leading to
Mubharram. Therefore, Al Hiyal are means and
gates to Muharram while Sadd Adhara‘e is
opposite to this. The two issues are totally
different; the Law Giver forbids the Dhara‘e
even if they are not intended to produce
Muharram because they may lead to it, how about
if they are intended to make Muharram”,
Commenting on this issue, lbn Al Qayyim replied
to those permitting the use of forbidden Hiyal and
said: how great and proper Shari‘ah whose
objective is removing evils and preventing all
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sense Al Heelah will lead to an objective whether
it is certain or uncertain. So, intention is required
in Heelah.

- Al Makhraj (singular of Al Makharij) becomes
Heelah if, through which, one intends to change a
ruling. If there is no intention, then it is no longer
a Heelah but it is a Makhraj. Moreover, changing
a ruling could be by getting rid of Haram or
attaining Halal by achieving an outweighing
interest. However, the means used to change the
ruling should be legitimate in itself. If it is not so,
then such an act will not be considered as sort of
Heelah, it is an opposition to Shari‘ah and
destruction to its objectives.

- The meaning of Al Makharij is attained through
its three pillars: intention, means and objective.
The permissible sound Hiyal which are free from
bad intention are referred to as Makharij or ways
out from hardships. They are similar to the
Rukhas (or allowances) Allah has granted to His
people by way of warding difficulties off them
when need be. When they are used as a vehicle to
prove a right or avert a wrongdoing, then they are
permissible by all Mathahib because they lead to
justice and attainment of interests. But If they are
used by way of making Heelah to change the
rulings confirmed by Shari‘ah into other rulings
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not keep it safe from criticism and being doubtful

and questionable. Some Orientalists misuse this term

and inappropriately accuse Shari‘ah.

- Al Hiyal in its both literal and general meaning
are synonyms of Al Wasa’il. It is defined as any
Heelah leading to an objective no matter whether
it is good or bad and whether the Heelah which
leads to that objective is good or bad. Therefore,
the permissible Heelah which leads to a
permissible objective is the same Waseelah
(singular of Wasa’il) which leads to a permissible
objective such as taking marriage as means of
preserving offspring.

- The permissible Heelah which leading to a
prohibited matter is such as making Hiba
(donation) by way of dropping Zakat and such as
getting married in order to make Tahleel. Such
type of Hiayl should be banned as they lead to a
Muharram (forbidden act). But if they are allowed
then this will contradict with the concept of Sadd
Adhra‘e (the closing of doors which could lead to
corruption or sinful actions). Ibn Taiymeiah said:
“legitimizing Al Hiyal clearly contradicts the
concept of Sadd Adhar ‘e”.

- Al Heelah in its special meaning is when it is
permissible but led to a Muharram no matter
whether this Muharram will be ignoring of an
obligation or doing a of a forbidden act. In this

15
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Al Makharij (Ways out) and their
Criteria according to Shari‘ah
A Study in light of Al Magqassid (intentions)
and Al Wassail (means)

Dr. Umm Na’il Barkani’

It is for many reasons that it is more appropriate
to use the term “Al Makharij” rather than “Al Hiyal
Al Shari‘iyah” (stratagems according to
Shari‘ah).The term suggests legitimacy without
deception unlike the term of Al Heelah ( singular of
Al Hiyal) which suggests deception as if it always
contradicts Shari‘ah though the literal and
terminological general meaning of Al Hiyal applies
to both legitimate and illegitimate Hiyal. However,
it seems that, this term, in people’s minds, is
connected with the meaning of deception, fraud and
malice because it is frequently used by them in this
sense. Therefore, it is more appropriate to use the
term ( Al Makharij) which involves no suspicion to
express legitimate Hiyal . Also, it is essential to use
clear terms and expressions while dealing with the
subjects of Osoul which are very important and
sophisticated. So use of the term “Al Heelah”
though linked with the term “Al Shari ‘iyah” will

! professor at the Faculty of Islamic Sciences, Batna

University, Algeria
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books, newspapers, publications, the internet
whether through websites, forums, direct and
indirect e-mailing, paltalk rooms and other
means. Most of the people nowadays do rely on
such means to know the rulings, what is Halal,
and what is Haram. The need for such means is
steadily increasing, therefore, it could be satd that
imitation through them is permissible in principle
if the Shari'ah criteria concerning the Mufti, Al
Mustafti (one seeking the Fatwa) and the means
used are available. According to Shart'ah, there is
no specific means through which people may
receive Fatwa. They can get through any safe
means. Therefore, it is permissible to rely on
modern means which proved to be useful and
effective, analogous to the methods adopted by
early scholars. Moreover, receiving Fatwa
through these modem means will not put people
into difficulty a matter that is strongly
recommended by Shan 'ah.
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observe a package of controls that ensure carrying
out the job as required.

- It is permissible to depend on modern means to
attribute statements and views to the Ulama and
Mujtahideen provided that each of these means
fulfils certain criteria, analogous to the means
which previous Ulama have approved to rely on
such as books, dissertations, reporting of reliable
persons, hearing to the blind and other means.

- There are many complicated and problematic
occurrences and new issues in this age. This reality
led to the emergence of institutions termed as
"collective Ijtihad institutions" which keep senior
Ulama under one roof. These institutions organize
the process of ljtihad and consideration of issues
based on consultation and mutual discussion. These
institutions vary in their regulations and work
mechanisms. The most prominent of which are: the
Jeddah based Islamic Figh Council of the
Organization of Islamic Conference (OIC), and the
Islamic Figh Council in Makkah of Islamic World
Assembly, and the Senior Scholars Board in the
Kingdom of Saudi Arabia, and the Islamic
Researches Forum in Egypt.

- In the present time, new forms of imtation and
seeking for Fatwa have emerged, the most
prominent of which are: imitation through the
telephone, fax, television, radio, cassette , printed

12
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Osoul have based their rulings regarding the

conditions, habits and means that were prevailing at

their time in case these conditions, habits and means
have changed. This principle is permissible in Shari

'ah.

Due to the huge advancements in telecomm-
unications and the continuous development in
information technology and electronic media, Ijma 'a
can be made, recognized and transferred more
conveniently than in early times. This was not
possible before, however the rulings should change
to cope with the development occurred in means.

- The scholars of Osoul had defined the general
criteria and conditions which the Mujtahid should
meet. Likewise, there are special criteria
governing the practice of Ijtihad in contemporary
issues, important of which are: knowledge of the
reality of Al Nazilah , observing the
circumstances with regard to time, place, habits,
traditions ; and the collective consideration which
is based on consultation and study; and awareness
of the state — of — the — art means and
technologies which assist in that. 1 believe that
without such criteria, Ijtihad may not be applied
appropriately.

- Delivering Fatwa via mass and electronic media
is a very serious matter. Those who do so should

11
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Muijtahid could not find the intended ruling, then he
has to deduct it through Ijtihad or Qiyass (analogy)
or by considering the Shari 'ah objectives in
accordance with the appropriate criteria for applying
Ijtihad in An-Nawazil (newly originated matters).

An Nawazil Al Osouliyah was first emerged
after the death of the Messenger of Allah ( peace and
blessing of Allah be upon him) when [jma' was
appeared to be on of the sources of legislation
during the era of As-Sahaba ( the Companions of the
Messenger peace and blessing of Allah be upon
him). It (Ijma' ) was then followed by several new
occurrences such as the practice of the people of Al
Medinah , Istihasan, Qiyass and other methods until
, by the end of the fourth Hijri century , the science
of Osoul Al Figh was almost completed.

After the death of the Imams who adopted the
method of Ijtihad and the completion of the subject
of Osou! Al Figh, and the stability of the
fundamentals set out by the Imams, there has been
no room to add more evidences to those evidences
already approved by the Imams or invent a new
ruling, or make Ijtihad on the clear cut Osoul of
Figh. Whatever claim involving any of these, to
renew the Osoul of Figh will be will be void and
refuted. However, this will not prevent from
reconsidering the issues of Osoul for which Ijtihad
was once applied and on which early scholars of

10
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protect him from high prices fluctuations. Then the
bank sells them in cash to a third party on behalf of
the customer in order to provide cash for him.

According to Shari’ah, the organized banking
Tawarruq is legitimate and permissible if its all
contracts are signed in light of Shari‘ah, on condition
that the commodity or commodities which the
customer purchases, are sold to a third party who has
nothing to do with the bank, and provided that the
transaction does not end up, in any form, with the
return of the commodity to its seller for a an instant
price less than that at which he sold it on credit.

An-Nawazil Al Osouliyah

By Dr. Ahmed Ibn Abudullah Al Dhwaih’

Al Nawazil Al Osouliyah means the new
occurrences related to issues of Usoul Al Figh (or
fundamentals of Jurisprudence), or could also refer
to the newly originated matters in Usoul Al Figh.

The Shari'ah - based approach to deduct the
ruling of An-Nawazil Al Osouliyah requires looking
for their rule at the approved references. If Al

? Associate Professor at the College of Shari'ah , Al Imam

Mohammed Ibn Saud Islamic University , Riyadh
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became evident that the arguments furnished by the

majority of Fugaha who approved At Tawarruq are
indisputably valid and concrete. While it was not the
case with the evidences given by disapprovers which
were weak and can no longer withstand fair
scientific criticism that denies imitation and
fanaticism. Therefore, it will not be good to depend
and build on them.

Speaking about the modern applications of At-
Tawarrug, we have already indicated the tendency of
many contemporary Islamic financial institutions to
deal with the “organized banking Tawarruq” as a

Shari‘ah-based substitute for usurious loans
provided by traditional banks on one hand, and as a
coordinated practical substitute for individual
Tawarruq which causes the one dealing with At-
Tawarruq to incur huge financial losses and much
suffering, on the other hand. This sort of Tawarruq
is founded on the Shari‘ah-based Tawarruq principle
and mechanism. However, it is carried out as per a
better newly invented contractual system ensuring
that the customer has obtained the required cash
liquidity at the desired time without facing hardships
and huge losses generally encircling the individual
Tawarruq transaction. This is made when the bank
purchases for the customer one or more
commodities from the international commodities
market whose prices are relatively constant to
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At-Tawarruq from the Figh
point of view

Dr. Nazeeh Hammad'

At-Tawarruq is a Fighi term which was
exclusively approved by the Fuqaha of Hanabilah
rather than other Ulama. According to them, this
term means that somebody buys a commodity on a
deferred payment, and then sells it for less than the
agreed price to generate cash.

Instead of this term, Al Shafi‘iyah use another
one-“Al Zarnqa”. The other Fugaha were familiar
with the concept of At Tawarruq and dealt with it
while tackling deferred sales, but they did not give it
a particular name.

The majority of Fuqgaha from the Hanafi,
Shafi’i, Maliki and, Hanbali Math-hab held the view
that At Tawarruq is permissible. Ibn Taimiyah
opposed them and considered it Makrouh (or
disliked) as reported by Ahmed. In another
narration, it was related that he deemed the practice
Haram (forbidden). Ibn Al Qayyim followed the
view of his Sheikh and prohibited the transaction.

After thorough consideration and unbiased
discussion of evidences provided by each group, it

' Head of an Islamic centre in Canada.
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“apostates™ and sometimes “hypocrites”. No matter what
their names are, the only fact is they are enemies. If we ex-

plore history since the emergence of Istam, we would find

that this Ummah has confronted those enemies at each of
its stages. Though they became more powerful in the
present time, but those with true faith are confident that
this Ummah is strong enough not to fall victim of those
traitors because they are nothing but a hopeless jerk which
the power of faith will soon sweep. The same power has
eliminated the passion of fatherhood in Abdullah Ibn Ab-
dullah Ibn Ubai Ibn Saloul when he heard his father who is
a hypocrite, saying after the Battle of Uhud: "surely the
more honorable (element) will expel therefrom the meaner
*, He meant expelling the Messenger of Allah (peace and
blessing of Allah be upon him) from Al Medinah. No
sooner had he heard that from his father until he stood up
on the road, took his sword out and said to him: “by Allah
you witl not enter Al Medina until the Messenger of Allah
permits you to do, surely He is the honorable and you are
the meaner”. When his father complained him to the Mes-
senger of Allah (Peace and blessing of Allah be upon him)
, the son said: “ by Allah, Messenger of Allah , he will not
enter Al Medina untit you give him permission” . So he
was not able to enter Al Medina until the Messenger of
Allah granted him permission to do so humiliatively.

RN
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A letter from a Reader

There exist some facts which ,though are bitter, we
should realize. There are some people who live among us
and talk the same language of ours, those people used the
present miserable reality of their nation at this stage of the
history. They started insulting its religion, history and her-
itage. Some contest its Book (the Quran}; some disdain the
Sunnah, some endeavor to separate its assembly, some spy
on it. Not up to this limit, the enemy entrusted those people
with the mission of impeach and fighting it on its behalf.

To confront such bitter situation, one may wonder
whether the other nations used to have such traitors. The
answer may be that such a behavior, with its negative and

positive aspects, is common among the people ,which

means that all the previous nations used to have corrupted
people. It is certain that the nations which already for-
tified its people and raised them to love their civilization,
people and creeds have escaped this danger. They even
passed over the stages of disputes and social conflict and
dedicated themselves to boost their industries and econ-
omies, eating of what they are producing and riding and
wearing of what they are making. Thus, they were no long-
er in need of other people’s culture and behavior .

The Muslim Ummah is suffering nowadays from bitter
enemies living from within, some call those people
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In the Name of Allah , Most Gracious , Most Merciful
PRINCIPLES AND REGULATIONS FOR PUBLICATION

Contemporary Jurisprudence Research Journal staff would like to
notify researchers that principles of publication in the journal necessitate
the following :

I- Research submitted for publication, should be based on Islamic

(Figh) jurisprudence .

Research should concentrate on issues , guestions and contemporary

problents and the way of finding both scientific and practical solu-

tlons for them according to Islamic (Figh) jurisprudence , and its

concepts which are confirmed by the people of Sunnah .

3 Research should be objective and conmprehensive. It should follow a
scientific method in terms of depending on original references,
documentation and explanation of (Ahadeeth) showing their degree
of authenticity .

4- Any research submitted for publication , should not have been
published in either a book, a journal or any other means of publication.

5- References should be mentioned in a margin at the lower parts of the page
a long with a short biography for the figures mentioned in the research.

6- Scientific references and their authors’ names shouid be nlpha-
betically indicated at the end of any research , Place and date of
printing along with the publishing house should also be mentioned.

7- A statement indicating that the research has not been published
before, should be attached to the research .

8- Research should be concluded by a brief summary manifesting results
and opinions included therein .

9- A satisfied abstract should be attached to the research to be transiated
into English .

10- Pages of research should not be less than twenty pages of the journal,

11- Researcher’s name should be fully written along with his scientific
post, if any .

12- Researches are arbitrated by (Fugaha) jurists and specialized scholars
(‘Ulama) according to a form which indicates principles and pro-
cedures of arbitration . Among these principles is that arbitrators
should not know the authors’ names and vice versa whether the
arbitrators agree that their researches o be published or they show
some observations or even recommend not 1o be published .
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