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Allah (peace and prayers be upon him) would have

never ignored touching Al Rukn Al Yamani and the
stone in all the occasions he had performed Tawaf .

One of the rules of Tawaf is that the one
performing Tawaf will be opposite to the Stone by
all his body in compliance with the Messenger of
Allah who faced the Stone using his whole body,
which indicates that he looked at the Kaaba.

The second reason is that if it said that looking
at the Kaaba is not permitted, then the one
performing Tawaf will be doing so while covering
his eyes, which is wrong and even not possible.
Based on the preceding, what these books have
quoted is baseless.
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322- Acts which are Irrelevant to the Rules
of Tawaf

From India, brother Sheikh Abul Kalam Al
Qassimi Al Madhaheri, wrote that some books of
Figh in Urdu have quoted that looking at the Kaaba
and directing one’s chest during Tawaf is not
permissible. He is asking about the ruling on this.

To the best of our knowledge, there is no
evidence supporting what is included in these books.
We believe that this is invalid for two reasons:

The first one is that the valued books of Figh-
especially the books on the Hanafi Math-hab upon
which such books have relied as references - did not
mention what may indicate that the Messenger of
Allah or his Companions had done that. However,
the Messenger (peace and blessing be upon him)
acted in contradiction to that. Once he enters the
Sacred House, he would start with the stone, face it,
say “Allah Akbar” and “La Haha lllah Allah”, and
raise his hands. When performs Tawaf on his Rahila
(riding animal), he would touch Al Rukn Al Yamani
by his crosier. All this indicate that he (peace and
blessing of Allah be upon him) used to look at the
Kaaba to see the Al Rukn so as to touch it, He would
do that while performing Tawaf. Ibn Omar, may
Allah be pleased with them, said: the Messenger of
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I said: work of a Muslim for a non-Muslim
became a fait accompli imposed by the conditions of
Muslim employees who were compelled to travel
seeking jobs in places they will have never imagined
to go to unless they were really in need of earning
their means of living. However, a Muslim must not
take jobs which are not permissible. Consequently,
he is not allowed to work in such places where
prohibited matters are sold such as wine and similar
things. Allah once made it forbidden to a Muslim to
work in whatever leads him to commiits a sin, by that
Allah had honored a Muslim and had mercy upon
him from the consequences of such a sin.

To sum up the case, a Muslim works for a non-
Muslim at a cemetery allocated for non-Muslims is
originally permissible, because working at the
cemetery is not forbidden in Islam. However, he
should have turned away from such a job for many
reasons for which there is no room to mention. The
Messenger of Allah ( peace and blessing of Allah be
upon him) said : whoever refrains from what is

forbidden, Allah will make him chaste, and
whoever manage himself without getting into sin,
Allah will help him.
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In Math-hab Al Imam Malik, it should be
differentiated between two things: the first one a
Muslim is not allowed to work for a non-Muslim in
matters which are already impermissible such as

dealing in wine, grazing pigs or serving at a church
and such other jobs.

But if a Muslim works for a non-Muslim in
allowed jobs like construction and such other
permissible jobs, then this is permissible provided that
such a work will not entail any humiliation to him.

According to Math-hab Al Imam Al Shafi‘l ,
there is a view stating that a Muslim is not allowed
to work for a non-Muslim. A second view holds the
opposite based on the fact that Ali, may Allah be
pleased with him, worked for a Jewish lady.

According to Math-hab Al Imam Ahmed, a
Muslim may not work for a non-Muslim serving
him, but he may work for a non-Muslim in other
jobs like tailoring and similar works. This view is
supported by the work of Ali, may Allah be pleased
with him, for the Jewish lady while the Messenger
of Allah (peace and blessing be upon him) did not
prevent him from so doing. This sort of work is also
a commutation confract which involves no-
humiliation to the Muslim.
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goods and did not know when his task will end
because he is not aware of the time he will finish
importing goods. Another example is one who
leaves his home country to one place for a certain
mission and he does not know exactly when such a
mission finishes.

321- Ruling on Work of a Muslim for a non-
Muslim

Brother Burhani from France sent a letter
asking about the ruling on the work of a Muslim at
the cemetery in France, referring that the nature of
such a work may involve unearthing a grave,
removing the body once buried and another
replacing it.

According to Math-hab Al Imam Abu
Haneefa, originally a Muslim may work for a non-
Muslim because this is a commutation contract such
as sale. However, it is disliked as this would involve
humiliation to the Muslim who should not humiliate
himself in any way. According, to Al Imam
Mohammed and Al Imam Abi Yousuf, the pay given
to a person who carries wine is disliked as this
serves to bring about sins and evil. Al Imam Abu
Haneefa did hold the same view.
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To answer this question, we would say the
Messenger of Allah (peace and blessing be upon
him} used to shorten Salat when he travels to
perform Hajj, Umra or go for a Ghazwa (military
expedition). The Ulama were unanimous that
whoever travels to perform Hajj, Umra, and Jihad or
to go for trade, he may shorten the four — Rakat
Salat offering it only two Rakat.

For the brother he asked the question, we can
answer him that the one who exactly knows the
period of his journey should offer a complete Salat if
he i1s to stay more than four days. Similarly the
student who was sent to study abroad and set a time
limit for his journey, or the tourist who allocated a
fixed vacation , or the trader who realized that he
should stay for a specific time , or the employee who
was delegated to work outside his country for a
definite period of time. All those and anyone of their
capacity know for certain the period they stay during
their journeys, and hence they are required to offer a
complete Salat four days after they arrive to their
destinations.

But in case that one does not know for certain
the period he will be staying during his journey, then
he is permitted to shorten Salat. For example, the
trader who traveled to one country to mmport some
goods and did not know when his task will end
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And women shall have rights
Similar to the rights against them,
According to what is equitable

Qiwama has consequences on man; likewise he
has rights due to it. Man has the right that his wife
takes care and safeguards his Qiwama. Therefore, if the
wife disobeys her husband such as being rebellious to
or mistreating him, then he may reserve his rights
towards his wife similar as the ruler who looks after
and preserves his people’s affairs.

this issue is dealt with frequently by those
inventing Shubohat against Islam in such a manner
reflecting their hatred to the Rules of Allah , but
what they are doing will for sure go in vain.

320- The Period of a Journey during which
Salat may be Shortened

Brother Nassir from Washington DC, U.S.A
sent a question in which he mentioned that he used to
shorten Salat for seven months, and he is enquiring
whether he is required, after this period, to offer a
complete Salat, taking into consideration that he did
not decide how long he is going to stay in the US.
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319- Qiwama 5 and comments made on it

This is a question from brother Rasheed
Kahwas from Morocco in which he enquires about
the Ijtihad made by Al Fuqaha refuting all Shubohat
(doubtful matters) or which the unfair people
circulate about the issue of Qiwama

Qiwama 1s primarily determined by two issues,
preference and provision. Making that preference is
attributed to the difference in natural characteristics
between men and women which can not be changed
because Allah the Most High predetermined that. As
for provision, it is because men are capable to spend
on women. Therefore, a husband should pay his
wife’s Maher and should provide for her. Failure to
fulfill this duty, the wife may ask for divorce and
judiciary will support her attain such a right.

Qiwama does not mean that men are
dominating women or taking their free will. It is to
take care of and guide them as well as agreeing with
them in how to bring good to their home. Allah
Almighty explains this in his saying:

> - act of men managing women’s affairs, being in charge
and protecting their inferests
1
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the guardian should be fair, and this is the opinion
held by the Math-hab. The second view says that
fairness is not a condition to assume guardianship
and hence it is permissible for Al Fassiq to give a
woman in marriage. According to the Math-hab,
having an evident or concealed fairness as a
condition is a hard matter which may render most
marriages invalid.

I said: that it is to consider the condition of the
person who is described as Fassiq. If his Fisq is
concealed, then he should be treated according to the
apparent condition and accept his guardianship, and
it is for Allah to judge his condition as people have
no right to look for what is concealed. Concealing
people’s faults is a matter sirongly recommended by
Islam.

However, if the person who is accused of Fisq
deliberately shows what stands for his evident Fisq
without abstaining from this, then such person may
not act as a guardian because a person like this is
lacking integrity and he is not trusted to give a woman.
in marriage. This person may give her to someone
who is not competent whether in his religion, honesty
and honor. In this case this role will be played by
someone who is more entitled to do or else the ruler or
the judge will give her in marriage,
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and blessing be upon him): give your daughters in
marriage to the competent men without delay.

In Math-hab Al Imam Malik , there is one view
stating that Al Fisq (immorality) is a reason whereby
guardianship is deprived. But the famous view says
that Al Fisq does not prevent guardianship, rather it
affects the soundness of the marriage contract but not
its validity, no matter whether Al Fassiq is concealing
or revealing his Fisq.

The evident view according to Math-hab Al
Imam Al Shafi‘l says that Al Fisq prevents
guardianship of marriage in any way because
guardianship is one condition of marriage validity
which does not exist with Fisq. Therefore,
guardianship will move to far relatives. Some
companions quoted two opinions with regard to the
guardianship of Al Fassiq; first one disapproves it
whereas according to the second opinion his
guardianship is permissible because it is a right that
becomes eligible by Ta ‘aseeb and hence he should
not be denied that right such as in the cases of
inheritance and leading people to pray for the dead.

In Math-hab Al Imam Ahmed, there are two
opinions regarding faimess as a condition for
assuming guardianship. The first one suggests that
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CASES FROM JURISPRUDENCE (FIQH)
POINT OF VEIW ()

Dr. Abdur Rahman Hassan Al Nafisah

318 — Ruling on Al Fassiq (immoral) being a
guardian in Marriage

The above is a question received from G.K Al
Tohari from Jazan, K.S.A.

Al Fugaha differed as regards the validity of
Al Fassiq being a guardian in giving the woman,
under whose guardianship, in marriage. According
to Math-hab Al Imam Abu Haneefa, such
guardianship is valid taking evidence from the
general sense in his Almighty saying:

And marry such of
You as are solitary

The Math-hab also founded validity of that
from the saying of the Messenger of Allah (peace

* These questions are forwarded by readers, and are answered
by the proprietor and the chief editor of the Journal Dr.
Abdurrahman H. an-Nafisah, and are published on the Journal

website (www.fighia.com.sa)
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institutions must include a Shari 'ah control body
with a highly qualified staff in Shari 'ah sciences.

The Ulama gave different opinions as regards
the court (or the judge) which is competent to
consider the dispute arises if there is a difference in
terms of place between the litigants and the court
entitled to consider the case. Concerning on-line
contracts, it Is appropriate to act in accordance with
the opinion held by Al Jomhoor who believe that the
competent judge will be that of the plaintiff because
probably he is the consumer who is the weaker party
of the contract and hence need to be protected;
taking into consideration the clauses upon which the
contracting parties have agreed. The place where
execution is made will be as per the decision of the
competent judge except when the case associates
with a real estate in which circumstances the
competent court will be the court where the real
estate exists. However, in all cases the Shari‘ah rules
should be observed.
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- In indirect E-mail contracts, the session starts once
the offeree learned about the offered item. It lasts
until contract term expires if any; otherwise and to
deal with that, it is needed to refer to the business
practices. It is valid to make financial contracts on-
line. Sarf and Salam contracts may even be
concluded on-line as it is possible to make direct
payment. Marriage contract has a particular status
which involves formality concepts. Considering all
that, making on-line marriage contract is invalid as
it entails lots of evils.

- If the two contracting parties agree on defining a
particular law governing the contract, then such
agreement is valid and enforceable, provided thai
the said law is derived from Shari'ah. It makes no
difference whether all the contracting parties are
Muslims or some of them are Muslims and the
others are not. The agreement becomes null and
void and unenforceable if it is not derived from
Shari 'ah.

- One of the proposed solutions about arbitrating
positive laws which contradict Shari 'ah is to
approve an express text in the contract stating that
Shari 'ah must be given the right of arbitration.
Also, there should be a call to establish
international arbitration corporations act in
accordance with Shari'ah, with a permanent web
sites and adopting transparency and clarity. Such
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of time separates between offer and acceptance,
in which case it would be a contract made
between two absent persons in terms of both time
and place.

- Based on the Hanafi Math-hab opinion that the
offer is what is issued firstly and acceptance is
what is issued secondly, then advertising a
commodity or service in the web sites is an offer
made by the offeree except in some cases in
which the other contracting party is looked at as a
juristic body by the party issuing the offer. Thus,
advertising in this case and the like is considered
a request for contracting not acceptance. It will be
similarly the same in cases when the offer is
made via e-mail, conversation or viewing.

- Offer and acceptance need to be clear indicating
the will of contracting .Moreover; acceptance
should conform to offer and associated with it.
These conditions have to be met when making
on-line contracts so that they become valid.

- On-line contract session starts once the interested
party access the web site of the offering company
and continues until he/she signs out.

- In direct E-mail contracts, the session starts once
offer is made and continues until the interested
party signs out. The same rtules apply to
“conversation” and “viewing” contracts.
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protection to it is a matter coincides with the
objectives of Shari‘ah in terms of preserving
property and private rights. The ruler has the right to
estimate such penalties according to the crime’s
circumstances.

- Shari‘ah made consent as basis in concluding
contracts without determining particular wording
or form. That is why the rules of Shari‘ah are
broad enough to accommodate new means and
forms for making contracts such as *“making
contracts electronically”.

- On-line contracts attain lots of methods, the most
important and current of which is contracting via
“web sites” and “E-mail” and via conversation
and viewing,

- Contracts in Shari‘ah are made by the saying, act,
writing or the sign performed by either or one of
the contracting parties.

- The internet is a tool and means by which writing
is conveyed. This means is legitimate according
to Shari‘ah as it does not involve anything
contradicting Shari‘ah, and also it is the same as
making contracts through the messenger or
normal mail.

- Originally, on-line contracts is regarded as
making contracts between two parties who are
present in terms of time and absent in terms of

- place, unless there was a relatively long interval
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It is valid to conclude financial contracts on-
line. However, when making Sarf contract, it is
stipulated that Taqabudh (handing over of
commodity) has to be done directly. And when
making Salam contract capital should be delivered
immediately. As for marriage contract, it is not valid
to make via internet according to the researcher.

The rules governing the way of contracts are
those to which the two contracting persons have
agreed, on condition that these rules are derived
from Shari‘ah. According to Al Jomhoor (majority
of Fuqaha) the competent court will be in favorer of
the plaintiff as it is the weak party. Exception is
made if the suit associates with a real state, in which
case the competent court will be the court of the
place where the real state exists.

Use of electronic signature particularly digital
one to prove electronic contracts is in conformity
with the principles of proof applied in Shari‘ah
which did not determine certain or particular number
or shape of means of proof; however, every means
with which truth may be revealed is regarded one of
the means of proof.

Owing to the risks resulting form violating
electronic  signature, thus setting appropriate
penalties for relevant crimes to establish criminal
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Electronic Contracts
Fighi Comparative Study

Dr. Abdullah An-Nasser®

Electronic  contracts are the coniracts
concluded via electronic devices. They are
numerous but the most important and the latest of
which is the computer.

On-line contracts using the computer is valid
according to Shari‘ah because Figh views “consent”
as the basic element for concluding contracts
without defining a particular form. Contracts, in
light of Shari ‘ah are concluded by statement, act,
writing or a signal. Internet is a tool to convey
writing which is a legitimate means in Shari ‘ah as it
is the case with making contracts in writing between
parties who are not present.

On-line contracting is a sort of contracts
concluded between two present persons in terms of
time and absent in terms of place, unless there was
an interval of time in which case it would be a
contract made between two absent persons in terms
of both time and place.

* Assistant professor at the Department of Islamic Culture,

Faculty of Education, King Saud University, Riyadh .
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many E-commerce contracts and laws are very
interested in the issues such as referring to the client,
termination and annulment of the contracts and
refund in specific cases, etc.

- The draft law pays attention to the authentication of
the E-commerce contracts in order to maintain their
soundness and seitle disputes arising therefrom.
Authentication may be made by keeping and writing
of electronic transactions, putting electronic
signature on them and verifying such signature.
However, all this should conform to the Shari ‘ah-
based judgments in terms of authentication and
approval.

- The researcher pointed out the following observations
on the draft law, here are some of them:

1. The draft law did not mention definitions for
some terms such as information, E-commerce and
the signature check method.

2. the draft law should have primarily refer to some
issues some of which are; the Shari‘ah-based
restrictions to exchange money by money and the
money transactions, impacts of E-commerce
contracts, methods of paying the price and
receiving the priced item, guaranty, contracts
options and that adoption of documents and
writing as means of approval should have
explicitly been stated in the draft.
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- The options resulted from the contract session in
the E-commerce via the internet are offer,
acceptance and the session.

- The conditions regarding the contracting parties
in the E-commerce contracts via the internet are
the same conditions applicable to the ordinary
contracting partiecs. The problem of failure to
identify the competency and the personality of
one or both contracting parties may be solved
through many ways one of which is a neutral
party who is the attestation services provider.

- The Fighi considerable conditions regarding the
matter contracted upon are applicable to the
matter contracted upon in the E-commerce
contracts concluded via the internet

- In E-commerce contracts via the intemet, the price is
paid electronically via the internet in some occasions,
and according to ordinary means in others.

- the contracted upon item be it a commodity or a
service is delivered directly through the internet ,
and may as well be delivered by means of regular
delivery ways.

- Many E-commerce contracts are so keen on
confirming the client’s right in guaranty and that the
client, besides enjoying the Shari‘ah-based guaranty,
has to enjoy a guaranty by virtue of the contract.

- In the E-commerce contracts via the internet, the
option of its different types is established. Therefore,
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Electronic Commerce via the Internet

Its Rules and Impacts on the Islamic Figh

And the Saudi Laws

By Dr. Ali Ibn Abdullah Al Shehri’

Definition of E-commerce
It is the process of exchanging commodities

and services to achieve profits via internet.

It is most common to restrict the term of “E-
Commerce “to what is made via the internet.
E-commerce is allowed practice according to
Shari‘ah as it achieves interests for the parties of
the contract. Therefore, any forbidden contracts
such as gambling and Riba contracts concluded
within the E-commerce would take their rule in
ordinary occasions.

It is permissible to use electronic writing, voice
and both direct and indirect voice and picture o
conclude e-commerce contracts via the internet,
as well as expressing free will in such contracts.
The contract session in the E-commerce contracts
via the internet takes the rule of the contract
session in the ordinary commercial contracts.

3

Associate professor at the King Fahd Security College,
Riyadh
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Mujtahideen. Everybody is aware that such
nonsense aims at accusing Shari‘ah of being
unable to observe the people’s interests.

7. The important criteria to be observed in
regards to At-Tajdeed is that it should
conform to the Book and Sunnah, and
maintain the invariables, creed and origins of
this Ummah without affecting it.

I concluded that At-Tajdeed has both negative
and positive aspects; once the Ummah takes At-
Tajdeed that conforms to Shari ‘ah, it will obtain good
in this life and the Hereafter; and if it pursues the paths
of deviant Tajdeed, it will harvest corruption and evil
in both lives. And Allah is the Helper.

I believe that the issue is so serious and
requires the immediate care and attention of
scientific institutions, Fighi forums, research centers
and the departments of Usoul Addin in Islamic
universities, through publications, conferences,
researches and so forth. Mass media could also be
employed to refer to the issue and contribute to
solve it. Ulama and experts should also care about
this issue by mentioning its criteria and conditions
so that concepts and facts may not be mixed up. 1
pray to Allah to grant everybody success, and pray
to Him to support His religion and guide those who
are misled among Muslims to the truth. Truly Allah
is the One who guides to the correct Path.
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or that they want to achieve their suspicious
goals and treat Shana‘h as not being
appropriate for any time and place.

4. Pursuing paths of fallacy and confusion.

5.  Seeking to freeze texts and judgments taking
various methods to achieve this. Sometimes
they stipulate that texts must be quoted in
succession ( or Twatur ) ; other times they
accept the Prophetic traditions that is based
on statement ( As-Sunnah Al Qawliyah);
sometimes they approve the judgment as per
the cause and reject the general sense of the
text; sometimes they rely on Islam’s
objective understanding , not in order to
comprehend what the Law Giver intends but
by way of freezing texts. They also believe
that judgments are historical. According to
them they change from one age to another
and they are relative and often absolute as
they have alleged.

6. magnifying the role of interests, causes and
judgments involved by Shari‘ah and taking
them as an attractive slogan and flexible
vehicle in order to attain, based on their
allegations, a result that such judgments do
alter according to the alteration of interests,
claiming that such alteration and abrogation
is a right granted by Shari‘ah to the
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issues which no use to study and getting
involved in futile arguments.

Listing the chapters and issues which, because
of the evidence, proved to be of benefit and
use. For example, the chapters dealing with
Magqasid Al Shari‘ah (objectives of Shari‘ah)
and the principles of preference and priority.
Adjusting the branches in accordance with
their origins and setting as many actual
examples in our contemporary life. This would
have a greater impact on students to train them
deduct the Fighi branches from the original
principles as well as blocking the door before
those who believe that Shari‘ah can no longer
fulfill the requirements of time.

Here are some aspects of rejected approach

followed by callers for Tajdeed:

1.

Adoption of generality and rising of the
bright slogans such as liberty, illumination,
and coping with development and progress.

Exaggerating trivial matters to avert their
occurrence as for instance scholastic theology
and dialectic assumptions.

Opening the door of Ijtihad for those who do
not have its right tools, because such callers
are not specialized in Shari‘ah sciences and
have nothing to do with the science of Usoul;
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Tajdeed which is called for by those whose vision is
blurred because of their sick hearts or lack of true
understanding of their religion.

The required Tajdeed tackles many areas in
judgments, evidences, Ijtihad, preference. So if
Tajdeed is made in the way they are presented or in
regards to their style or context without affecting
their core, this will be an acceptable sort of Tajdeed,
otherwise no.

The most important aspects of the legitimate
method to be followed concerning making Tajdeed
are as follows:

. Putting this science in practice to be a path for
appropriate deduction based on the simplified
methods adopted by Al Salaf As-Salih and far
away from formalities which blocked the door
of the appropriate deduction. Achieving this
would be by observing methodological steps
based on scientific principles , the important of
which is that any origin and principle should
meet the two Wahis ( revelations) and having
the valid reasoning for every principle, caring
that any principle will have a scientific fruitful
outcome, in a framework of freedom supported
by evidence without being fanatic to or
imitating whatever docfrine, and ignoring the

15
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At — Tajdeed Fi Usoul Al Figh
(renovating the principles of Figh)
A contemporary Study in light of
Quran, Sunnah

By Dr. Abur-Rabman Ibn Abdulaziz Al Sudais’

“Usoul Al Figh” is to realize the practical
Shari‘ah-based judgments obtained from their
detailed evidences. The science of Usoul Al Figh is
very important as it is the main gate through which

~ Al Mujtahideen enters to study the evidences and
adjust them to fit the incident. They use it to
compare between the different opinions of Ulama to
adopt the outweighing opinion so that they use it as
shield to refute the false -allegations by way of
maintaining Shari‘ah’s perpetuity and validity in
every time and place.

At- Tajdeed which Shari ‘ah requires is that
which is based on the valid legitimate evidences and
the understanding of the Salaf — that which seeks the
adequate solutions for confemporary incidents and
keeps the nation-away from indulging in creed and
behavioral deviations. This is unlike the type of At-

? Teaching staff member in the Faculty of Shari ‘ah, Umm

Al Qura University, and Imam and preacher of the Sacred
Mosque in Makkah Al Mukarrama

14
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6. Observers to the conditions of the crescent are
agreed that generally at the beginning of the
month the western edge of the crescent
becomes bright with the concaved side
inclined wpwards. In the end of the month the
eastern edge of the crescent becomes bright
while the concaved side inclines downwards.
This applies to the northern hemisphere and
the opposite has to be observed in the southern
hemisphere.

13
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3.

Eye sighting from the surface of ground is the
approved way of the Shari ‘ah based sighting
of the crescent. Therefore, sighting of the
crescent from an airplane is inconsiderable as
it rises over the earth. The same rule is
applicable when sighting of the crescent is
sought via satellites because they go beyond
the atmosphere.

included within the naked eye sighting is
viewing via telescopes or magnifying devices
and transmitting pictures by them via the
visual means such as television , computer and
video phones and other means. This was
stipulated by the resolution No. 108 issued by
the Scholars Senior Board at the Kingdom of
Saudi Arabia on 2/11/1403 H conceming the
establishment of observatories to assist in the
sighting of the crescent.

Seeking the sighting of the crescent in the
evening has to be westwards where the
crescent sets to the north of the location where
the sun sets if the equatorial inclination to the
moon is as greater as the sun. If it is the
opposite, the location where the crescent sets
will be to the south of the location where the
sun sets. This  applies in the northern
hemisphere and the opposite has to be
observed in the southern hemisphere

12
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Islam on which the sighting of the crescent is a
perquisite. Therefore, it is required to seek the
sighting of its crescent because whatever an
obligation may not be fulfilled without it becomes
an obligation in itself.

According to the famous opinion in the Hanafi
Math-hab, the testimony which one person provides
regarding the sighting of the crescent in a cloudy
day is acceptable. However, in the Maliki Math-hab
such testimony is not acceptable. In the Shaf’i and
Hanbali Mathahib, the testimony of one trustworthy
person will only be accepted.

The following should be observed regarding
the Shari‘ah-based sighting of the Crescent

1. Seeking the sighting of the crescent of
Ramadan and Shawwal immediately after the
sunset of the 29th day of the lunar month
because it will not be less than 29 days and not
more than 30 days.

2.  mostly the sighting of the crescent at the
beginning of the month has to be immediately
made before the sunrise or immediately after
sunset because the sun rays at that time is not
strong enough to prevent the sighting of the
crescent which has only slightly moved away
from the disk of the sun.

11
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inconsiderable is one of the issues on which Ijtihad
has to be applied and over which controversy is
justifiable. Evidences, being almost similar, do not
outweigh one trend over the other. However, I am
more inclined to the trend which considers Ikhtilaf
Al Matali‘ as it includes Ibn Abbas, who is the
scholar of the Ummah and the interpreter of the
Quran, and Ikarma. The Messenger of Allah (peace
and blessing of Allah be upon him) says:” observe
fasting upon sighting the moon and break your
fasting upon sighting it. If it becomes cloudy so that
you can not see the crescent, then you may complete
thirty days (after which you may break fasting).
From this Hadeeth one may realize that the crescent
does not appear simultaneously for every body on
the earth and is not concealed by clouds from every
body on the earth. This would mean that in each
region people have their own sighting.

Everybody in any region especially those
whom Allah granted sharp sight faculty should
ascertain the sighting of the crescent in its
appropriate locations and times. The Companions,
may Allah be pleased with them, used to ascertain
the sighting of the crescent of the month of
Ramadan and that of Shawwal.

In observance to the principle of Ihtiyat
(cautiousness), it is obligatory to fast during the
month of Ramadan which is one of the pillars of

10
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they trust and with which they share part of the
night, no matter how little this part is, in which the
sighting of the crescent is.ascertained.

The Fighi views regarding the issue of Al
Matali ¢ can be Aftributed to two trends as follows:

“Ikhtilaf Al Matali’” is inconsiderable, so once
the crescent is sighted in one region, it will be
mandatory on all the regions to act accordingly. This
the famous opinion held by Al Hanafiyah and Al
Hanabilah. Al Baghawi, a Shafi ‘I Faqeeh, related
the same view.

the second trend: Ikhtilaf Al Matali ¢ is
considerable and hence the people of the region who
fail to sight the crescent will not be required to
follow other people sighting of the crescent unless
the two regions are close to each other. Such
distance is determined by the locations of the sun
and the moon, other people determined that as per
the territory, and others determined the distance by
the distance of Al Qasr. This trend represents the
view held by the majority of Al Shaf ‘iyah and it
constitutes one of the opinions adopted by Al
Hanafiyah. It was also the held by some Hanafiyah
and Malikiyah.

Based on the afore-mentioned we can say: the
issue of Ikhtilaf Al Matali‘ being considerable or

9
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Ikhtilaf Al Matali’ is a phrase denoting
differences of the crescent sighting, that is, the
sighting of one region is not binding on others. Itis
one of the matters that are established as far as
Shari‘ah and reason are concemed. This is the view
held by Al Jomhoor and was applicable in the
regions of Islamic state. So it should not be
exaggerated that Ikhtilaf Al Matali‘ causes Muslims
to become disunited.

Originally, confirming that a new lunar month
has born is based on naked eye sighting with the aid
of telescopes and astronomical calculations. The
angle length between the sun and the moon should
not be less than (8) degrees after conjunction and the
angle height of moon in the horizon — at sunset —
should not be less than (5) degrees.

Sighting of Ramadan crescent is confirmed by
both Tawatur and Istifadha. It can also be confirmed
by the news brought by one person a male or female
unless moon sighting becomes impossible at that
time. The Muslim communities are required to seek
the sighting of the crescent on the 30th night of the
month of Sha‘ban and that of Ramadan. Their
fasting and breaking of fasting must be on the basis
of this sighting. In case of any reason whereby
sighting of the moon becomes impossible, then they
may act by the sighting of the Muslim regions which

8
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Methodology of "Ithbat al Ahillah"
or (confirming the Crescents)
In light of Contemporary Changes

Dr. Mohammed Jaber Al Alfi '

Al Matali’ is a phrase denoting the location
where the moon rises by its luminous crescent side
to the people of the earth at sunset in the first night
of the lunar month.

Al Fuqaha from different Mathahib are agreed
that fasting on the month of Ramadan should be
observed by sighting the crescent, deriving evidence
from the Almighty saying:

So every one of you

Who is present (at his home)
Should spend it in fasting
(Al Bagarah, from Ayah 185)

They based their evidence also on the Hadeeth
which was narrated by Muslim: "ebserve fasting
once you sight the crescent and break fasting once
you sight the crescent’

' Professor of Comparative Figh at High Judiciary Institute,
Riyadh
7



2,

K =)

000

=0

)

O,

=
°°° (=)

©.0,

=)

()

But it turned to be frail in its late stages and this frailty
was consequent upon a defect in administering it throughout
those stages; may be it realized this just after it is too late.

Muslims nation currently suffers a weakness of managing
and it is feared that this weakness strikes aspects it must not
strike. Part of this danger is represented in what some of the
visual mass medias disseminate like the circulation of seduc-
tions such as lawfulness of magic; the propagation of some
abominable acts; propagandizing for some groups; calling
upon submission to some heathen habits under the name of
festivals and ceremonies, the thing that tempted young boys
and girls to ignorantly adhere to them.

Those occurrences inwardly and outwardly affect be-
lief. If we follow these seductions, their dangers will be
utterly apparent to us, for if the nation got afflicted in its
belief at any degree, it is considered enormous. It is fully
known that belief is the fort and weapon of the nation in
the face of hardships, so if spirits were frail, there would
not be a weapon in the face of a world infested with dead-
locks and in which powerful countries deem it necessary
to tighten their grip and bully the weak ones.

And Allah is the Helper




Praise be to Allah Cherisher of the Worlds and peace
and blessing be upon the master of early and late, his rel-

atives and companions

Nation entity is one; just like the body if a joint of
which is afflicted surely the affliction will be visited upon
the other joints to the extent that renders the injured in the
horns of dilemma to determine the affected joint. There-
fore when deterioration creeps into a nation no aspect can
escape it, and exactly this is the state of nations, If they
were politically deteriorated they will be economically de-
teriorated and vice versa; if they were ethically deteriorat-
ed, they are unquestionably deteriorated in all aspects.

Ancient civilizations might not have been tumbled
down uniess a weakness plagued their life aspects and
they couldn’t tackle it whereupon it began undermining
them till those civilizations were unknowingly blown

into. This was history of Tatars, Assyrians, Caledonians,

Greek and Romans.

This also applies to the Islamic state which was the
epitome of strength when firstly established by the proph-
et of guidance Mohammed (peace and blessing be upon
him) who fought tooth and nail along side with his com-

panions’ emigrants and supporters.
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In the Name of Aliah , Most Gracious , Most Merciful
PRINCIPLES AND REGULATIONS FOR PUBLICATION

Contemporary jurisprudence Research Journal staff would like to

notify researchers that principles of publication in the journal necessitate
the following :

I- Refearch submitted for publication, should be based on Islamic
(Figh) jurisprudence .

2- Research should concentrate on issues , questions and contemporary
problems and the way of finding both scientific and practical solu-
tions for them according to Islamic (Figh) jurisprudence , and its
concepts which are confirmed by the people of Sunnah .

3- Research should be objective and comprehensive. It should follow a
scientific method in lerms of depending on original references,
documentation and explanation of (Ahadeeth) showing their degree
of authenticity .

4- Any research submiitted for publication , should not have been
published in either a book, a journal or any other means of publication.

5- References should be mentioned in a margin at the lower parts of the page
a long with a short biography for the figures mentioned in the research .

6- Scientific references and their authors' names should be alpha-

betically indicated at the end of any research . Place and date of
printing along with the publishing house should also be mentioned.

7- A statement indicating that the research has not been published
before, should be attached to the research .

8- Research should be concluded by a brief summnary manifesting resulfs
and opinions included therein .

9- A satisfied abstract should be attached to the research to be translated
into English .

10- Pages of research should not be less than twenty pages of the journal.

11- Researcher’s name should be fully written along with his scientific
post, if any .

12- Researches are arbitrated by (Fugaha) jurists and specialized scholars
{‘Ulama) according to a form which indicates principles and pro-
cedures of arbitration . Among these principles is that arbitrators
should not know the authors' names and vice versa whether the
arbitrators agree that their researches 1o be published or they show
some observations or even recommend not 10 be published .

13- Researches which are not published , will not be returned .
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