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* Contemnporary Jurisprudence Research Journal - Issie No, 72- eighteenth Year*

against it. The reason for this prohibition is to avert
a likely evil leading a Muslim to get involved in
Shirk (polytheism).

The second one; supplicating the dead to seek
their assistance. Seeking ones assistance 1s generally
two-fold: the first one is seeking the assistance from
the living person in worldly matters which he is able
to do, and this is permissible. Secondly, seeking
assistance from some one in matters which can not
do, and this forbidden and even one form of Shirk.
Examples for this are such as secking the assistance
from a person for getting cured or eliminating a
calamity and the like.

Third issue: performing Salat in the mosques
where graves are built and this is not permissible
except in the mosque of the Messenger of Allah (peace
and blessing of Allah be upon him). His grave used to
be in ‘Aishah’s room which was later included in the
mosque during the era of Al Waleed Ibn Abdulmalik.

There are many reasons for prohibiting
performance of Salat in the mosques. One of them
is that the mosques where graves are built are
mostly involving Bia‘a (innovated matter), and
hence performing Salat therein would not be
permissible. Another reason is that such prohibition
is intended to protect Salat performers from
whatever affects their creed. |
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317 — Ruling on one who Supplicates those
Buried in a tomb - like Graves and
whether his Salat is accepted, and the
Ruling on one who Performs Salat at a
Mosque where a Tomb- like Grave is Built.

This is a question from brother Qabayli from
Algeria in which he is inquiring about the ruling on
one who supplicates those buried in a tomb — like
graves, and whether his Salat is accepted, and the
ruling on one who performs Salat in a mosque
where a tomb — like grave is built.

The answer is that Islam, as a religion, was
founded on a great origin which is to worship Allah
alone associating nobody in that neither a closed
Angle nor a Prophet or Messenger, nor any other
creature. This uniqueness requires three major
fundamental issues: first one, performing this
worship with absolute sincerity and confining it to
Allah alone. Second, not getting involved in any
kind of worship to anyone other than Him whether
be that in a form of Du ‘a, request or otherwise in
order to bring good about or eliminate an evil. Third
one is to follow what was brought by the Messenger
of Allah (peace and blessing of Allah be upon him).
The question involves three issues:

The first one: building mosques in the graves,
a matter which the Messenger of Allah has warned
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With regard to the insolvent debtor, it should be
differentiated between the one who is not confirmed to
have gone bankrupt and the one who is confirmed to
have gone bankrupt. In the first case Zakat should be
paid from the debts due on him because the insolvent is
able to gain and borrow and hence becomes able to pay
his debts back. In the second case there are two views
according to the Math-hab: one of them is that Zakat is
obligatory on him and the other one negates that
obligation because bankruptcy prevents the insolvent
from dealing with other people.

In a capsule, paying Zakat from the debts due
on a solvent person is obligatory; however he can
not pay it out without receiving his debts because
paying Zakat is a physical act requiring giving it to
those entitled to receive it. And so long as the debt is
in the debtor’s possession, then the creditor will not
be able to pay it out as this will not be possible for
him to do. If he gets his debts back, then he may be
pay Zakat out of it based on what was earlier
mentioned. This view seems to be more sensible and
fair because Zakat is a right due to its beneficiaries
and a right has to be fulfilled the proper way
possible. This means that he is required to pay Zakat
from debts for every year the debts remain with the
debtor. Whereas the debt on the procrastinating,
insolvent and denying debtors will be regarded as
other types of property.

35



« Contemporary Jurisprudence Research Jourtal - Issue No, 72- eighteenth Yeart
) (e P ———

Second point of view: At-Tawakkul ‘Alullah
requires carrying out of means. Considering this, the
one relying on Allah (Al Mutawakkil) must not rely
on others to dispose of his affairs. Anyone doing that
is, no doubt, weak and helpless. Many Ahadeeth
have indicated that carrying out of means is
necessary.

316 — Ruling on Paying Zakat from Debts.

Debt is either be on a solvent debtor who
admits it, or on a debtor who procrastinates to
pay it back, or on one who denies it, or on an
insolvent debtor who is willing to pay it back but
he can not afford it.

Al Fuqaha have elaborated on this issue.
According to Math-hab Al Imam Abu Haneefa ,
Zakat is not levied on the Dhimar property, a
property of which benefit may not be derived out
such as missing property , property fallen into sea,
confiscated property and the property buried in the
desert in an unknown place. So if the debt is due on
a solvent debtor who admits it, then Zakat should be
paid out of it. However, the apparent view is that
payment of Zakat is contingent on receiving that
debt. Whereas the debt due on the procrastinating
and denying debtors is regarded as the Dhimar
property on which Zakat is not levied.
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needs, and that whatever befalls him is by Allah’s
decision and will.

Third one: certainty that Allah will fulfill for a
slave whatever matters for which he relies on Him,
provided that he acts sincerely .

Fourth condition: a slave must not despair or
act hopelessly once he heads reliantly towards Allah
to help him satisfy his needs.

Allah described the Believers that they rely on
Allah ,and praise them in His Book and in the
Sunnah of His Messenger of Allah Mohammed
(peace and blessing of Allah be upon him).

“At-Tawakkul ‘Alullah” 1is considered a
driving force for the Muslim throughout his life.
Once he believes that his reliance on Allah will help
him fuifill his requests and purposes, he will not
hesitate to work for such purposes now matter how
risky they are.

“At-Tawakkul ‘Alullah” is not just a saying
without action; it is an action from two points of view:

First one : At-Tawakkul ‘Alullah in itself is an
action requiring absolute belief that the One we rely
on — Allah —suffices the one on Whom he relies —
the slave — , protect him from evils and eases his
difficulties. At-Tawakkul ‘Alullah is a kind of
worship and piety. On the other hand worship may
not be fulfilled without acts; thus Salat is an act and
Zakat is an act as well etc,,.
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Responding to sister Aziza, she is advised to
perform Salat at home which , insha Allah , will be a
correct Salat as Allah enjoined on her not to perform
Salat at the Masjid. But if there is a Masjid where
she is able to perform Salat together with her sisters
away from men, then there is no wrong on doing
that in compliance with the saying of the Messenger
of Allah (peace and blessing of Allah be upon him):
“do not prevent female servants from attending
the mosques of Allah, and their homes are best
for them” (narrated by Abu Dawoud).

315 - Reality of “At-Tawakkul ‘Alullah”
(reliance on Allah)

This is a letter received from brother SH, R.
from Algeria about the reality of “At-Tawakkul
‘Alullah”

“At-Tawakkul ‘Alullah” wmeans reliance on
Him and having trust on Him in whatever a servant
secks of matters concerning this World and the
Hereafter. “At-Tawakkul ‘Alullah” may not be
achieved without four conditions being fulfilled:

First one: restricting it to the Almighty Allah only.

Second one: belief that Allah is the One
capable of responding to the slave’s requests and
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And His saying:

Establish regular prayers

At the sun’s decline

Till the darkness of the night (Surat Al Israa,
from ayah 78)

Third: being away from the mosque: it is
essential that Salatul Jam ‘ah has to be performed in
a designated place known as Masjid or Jami ‘. So
whoever performs Salat at home behind an Imam
appearing on TV is no longer considered a person
who performs Salat at the Masjid even if he/she
performs at a place close to it such as hotels and inns
located near the mosques. Exception to that is such
as if these hotels and inns are attached to them and
no road, fence, or any other barrier interrupt them
from such mosques. Based on the afore-mentioned,
it is not permissible for Al Ma ‘moum to follow the
Imam who appears on TV in Salat.

Regarding the question raised by Dr. Zuhair, it
could be answered that his Salat at home, during
curfew times, whether he performs it individually or
as an Imam for his family is correct and will have,
insha Allah, a reward equivalent to that of Salatul
Jama’a as he was withheld, due to curfew, from
performing it. This comes within the sphere of
necessity according to which Salat must be
performed at home by way of persevering oneself ,
an act which is one of the Shari ‘ah necessities.
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(those performing Salat behind Imam) is that it is
essential for both of them to be in one place. This
unity requires the following:

Firstly: Al Ma’moum has to learn about the
Salat of his Imam in such a way that he can see him
and hears his Takbeer, or sees those performing
Salat behind him or hears their Takbeer.

Secondly: that Al Ma’moum has to be close to
the Imam and within the area where he exists.

Thirdly: that nothing interrupting them.

I say: following the imam who leads worshippers
in Salat and appears on TV though enables Al
Ma’moum to view the Imam but still misses three
main conditions which are:

First: difference in place: hundreds or
thousands of miles separate [raq and Holy Makkah,
and though the Imam appears on TV but this would
not fulfill the condition of the place due to the far
distance between the place from where Salat is being
broadcast and the place where it is watched. The
very same example applies to the distance between
Italy and Holy Makkah in terms of far distance.

Second: timing differences: timings may agree
in one place and differ in another. Timing is one of
the conditions of Salat as Allah Almighty says:

For such prayers

Are enjoined on Believers

At stated times (Surat An-Nisaa, from ayah 103
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Regarding the question raised sometimes by
mass media of whether it is permissible for a woman
to assume the position of the Grand Mufti, one can
say that such a question might not have been asked
to attain a sort of benefit from it. This is no more
than a sort of wrangle as if no more male Fuqaha
and Muftis are available.

Briefly, a woman is allowed, if she 1s well
versed in Figh, to deliver Fatwa to whomever
especially women who may find it hard to ask men
about matters which they consider sensitive to them.

314 — Ruling on Following Imam in Salat via TV

Dr. Zuhair from Iraq sent a question which
states: we in Iraq are not able to go to mosques to
offer Salatul Jama‘a (congregational prayers)
due to curfew. So is it permissible to offer Salat
inside the house via live TV broadcasting for
Salat from Holy Makkah where timings for Salat
are the same as timings for Salat in [raq?

Within the same context sister Aziza from
Italy inquires about permissibility of following
Imam in Salat via TV.

To answer these questions, it should be noted
that among the most important conditions regarding
following of the Imam in prayer by Al Ma'moum
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pleased with them). In all eras , there ,in the Islamic
societics were some women who were well versed in
Figh who used to guide whoever inquires about a
matter of the religion. Among those women were
Umm ‘Eissa daughter of Ibrahim Al Harbi who was
a scholar delivering Fatwa on Figh issues. Another
woman was Amat Al Wahid Sakeena daughter of
Judge Abu Abdullah Al Husaini Al Mahameli who
was a scholar of Figh on the basis of Al Imam Al
Shafi’l Math-hab. She used to deliver Fatwa with
Abi Ali Ibn Abi Huraira. Third one was Amat As-
Salam daughter of Judge Abi Bakr Ahmed Ibn
Kamil and many others.

Sixth: delivering Fatwa by women to women
involves evident interest. A woman, being naturally
inclined to bashfulness, may find it difficult to ask a
man about matters which she thinks embarrassing
such as questions on her Tahara (purity) and her
. private life with her husband.

What is most important in this regard is that a
woman delivering a Fatwa should be aware of what
she 1s issuing Fatwa about. The conditions required
to be met be men are the same as those to be
fulfilled by women as far as Ifta is concerned. Some
of these conditions is that she has to be well versed
in Shari‘ah Figh and objectives and has to be honest
and pious.
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good and forbid what is evil. This concept is so
broad in which Futya “issuing of Fatwa” is
accommodated. Therefore, as Futya is permissible
for men, it is also permissible for women.

Second: judiciary is binding for the parties
involved while Futya is not binding for the one
asking for Fatwa; he may either accept or reject it.
For this, Al Fuqaha have preconditioned that
assuming judiciary is restricted to men as it is
binding for parties involved. They consequently,
excluded women from assuming judiciary for some
reasons they have furnished by their own Ijtihad.

Al Imam Ibn Al Qayyim believes that Futya is
broader than ruling and testimony that is why 1is
permissible for women to assume it the same way it
is permissible for men.

Fourth: Al Mufti (one delivering Fatwa) as seen
by Al Imam An-Nawawi is supposed to be Mukallaf
(with legal capacity), Muslim, trustworthy, honest, far
above immorality, clear minded and able {o act
appropriately no matter whether be a man or a woman.

Fifth: delivering of Fatwa by women to women
is a historical practice. Women of Believers used to
explain judgments issued by the Messenger of Allah
(peace of blessing of Allah be upon him) in matters
pertaining to women, Among them were ‘Aisha ,
Umm Salama, Zainab and Maymouna (may Allah be
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CASES FROM JURISPRUDENCE (FIQH)
POINT OF VEIW ()

Dr. Abdur Rahman Hassan Al Nafisah

313 -~ Ruling on Women Assuming Ifta

(issuing legal verdicts or Fatwa)

This is a question raised by brother Sameer
from Arab Republic of Egypt in which is
inquiring about whether it is permissible for
women to assume Ifta either officially or
unofficially, particularly in matters concerning

women rules.
It is permissible for women to assume Ifta for

the following reasons:

First: Allah Almighty says:

The believers, men

And women are protectors;

One of another: they enjoin

What is just, and forbid

What is evil (Surat At-Tawba, from ayah71)

This requires that believers, men and women
are equal in all issues with which they are
commanded according to their organic features.
Accordingly, they are equal when they enjoin for

* These questions are forwarded by readers, and are answered by the proprietor and
the chief editor of the Journal Dr. Abdurrahman H. an-Nafisah, and are published
on the Journal website (www.fighia.com.sa)
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of Allah be upon him) has never been given the
option to choose between two things unless he
chooses the easier. All this is true so long as the
criteria for such principles have been observed.
Violating these principles would bring harm to the
Ummah. So making Tayseer in many contemporary
Fatawa would violate the fundamentals of Shari‘ah.
However, making Tayseer in Fatawa is an
essential component of Shari‘ah which help remove
difficulties from those seeking Fatwa so long as its
conditions, rules and criteria are observed.

25



* Comtemporary Jurisprudence Research Journaf - Issue No. 72- eighteenth Yeart
e _____ ¥

Al Mufti should not rush himself; rather he is
supposed to consider things thoroughly seeking truth
in the matter, in the outcomes of the Fatwa and in
the conditions of the one seeking Fatwa. There will
be no blame on him if he acts likewise so long as he
is not certain about the truth and the matter does not
need to be delayed.

Making Tayseer in Fatwa and Criteria for this:

under this title, many persons who claim to be
scholars and well versed in Fatwa are currently tend
to deliver a type of Fatwa by which they change
forbidden acts into Halal based on evidences which
has nothing to do with the religion. They do this by
way of facilitating things for the people by means of
Fatwa. This what everybody sees in TV satellite
channels, websites, newspaper, magazines and
modern publications.

Contemporary scholars started delivering
Fatwa in serious matters. They issued Fatwa for
everybody in all parts of the world whether live or
written Fatawa (plural form of Fatwa) without
deliberateness and thorough examination, and with
lack of reviewing and evidence.

Such people undoubtedly allow what is
forbidden under the slogan of making Tayseer in
delivering Fatwa based on the fact that Islam is the
religion of leniency and removing hardship from the
people, and that the Messenger (peace and blessing
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After that he may refer to the texts from the Book,
Sunnah and the traditions of the honorable
Companions. Then he may learn about the
statements of Ulama exerting his utmost efforts to
realize the judgment from its origins, making use of
the traditions of those preceding him, If he managed
to get that judgment, that is good, otherwise he has
to ask repentance and forgiveness and insist to get
assistance from Allah who guides to the correct
path. No doubt, knowledge is light which Allah
throws into the heart of His slave, while whims and
sins are but a strong storm that extinguishes that
light, spreading darkness in hearts.

Therefore, Al Mufti may not be satisfied once
he finds a judgment among the statements of Ulama;
rather it is obligatory on him to seek the most
preferred one according to the soundness of the
evidence. Otherwise, he is a pursuer to his whims
who dare to say things in the religion of Allah out of
personal lust. It is not valid for him to deliver Fatwa
using forbidden or disliked trickery. However, he
may resort to the type of trickery which removes
hardship from the one seeking Fatwa without
bringing about an evil. This is a liked act and there is
nothing wrong with it. Al Mufti is not required to
favor somebody over the other when he issues Fatwa
and accordingly grants allowances (Rukhsa) for his
family, relatives and friends.
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to move on, or will proceed in situations where
abstention is needed.

Fourth one: he should be sufficient or
otherwise will be the talk of the town. Sufficient,
here, means” no longer in need of others assets”.
Acting likewise would help a scholar exercise his
knowledge. So whoever becomes demanding,
people will turn away form his knowledge and be on
everybody’s lips.

Fifth one: he should be fully aware of the
people’s conditions. The one who is ignorant of their
conditions will , by Fatwa, makes evil more than
making good, because he will not be able to distinguish
among them and thus the wrongdoer will be in his
sight an oppressed and the liar will turn to be a truthful.

Al Mufti once an issue is referred to him
should observe the following:

Avoid issuing Fatwa while he in the state of
extreme anger or a real and annoying fear. Also
when he is in a bad mentality of grief and anxiety,
excessive hunger, dominant sleepiness or full
occupation of mind; or if he is overpowered by
answering the call of nature. All these states would
deprive him from being stable and fully ascertained
of what he docs.

Feel that he in need of his Lord from whom he
derives help, and seeks success to grant him the right
path and opens for him the channels of guidance.
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In the technical sense, Fatwa is showing of the
Shari ‘ah-based judgments by means of deduction
from the Book, Sunnah, Jjma‘a and Qiyass and
other legitimate sources. Based on this Al Mufti is
the one who demonstrates the Shari ‘ah based
judgments by deducting them from their sources. He
is the one who is known of broad knowledge,
fairness and the ability to deduct the judgments of
the recurrent branches.

Qualities of Al Mufti:

A man must not elect himself to assume the
position of Al Mufti unless he meets five qualities:

First one: he, by delivering of Fatwa, should
seek Allah’s pleasure and not doing so to obtain
money or prestige, or out of fear from a ruler. Allah
encompasses a sincere person with light and love of
others in a way suits that sincerity, and encompasses
the insincere person with humility and hatred of
people in as much as it suits his insincerity.

Second one: should have knowledge,
forbearance, solemnity and serenity. The need for
knowledge is essential, that is why any person who
delivers Fatwa without knowledge will be liable to
penalty from Allah.

Third one: Al Mufti should be deeply rooted in
knowledge not weak. If he is of little knowledge, he
will abstain from truth in cases where he is supposed
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evidence for that was based on deducting the
Shari’ah rulings in their sources as well as tracing
everything they contain.

Al Istigraa is one method of indirect reasoning.
It is applicable in both Shari‘ah and worldly
sciences. It is appropriate in all branches of science
whether humanities or sociology, or pure applied
civil sciences.

Al Istigraa is two parts: tam (complete) and
naqis (incomplete). The first part which is Al
Istiqgraa al Tam is considered evidence without

debate on that.

Shari‘ah-Based Fatwa and Criteria for
making Tayseer (leniency) on it

By Dr. Abdul Kareem Abdul Hameed Al Khalaf*

Fatwa is the answers given for problematic
Shari ‘ah issues. Al Mufti is the one entrusted with
the issuing of the Fatwa to the people and is
generally appointed by the state to furnish repiies to
such confroversial issues

% Associate Professor of Usoul Al Figh at the Faculty of

Education, Dhimar University, Republic of Yemen
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Al Masadir Al Aqliyah (sources based on
intellect) Disagreed upon among
Fundamentalists to deduct Fighi Judgments
(part 2)

Dr. Hassan Ad-Dousi 3

Al Istihsaan:

May be used it to express preference for
particular judgments in Shari‘ah over other
possibilities. Acing according to Istihsaan will be
within the four sources which are the Quran,
Sunnah, Ijma ‘a and Qiyass.

The famous opinion held by Imam Abu
Haneefa and Imam Malik regarding Al Istihsaan is
that it is not an evidence separate from the Shari‘ah
texts or evidences nor it is opposing to them. It is
one of the methods of reasoning accepted by other
Imams and Ulama.

Al Istigraa:

It is the following of all or some of the
branches to arrive at a general ruling which
accommodate all of them, When the Ulama leamed
that the Shari‘ah objectives include the preservation
of the five comprehensive matters which are
religion, life, intellect, offspring and property, their

* Head of Usoul Ad-Din section at the Faculty of Shari'ah

and Law, Sanaa University, Yemen
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if Ithar leads to the ignorance of a duty, 1t will be
unlawful (or Haram); and if it leads to the ignorance of
a Sunnah act or committing of an undesirable act, this
will be undesirable. Thus, making Ithar will be
according to the result it leads to. Moreover, all the
rules of obligation apply to Ithar.

Sixth: Ithar is two types:

1- Making Ithar in Qurab, 2- making Ithar in
worldly pleasures.

It is clear that the principle has got many Fighi
branches and that the sphere of its application is broad.
There are unlimited examples on the first type of the
principle which is “making Ithar in Qurab is
undesirable”. The reason for this is that any sort of
Qurab is thought to involve Ithar and whatever is as
such will be included within this principle.

In the second type of this principle “making
Ithar in worldly matters” there are also so many
examples on it.

It is concluded that the principle by its both
types could widely be applicable in the field of Figh.
It is evident that the Fighi branches excluded from
this principle are few and may even not exist.
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those who followed their footsteps with excellence
would find that they adopted this principle as they have
shown the best examples in competing to do good acts.

As for the other part which is to do Ithar in
worldly matters, it has also been confirmed by the
Book, Sunnah and the acts of the Companions which
conformed to what is in the Book of Allah and the
Sunnah of His Messenger. The evidences reported to
confirm this part are clear-cut. Moreover, this part is
unanimously agreed upon as legitimate.

Third: It became manifest that the preferred
opinion is that it is desirable to make Ithar in worldly
maiters even if the one who makes Ithar (or Al
Mu’thir) feared getting perished due to that; on
condition that he is confident to remain patient, having
trust in Allah , abstain from begging people and with
no obligations on him. If he is not like this, then he is
not allowed to practice Ithar in necessary cases.

Fourth: Ithar in matters other than Qurab is
only valid under several conditions which once
fulfilled and no impediments exist , then Ithar would
be permissible ; otherwise no .

Fifth: From the opinions furnished by Ulama,
it became clear that:

1. It is agreed that making Ithar in matters
other that Qurab is undisputedly legitimate.

2 Ulama are in disagreement as regards the
permissibility of making Ithar in Qurab. It can be said

17
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2-  Precedence and preference of others over

yourself in matters of religion is prohibited and

unlawful.

Terminological meaning of the principle:

Its meaning in terminology differs according to
the difference of the two parts of the principle;
considering the first part it is defined as:

1- Preference of others in all Qurab over yourself is
not absolutely prohibited.

2- Preference of others in all Qurab over yourself is
absolutely prohibited.

Taking into account the second part,
preference of others over yourself in worldly
pleasures desiring to gain reward from Almighty
Allah is desirable or recommendable.

Second: The principle is confirmed:

“The principle of making Ithar in Qurab is
undesirable and in others desirable” is confirmed in
its both parts. Evidences proving the first part are
confirmed by the Book and the Prophetic Sunnah.
Thus, any Ayah or Hadeeth mentioned in the Book
of Allah and the Sunnah of the Messenger of Allah
urging to seek forgiveness and doing good acts and
competing in performing them could be valid as
evidence to prove this part of the principle.

Whoever studies the life history of the
Companions, may Allah be pleased with them, and
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them will be more valued; is it the forms of
reasons or their meanings? Other examples of
such controversy is making Ta‘leel by providing
incomplete reason; and the duty of Al Mujtahid
when the Hikma contradicts the apparent,
nonexistent, extra or discretionary descriptions; or
when it contradicts the Shari ‘ah judgment.

6. At- Ta‘leel by means of Hikma makes it
easier for Al Mujtahid to deduct the judgments of
Annawazil and new matters. This method was
adopted by the Fighi boards and by some modern
Fuqaha for a number of new issues.

Principle of Ithar (selflessness or to
prefer your brother and his well being
over yourself) in Qurab (or pious acts) is
Undesirable and in others Desirable

(Applied Study)

By Dr. Salih Al Sulaiman Ibn Mohammed Al Yousuf*
Firstly: Definition of the principle of Ithar literally:
Literal meaning of the principle;
1-  Precedence or preference of others over
yourself in matters of religion is not liked by
Almighty Allah.

? associate professor at Al Qaseem University
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it is true not verbal, and the forms of at-Ta ‘leel by
means of Hikma reported by Fundamentalists are
mostly exist within Qiyass, though some of them
were mentioned by way of Istihsaan.

4. The controversy over at-Ta ‘leel by means of
Hikma has resulted into a controversy over a
number of Fighi branches, important of which are:

¢ Imposing the penalty of Rajm (stoning to death)

on male having sexual intercourse with a male

o inflicting penalty of cutting ones hand on one

who steals.

e killing a group of persons who participated in

the killing of one person

o ruling on Musaqgat

o Inflicting the penalty of Qassas on witnesses.

o Applying a Hadd penalty on the slave by his

master.

e Traveling of a woman with women without a

Mahram.
e Ruling on imposing Qassas for murdering by
Mithkal.

5. The coniroversy over at-Ta‘leel by means of
Hikma has led to a coniroversy over some
fundamental issues, some of which are applying
the method of Qiyass on reasons, Hadd penalties,
Kaffarat ( expiatory gifts). Controversy was also
rose regarding the judgments and which aspect of
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4- His saying (peace and blessing of Allah be
upon him) on a cat :” it is not impure, it lives
among you”

Research Significant QOutcomes:

1. At-Ta‘leel by means of Al Hikma: Is a hard and
complex issue just like considering of interests
and evils “ al Masalih and al Mafassid”. Both of
them need particular type of Ijtihad that is based
on precise reviewing and caution.

2. Some Ulama of Usoul believe that the reason of
controversy over this issue is “the ruling on
making Qiyass on reasons”. This view is under
consideration. The true reason for this
controversy in my view is the controversy over
the ruling of observing the interests which are
based on the inclusive matters of Shari‘ah with no
partial evidence to confirm them.

3. Some modern researchers believe that the
controversy over this issue is verbal and assumptive.
Others think that the forms of At-Ta‘leel by means
of Al Hikma which were related from the
Companions, Followers and Imams applying Ijtihad
are no more than a sort of Istihsaan (preference).
These views are under consideration. However, if
this issue has thoroughly reviewed and extensively
investigated, one will find that the controversy over

13
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should visit them as they cause you to renounce
worldly pleasures and remember the Hereafter).

In another wording: the Prophet of Allah
(peace and blessing of Allah be upon him) had once
visited the grave of his mother. he cried and cause
others to cry. he then said: (I asked permission from
my Lord to ask forgiveness for my mother , but I
was not permitted. then I asked permission from
Him to visit her grave and I was permitted. so visit
graves as they remind you with death)

In those two previously mentioned Ahadaeeth
the Messenger of Allah (peace and blessing of Allah be
upon him) justified the legitimacy of visiting graves by
mentioning the Hikma which is reminding with the
Hereafter. This however stands as evidence that at-Ta
‘leel by means of Hikma is permissible to do.

2- His saying (peace and blessing of Allah be
upon him): “visit the sick and follow funerals as
this would remind you with the Hereafter”.

3- His saying (peace and blessing of Allah be
upon him):

“A woman must not be married together with
her paternal aunt or her maternal aunt; doing so
you would sever your kin and kith relationships”

In this Hadeeth, the Prophet of Allah (peace
and blessing of Allah be upon him) justified this
judgment based on Hikma which is the preserving of
kith and kin relationship.

12
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O ye who believe!

Intoxicants and gambling

Sacrificing to stones,

And (divination) by arrows

Are abomination

Of Satan’s handiwork:

Eschew such abomination
That ye may prosper
(Surat al Ma'ida, ayah 90)

Satan’s plan is (but)

To excite enmity and hatred

Between you, with intoxicants

And gambling, and hinder you

From the remembrance of Allah

And from prayer:

Will ye not then abstain?

(Surat al Ma’ida, ayah 91)

In this ayah Allah clearly shows the wisdom
behind prohibition of intoxicants and gambling. By
analogy this may refer to the prohibition of whatever
leads to enmity and hatred, or hindering people from
the remembrance of Allah and from observing Salat,

Examples from the Prophetic Sunnah on
At-Ta‘leel by means of Al Hikma:

1- The Hadeeth he (peace and blessing of
Allah be upon him) which says (I had forbidden

Yyou from visiting the graves (before) but now you
11
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influencing meaning which is consent. Moreover, for
this reason Al Fuqaha believed that contracts are
originally based on mutual consent.

Examples from the Holy Quran on At-Ta‘leel by
means of Al Hikma:

Reasons for division of Al Fai (booty) as
mentioned in His Almighty saying:

In order that it may not

(Merely) make a circuit

Between the wealthy among you

(Surat Al Hasher, from ayah?7).

Allah Almighty in this Ayah shows that the
reasons behind division of booty according to
Shari‘ah is to stop circulating it among the wealthy
alone as it has been the case during the stage of
Jaihiliyah (ignorance). Though this reason is not a
clear description, but still a number of Ulama have
made some rules analogous fo Al Fai, such as the
prohibition of Waqf (endowment) for the wealthy
alone. This Ayah, according to the Ulama of Usoul,
substitutes a clear Ta ‘leel as it includes the formula
of that T ‘leel which is “in order that it may not”.

2- Reasons for forbidding intoxicants and
gambling are that they lead to enmity and hatred and
hinder from the remembrance of Allah and from
observing Salat. Allah Almighty says:

10
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So what is intended by At-Ta‘leel by means of
Al Hikma is to make the wisdom the meaning which
influences the ruling of the fundamental so that every
branch involving this meaning may be made analogous
to it. Example to this is such as saying: the wisdom
behind disapproving the ruling of the judge while he is
angry is: anger veils minds and hinders producing
complete thoughts. This influencing sense exists in
excessive hunger and thirst and extreme pain. These
states could be compared to anger. Another example is
such as saying: a minor must have a guardian for a
wisdom which is: the minor is unable to look after
himself. Thus, minority in itself 1s not a reason for
guardianship; the reason for that is attributed to this
wisdom. The same applies to an insane, that is why he
is compared to the minor. Another example is such as
saying: the wisdom behind considering contracts
formulas as reasons for their validity and enforcement
may be attributed to the fact that it probably leads to
mutual consent among contracting parties. The
influencing sense, here, is consent with which contracts
become valid. This is supported by a famous Fighi
Principle which states: what is crucial regarding
contracts are intents and meanings not terms and
structures. Hence, and according to the favorite
statements delivered by Ulama, contracts are valid
when made by writing and via modern electronic
media because these methods well express the

9
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At-Ta ‘leel by means of Al Hikma
(Furnishing causes by referring to wisdom)

Dr. Ahmed Ibn Abdullah Al Dhwaihi

At-Ta ‘leel by means of Al Hikma, is one of
the justification forms which Ulama have pointed
out. It is extremely important theme in which
opinions were differed. According to many
Usouliyeen (Fundamentalists) Al Hikma (or
wisdom) is defined as Maslaha (or interest)...

Addressing this topic and other ones which are
concerned with expanding the horizon of Ijtihad is
required especially in the present time which is
known for its numerous incidents and new matters.

In the terminology of Usouliyeen, what is
intended by Al Hikma is the appropriate meaning
which the Law Giver has meant by Al Hukm (or
judgment). Some might refer to it as Maslaha and
others may consider it equivalent to Al Illa (or cause).

At-Ta‘leel by means of Al Hikma means
making the wisdom the meaning influencing Al
Hukm in order to make Qiyass and getting Al Hukm
transferred, via Al Hikma, from the fundamental to
the branch state where such a meaning was found.

! Associate Professor at the Department of Figh Principles,

Shari‘ah College, Riyadh
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Itis He Who has sent

His Messenger with Guidance
And the Religion of Truth
That He makes it prevail

Over all religion,

Even though the Pagans

May detest (it) (Surat As-Saff, ayah 9)

And Allah is the Helper




control the world and much more of such invalid allega-
tions. No reason for all of that except the fact that they
are concerned about spreading of Islam.

Such concern was represented by priest Ronald Weis-
selberg. The Thames newspaper stated that he splashed
fuel on his body and burned himself at Augustine mon-
astery at the city of Erfurt in Germany. His wife ex-
plained that he had committed suicide because of his fear
from spreading of Islam and the position of church to-
wards this issue.

This priest did not see somebody in his country com-
pelling people to embrace Islam by force as some books
used to rumor. Nor did he see anyone calling for Islam at

his village or town or country. Rather he saw people from

his own religion converting to Islam voluntarily, and he
was upset and thus burned himself. So, what have Mus-
lims done to be charged with such accusations if people
are interested to embrace Allah’s religion in crowds

Those who feared Islam are required to realize that it
is the religion to which Allah has enjoined His creatures
to believe in and be guided with its light; and that no-
body, no matter how powerful he is, can put this light off
because Allah wanted it to be and judged by that, He is
the wisest of Judges. He says:
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Islamophobia is an old phenomenon which was in-
itially originated by Polytheists in whose hearts love for
idols was deeply implanted, They were followed by
Hypocrites who have gathered together when the Mes-
senger of Allah (peace and blessing of Allah be upon
him) had settled in Medina as in immigrant.

Islamophobia and enmity against Islam have continued
through history. One time by impairing it through "astray
sects” and “secret wars”, and another time through
“evident war” as was happened hundreds years ago by
conquerors coming from the East and the West.

Islamophobia has faded a little during the period when
colonization was dominating Muslim states with Muslims
under its control suffering weakness and defeat.

With the conditions being changed a little, Islam-
ophobia has started as a phenomenon produced by evil
persons who , sometimes, described Islam is a religion of
“tertorism” that was spread by sword and killing of in-
nocent people. In other times the same very persons state
that it is “a fascist” religion intended to be against hu-
manity, against women and against illumination. They
sometimes claimed that Muslims wanted to invade and
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