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* Contemporary Jurisprudence Research Jowrnal — Issue No. 71- eighteenth Year*

Messenger of Allah said: "Whosoever relieves from a
believer some grief pertaining to this world, Allah will
relieve from him some grief pertaining to the
Hercafter. Whosoever alleviates the difficulties of a
needy person who cannot pay his debt, Allah will
alleviate his difficulties in both this world and the
Hereafter. Whosoever conceals the faults of a Muslim,
Allah will conceal his faults in this world and the

Hereafter. Allah will aid a servant (of His) so long as
the servant aids his brother. (narrated by Abi Dawoud).
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their Nafagah (provision) is due on him, and by paying
Zakat to them he is dropping and obligation off him.
While Zakat may paid to one’s immediate family the
same as one does with strangers.

According to Math-hab Al Imam Al Shafi ‘I, a
person is not permitted to pay Zakat to one’s parents
and children , while Zakat may be paid to brothers,
sisters, uncles , aunts and maternal uncles and aunts.
Once Sadagah is paid to them, they become more
deserving to receive Zakat out of maintaining good
relations with them.

In Math-hab Al Imam Ahmed, all immediate
family except parents and children are given the Zakat.
Accordingly, Zakat may be given to brothers, sisters
and aunts and so forth.

Based on the preceding, since the enquirer’s sister
and her daughter need to be provided for taking into
account the condition of her sick husband who can not
afford for them, then he should give Zakat to them.
Doing that he will, if Allah so wills achieves two things:
paying Zakat and being charitable and good to his sister
and her daughter. Abu Huraira, may Allah be pleased
with him, quoted the Messenger of Allah (peace and
blessing of Allah be upon him) as saying: Whoever
likes that his sustenance becomes abundant and his
age be longer, let him keep good relations with his
relatives.” (Narrated by Al Bukharai). Also the
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312 — Ruling on whether it is Permissible to Pay
Zakat to a Needy Sister

Shaikh Nour Al Hugq from Mumbai, India sent a
question in which he said that he had seven sisters one
of them has a sick husband who is unable to work. My
sister and her daughter have no income to cover their
living expenses. Is he allowed, in this case, to pay Zakat
to his sister?

Answer: Zakat purifies property and a means by
which the needs of the needy are satisfied. That is why
paying it to the needy closed relatives rather than the far
ones is better. Evidence to that is derived from many
Ahadeeth one of them is saying of the Messenger of
Allah (peace and blessing of Allah be upon him):
Sadagah (or charity) given to the poor will be
considered as a Sadagah, whereas once given to
relatives will be regarded as a Sadagah and relationship.
(Reported by Al Tirmithi ).

The statements of Imams delivered in this issue
were almost similar. According to Math-hab Al Imam
Abi Haneefah , Zakat may paid to all relatives such as
brothers, sisters, uncles and aunts from both paternal
and maternal sides...........

In Math-hab Al Imam Malik, a person should not
pay Zakat to one’s parents, children and wife because
43
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deducting nothing from their rewards. And whoever
calls unto error shall have sin equal to that of each of
those who follow him deducting nothing of their sins.’
(Reported by Muslim)

Preventing these calls is not a difficult matter ; if the
Ummabh is sincere in its Faith, committed to its invariables
and is powerful, such calls will not find their ways unto it,
no matter how strong and dominant their initiators are. But
if the Ummah acted contrary to that, then the initiators of
such calls would find what they want and achieve their
purposes. There were many indications in the history of
nations proving this fact . When our Ummah used to have
solid faith and sincere determination, the strong nations
would collapse in front of its armies at a time when these
armies were being led by leaders like Usama Ibn Zaid,
Khalid Ibn Al Waleed, Musa Ibn Al Nusair, Salah Al Deen
Al Ayoubi and others.

But when this faith weakened in selves and all or
part of this Ummah’ way of thinking became different
from the way our ancestors used to adopt, calls for Dhalal
became active and thus other nations dominated our
Ummah. Consequently, Tatars army expanded towards the
East, followed by and Crusaders. Every time Faith declines
and determination weakens, history will repeat itself and
thus conquerors will return and nothing will change in this
invasion except names and attributes. This is history with
its all incidents, lessons and criteria.

And Allah is the Helper ......
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m
Allah's Way. All these stories have been referred to in

Allah's Book.

Those involved in secret call to make Dhalal do
this through spreading mischief and preventing from
Allah's Way according to implicit approaches and
means. Example for this was the case of the Hypocrites
in Al Medina who used to reveal their Faith and attend
the sessions of the Messenger of Allah (peace and
blessing of Allah be upon him) while they were , in real,
harboring enmity against the Messenger.

Callers to make Dhalal constitute a threat against
the nations, that is why Allah viewed their sin as serious
and hence doubled penalty for them. Allah Almighty
said in this concern:

Those they many bear, on the Day

Of Judgment, their own burdens

In full, and also (something)

Of the burdens of those

Without knowledge, whom they

Misled. Alas how grievous

The burdens they will bear! (Surat Al Nahi, Ayah 25)

They are going to face double penaity as they
misled themselves and cause others to go misled. This
the same meaning which the Messenger of Allah (peace
and blessing of Allah be upon him) has mentioned in
the Hadeeth: “Whoever calls unto guidance shall have
rewards equal to that of each of those who follow him
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Originally, the two arbiters derive their authority
from the judge who owns, solely, the right of separating
the couples. So, the arbiters aét on his behalf.

Consequently, the two arbiters may choose what
they think it involves good for the couples in terms of
separation or not, because since they are of their
relatives and they know whether they can remain
together or not, this will give them the option to
separate them or not. It is up to the judge, after hearing
the opinion of the two arbiters, to take the decision as to
separate between the couples or not.

311- The ruling of call to Dhalal (or misleading)
and ways of preventing it

A question raised by brother Abdul Azeez
from the Republic of Ghana asking about the ruling
of call to Dhalal (or misleading) and ways of
preventing it.

Call to Dhalal is every statement or act aiming at
refuting truth and spreading evil. Such a call could be
made publicly or secretly. The first type of call is when
a caller or callers explicitly call to make Dhalal of an act
preventing others from Allah's Way. This happened in
the perished nations like the people of Hood, Thamoud,
Loot and other nations which Allah has perished as they
denied their Messengers and prevent people from

40



* Contemporary Jurisprudence Research Journal - Issue No. 71- eighteenth Year*
e —— e e

310 — Two Arbiters between couples

One brother from the Kingdom of Saudi
Arabia sent a question inquiring about the nature of
the work of the two arbiters between couples.

Basically, the two arbiters should be appointed by
the couples and sent as per their consent as this 1s their
right and they are to be forced. Moreover, because the
husband has the right to in his wife and the wife has the
right to receive money, and so long as they are fuily
matured, nobody else is allowed to act on their behalf.
Thus, the two arbiters have no right to separate between
them without their consent. This is the view held by
some Fugaha.

The second opinion states that the two arbiters
have the right to do whatever they want; they may bring
couples together or separate them no matter with
compensation or without, and without taking the
couples consent because they are given the name of
arbiters. This opinion is based on the apparent meaning
of the following holy Ayah. :

Appoint two arbiters,

One from his family,

And the other from hers

If they seek to set things aright

Allah will cause

Their reconciliation (Surat An-Nisaa, from Ayah 35)
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Allah be upon him)saying : “those that came before
you use to take the graves of their Prophets as places
of worship, so do not take the graves as places of
worship because, indeed I forbid you from that
(reported by Muslim )

Reason of prohibition is clear that previous
nations used to glorify the graves of their righteous
people. This caused them to collapse into the swamps of
Disbelief and disobey their Messengers.

There is no controversy among Ulama as regards
marking graves or writing on them. All views support
the prohibition of this practice. However, some think it
is permissible in necessary cases such as marking a
grave in order to preserve it form being wiped out or
humiliated. Part of being dutiful to ones parents or
relatives is when a son visits their graves and making
Du‘a and Istighfar ( asking Allah’s forgiveness for
them) for them. That is why it is important to identify
their graves and this will not be possible without
marking them by placing a stone and the like on them
since writing on these graves is prohibited.
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309 — Ruling on Building Graves, Elevating and
Marking them

The case is a question received from one
brother from Algeria on whether it is permissible to
build graves, elevate and mark them

Answer: according to the Prophetic Sunnah, a
grave should neither be prominent nor be plastered and
no building such as mosques and tombs should be
constructed on it. It should also not be decorated such as
placing lights or lamps and the like. Previous nations
used to construct graves of righteous people
excessively, and this had led them to worship them
rather that worshipping Allah a matter which is
regarded as Disbelief.

Um Salamah (may Allah be pleased with her) told
the Messenger of Allah (peace and blessing of Allah be
upon him) about a church she had seen in Abyssinia in
which there were pictures. The Prophet of Allah said:
"Those people, when a righteous member of their
group or a pious slave (of Allah) dies, they build a
mosque over his grave and make images therein; there
are the most evil people in the sight of Allah” (
narrated by Al Bukhari)

Narrated Jundub Ibn Abdullah Al Bajli that he
heard the Messenger of Allah (peace and blessing of
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meant that magic may be undone with Ruqyah and
lawful types of cure.

Saying that magic could be undone with a similar
magic is not right for two reasons:

First one, there is nothing in the Quran, Sunnah or
the statements of early or late Ulama which advocates
for permissibility of holding this view according to
Shari‘ah. In the contrary this is absolutely forbidden by
all Shar ‘ah criteria.

Second one, holding that it is pernussible, in Shari
‘ah to undo magic using a similar magic thought it
contradicts all the evidences furnished by Shari ‘ah is a
serious matter as it means that magicians are allowed to
cure people using their forbidden means and evils. No
wise person can imagine that magicians will have their
own clinics with patients queuing at their doors asking
for treatment while they watch or know that those
magicians step on the Book of Allah and put it on the
dung; slaughtering sacrificial animals to be offered to
devils and prostrating themselves to them. Verily, Allah
is Exalted far above any of His creation, and His Names
and Attributes are glorified and His Exalted Book
remains far above what wrongdoers say and do.
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him): will you do Al Nushra?” on which some Fugaha
have based their evidence to consider Al Nushra as a
Halal practice is not correct because this saying has many
narrations. All of these narrations never confirm that she
asked Messenger of Allah (peace and blessing of Allah be
upon him) to do so as some may mistakenly used to
think. The Messenger of Allah is absolutely far above
from doing such an act or believe in it. The Mother of
Believers is also far above asking such a question; the
right is that she requested to undo magic through reciting
Taawudhat (secking refuge with Allah of mischicf).

Secondly: deriving evidence from what was said by
Sa ‘eed ITbn Al Musayyib ‘“verily Allah prohibited
whatever harms and prohibited not whatever benefits”.
This does not denote that he permitted undoing magic by a
magic like it because he would not hold that curing by
prostrating oneself to Satans and slaughtering sacrifices to
them will benefit the person afflicted with magic. Rather,
he wanted to say that curing the afflicted person using the
permissible means will benefit him/her.

Thirdly: some people have based their evidence
on the answer given by Al Imam Ahmed when he was
asked about the one who undoes magic from the
afflicted one and he said: there is no harm in him. To
refute this we can say that nobody can prove that he,
may Allah have mercy on him, had believed in the
permissibility of undoing magic by a similar magic; he
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Is it permissible, according to Shari‘ah, for
whoever afflicted by magic to go to a magician to
remove spells from him?

The answer is two-fold:

First one: undoing magic by a similar magic or
what is known as “Al Nushra” which is as a type of
Ruqyah (recitation of Quranic verses over the afflicted
person by way of treating him).Al Nushra is given such
a name since the sickness harming the afflicted person

caused fo scatter.

Thus, the word Al Nushra, in its linguistic
concept, does not necessarily mean that it only refers to
undoing magic by a similar magic; however, it consists
of two types of Ruqyah. One type is Haram and the
other is permissible; the first one is undoing magic by a
similar magic and this type is referred to as an act of
devil which is Haram.

Second one: curing magic using a permissible
ways: Al Fuqaha are agreed that the best cure and
prevention for magic is by supplications (Du‘a) and
Awrad ( parts of Holy Quran recited every day and
night)approved by Shari‘ah. This type of cure ensures
great means of magic prevention and treatment.

The saying of ‘Ayisha, may Allah be pleased with
her, to the Prophet (peace and blessing of Allah be upon
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CASES FROM JURISPRUDENCE (FIQH)
POINT OF VEIW ()

Dr. Abdur Rahman Hassan Al Nafisah

308- Ruling on Curing Magic Using a Similar Magic

Many enquirers are asking about much talk on
curing magic, as well as what is believed on curing it
with similar magic and accordingly a person afflicted
by magic goes to a magician to remove spells from
him. Is that permissible in Shari ‘ah?

Prohibition of Magic:

There is no controversy as to the prohibition of
magic and the disbelief of those practicing it. This is
shown in the His Almighty saying:

They followed what the Satans

Recited over

Solomon’s Kingdom

Solomon did not disbelieve

But Satans disbelieved (surat Al Bagarah, from ayah 102)

Al Fuqaha held the view that a magician becomes
Kaffir by learning and practicing magic whether he
thinks that it is Haram or permissible. He should be
killed and would not be asked to repent if he is known
of practicing acts of magic because he is seeking to
spread mischief in the earth.

* These queslions are forwarded by readers, and are answered by the proprietor and
the chief editor of the Journal Dr. Abdurrahman H. an-Nafisah, and are published
on the Journal website (www.fighia.com.sa)

33



* Contemporary Jurisprudence Research Journal — Issue No. 71- eighteenth Year*

e ——

i A

11.

13,

14.

they do not get harmed by seeing their neighbor
live better than them.

Has to accept his invitation. If his two neighbors
invite him, he should accept the invitation of the
closest to him, and if one of them invites him
before the other, he has to accept the invitation
offered by the first one.

Giving gift to the closer neighbor, in conformity
with the saying of the Messenger of Allah to ‘Ayisha
when she asked him: O Messenger of Allah, I have
two neighbors, to whom I have to give a gift? He
answered: to the one who is closer to you.

Offering help to him when he seeks his help.
Lending him when he asks him for a loan.

helping him if he becomes in need

Visiting him if he fells ill.

congratulating him in good occasions

Offering condolences to him if he is afflicted by a
calamity.

Following his funeral procession when he demises.
Avoid constructing tall buildings near hid
neighbor so as not to obstruct air from him unless
his consent is obtained.

Avoid hurting him with the smell of his food
without giving him of it

If he buys fruits, let him give his neighbor out of
it, otherwise he should do that secretly and his son
should not take it outside to irritate his son.
There are many other rights which may be learned

from the general texts of Quran and Sunnah.
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Those deserving such an attention are those who
do not harm Muslims nor harbor enmity against them.
The Messenger of Allah (peace and blessing of Allah be
upon him) set a good example in good treatment with
his non Muslim neighbors. Al Bukhari in his Sahih
narrated on the authority of Anas Ibn Malik, may Allah
be pleased with him, that he said: A Jewish boy, who
used to serve the Prophet of Allah (peace and blessing
of Allah be upon him) once fell ili. The Messenger of
Allah visited him and sat near his head and said to him:
Embrace Islam. The boy looked at his father who was
there. The father said to his son: obey the father of Al
Qassim (who is the Messenger of Allah peace and
blessing of Allah be upon him). The Prophet went out

saying: praise be to Allah Who saved him from the
Hell Fire.

To know about what is obligatory regarding the
rights of neighbor to gain Allah’s pleasure, it becomes
mandatory to mention a number of noble qualities with
which neighbor need to be treated. The Messenger of Allah
pointed them out singularly at times and attached them to
others at other times. Some of them are as follows:

1. A person should allow his neighbor to stick his
wooden posts into his wall

2. A person should give his neighbors form his food
if they saw or smell it. And should satisfy their
hunger if he knows that and could afford it, so that
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invitations, to support the oppressed, to help others to
fulfill their oaths, to respond to salutation and saying
Yarhamuk Allah when anyhody sneezes and says al-
Hamdulillah”. In addition to some other rights aimed at
being kind to people and avoid harming them.

Specific rights are those involving a particular
category of people. The rights of neighbor come within
this concept. A neighbor is everyone whose house is
adjacent to you up to forty houses far away from your
house in all directions. Narrated Ibn Shihab that the
Prophet (peace and blessing of Allah be upon him) said:

a neighbor is up to forty houses away from ones
house. It was said to Ibn Shihab, and how is that? He

said “forty on the right, forty on the left, forty on the
back and forty in front of him.

All Ulama stated that is the word (Neighbor)
covers both Muslims and Kafirs, the religious and
irreligious, friends and enemies, foreigners and fellow-
countrymen, those who treat you well and those who
would do you harm, relatives and strangers, those
whose house is nearer to yours and those who are
further away.

Shari ‘ah ordered to do good to neighbors, and
observe the rights of non- Muslims who live near Muslims.
Thus, it represents an ideal approach in dealing tolerantly
with other religions. It also acts as a vehicle to entice
Kaffirs to embrace this tolerant religion .
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Status of Neighbor in Islam Study

By Dr. Al Mekki Ibn Ahmed Aqlayna *

Islam came to refine and raise feelings to maintain
harmony and love among the members of society.
Doing this, Islam pointed out a package of rights some
of which are general and others are specific.

The general rights involve all categories whether
Muslims or the Dhimmis who are the non Muslims who
had privilege to be under the protection of Islamic rule
and who live among us, or the states with which we had
covenants and agreements. Some of these rights are
illustrated in the Hadeeth of the Messenger cf Allah
(peace and blessing of Allah be upon him) which was
narrated by Abu Huraira “Five are the rights of a
Muslim over his brother: responding to salutation,
visiting the sick, following the bier, accepting his
invitation to a feast and saying Yarhamuk Allah when
anybody sneezes and says al-Hamdulillah”

Some of these rights are also displayed in what
was narrated by Al Barra Ibn Azib, may Aliah be
pleased with him, when he said: “the prophet (peace and
blessing of Allah be upon him) ordered us to observe
seven things and to avoid seven things. He ordered us to
follow the funeral procession, to visit the sick, to accept

* Professor at Sharjah University, U.A.E
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Recommendations:

- To ensure appropriate meat imports conforming
to Islamic ways, there is a need to designate particular
slaughterhouses and factories in non Muslim countries
comprising Muslim workers.

- Non Muslim countries exporting meat to
Muslim countries have to ensure that slaughtering has to
be carried out in the presence o f a Muslim person who
is well versed in the rules of Al Dhaka Al Shar‘iyah.

- Banning the modern means of slaughtering
which take the life of the animal very fast causing the
heart and the brain to stop functioning immediately. For
example, electric shock , severing the spinal cord by
cutting the neck all at one time, pricking the heart, or
using carbon dioxide gas and other means which cause
the animal to die all at one time. Such means cause the
animals to be classified as Al Munkhaniqa (death by
suffocation) and Al Mugoudha (beaten to death).

- Establishing Islamic food companies exporting
permissible food that is free from forbidden contents.

- Ministries of commerce and economy in

Muslim countries should conduct test on all imported
meat and food.
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- Meat imported from non religious, pagan and
communist countries 1s not Halal.

~ Muslims living in communist and pagan
countries should refrain from consuming food
containing meat. They may eat vegetables and plant
food and there is no necessity to consume meat in such
countries because a person can live and avoid harm by
depending on types of non prohibited food such as
vegetables, fruits and plant food.

- It is Halal to consume the meat of the imported
animals which do not require slaughtering like fish, no
matter whether it is imported from the countries of the
People of the Book or not.

- If it becomes unclear for a Muslim to judge the
imported meat and he does not know the condition of
the people from whose country this meat is imported
and whether they slaughter according to Shari ‘ah rites.
In this case he/she has to take the safest choice which is
to consider such meat Haram to consume.

- The Muslim countries which can ensure meat
and poultry needs to their people should not resort to
importing from countries which do not adopt Islamic
way of slaughtering.
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Al Dhabeh (slaughtering or Cutting the throat:
cutting the trachea and esophagus and the jugular veins,
usually used for sheep, cattle and poultry.

Al Nabher: (Slaying): Stabbing in the throat and
then cutting it up to the top of the chest. Usually used
for camels .

Al ‘Ager: Wounding an animal which cannot be
controlled, whether it is a wild animal whose hunting is
allowed or a domesticated animal that has gone wild.

So performing Al Dhabeh on animals for whose
Al Naher may be performed and vice versa will cause
their meat to be Halal.

- performing Al Dhabeh while mentioning a name
other than that of Allah is Haram. The same rule applies if
Dhabh is done to an idol, cross, a prophet and so forth.

- Non Muslim countries adopt many ways and
different forms of performing Dhabh. These forms
affect the meat of the slaughtered animal; if they meet
the conditions of the Al Dhaka Al Shar 'iyah, they will
be Halal and if they oppose them they become Haram.

- The kinds of meat imported from non Musiim
countries are many. Their rule depend on the way they
are slaughtered and the religion of the slaughterer.

- It is Halal to consume the slaughtered animals
imported from the countries of the People of the Book if
they are slaughtered according to Shari‘ah rites.
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Al Dhaka Al Shar' iyah (Slaughtering animal
according to Shari 'ab rites) and Effects of
Slaughtering Methods in non Muslim Countries
on the Imported Meat

pr. Ahmed Al Ghannoum

- Al Dhaka Al Shar'iyah means the cutting of the
windpipe, the guliet, and the two jugular veins, followed
by the blood flow from the land animal whose meat is
consumed, provided that it is carried out for the sake of
Allah alone, and with His Name being mentioned over
the animal, no matter whether Al Dhaka is made by a
Muslim or Kitabi.

- The wisdom behind Al Dhaka is rendering the
eatable flesh of an animal Halal by way of observing the
health of people and averting harm from them by
removing the impure blood from the pure meat.

- Another wisdom for that is to take the animal's life
quickly as this will bring about easiness to the animal. Also
to remove the impure wastes from its body.

- Al Dhaka could be performed in one of the
following ways:

3 assistant professor of Figh at the college of Shari 'ah and Usoul
Addin, King Khalid University, Abha.
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Conditions to be met to Act according to Al Masiaha

Al Mursala:

1. Must be within the guideline of the Shari‘ah.

2. Must be reasonable in itself meeting reasonable
descriptions.

3.  Use of such Maslaha should be for preserving
essential things or averting hardships.

4, Maslaha must be inclusive, that is to say for
everyone not for a particular person or group

5. Should not Iead to the missing of another

Maslaha which is more important than it or just
like it.

Followed in the next issue
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Book and Sunnah. The rulers have to rule according to
what is decided by those in charge and execute it.

Al Masadir al Agliyah which are disagreed upon
are al Maslaha Al Mursala, Istihsaan and Istigraa
(inductive argument)

Al Maslaha Al Mursala: it is a public interest
which Al Mujtahid sees in everything, however no
evidence from Shari‘ah stands for its annulment or
confirmation. Moreover, it coincides with the general
objectives of Shari‘ah and its total fundamentals which
give consideration to such interest as well as protecting
it generally and absolutely in a sense which no partial
text restricts.

As a technical term, accepting Al Masalih Al
Mursala is known as Istilah which means: to build the
Fighi rules on the requirements of Al Masalih Al
Mursala.

Al Maslaha M‘utabara;

Which is defined as those interests recognized by
the Shari’ah. This type includes all the Masalih whether
they are Dharourah, Hajiyah or Tahseeniyah.

Al Maslaha Al Mulghat:

Includes those interests discarded by Shari‘ah.
Thus, it is not valid to build rulings on them.
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For final determination (Surat An-Nisaa, ayah 59)

The above mentioned holy ayah explains the
fundamentals of Shari‘ah and the Muslim government.

The fundamentals shown in this Ayah are as
follows:

e  The first one: Holy Quran, and acting

according to it is obedience to Almighty Allah

e The second one: the Sunnah of the

Messenger of Allah (peace and blessing of Allah

be upon him). Acting on its basis is obedience to

the Messenger.

. The third one: Ijma ‘a (consensus) of

Muslim rulers who are in charge and in whom the

common folk and Ulama trust. Obeying those

people means obeying those on charge.

. The fourth one: referring the controversial

cases to the total fundamentals and the general

principles mentioned in the Book and Sunnah.

This reflects the saying of Allah Almighty:

If ye differ in anything
Among yourselves, refer it
To Allah and His Messenger

These afore-mentioned four fundamentals are the
total evidences of which Al Mujtahid and the ruler make
use to define Al Ahkam Al Shar’iyah. there should be a

group of people to refer the contraversial cases in the
22
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Aspects Displaying that Texts include Ahkam:

Firstly: Shari‘ah texts clarify the fundamentalist
approach that should be generally followed.
Accordingly, they tend to define the whole evidences
and total fundamentals and general criteria to which Al
Mujtahid and the ruler refer to identify the Shari‘ah
ruling. The general aspects of this approach that should
be followed consist of two elements: the first one is
ascribing command to Allah Most High and order to
obey Him and obey His Messenger. The second element
is defining the evidences to which Al Mujtahid and the
ruler refer; that is to say defining the fundamentals of
reasoning needed in deducting sub partial rulings.

The most all inclusive Quran text — as it seems-
which indicates the approved fundamentals to identify
Al Ahkam Al Shar’iyah is shown by His Almighty

saying:

O ye who believe

Obey Allah and obey the Messenger

And those charged

With authority among you

If ye differ in anything

Among yourselves, refer it

To Allah and His Messenger

If ye do believe in Allah

And the Last Day:

That is best, and most suitable
21
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which they ignore. In other words, the Shari ‘ah rulings
could be realized by the evidences initiated by the Law
Giver so that Al Mukallafeen may learn about them.

Texts include Ahkam:

One who Gives Law is Allah Alone while the
Messenger conveys the message. The role of Al
Mujtahideen at any time and place in confined only to
reveal Al Hukm and bring it to light rather than
initiating it. They employ their knowledge and Agql
tracing the indications and the signs that might lead to
Allah's ruling in each Nazilah (incident).

Since the address of the Law Giver constitutes the
evidence of the Hukm not the Hukm itself, the texts of
this address included all the acts of Al Mukallafeen and
covered the rulings of all the incidents which have
occurred and which have not. According to all Ulama ,
texts cover all the acts of servants and whatever affects
Al Mukallafeen will have its own ruling in Allah’s
Sharia’h. In this context, Al Imam Al Shafi ‘i said:
“anyone believes in Allah’s religion that faces a Nazilah
unless Allah’s Book provides an evidence for it by way
of clarifying it”. Imam Al Harmain said; “the clear cut
view to which we stick is that no Nazilah takes place
unless you find a ruling for it set by Aliah Almighty that
is attained from the principle of Shari ‘ah,
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If one amongst the Pagans

Ask thee for asylum

Grant it to him

So that he may hear the Word

Of Allah; and then escort him

To where he can be secure (Surat At-Tawba,
Sfrom Ayah 6}

And also His Almighty saying:

Nor does he say (aught)
Of (his own) desire (Surat An-Najm, ayah 3)

It is no less that
Inspiration sent down to him (Surat An-Najm,

ayah4)

Texts from the Holy Quran and the Prophetic
Sunnah are the origin of Islamic legislation and the
source for all Shari 'ah rules and other principles of
reasoning such as [jma ', Qiyass, Al Maslaha Al
Mursala (public interest), Istihsaan (preference) and
others.

Fundamentalists call Quran, Sunnah, and other
reasoning principles deducted from them as "Shari ‘ah
sources for Fighi judgments" and "Shari'ah evidences
for rulings" because they cause Al Mujtihideen (those
exercising independent reasoning) to know rulings
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The majority of fundamentalists defined Al Hukm
Al Shar’i that it is the address of Allah Almighty which
is associated with the acts of Al Mukallafeen.

Function of Aqgel as viewed by the Ulama:

According to the Ulama collectively Aqel will not
be valid after Shari‘ah text is mentioned. Consequently,
it considers the Shari 'ah texts, the general principles
and indications to which these texts have referred. Then
it exerts effort to deduct Al Ahkam Al Shar'tyah through
these texts and based on them. The function of the Aqel
is realizing Al Hukm only not making it obligatory. It is
a vehicle leading to knowledge and a means to know Al
Hukm Al Shari ".

Preface and division:

The function of Agel, after Al Mukallafeen have
been informed of Al Hukm, will be restricted, according
to Muslims, to know and comprehend Al Hukm Al
Shar'i rather than inventing a ruling without referring to
a text or reasoning.

Ahkam of Almighty Allah may be realized by His
statement and Wahi (revelation) which sent down to His
Messenger and in turn to the people. Allah's statements
and Wahi are the texts from the Quran and Al Sunnah.
Allah Almighty says:

18
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Al Masadir Al Agliyah (sources based on
intellect) Disagreed upon among Fundamentalists
to deduct Fighi Judgments

-The first section-
Dr. Hassan Ad-Dousin *

In general, all sources or evidences centre on
realizing Al Hukm Al Shar 'l {or ruling of Shari 'ah)
because they help Al Mujtahideen know rulings which
are not clear. In other words Al Ahkam Al Shari‘iyah
are identified by the evidences established by the Law
Giver so that Al Mukallafeen (those responsible for
their actions) may be led to it.

For Al Hukm Al Shar’i to be initiated there should
be a Hakim (or commander). For all Muslims Al Hakim
is Allah Almighty alone not Al 'Agel (intellect). Allah
Almighty said in this respect:

The command is
For none but Allah (Surat Yousuf, from ayah 40)

This means that Al 'Agel does not command, that
is to say it does not initiate Al Hukm Al Shar’i after text
is mentioned. Rather it is a way to know Ahkam Al
Shar’ (rulings of Shari 'ah).

2 Head of Usoul Ad-Din section at the Faculty of Shari'ah and Law,
Sanaa University, Yemen
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14- Many Arab personal status law did not
prescribe undergoing medical check up except for
definite diseases and did not include contagious diseases
in particular. This is clear in the personal status law in
Iraq, Syria, Egypt, Morocco, UAE and Kuwait.
However, a draft of personal status law in UAE for the
year 2003 states in article 27, paragraph 2 that
authenticating marriage contract requires submitting a
report from a specialized medical committee indicates
freedom of the diseases because of which law allows
separation of couples. Reviewing articles (112,113,1 14)
we will find out the draft did not define a particular
number of diseases; rather it mentioned them as
examples and defined characteristics which may be
made analogous with contagious and infectious diseases
that are feared to be transmitted to others.

15- In the Kingdom of Saudi Arabia, there is no
obligation to undergo medical check up prior to
marriage in order to look for infectious and genetic
diseases. However, anybody desires to undergo such
checks up is encouraged to do so and confidentiality
will be strictly maintained. In the future the council of
ministers may order medical check up for the infectious
and contagious diseases. The infectious diseases are
dangerous while the contagious ones like thalassaemia
and sickle cell anemia spread through KSA putting it in
the third place after Cyprus and Pakistan,
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anemia are big in number. The Kingdom of Saudi Arabia
takes the third place in the number of those affected with
thalassaemia and sickle cell anemia after Cyprus and
Pakistan. They reached two and a half million patients
facing a very expensive treatment. At childhood stage
treatment will cost around 2600 dollars annually. The
percentage, however, in some countries like Greece and
Cyprus and many European countries which applied
checking up of contagious diseases prior to marriage has
sharply decreased. Therefore, guardians have to oblige
everyone to check up for contagious diseases prior to
marriage as they involve serious harms and the Shari‘ah
principle states “harm should be eliminated”

13- Conducting medical check up prior to
marriage to look for genetic diseases is not obligatory
and the guardians.should not oblige others to carry it out
for the following reasons:

1- Many concepts and facts of human genome are
not clear.

b- Results of genetic medical examinations are not
clear cut. ,

c- Many genetic diseases are not always inherited
from parents; other factors combine in that such as
genetic mutations and other factors. The Shari‘ah
principle states “difficulty brings about easiness and
averting of evils is given precedence over bringing of
interests”. Since its evils overweigh its interests, then it
becomes not obligatory.

15



* Contemporary Jurisprudence Research Journal - Issue No, 71- eighteenth Year*
P ————————— e ——————————— e ——

sexual satisfaction or even prevents from having sex, it
is then a defect nullifying marriage.

Group of Fuqaha believe that these defects should
not be confined. Among them is Shaikh Al Islam Ibn
Taymiyah in his book “Al Ikhtiyarat Al Fighiyah” ; and
Ibn Al Qayyim in “Zad Al Ma‘ad”, and Abu Al Baga Al
Akbari Al Hanbali. Also , Imam Mohammed Ibn Al
Hassan Al Shaibani as mentioned in “Al Mabsout” and
“Al Bada‘ e”, and Ibn Hazm in his book entitled “Al
Muahlla” .

Those sticking to the view of defining these
defects have given justification, indicating that men and
women intending to get married should know one
another’s defects to avoid marriage annulment which
would result in materialistic, humanitarian and
psychological problems. Moreover and in my view,
undergoing medical check up for these defects prior to
marriage is obligatory and the guardian has to oblige
those intending to get married to conduct checks up to
examine these defects. This is included under the
category of fair Shari ‘ah policy.

12- Camrying out medical check up prior to
marriage to examine contagious diseases is obligatory for
many reasons the major of which is that blood analysis
and electrophoresis tests would detect the carrier of these
diseases. In addition, they are low in cost. Carriers of
contagious diseases like thalassaemia and sickle cell
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9- Diseases to be checked are four divisions:

a - Contagious diseases such as AIDS, syphilis and
gonorrhea etc..

b- Defects necessitating separation of two couples
whether these defects are joint or pertaining to one of
them.

c~- Contagious diseases such as thalassaemia and
sickle cell anemia. '

d- Genetic disecases which are more than 8000
kinds.

10- Medical examination should be carried out to
check infectious diseases as they are harmful, in
conformity with the Shari‘ah principle which states; no
harming nor reciprocating harm. In addition, the
Shari‘ah interest with its known criterta applies to the
infectious diseases. Moreover, examining them is easy
and does not cost a lot of money. Thus, the guardian
should make that mandatory as his obedience is a must.

11- The defects necessitating separation between
the couples are furnished in the Fighi books, and it is
easy to check them. Since marriage contract is a civil
contract which include the option of defect (or Khiar al
Ayb) — in spite of the Fugaha disagreement in terms of
defining these defects by which the contract nullifies -,
the outweighing opinion is that any defect leads to
dislike between the two couples or hinders attaining full

13
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_b- Many problems occur after marriage when one
of the couples get to know that he/she has been
defrauded as he/she married a sick partner. This would
certainly lead to divorce and lots of kids - related
problems.

c- Ensuring that either couple is not harmed due to
mutual sexual relationship as well as maintaining that
they are safe from contagious and epidemic diseases.

8-  Here are some important negative aspects
resulted from medical check up prior to marriage:

a- People think that undergoing medical check up
will protect them from genetic diseases which is not true.

b- Confidentiality is not observed by people in
many cases; thus secrets are disclosed and persons get
affected. This mainly happens in countries where social
security companies are operating.

¢- Undergoing medical checks up particularly in
genetic diseases is too expensive which constitutes an
obstacle for youth not to get married.

d- Most of the third world countries lack clinics
for genetic consultancy. In addition, they suffer poor
medical equipment.
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in these countries range between 2- 16% of total
population. Whereas sickle cell anemia percentage
reaches 25% of total population in some areas.

5- Lots of genetic diseases that transfer through one
gene passing on from one or both parents or that there is
mutation occurred in the gene composition till it
changes from the proper form to the defective one. Such
genetic mutations frequently occur, but human body has
got its own mechanism to repair such mutation.
Exposure to x- rays, some toxic agents and drugs, and
environmental pollution and others are the most
important factors causing such genetic mutations.

6-If people suffering from diseases like
thalassaemia and sickle cell anemia want to get married;
the doctor should explain to them the possible
alternatives such as abstaining from giving birth or via
examining the pregnancy result at some stages known
by experts.

7- There are important benefits to undergo
medical check up prior to marriage:

a- Those intending to get married know some
current genetic diseases such as thalassaemia and sickle
cell anemia ; those are either advised not to get married
and this option has to be given priority, or to get
married” but refrain from giving birth , or check
pregnancy at stages known by the experts in this field.

11
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Undergoing Medical check up prior to Marriage
As Seen by Figh, Medicine and Law

By Dr. Mohammed Al Nujaimi '

1- Gene is a piece of DNA containing all the
information to form the chains of amino acid or part of
the protein.

2- Researchers believe that the number of
structural genes ranges between 30000-40000 .All these
genes exist in cell of the human body; however only
limited number of them works in each cell according to
the need and structure of such a cell.

3- Scientists endeavor to know the human entire
genome. Because it is an expensive project, rich
countries cooperate to carry it out. Huge progress has
been made in this respect as state of the art technologies
have been provided and big funds have been allocated
to help achieve it.

4- Certain contagious diseases spread through a
particular race or country. For example, gene of sickle
cell anemia spreads through African origins. While
thalassaemia gene spreads through the Mediterranean
people such as Greece and Arab countries. Gene carriers

! professor of Figh at the Fahd Security College, Riyadh.
10
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King Abdullah Ibn Abdulaziz Al Saud. Congratulations
are also extended to His Royal Highness Prince Sultan
Ibn Abdulaziz Crown Prince, Deputy Premier, Minister
of Defense and Aviation and Inspector-General; and to
the noble Royal family, Saudi people, and dear readers
and to all brother Muslims everywhere.

In this occasion we pray to Allah Almighty to accept
from our Ummah its Siyam

(Fasting) and Qiyam (performing Salat in the middle
of the night), and to respond to its all wishes to renew its
role and reinforce its civilization and values in order to be
as Allah wanted it to be the best Ummah raised up for the
benefit of the humanity.
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With the passage of time unfortunately, the joumney
changed little by little, and one generation after another
they lost zeal, and dominated by frailty, overwhelmed by
their own lusts, preoccupied by separation and turned
into small states fighting one another the same way the
tribes before Islam used to do. Then things went worse
on a day, two centuries ago, when their enemies gathered
to divide them and later colonize them. Today they ac-
cuse them of being fascists in their creed, heritage and
civilization.

The glad tidings brought by the Messenger of guid-
ance Mohammed (may Allah’s peace and blessing be
upon him) to Uday on the dominance, security and the
strength of the Ummah were not accidental but they were
eternal glad tidings. However, they will come true when
the Ummah pursue the same path once taken by its
Prophet, and when it realizes what is meant by Allah Al-
mighty saying:

Surely Allah does not change
The condition of a people until they
Change their own condition (Surat Al Raad, from Ayah 11)

In this issue which will come out at the beginning of
the holy month of Ramadan, the Journal board and staff
congratulate the Custodian of the Two Holy Mosques




plaining of poverty, and another complaining of being
stranded and homeless. He looked at Uday Ibn Hatim
who came to declare his Islam and said to him: Do you
know Al Heera, Uday? Uday answered: I don’t know it
but I was told about it. Then the Messenger of Allah
(may Allah's peace and blessing be upon him) said: if
you were to live for long Uday, you would see a riding
camel traveling from Al Heera till it circomambulates the
Kaaba fearing nobody except Allah ; and short time
would pass until a caravan leaves for Mecca without
guards. And if you were to live for long, you would open
Kisra’s treasures. Uday asked surprisingly: Kisra Ibn
Humuz ? He replied in the affirmative and said: If you
were to live for long, you would see the man gives out
handful of gold and silver asking somebody to take that
from him and would not find one to accept them. (Re-
ported by Ahmed).

Yes these glad tidings came true with their all mean-

ings not only for Arabs but extended to all nations. Per-
sians, Arabs, Romans kingdoms in the East have become

one nations where races have melted and hearts have
united and the war of Al Basous and tribal conflicts have
turned to be mere history recited to learn lessons and as
memory. The procession has continued eastwards and
westwards and in every direction. At that time only one
civilization remained which is that of Isiam.
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During that history, Arabs fought against each other
for long years. One tribe invaded another and fought for a
long time. Later they found out that they lost all the
meanings of brotherhood especially when an innocent

~ woman turned to be a captive. The tribe which took that
woman treated her as a slave and exposed her to all sorts
of torture and cruelty. Later the tragedy against this in-
nocent woman has ended, a tragedy made by some peo-
ple who didn’t believe in Allah and the Last Day.

This represents part of the Arabs’ local life before
Islam. Regarding their life with others, they were in a
state of fear of Persian leaders who were fond of ad-
ventures because of their tyranny and exireme power.
Ancient Arabs were also afraid of Roman empires whose
religious obsession would drive them to admire the East
and having dominion over its tribes.

At a particular point of history, Allah was kind to his
servants by sending His Prophet and Messenger Mo-
hammed (may Allah’s peace and blessing be upon him)
to them. Their lives changed from one condition to an-

other developing a new history of their own. This hap-

pened when the Messenger of guidance brought glad tid-
ings to them that they will gain strength after weakness,
honor after humiliation, security after fear and sov-
ereignty after subjection. These glad tidings were ex-
pressed at some day when a man came to him com-
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A letter from a Reader

Time will never change since Allah has created His
creatures properly and causes them to stay in this earth.
Night follows day time, a day time follows a ni ght; and 2
day comes after a day, year after a year and so forth until
Allah inherits this earth and everything on it. What
changes are the creatures themselves.

They change from a state of weakness to strength and
from strength to weakness; from humiliation to honbr,
and from honor to humiliation. They may not feel that
they make their own conditions by themselves though Al-
lah’s rule has stated that none of them will be changed

unless they change their conditions. Allah Almighty said
in this concemn:

Surely Allah does not change
The condition of a people until they
Change their own condition (Surat Al Raad, from Ayah 11)

Read the history with its all incidents and lessons.
Arabs’ history before Islam is full of signs and lessons.
They spent forty years fighting on a she camel, a war
known in history as the war of Al Basous which resulted
into various tragedies and afflictions. The two fighting
tribes Bakr and Wa’il lost big number of casualties
among young and old people, women and children.
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In the Nane of Allah , Most Gracious , Most Merciful
PRINCIPLES AND REGULATIONS FOR PUBLICATION g

Contemporary Jurisprudence Research Journal staff would like to
notify researchers that principles of publication in the journal necessitate
ey the following :

1- Research submitted for publication, should be based on Islamic ([{)
(Figh) jurisprudence .

2- Research should concentrate on issues , questions and contemporary
problems and the way of finding both scientific and practical solu-
tions for them according to Islamic (Figh) jurisprudence , and ifs
concepts which are confirmed by the people of Sunnah .

3- Research should be objective and comprehensive. It should follow a
scientific method in terms of depending on original references,
documentation and explanation of (Ahadeeth) showing their degree
of authensicity .

4- Any research submitted for publication , should not have been
published in either a book, a journal or any other means of publication.

5- References should be mentioned in a margin at the lower parts of the page
a long with a short biography for the figures mentioned in the research .

6- Scientific references and their authors’ names should be alpha-
betically indicated at the end of any research . Place and date of
printing along with the publishing house should also be mentioned.

7- A statement indicating that the research has not been published
before, should be attached to the research .

8- Research should be concluded by a brief summary manifesting results
and opinions included therein .

9- A satisfied abstract should be attached to the research to be transiated
inte English ,

10- Pages of research should not be less than twenty pages of the journal.

11- Researcher’s name should be fully written along with his scientific
post, ifany .

12- Researches are arbitrated by (Fugaha)} jurists and specialized scholars
(‘Ulama) according to a form which indicates principles and pro-
cedures of arbitration , Among these principles is that arbitrators
should not know the authors’ names and vice versa whether the
arbitrators agree that their researches to be published or they show
some observalions or even recommend not to be published .

13- Researches which are not published , will not be returned .

* All essays herein published express the viewpoints of their authors.

Dy D pamay O $ATR O PV, 0PI 0 TN O oy O ¢t O F=I O N G e O 9= O vy O @ ( gmmy ( W=w 0 P O
oooaoooaoooaoooa ooeaoannooa c)oooo DoﬂiD'OOO'D ooo o'oooc oooaobooooecuooaonoaoed

-2



Whom Allsh intends good grants him the
Knowledge and insight in Religion Hadith
CONTEMPORARY JURISPRUDENCE
RESEARCH JOURNAL

A journal specialised in Islamic jurisprudence
Issue Ne. 71- Eighteenth Year
June - Joly - Aug 2006
k Editor - ia - Chief Dr. Abdur Rahman Hassan Al Nafisah

(Armmal Subscription:

For Govt Offices and Agencies : SR. 200
For Individuals :SR. 100

Price Per Copy :

KS.ASR 15
Qatar QR. 12
Syria L.L.50
Sudan §.D. 15
Algeria D. 12
Jordan JD. 1
Egypt Le.5
UAED. 1S
Iraq LD.1

Mauritania On.1200
Toaisia Mm. 1000
Libya L.Dr. 1000

5 of Oman P. 908
Belirain BF. 900
Kuwait KD.L 5
Yemen Y.R 15
Moroco D. 15

Annual Subscription :

U.S.A Canada & Eurcpe US. $ 3¢

NO. :14/0188
ISSN : 1319 - 0792

o

‘\

(’
Address ;

Al-Agiq - Ak-Tahlia St
Riyadh - KS.A
Phone. 4853702
4853705
Fax. 4853694
P.O. Box: 1918 .
Riyadh :11441.
* Website :
www.fighia.com.sa
* E-Mail :
fighia@gmail.com
* Pority right of designing and
hosting the magazine’s website
on the internet by Advanced
Arabic Systems Co. (Naseej).
* DAR ALL-BOHOOS PRINTING PRESS
Phone: 4352463 - 4852161
Fax: 4852188

* Distributors :
Al Watsania Distribution Co.

./

W () gty O G G Ry () G O gy gu—
IS LA LN ELEN




CONTEMPORARY JURISPRUDENCE

RESEARCH JOURNAL

A Journal Concerned with Islamic Jurisprudence

Issue No. 71 - Eighteenth Year
June - July - Aug 2006

IN THIS ISSUE
- Undergoing Medical checkup  pr, Mohammed Al
prior to Marriage As Seen by i
Figh, Medicine and Law. Nujaimi

- Al Masadir Al Aqliyah (sources
based on intellect) Disagreed
upon among Fundamentalists
to deduct Fighi Judgments.

- Al Dhaka Al Shar' iyah
(Slaughtering animal ac-
cording to Shari 'ah rites) and
Effects of Slaughtering Meth-
ods in non Muslim Countries
on the Imported Meat.

- Status of Neighbor in Islam
Study.

Dr. Hassan Ad-Dousin

Dr. Ahmed Al
Ghannoum

Dr. Salih Al Yousuf

Dr. Al Mekki Ibn
Ahmed Agqlayna

CASES FROM JURISPRUDENCE (FIQH)
POINT OF VIEW
Dr. Abdur Rahman Hassan Al Nafisah

- Ruling on Curing Magic Using a Similar Magic.
- Ruling on Building Graves, Elevating and Marking them.

- Two Arbiters between couples.

- The ruling of call to Dhalal (or misleading ) and ways

of preventing it.

- Ruling on whether it is Permissible to Pay Zakat to

a Needy Sister.

ISSN : \FV\4-eVAY : sy

bﬂ‘ )\) cg\h.l



