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* Contemporary Jurisprudence Research Journal — Issu¢ No, 69- eighteenth Year*
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guardian helps her choose a good husband. It is also
works as a shield for the guardians to protect their
reputation and avert any disputes which might occur
between them and husbands whom they don’t like.

Nevertheless, such precondition should not be
misused by the guardians to exercise authority over
women preventing them get married from whomever
they want and choose for them whomever they want
without considering their consent and competency of
husbands. This would definitely result in coercion and
many evils,

Based on the aforementioned, since marriage
contract is a great contract on which important
consequences, and worldly and religious objectives are
based, then, and in order to preserve the interest of the
couple and ensure the soundness of their contract,
guardianship should be one of its conditions.

On account of that, the questioner has to consult
judiciary to correct his marriage contract by getting the
marriage approved by the woman’s guardian if any,
otherwise the judge becomes her guardian in conformity
with the Shari‘ah judgments mentioned in this respect.
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observe fasting , as it may be a protection for him
(against sin).

Based on this, if the brother of the questioner needs
to get married and can’t afford that without having from
this money, there is no blame on that (insha Allah).

302- Ruling on one who gets married without a
guardian and what he should do

This is a question from brother Abdulaziz F. in
which he says that he married his wife without her
guardian and had children from her. He later
convinced that such a marriage is invalid and asks
what he should do?

Fuqaha gave different views on this case, but the
majority of Fuqaha (or Al Jomhoor) were with the view
that marriage will not be permissible without a
guardian.

However , owing to the change of conditions with the
change of time, and the change of behavior which
developed in people’s relations; and due to mixing of
opposite sexes in educational institutions which has
accompanied that, and the consequences of this such as
the sort of relations which lead a woman to not only
choose a husband without her guardian’s consent but also
insists on her choice despite the risks and hazards it might
involve, it became obligatory that guardianship becomes a
precondition for the validity of marriage. This condition
provides a guarantee for the woman herself as her
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Answer: prohibition of Riba is one of the Islam’s
confirmed matters. This subject has been earlier referred
to in detail in this journal. There was agreement of
opinions among both early and late Fuqaha on this
prohibition, except those who tried to find ways out,
excuses, or explanations lessening from this prohibition
in some forms of investment. This, however, will not be
taken into consideration as it is odd and violating the
principles that clearly confirm the prohibition of Riba in
its origins and branches.

Therefore, utilizing interests will not be permissible
for whom they passed to because he took part in their
origination as he willingly invested them in matters in
which investment is not be permissible. Therefore they
should be spent in whatever brings about benefit for
others such as spending them in public utilities such as
roads, and houses for the needy and similar things.

It is also permissible to pay them out for needy
relatives and others. It is better to spend them in
necessary matters such as food and housing. Marriage
comes within this category as well because it protects
oneself from indulging in evils, let alone that the
Messenger of Allah (May peace and blessing of Allah
be upon him) called for marriage by his saying:
“marriage is from my tradition and whoever does not
follow my tradition does not belong to me. Get married
for I will be proud of your great numbers if compared
with other nations. Whoever can afford to get married,
let him do so, and whoever can not afford it , let him
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or in order to confirm a forbidden act that has befell
him/her; or if there is an interest for others such as if the
grave is located in a usurped land or if there is money in
the grave belonging to others and the like.

To sum up the case, sanctity and dignity of the
dead is as the sanctity and dignity of the living. The
origin regarding that is the Book of Allah and the
Sunnah of His Messenger Mohammed (may Allah’s
peace and prayers be upon him). Graves are the
homes of the dead to cover their naked bodies till
they are resurrected by Allah, the same as the living,
This, according to Sharia, requires the prohibition of
unearthing their graves to utilize their land to
expand roads, build mosques, or use them for any
other purposes.

301- Ruling on whether it is permissible to give the
needy relative part of the money originated
from illegal source.

Brother Mohammed .........from Arab Republic
of Egypt sent a question in which he says that he is an
employee keeping part of his money in a saving and -
deposit certificate at ......corporation which gives a
fixed percentage of interest to be added to the capital.
“I came to know that taking such a percentage is
forbidden, and that it could be disposed of in charity
aspects”, he added. He is wondering whether it is
permissible for him to give it to his needy brother to
help him get married.
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moves when he is dead till Allah resurrects him in a day
when all mankind are resurrected for a Day that is sure
without doubt. The later house has been first known
when Qabeel (Abel) killed his brother Habeel (Cain)
and he was not aware of what to do about him after that,
Then Allah sent him a bird to show him how to put him
under earth. This is told by Allah by His saying:

Then Allah sent a raven who scratched the ground

To show him how hide the naked body

of his brother.

“Woe it is me! “Said he;

“Was I not event able?

To be as this raven,

And to hide the naked body

Of my brother?” (Surat al Maida, from ayah 31)

Based on this, a grave is regarded a property for his
settler and this ownership requires that it is prohibited to
unearth it without interest. Therefore, Allah’s
legistations forbid such a transgression.

Statements of Fugaha in general indicate that they
are agreed that the sanctity of the dead is as the sanctity
of the living based on what is stated in the Book and the
Sunnah. This however means that originally each dead
person should be buried in one grave which becomes a
home for him/her, and it is not permissible to affect it
except in necessary situations where there is interest for
him/ her. Example of such interest, if the grave's
direction does not face the Qibla, or if it is surrounded
with a water leakage or otherwise which harms him/her,
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failure to have intimate relation with her husband. But if
she could show patience, it will be good for her because
Allah has promised those who are patient to gain
goodness in His saying:

And if you punish, let your punishment

Be proportionate to the

Wrong that has been

Done to you:

But if you show patience,

That is indeed the best (course)

For those who are patient. (Surat Al Nahi, ayah 126)

But if she couldn’t show patience, Allah’s
judgments include lots of solutions such as divorce and
Khul‘. To do this, she can refer to judiciary.

Allah is the Helper

300- Ruling of whether it is permissible to unearth a
cemetery to build 2 mosque on its land.

Brother Ibn Qadour from Algeria has a question in
which he says: we want to build a mosque in our town,
but we don’t have land for that. We have an old
cemetery. Is it permissible to unearth it in order to build
the mosque?

Answer: since Allah created man on the earth he
has two homes: one in this world to refuge him and
protect his privacy until he dies, another one where he
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The questioner added that because she hated
him she stopped giving him his marriage rights as a
husband. She is asking whether she is sinful not
doing that though she carries out her religious duties
perfectly.

Answer: marriage is a Sharia’h contract that is
established on consent. This contract includes duties on
both couples towards one another. These duties are
numerous, some of them are seen and others are unseen
as regards to both a husband and his wife. the seen
duties on the part of the husband is such like enabling
her to do her religious obligations like Salat, Siyam and
Hajj, and enabling her to get her provision to satisfy her
normal needs.

Example of the unseen duties is represented in the
good intimate relation connecting a husband with his
wife both by saying and action, and other types of
righteousness which the nature of such relation requires.

The seen duties of a wife towards her husband is
such as obeying him as long as what he asks does not
involve any disobedience of Allah, preserving his
property, honor and taking part in raising his children.

Her unseen duties towards her husband is such as
keeping intimate relation with him in good terms both
by saying and action, and other types of private matters
which a good intimate relation between the couple
requires.

Based on the preceding, if what the questioner has
mentioned is correct , then there is no blame on her in
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testifies for somebody else that he in in debt to get a
charity for him, this is a fasle testimony as well.

The point is that the puropse of fasle testimony no
matter of its good incentives will not change the very
severity of this crime. In light of the above, Shari‘ah
judgments and all laws and regulations incriminate such
an act which is strictly punishable by them.,

From the question above, it is clear that the enquirer,
by forging the certificate, is seeking Shari‘ah knowledge.
But this will never justify such an act as he should be
more honest since he intends to attain this type of
knowledge. Then Allah will make things easy for him in
compliance with the saying of Allah Almighty:

“And for those who

Fear Allah, He will

Make things easy for them”
(Surat Al Talaq, from ayah 4)

299- Ruling on whether harming of a wife by her
husband waives his marital rights.

Sister H Ibrahim sent a question in which he says
that she is 2 mother of a number of children living with
her husband and his family for a long time, but she has
been facing lots of hardships from her husband as he
treats her not the way a husband is supposed to treat
his wife. This drove her to hate him, but when she
asked for divorce, he beat and insulted her.
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CASES FROM JURISPRUDENCE (FIQH)
POINT OF VIEW ()

Dr. Abdur Rahman Hassan Al Nafisah

298- Ruling on forgery and what stems form it?

This is a question raised by brother F...... L from
Algeria in which he is enquiring about the ruling on
someone who wants to forge a certificate not with
intention to obtain a job or otherwise but in order to
seek Sharia‘h knowledge as this can not be attained in
some places without such a certificate?

Answer: literally, forgery is the process of making
or adapting objects so that they take unreal forms. It is
one of the aspects of falshood. In terminology, it is the
process of ameliorating an object and giving it a
description other than the real one till those who hear or
see it believe that it is real while it is not.

False testimony is one in terms of prohibition no
matter whether it is intended for worldly benefit or
otherwise. for example, if someone testify for somebody
else with the intention to help him as he is poor , this
testimony is a false one. Moreover, if he testifies for
somebody else to attain benefit for him so as to help
him get married, this is also a flase testimony. If he

* These questions are forwarded by readers, and are answered
by the proprietor and the chief editor of the magazine Dr.
Abdurrahman H. an-Nafeesah, and are published on the
magazine’s website (www.fighia.com.sa)
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Examples of Issues Influenced by Khilaf

Khilaf has its influence on many Fighi issues such
as if a forgetting or an unmindful person perpetrates a
prohibited thing and whether he would be held
accountable for it in light of Shariah , and application of
Qiyass “analogy” on kaffarat “ expiatory gifts: singular
kaffarah” such as the kaffarah of having sexual
intercourse with one’s wife “Jima’” during the day of
Ramadan if one have Jmia’ in more than one day in one
Ramadan ,or if one sustains Jima’ until dawn. Khilaf
also has its influence on the issues of hire “Ijarah* and
preemption “Shuf’a”, and on issues regarding
invalidation of ablution “wodou” by touching one’s
penis in addition to other issues mentioned in Figh

books and chapters.
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interpretation of the text’s concept when referred to it in
terms of custom or traditions.

Khilaf among ‘Ulama has never been a means or
justification to defame or belittle one another. Instead, it is
that they accept one another’s concepts and reasons on
which their Khilaf is based, with each one furnishing his
proofs to the other in order to attain truth and achieve the
aims of Shariah. This is the sublime meaning of Khilaf
which the ‘Ulama used to be aware of.

Khilaf among “Ulama and difference of opinions in
matters among them is an instrument preventing
fanaticism, excessiveness and extreme views. None of
them has charged the other of kufr

“disbelief in Allah “, because they are aware of the
reasons of Khilaf among them, and that Khilaf is a right
for every mujtahid” a scholar applying Ijtihad” who
possesses the correct tools for practicing Ijtihad.

‘Ulama are also agreed that the Ummah will not
develop without expression of different views or Khilaf,
so that it may attain what it can be good for it, as long as
the reference of Khilaf is accepted in Shariah for its
general and personal reasons. This could be clearly
touched in the history of our Ummah when the Khilaf
used to be an accepted matter, not an indication to any
sort of fanaticism or partiality to a single view for the
sake of achieving a worldly interest be it economic,
social or political whether public or personal.
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Most Important Reasons for ikhtilaf

1/ imitating previous scholars

2/ variation of concepts; some of them penetrate to the
truth and others cover part of it and cease.

It is worth mentioning that approved imams do not
intentionally oppose any of the Sunnah of the
Messenger of Allah (peace and blessing of Allah be
upont him). They are agreed that they should follow the
Messenger of Allah (peace and blessing of Allah be
upon him) and that everybody’s statement could be
accepted or rejected except that of the Messenger of
Allah (peace and blessing of Allah be upon him).

It is also agreed that Khilaf among ‘Ulama
“scholars” that is based on justifiable reasons is an
acceptable matter in Shariah and that there is no
problem in it among them.

Moreover, Khilaf among ‘Ulama is not a blemish
or a defect in the legislation; it is mercy for mankind
and indication that Shariah is a broad vessel which is
valid for every time and place.

Khilaf in Shariah judgments is neither meant for
whims nor for predominance; rather is it based on its
own scientific reasons which Shariah could contains and
approves.

No doubt that Khilaf among ‘Ulama prevents
predominance and imposing one opinion on the Ummah
“Muslim nation” which differs in its customs and
traditions, because a judgment that can be valid for one

place may not be so for another due to the different
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Relation between Shariah and Figh:

Islamic Shariah is these judgments revealed by
Almighty Allah to His Prophet Mohammed

(may Allah’s peace and prayers be upon him) in
Quran or Sunnah “ Prophetic traditions”, It is based on
wahi “or divine revelation” in which opinions of
humans are not accepted and violation of it is
prohibited. However, Figh is not all like this .To explain
that one has to say that Figh judgments are two types:

First type: in which tendency for opinion and
Ijtihad becomes weak or not existing such as knowing
of judgments which are necessarily considered as part
of religion like the obligation of Salat and the
prohibition of Zina “adultery”.

Second type: in which opinion and Ijtihad are
dominant, and it could be opposed since opposition is
based on a proof stronger than the ignored Fighi
opinion, or based on Ijtihad which is closer to the texts.
This type is more common than the first one because of
the recurrence and renewal of incidents.

Divisions of Fighi Judgments:

Acts of worship or “Ibadat”: these are the
judgments concerned with the matters of the Hereafter,
which are meant for the sincere worshipping of Allah
only, such as Salat and Siyam “fasting”

Dealings or “mu‘amalt”: these are the judgments
concerned with the acts and behavior of human beings,
which are intended to achieve worldly interests such as
bargains, mortgage and donation “hiba”.
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Shairah and reasons for Khilaf
(difference of opinion)

By Dr. Abdullah Ibn Salih Al Sarami 4:

What is Shariah?

Shairah is the religion which Allah has laid down
for His servants, or in other words the different
judgments which are either enacted by Quran or the
Sunnah of His Prophet Mohammed (peace and blessing
of Allah be upon him), be it in a form of a statement
“gawliyah”, a doing ” fi’liyah” or tacit approval”
tagreeriyah .

The term “Khilaf” we mean in this study is the
difference of opinion among scholars who applied
Ijtihad (independent reasoning). Such Khilaf is not a
deficiency in itself but it is adopted for natural reasons
and regarded as mercy for Muslims who respect such
views and value them.

Figh “jurisprudence” in Shariah is a term given to
all religious judgments embodied in Islamic Shariah
whether these judgments are concerned with matters of
Ageeda “creed”, ethics, acts of worship or dealings.
Imam Abu Haneefa has defined it as “the state of the
self being aware of its rights and obligations™

4 Assistant professor of Islamic Studies, King Khalid

Military College, Riyadh .
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practice and experience so that, by grazing them, they
become motivated to carry out the task of inviting their
people through understanding their actual conditions.

Understanding the actual conditions of people
needs some matters; the most important of which is
knowing the A‘raf, customs and conditions which
determine the behavior and the life style of those whom
Da ‘wa is given to.

Observing A‘raf clearly emphasizes the
characteristics of Islamic Da ‘wa, which is very crucial
to prove Islamic Da ‘wa is tolerant, flexible, smooth and
comprehensive enough to meet the needs of those
whom D ‘awa is given to.

Moreover, observing A ‘raf would achieve great
benefits for all pillars of Da ‘wa which are (Al Da ‘iya,
those Da ‘wa is given to and the subject of Da ‘wa).
And no doubt this will contribute to the success of Da
‘wa to Allah Almighty. :
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practices. Rather, whatever achieved Masalih, Al Da
‘iyah had approved and considered it part of Shari ‘ah,
and ordered people to adopt it not as a custom but as a
Shari‘ah judgment.

The Da ‘wa of Prophet Mohammed {(may Allah’s
peace and blessing be upon him) did not overlooked Urf
and customs in the people’s lives. If people were detached
from what they were familiar with of habitual matters
which the upright disposition recommends, this would put
them in difficulty as they got used to that and fixed their
conditions accordingly to and would be very hard for them
to quit what things once they were familiar with.

Therefore, it is very important for Al Da‘iyah to
put people’s A‘raf and customs into consideration as
this is one of the aspects of lifting narrowness in the
Da‘wa of Islam, and would make is easy for those
whom Da ‘wa is given to, a thing which display the
advantages and flexibility of this Da ‘wa.’

Understanding the actual conditions of those
whom Da ‘wa is given to is an important matter when
making Da ‘wa to Allah. Prophets (peace and prayers be
upon them) whom Allah sent to remove people from
darkness to light are the most among people who
understand the actual conditions of their nations. That is
why all the Prophets used to graze sheep. Messenger
(Allah’s peace and prayers be upon him) said, “No
prophet Allah has sent unless he grazed sheep”. His
companions asked him: and you? He said, “I used to
graze them on some carats belong to the people of
Makkah”. The wisdom behind this may that they gain
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Hajiyat are those which people need to attain
easiness and luxurious life, and missing them would
cause restraints on people.

Tahsinyat are those attributed to the good customs
and proper behavior; if they were missed, people’s lives
would no longer be within the proper norms which the
upright natural disposition and good customs require.

A‘raf (pural of Urf) are closely connected with
these good objectives, because it was found that one of
the reasons of the existence of A‘raf and customs
prevailing in one community refers to either social
necessity or- a pressing need. The reason of Urf
origination may also be attributed to pure tradition
which attained various forms.

Therefore, observing the people’s A ‘raf and
customs provided that they do not bring harm to them, nor
waste their Masalih, is a matter within the objectives of
Islamic Shari ‘ah. Then Al Da‘iyah has to be aware of
them so that he delivers Da ‘wa properly.

Al Da ‘iya’s Need for being Aware of Urf to
display the advantages of Islamic Da ‘wa:

If Al Da ‘iyah observes A‘raf and customs, by so
doing he displays the advantages of Islamic Da ‘wa,
because Da’ wa in Islam was established for making
good and approval of whatever involves goodness;
whether that was attributable to former non abrogated
Divine legislations or recommendable customs, Islamic
Da'wa did not used to abrogate good customs, or
demolish fair legislations; ggr used to deny valid visible
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revealed. If there was no particular reason, then whoever
wants to get involved in Quran knowledge has to get that
reason, otherwise he would fell in doubtful matters which
could not be overcome without such knowledge.

Al Da ‘iya’s Need for being Aware of Urf to
Understand Objectives and Da ‘wa for Islam;

Objectives of Da ‘wa are the objectives of Islam
which were indicated by Islamic Shari ‘ah. These
objectives aims at achieving the Masalih (interests) of
those whom Da ‘wa is given to, and averting evils from
them, by way of achieving happiness for them sooner or
later. In this respect, Shaikh Al Islam Ibn Taymiyah
said, “Islamic Shari ‘ah came to attain and complete
Masalih, and to delay evils and reduce them”. Imam Ibn
Al Qayyim added by his saying, “Shari ‘ah is mainly
based on judgments and observing of people’s Masalih
both in this world and the hereafter; it is all faimess, all
interests and all wisdom”.

People’s Masalih which the Islamic Da ‘awa has
paid attention to are the following;:

Masalih which protect religion (din), life (nafs),
offspring (nasl), reason (‘aql), and property (mal). They
are of three categories: Essential (daruriyat),
complementary (hajiyat), and desirable (tahsiniyat).

Daruriyat are those without which people’s lives
may not be established, and if they were missed
corruption would prevail, disorder would dominate and
life order would become defective.
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sort of authority. While Da‘wa is the general sense for
Hisba, which everyone, according to his knowledge and
capability, is able to do. Nobody can imagine making
Da ‘wa to Allah without enjoining of good and
forbidding of evil with the method of Targheeb and
Tarheeb being employed.

Al Da ‘iya’s Need for being aware of Urf to
understand Shari ‘ah Texts:

Al Da‘iya need to be aware of the Arabs’ customs
and traditions once the Wahi has reveled , in order to
know what the Law Giver has approved of these
customs and traditions such as their proper behavior and
good dealings. And also know what the Law Giver has
disapproved of such these customs such as adoption,
Tabarruj (of woman, is displaying her beauty and
ornaments to strangers, or men distantly related to her,
and wearing in public, make-up or whatever may excite
men's lust) and burial of new born girls alive.

Explaining this, Imam Al Shatibi said,
“Understanding Sharia’h requires adoption of the
habitual customs and traditions of the illiterates, who
are the Arabs on whose language Quran was revealed. If
there is an ongoing Urf in Arabs language, it is not valid
to ignore in terms of understanding Shari‘ah. If there is
no Urf, then it is not valid if Shari ‘ah considers what it
does not know.

Clarifying that, he, may Allah have mercy on him,
added: of that is knowing the customs of Arabs in their

statements, actions and conditions when Wahi has
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the people; Islam with its components of Aqeeda, Shari ‘ah
and behavior.

Da ‘wa aims at urging people and conveying Islam
to them in its comprehensive concept, and driving them to
it through the process of Targheeb and Tarheeb (inducing
and intimidating) ; and also by adopting the method of “Al
Amr Bilm ‘rouf wannahyi ‘anil Munkur” ( enjoining for
good and forbidding of vices). All these matters represent
the foundations of Da‘wa which is based on four pillars:
the Da ‘1yah, those whom Da ‘wa is given to , the subject
matter of Da’ wa and means and methods.

Relation of ‘Urf with Da‘wa :

It is known in the términology of Da ‘wa and Du
‘at (plural form of Da ‘iyah) that Al Hisba (is a moral as
well as a soio-economic institution in Islam through
which public life is regulated in such a way that a high
degree of public morality is attained and the society is
protected from bad workmanship, fraud, extortion and
exploitation) is the aspect of finding a relation between
Urf and Da‘wa through Ma‘rouf (goodness) which
constitutes common link between them. This is because
Ma‘rouf, regarding D ‘awa to Allah Almighty, is
regarded one of the main foundations on which the
structure of Hisba is based. Defining the Hisba,Imam Al
Mawardi and judge Abu Ya ‘la Al Hanbali confirmed
that by saying, “ it is enjoining of good if it is proved to
be abandoned, and forbidding of evil if it is proved to be
done”. Imam Al Ghazali says, “Hisba is intended for the
Da ‘wa to Allah because it is a religious job having a
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Da ‘aw to meet the interchangeable human needs. This,
however, manifests that it is valid for any time and place.
This is one point. The other point is that proving that there
are linking aspects between Urf and the Islamic Da ‘aw
confirms that they are closely connected. This indicates
importance of observing Urf.

In addition, the need of Islamic Da ‘aw to observe
Utf can be referred to from two sides: the side of the Da
‘iyah (person involved in Da ‘wa) and the side of those
targeted by Da ‘wa. The Da ‘iyah need to know the
customs and habits of those he intends to practice Da ‘wa
on them. This would help him get acquainted with their
needs and areas where hardships befalling them.

The more the Da‘iyah is aware of the customs of
those he is giving Da ‘wa to , the more he can
communicate and deals successfully with them.

If Da ‘wa observes the actual conditions of those
targeted by Da “wa, and if it considers their interests, this
will definitely leave a good impression towards it.
Moreover, it will drive them to be more responding to it.
Therefore, if the customs of those intended by Da ‘wa
were not observed, this would lead to assigning them with
things they can not bear and would place embarrassment
and hardship on them as they are forced to do so.

‘Urf is what selves are inclined to and common
sense supports; and what accepted by upright natural
dispositions and people have adopted; since it is not
rejected by Shari ‘ah.

While Da “wa is defined as the branch of knowledge
which employs all techniques required to convey Islam to
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Position of ‘Urf (customary usage)
In Islamic Da‘wa (Call)

Dr. Rugayyah Bint Naser Allah Niyaz3

One of the confirmed matters in the religion is
that Islamic Shari‘ah came to achieve interests and avert
evils. Shaikh Al Islam Ibn Taymiyah said: “Islamic
Shari ‘ah came to aftain and complete interests, and
delay and reduce evils”. Therefore, Islam is the set
criteria for interest and evil. Whatever Islam confirms as
good, will be good; and whatever Islam confirms as
evil, will be evil.

It is also known that Urf is one of the Islam’s
considerable Sharia’h sources. Evidence of this is the
saying of Allah Almighty:

Hold to forgiveness;
Command to what is right;
But turn away from the ignorant. (Surat Al A 'raf)

Arguing by ‘Urf is a matter agreed upon by the
Imams of different Madhaheb (plural of Madh-hab, school
of thought). Some of them said: what is confirmed by Urf'is
just as what is confirmed by a text, that is to say confirmed
by a Shari ‘ah evidence.

No doubt, linking this source with Islamic Da ‘wa is
one of the important issues as it displays tolerance and
flexibility of Da ‘wa. It also shows comprehensiveness of

} (Assistant Professor of Da‘wa and Head of Holy Quran and Islamic
Department, Faculty of Education — Riyadh).
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Sheikh Ahmed Ibn Mohammed Al Zarqa,a Hanafi Fageeh
who died 1357 H.

Second Method: exclusion of Al Mustathnayat by
mentioning all the issue excluded from Al Qaida Al
Fighiyah so that Al Qaida remains applicable to forms
other than these mentioned. Among the compilations
whose author followed this method : “Al Talkhees”, by
Ibn Al Qas, a Shaf ‘i Fageeh who died 335 H; and “Al
Fawaid Al Zayniyah”, by Ibn Nujaim, a Hanafi Fageeh
who died 970 H.

Third Method: mentioning a group of Mustathnayat
showing reason for Istithnaa. Among the compilations
whose authors held this method are: “Tarteeb Al Laali’
fi Silk Al Amali”, by Mohammed Ibn Sulaiman who is
famous as Nather Zada Al Hanafi who died 1061 H; and
the PhD thesis prepared by researcher Adil Ibn Abdul
Qadir Ibn Mohammed Wali Qoota on the Fighi
principles and criteria on the chapters of financial
possessions according to Imam Al Qurafi relying on his
two books entitled “Al Dhiakheera” and “Al Forouq”.
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clear without indicating the reason for that. If the Lughz
is an exception to a Qaida or a criterion, books on
Alghaz will be mentioning the reason for that exception.
Third one: in these books there is a difference between
those two branches of knowledge in terms of the style;
in the books which mention Al Istithnaa, those excepted
matters (or Al Mustathnayat) are generally mentioned in
a direct predicative style. While the books on Alghaz
always mention them through the question style because
what basically meant by that is to get students tested.
The books and compilations where Al
Mustathnayat are mentioned are quite many and
difficult to count. They vary in terms of the attention
their authors give to mentien Al Mustathnayat. Because
of the great number of books that mention Al
Mustathnayat, consideration is given only to the books
whose authors cared much to mention these
Mustathnayat. Having studied such books, it is evident
that their authors have three methods in mentioning Al
Mustathnayat:
First Method: mentioning a group of Mustathnayat
without intention to exclude them and without mentioning
the reason for that Istithnaa. Among the books whose
authors adopted the same method are : “Al Ashbah Wan-
Natha’ir” by Ibn Al Subki, a Shaf’i ‘I Fageeh, died 771 H;
and “Al Istighnaa Fil Farq Wal Istithnaa” by Al Bakri, a
Shaf'i Fageeh, died 806 H; and “Al Ashbah Wan-
Natha’ir” by Assyouti, a Shaf*i Faqeeh, died 911 H; and
“Al Ashbah Wan-Natha’ir” by Ibn Nujaim Al Hanafi,
died 970 H:; and “Sharh Al Qawaid Al Fighiyah™ by
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differentiated. Al Istithnaa from Al Qawaid Al Fighiyah
differentiates between a Fighi branch and a Qaida
Fighiyah seems to be falling under it; while Al Frouq Al
Fighiyah differentiates between two Fighi branches.
Another difference is that most of the books covering Al
Istithnaa from Al Qawaid Al Fighiyah do not mention
the reason for Istithnaa and only mention the excepted
issue; unlike the books on Al Foroug whose authors
were bound with mentioning the reason for
dissimilarities. It seems that the main objective of the
authors of these books is mentioning the difference
between the two branches.

Apparently’, Al Istithnaa from Al Qawaid Al
Fighiyah is also associated with another branch of
knowledge known as ‘Ilm Al Alghaz Al Fighyiah (or
Fighi Riddles). They resemble each other and each
entails some sort of hiding. ‘Ilm Al Alghaz is mainly
based on hiding the ruling of issues so that students may
get tested in. Al Istithnaa from Al Qawaid Al Fighiyah
also implies hiding. However the two branches of
knowledge are different in three things:

First one: riddling has several aspects; one of them is
Al Istithnaa from Al Qawaid Al Fighiyah. But there are
other aspects which have nothing to do with Al
Istithnaa, which means any Istithnaa is valid to be a
Lughz (singular form of Alghaz), not the opposite.

Second one: the books which mention Al Istithnaa are
mostly ignore the reason for Al Istithnaa. Whereas the
books which mention Al Alghaz are mostly mention the
reason for the Lughz as unriddling a Lughz can not be
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from similar matters as well as mentioning the books
written and compilations written on it.

In terms of its meaning, it has many meanings in
the language all of which refer to one original meaning
that is coupling (or Atf). This meaning requires
exclusion (or Ikhraj), that is why a number of
Osouliyeen (or Fundamentalists) considered the word
Ikhraj as an origin in their definition to Al Istithnaa. As
to the of Al Istithnaa from Al Qawaid Al Fighiyah, its
proposed definition is, “excluding one or more Fighi
issues which seem to be included in Al Qai‘da Al
Fighiyah, from the ruling which Al Qai‘da Al Fighiyah
requires by any expression which indicates it”. That is
to say, one or more issues which somebody might think
they fall under the ruling of Al Qaida Al Fighiyah, but
such issue or issues are to be excluded from the ruling
of Al Qaida Al Fighiyah, and no longer given its ruling;
rather to be given another suitable ruling by adopting
any method indicating this exclusion or (Ikhraj). For
example when it is said. : The ruling will be as such
except in two issues, or: so-and-so became an exception
to Al Qaida Al Fighiyah, or: exception to Al Qaida Al
Fighiyah is such and such.

Al Istithnaa from Al Qawaid Al Fighiyah
correlates with some branches of knowledge (or
‘Uloum) like ‘Im Al Forouq baynul Forou® Al Fighiyah
(or dissimilarities between Fighi branches). Both of the
two branches of knowledge share the fact that each of
them differentiates between two similar matters, but
they go in different directions as to the two matters to be
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Fighiyah as a majority judgment or an all inclusive one.
Istithnaa constitutes a problem in making Al Qawaid Al
Fighiyah applicable to the Juz’iyat which a Mujtahid
believes they pertain to them. So if a Fageeh (expert in
Figh) wants to deduct a ruling for a case according to its
principle, he might think that this case is one of the
cases which are excepted from Al Qa‘ida Al Fighiyah.
This is a matter which would, no doubt, disturbs the
validity of applying Al Qawaid. Imam Al Bakri referred
to that at the beginning of his book in which he dealt
with Istithnaa, he said “I made Istithnaa in six hundred
original principles which I collected, and then I derived
form each principle good benefits that, to the best of
knowledge, will disturb its origin

Due to the importance of Istithnaa, some Ulama
have drawn attention to it as they were referring to Al
Qawaid; as it was the case of Al Zirakshi, Assyouti and
Ibn Nujaim. Other Ulama gave a special attention to
[stithnaa such as Imam Al Fannaki, a Shafi‘i Fageeh,
died in 448 H. He covered the subject in his book “Al
Munaqgadhat” under the chapter entitled “Al Hasr wal
Istithnaa”. Imam Taj Addin Ibn Al Subki, died in 771
H, also reported to have given interest with Istithnaa in
his book known as “Al Ashbah wan Natha’ir”, not the
printed well known book bearing the same title.

Al Istithnaa from Al Qawaid Al Fighiyah is one of
the most important topics both in its theoretical and
practical aspects. Nevertheless, there were almost no
previous studies about it, Therefore, it deserves studying
in order to show its meaning and make it distinctive

16
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Shihab Addin Al Qarafi emphasized this benefit by
his saying : “ whoever sets Figh by its principle becomes in
no need of memorizing most of juz’iyat as they fall under
the category of inclusive matters( or kulliyat ).

Also Al Qawaid Al Fighiyah have another important
benefit; they help knowing the rulings on momentous
events, or what is known as Annawazil, Lots of researchers
felt the need of using Al Qawaid Al Fighiyah as Annawazil
have become numerous in our time.

Al Qa‘ida Al Fighiyah is a terminology which has
been defined and explained by some Ulama. Imam Taj
Addin Ibn Al Subki has defined it in his book “Ashbah
An-Natha’ir” by saying: Al Qa‘dida Al Fighiyah is the all
inclusive matter to which many juz’iyat applies and from
which its judgments are understood. That is to say it
applies to all branches in which the concept of Al Qa’ida
Al Fighiyah is fulfilled. However, some Ulama such as Al
Hamawi has given another definition as he said:
according to Al Fuqaha it is a majority judgment rather
than an all inclusive one that applies to most of its
juz’iyat, so that its judgments could be realized from it.
He believed that Al Qa’ida Al Fighiyah is a majority
judgment, that is to say it includes most of the juz’iyat to
which it applies, not all the juz’iyat, Holders of this
definition advocated it from the fact that Al Qawaid Al
Fighyiah have some exceptions to which the judgment of
Al Qa‘ida does not apply. Therefore, Al Qa‘ida according
to them applies to most of the juzi’yat not all of them.

Al Istithnaa from Al Qawaid Al Fighiyah is a well
established fact whether we defined Al Qa‘ida Al
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Al Istithnaa (exeption) from Al Qawa‘id Al
Fiqhiyah
(Fiqhi Principles)
Dr. Abudur Rahman Ibn Abdullah Al-Sha‘lan °

Al praise is for Allah. We praise him and seek his
help and his forgiveness and we believe in Him and rely on
Him. We seek refuge with Allah from the evil of ourselves
and the vices of our deeds. There is no one to misguide
whom Allah guides and there is no one to guide whom
Allah lets go astray (refuses to follow the divine guidance).
I bear witness that there is not God but Allah alone. He (the
most high) has no partner. I bear witness that Mohammad
is His servant and His messenger.

Judgments of Ibadat (acts of worship) and
transactions are so many. This fact is realized by whoever
studies the books of Figh namely the detailed of them. As
they are so many, Ulama ftried to make them easily
memorized by setting formulas including the issues which
share one concept. This can be attained by seiting Fighi
Principles (or Al Qawaid Al Fighiyah). Verily, there are
many issues fall under one Fighi principle; that is why Al
Qawaid Al Fighiyah can serve instead of memorizing the
many branches( or juz’iyat) of Figh.

? (Associate professor at the college of Sharia, Imam Ibn
Saud Islamic University, Riyadh).
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have control over insurance operations from the
Sharia perspective.,

2. Cooperative insurance companies should
cooperate with one another in the fields of
research and Sharia programs which promote
their operations in consistent with the Sharia
proper methods.

3. Since the sharia solution has been attained in the
Islamic cooperative insurance companies, so
Islamic countries have to stop dealing with and
offering support to commercial insurance
companies as their operations involve lots of
Sharia precautions.
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fragmenting risks and share in bearing responsibility
when hazardous events occur,

¢ Donation does not include risk, hazards (gharar)
or gambling,

o Cooperative insurance company runs the
insurance operations on behalf of prescribers and
gets remuneration for that.

o C(Cooperative Insurance company invests
prescribers’ money on Mudharaba bases with
definite percentage of profit.

o Cooperative insurance company covers any
deficit in the prescribers’ money through offering
easy loans, and later gets it back from the surplus
and profits.

Recommendations:

1. The Agency in charge should order the cooperative
insurance companies operating within the Kingdom
with the following : '

e Setting an integrated cooperative insurance
system to be presented to the Senior Scholars
Board in the Kingdom for approval, and binding
all insurance companies to abide by it. The
system approved by the cooperative insurance
companies control system may be submitied to
the said Board.

e FEstablishing an administration for Sharia control
if does not exist, to undertake supervision and

12
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sleeplessness and fever that arises form if’(reported by
Al Bukharai). He also says “A believer towards another
believer is like a building in which each part supports
the others”

Cooperative insurance is the way to achieve the
utmost interest in insurance and moreover, cooperation is
dictated by the holy Quran. It is not only permissible
according to Sharia, but it is an encouraged matter as it is
an example of helping one another in righteousness. The
act of a member paying part of his money willingly to
form the capital of a particular society would involve
helping any of the members of the society who are in
need. Therefore, any member by his subscription is
actually a donor for other needy partners according to the
method they agree upon. In my view, this is a special
donation contract of no parallel in the donation contracts
known in the Islamic Figh.

Authorities, conferences and quhl meetmgs in the
Islamic word are all unanimous in the legitimacy of
adopting cooperative insurance since it is in accordance
with Book, the Sunnah and the principles deducted from
them,

Criteria of Cooperative Insurance in Islamic Figh

As said earlier cooperative insurance is a special
donation contract of no parallel in the donation
contracts known in the Islamic Figh and that there is no
problem in it as long as it does not oppose Sharia texts
and principles. Basically, its purpose is to cooperate in

11
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Board of partners owns the paid out money which
only the insurance company will run.

5. Members enjoy many privileges that are not provided
by commercial insurance companies to bearers of
insurance documents. One of these privileges is that
bearer of mutual insurance document becomes one of
the members with the right to elect the board of the
company and share in profits.

6. Cooperative insurance combines interests of parties
of one nature unlike commercial insurance in which
interests of parties are different. In this type of
insurance the interest of the insurer (the company) in
the insurance contract is different from the interest of
the insured.

Importance of Cooperative Insurance:

Cooperative insurance has been developed from the
principle of cooperation between individuals and groups
to bear risks and disasters befalling one of them.
Cooperation is a main Islamic principle in the lives of
Muslims; Allah Almighty says:

“Help you one another in righteousness and piety
But help you not one another in sin and rancor
Fear Allah: for Allah is strict in punishment”

The Messenger of Allah (may Allah’s peace and
blessing be upon him) also says “ the similitude of the
believers in regard to mutual love, affection and
mutual compassion is that of one body; when any limb
of it aches, the whole body shares the agony,

10
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1. being a member in such type of insurance can be
either by a perincum paid in advance upon
prescription so that it becomes easy to pay
compensation for the affected member as soon as
the threat occurs; or can be a portion equivalent to
the premium to be paid later when one of the
members is affected, and in this case he has to pay
immediately, and pay, upon prescription, the
membership fees only.

2. In cooperative insurance, capital is non existent as
it 1s intended for achieving security for members
through cooperation among them, not mainly aims
at achieving profits. If a surplus is achieved it goes
to the owners of documents according to the
percentage of these documents, whether in cash or
by deducting its value from the new subscription
in case of renewal , or the surplus be transferred to
reserves by the agreement of members.

3. Members of cooperative insurance are partners in
covering the risks affecting one or some of them.
Therefore, subscription value may change
according to the risks occurring annually. In this
kind of insurance there is hardly any one among
the partners who make up accidents or get
involved in false disasters.

4. Two partners in cooperative insurance are not two
parties of a compensation contract. Instead they
are parties of a cooperation and good terms
contract which then involves no Riba (or usury).

9
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Cooperative Insurance
“Sharia’h Study”

Dr. Abudulazeez Ibn Ali Al Ghamedi '

Due to the subsequent contemporary economic and
social developments; and the dominance of world
matetialistic greediness, human beings realized the need
of feeling safe about their lives, property, trade, and all
their possessions. Therefore, they found a good refuge
in cooperative insurance to achieve this. But capitalists
who seek profits and look for multiplying their money
at the expense of others by all means and in any field
found in cooperative insurance a fertile ground fto
achieve their purposes. They established huge
companies for commercial insurance with branches all
over the world, exploiting the need of the other people.
This has motivated me to do research on presenting the
Sharia solution for this subject.

Cooperative insurance is a direct agreement
between individuals subject to a particular threat in
which they vow to share bearing the burden of loss
affecting any of them if the threat occurs.

Most important characteristics of cooperative
insurance

' (Associate professor of Figh at the college of Sharia,

Imam [bn Saud Islamic University, Riyadh).
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Victory attained in the battle of Uhaud was not cel-
ebrated by Abu Sufian alone; his wife Hind Bint Utba was
pleased with the killing of Hamza Ibn Abdul Mutallib and
other Muslims. While the Messenger of Allah (peace and
blessing of Allah be upon him) was taking allegiance from
believing women after Conquest of Makkah, Hind slipped
into the crowd and said : by Allah, whatever you asked
form us, we well give, even more than what men could
give. From her answers about the allegiance conditions,
the Messenger of Allah could recognize her voice. He
asked: are you Hind? She replied: I am Hind Bint of Utba,
let bygones be bygones, may Allah forgive you.

The Youngman kept silent before saying to his friend:
History used to be like this. Later, Abu Sufian, his wife
Hind and everybody in Makkah had embraced Islam.
Idols worshipping had ceased to exist, state of paganism
in Makkah had vanished, and Hypocrites in Medina were
perished. All of this because Islam is the religion of Allah
and nobody on the earth, whomsoever, could defeat His
religion. However, Allah afflicts the Believers among His
servants to know how patient and persistent they are,
What is befalling Muslims today had occurred to their
ancestors before. But they were neither weak nor yield-
ing. Glory was for Allah, His Messenger and for all
Believers. This is the promise of Allah and far be it from
Allah to break His Word.
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thrice, “is Mohammed among the people?” .The Messenger
of Allah said, “De not answer him”. Then he said thrice,
“are Ibn Abi Qahafa and Ibn Al Khattab among the peo-
ple?” Then he turned to his people saying that those were
killed. Umar Ibn Al Khattab could not controt himself until
he replied to him by saying: you have lied, you enemy of
Allah. Allah left for you what may let you down. Abu
Sufian said, “A day for a day”, referring to-the day of ba-
tle of Bader, and battle has its ups and downs.

Battle of Uhud was over with its all lessons bome in
mind. Muslims could overcome their grieves, and the
wheel of time had turned by Allah’s Will. Abu Sufian,
later, found himself defeated, tied at the mountain peak in
the valley few miles away from his house in Makkah, and
guarded by Al Abbas Ibn Abdul Mutallib. When the
tribes, on their way to Makkah, passed by Abu Sufian, he
asked Al Abbas about them. He told him: this is Aslam
tribe, and this is Ghifar tribe, and this Juhaina tribe. Abu
Sufian said: 1 have nothing to do with them. Later the
Messenger of Allah (peace and blessing of Allah be upon
him), in his green battalion accompanied with Al Ansar,
passed by him. Abu Sufian asked about them. Al Abbas
told him: this is the Messenger of Allah together with his
soldiers. Abu Sufian said: nobody can stand in front of
those; your nephew’s authority has expanded. Al Abbas
said to him: woe unto you! This is prophecy and Allah’s
message to His people. He said: you have said the truth
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A letter from a Reader

A true Muslim young man came to his friend to speak
about what Muslims are facing nowadays. His friend lis-
tened attentively to his grieves and concerns about Islam.
He listened to him as he was saying that some Muslims
are colluding with enemies to conquer their Ummah in its
creed, principles and land. Then he listened to him say-
ing: Haven't you seen that they have written a book
which they called Furgan to replace the Quran? Haven't
you seen that Christian missionaries are spreading around
the globe calling on Muslims to revert to Christianity
such as in the case of Indonesia, Iraq and Africa?

Then he started talking to his friend about the Muslims
conditions and the state of frailty and weakness they
attained. Speaking about this problem, he has been over-
powered by words, sometimes cools down and others
gets nervous, before he starts analyzing the reasons which
he thinks to be behind the problems of Muslims.

When he gave vent to his sorrows, his friend said to
him: I will remind you of what you have read in history
to get reassured that Islam is the light of Allah in His
Land and nobody can put it off. He said “what is that?”
he replied: battle of Uhud and what came after it. Then he
said to him in brief: Abu Sufian was very delighted with
the defeat of Muslims; he cane near the Messenger of
Allah (peace and blessing of Allah be upon him) and said
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In the Name of Allah , Most Gracious , Most Merciful
PRINCIPLES AND REGULATIONS FOR PUBLICATION ¢

Contemporary Jurisprudence Research Journal staff would like 10 ¢
notify researchers that principles of publication in the journal necessitate
the following :

1- Research submitted for publication, should be bosed on Islamic
(Figh) jurisprudence .

2- Research should concentrate on issues , questions and contemporary
problems and the way of finding both scientific and practical solu-
tions for them according to Islamic (Figh) jurisprudence , and its
concepls which are confirmed by the people of Sunnah .

o 3- Research should be objective and comprehensive. It should follow a
scientific method in terms of depending on original references,
documentation and explanation of (Ahadeeth) showing their degree
of authenticity .

4- Any research submitted for publication , should not have been
published in either a book, a journal or any other means of publication.

5- References should be mentioned in a margin at the lower parts of the page
a long with a short biography for the figures mentioned in the research.

6- Scientific references and their authors’ names should be alpha-
betically indicated at the end of any research . Place and date of
printing along with the publishing house should also be mentioned.
A statement indicating that the research has not been published )
before, should be attached to the research .

%% 8- Research should be concluded by a brief summary manifesting results
and opinions included therein . -

A satisfied abstract should be attached to the research to be translated 2
into English .

N 10- Pages of research should not be less than swenty pages of the journal,
% 11- Researcher’s name should be fully written along with his scientific
post, ifany .

12- Researches are arbitrated by (Fuqaha) jurists and specialized scholars
(‘Ulama) according to a form which indicates principles and pro-
cedures of arbitration . Among these principles is that arbitrators
should not know the authors’ names and vice versa whether the
arbitrators agree that their researches to be published or they show
some observations or even recommend not to be published .

13- The journal shall pay a compensation for the research after being published .

14- Researches which are not published , will not be returned .

* All essays herein published express the viewpoints of their authors.
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