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thing which would be conducive to the same consequences;
because it becomes a means to disobey Allah.

The second: The impermissibility of supplicating Allah
against pacifist non-Muslims; because the state of affairs of ail
human of life and death, provisions and faiths, and the rest of
their conditions are all in the hand of Allah, the Exalted. It is up
to Him whether to punish or pardon them, according to His
instruction to His Prophet, may Allah exalt his mention: “It is
non of your business whether Allah pardons them, or punish
them.”* '

However, saying, it is not permissible to supplicate Allah
against non-Muslims refers only to the pacifist of them if they
never fight against Muslims. As for the oppressor and the
aggressor among them, he must be stopped from his aggressive
activities; supplicating against him is part of the response. If the
outcome of this supplication would subject Muslims to greater
harm, then supplication should be avoided; because warding off .
evil takes precedence over procuring interests, and is conducive
to evil is evil itself. '

As for the third: it is prohibition of harming pacifist non-
Muslims if they did not fight Muslims, drive them out of their
homes, or support their enemies against them.

Allah knows best the right answer.

11 Aali Imran:128
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marriage, homes, and other similar necessities of life. There is no
way of avoiding economical and social dangers which emerge
from such problems other than the cooperation of the financial
and judicial research establishments with the governments to
incept banks and financial authorities based on the Law of Allah
to provide those in need, young or otherwise, with lawful loans.
Allah knows best.

287- A ruling on whether it is permissible to
revile non-Muslims, or invoke Allah against

them.

The issue is summed up in a question from M. A. S
from Saudi Arabia in which he enquire about the
permissibility of reviling non-Muslims, or invoking
Allah against them in Qanoot in prayer.!

Answer: Islam is a faith, which promotes good manners, and
enjoins encouraging others to accept Islam, and giving them good
news if they do so.

There are three issues in this question:

The first; Prohibition of reviling Muslims or non-Muslims.
Allah forbids reviling non-Muslims; for doing so may lead non-
Muslims to revile Allah, the Exalted. He says: “And revile not
those who worship other than Allah lest they revile Allah
aggressively and ignorantly.” 2

Since the consequences of actions are to be taken into
consideration, then, it follows that it is impermissible for a
Muslim to revile faiths of non-Muslims or their places of
worship. It is also impermissible for a Muslim to utter or do a

1 Qunoot is supplicating while standing in Salat, particularly in the last
standing position of the Witr prayer.
12 Al-Anam:108
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286- A ruling on whether it is permissible for
a person in need to take an interest bearing

loan.

A question from brother Atawi from Algiers, who is asking
whether it is permissible for a person in need to take an interest
bearing loan in case he experiences financial difficulties, and has
no job.

The answer: Prohibition of usury is known by necessity in
Islam. It is based on the texts from the Book of Allah and the
Sunnah of His Messenger, may Allah exalt his mention, scholars’
consensus and the intellect. This is in general; but the particulars
of the answer to the subject matter of the brother’s question, has
two aspects:

The first, whether the need which the enquirer mentions is
a necessity in itself. If it is to preserve life in terms of food or
drinks in a way that he cannot survive without such interest-
bearing loan, then it is permissible to take it; because it is
considered as a necessity, and preserving life is one of the legal
necessities. Allah has allowed a person in dire need to cross the
prohibition's barrier in order to avoid the greater harm; that is,
destroying life.

The second is whether the needed thing is a complementary
luxury; for the enquirer did not specify the nature of his need.
That is because other than the need for food and drink to avoid
death does not justify taking an interest-bearing loan; for the
latter need is only personal need that does not reach the tevel of
necessity.

Since the Shari’ah prohibits usury, this means that income
from legal means should be sought instead. There are many
Muslims; particularly the youth among them face many problems
in preparing themselves to meet life requirements. They need
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285- Disowning a child and its consequences

A question from sister L. J. from Algiers enquiring about
the ruling on a man who disowned his child and later on he died;
would such son be entitled to inheritance?

Answer: Disowning a child may be done either by the
husband’s accusing his wife of adultery, or by denying that he
impregnated his wife in the first place. This issue has two
aspects:

The first: is the existence of a ruling on the denial during

the lifetime of the father. This ruling is based on the exchange of

Li’an by the husband’s accusing his wife of infidelity. He

supports his accusation by calling imprecations upon himself in

case he has lied.

Li’an necessitates five rulings:

1-  If the husband repeals his accusation, he would be subject
to castigation; for his repealing indicates his lying.

2. If the wife repeals her accusation she would be subject to
castigation; for her repealing indicates her lying.

3.  This case necessitates permanent separation between the
tWO spouses.

4-  Denial of the child’s linage to the father. If the father denies
his paternal relation to the child, the child would be related to
his mother. In that case, the father would be absolved from
maintenance responsibilities towards that child.

5-  Restricting child’s inheritance to his mother.
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284- Females’ circumcision and what is said
about it.

A question from brother Yahya Assayid from Egypt in
which he says, ‘There are some who say that this circumcision is
mandatory, and some say it is optional; yet there are those who
call for banning it. We, as laymen do not know who is right and
who is wrong on this issue. We would like to know what the
practice of the Pious Predecessors was.

I say, I could not find a proof that the Pious Predecessors
used to circumcise their daughters. Besides, this custom was not
common in the regions where the Qur’an was revealed; i.e.,
Makkah, Madinah and the adjacent areas in Saudi Arabia; if it
did exist, it was rare case.

Were circumgcision to be decisively mandatory, it would
have been prevalent and traditional in those areas; which proves
that circumcision applies to men only as one of the primordial
hygienic practices, not to women, Besides, all reports that are
related to circumcising women are weak in terms of texts and
chains of transmitters, among whom are unreliable persons.

It follows that circumcising girls at young age is only a
tradition; and since it is not substantiated by a clear cut proof or
ruling, then it is held to be a traditional practice. And since many
physicians believe that circumcision pauses health hazards on the
circumcised girls, then it is not permissible; because preserving
life, partly or wholly, is one of the legal necessities, and
therefore, causing harm on this whole or part thereof is unlawful.
Allah knows best,
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stick to one particular Madth’hab, If it is said that he may
alternate between one Madth’hab and another, he would keep
seeking the most relaxed ruling of each Madth’hab; whatever is
legal, permissible or illegal, depending on his whims.

This, according to Abul-Hassan al-Kiya, would lead such
layman to carelessness in his obligation towards Islam. That is
why it is mandatory for him to chooses and adhere to one
particular Madth’hab.

Based on the above-mentioned, and as an answer to the
brother’s question, it is impermissible for a layman to seek
answers to his problems in a Madthahib other than his own. As
for a judge, or a mufti, or those of their caliber, a different ruling
applies to them; if one of them encounters difficulty in finding a
solution in their own Madth’hab, they may look for it in another
Madth’hab according to the observed criteria.

The difference between the two is that a layman is governed
by his religious illiteracy; while a judge and the mufti are
governed by their religious literacy and knowledge of the

Shari’ah. Allah knows best
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CASES FROM JURISPRUDENCE (FIQH)
POINT OF VEIW

Dr. Abdur Rahman Hassan Al Nafisah

283- The right of a follower of a particular Madth’hab
(school of Islamic law) to abide by a ruling on a
certain issue which belongs to another Madth’hab.

A question from A. Dabbah from Algiers.

The answer to this question is of two sides:

The first: deals with how much right a judge has to seek a
solution in a different Madth’hab to a certain problem if he
cannot find it in the Madth’hab to which he adheres, or if the
solution he has found in his Madth’hab was not suitable for
solving the problem in terms of justice and public interest, or the
scholars of his Madth’hab were at variance regarding the answer
to the given problem.

Imam an-Nuwawi said that there are numerous aspects of
this issue. The judge should select the strictest Fatwa, or the
easiest thereof, or the Fatwa of a scholar whom he believes to be
the most God-fearing, or he should consult another Mufti, or a
juristconsult to accept his opinion if it agrees with his own, or to
choose whichever opinion he likes, or to chooses the
preponderant opinion if none of the afore choices is suitable.

If, after all of these choices, and if the issue he is handling
deals with lawful and unlawful, and prior to application, he
should choose the Fatwa which considers the subject matter of
the question as unlawful as the safest measure. If both were equal
in every good aspect, he may then choose either of them; for the
choice at that point is held as a necessity.

The second: deals with whether the layman has the right of
following any Madth’hab he likes. Basically, a layman should
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A Muftaridh praying behind another Muftaridh:

A case of a person who performs an obligatory prayer
behind another who is performing an obligatory prayer, which is
different in terms of name and time; whether both prayers are
equal in the number of rak'aat or not. Such as a person who
performs Dthuhr prayer behind another who performs Asr,
Maghrib, or Isha' prayer. Scholars are at variance regarding this
case. They have three opinions:

The first: It is absolutely improper for a person to perform
an obligatory prayer being lead by another who is performing a
different obligatory prayer as explained above.

The second: It is absolutely proper for a person to perform
an obligatory prayer being lead by another who is performing a
different obligatory prayer as explained above.

The third: It is proper only if both are performing the same
prayer, or if the Mugqtadi's prayer is of more rak'aat than that of
the imam's.

Preponderance in this case is influenced by two basic
arguments:

The first argument: The ruling on this case is based on
non-precedence. That is, there is no indicative in the Shari'ah of
the correctness of performing a Salat of Muftaridh behind
another Muitaridh. Therefore, the case retains its original ruling,
i.e., incorrect, according to Ash-Shawkani, may Allah grant him
mercy.

The second argument; The ruling on this case is based on
analogy of a similar case; that is, it is legally correct for the
Mutanaffil to pray behind the Muftaridh, and vice versa, which
indicates that there is no harm in the difference of their intentions
as long as they perform the same Salat. As a result, it is correct
for a Muftaridh to pray behind another Muftaridh as long as the
difference between them is restricted to intention which has no
bearing on the issue.
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The difference of intentions of the Muqtadi
& the Imam

Dr. Fahd al-Mash’al*

A Mutanaffill0 praying behind a Muftaridh:

The case of a person who has already performed an
obligatory prayer, then he entered a mosque in which people
were performing the same prayer, which he has already
performed, so he joined them to perform that particular prayer as
an optional prayer.

Scholars in general are agreed that it is proper to do so.
There 1s more than one scholar who reported scholars' consensus
on this issue.

A Muftaridh praying behind a Mutanaffil:

This is the opposite of the previous case. A person
performing an obligatory prayer behind an imam who is
performing the same prayer for the second time. He happens to
come to a mosque where people did not perform that particular
prayer, and he leads them performing that prayer as optional
while the people behind him are performing it as obligatory Salat.

Scholars are at variance regarding this case, and have two
main opinions. It appears, Allah knows best, that the
preponderant opinion is what considers this case in which people
perform an obligatory Salat behind an imam who has already
performed elsewhere is correct. This is based on the fact that
performing a certain Salat as optional, or obligatory does not
defect the correctness of that Salat.

* Assistant Professor, Shari'ah School, The Islamic University of Imam Muhammad
b. Saud, Riyadh.
1¢ Mutanaffil, a person performing optional prayer. While a Muftaridh is a person
performing obligatory daily prayer.
26



Hence, compensation in blood money, as an asset,’ is obvious;
because it is not mandatory in itself; rather, it is permissible to
pay its value. Besides, and contrary to the punishment, it is
divided among the murderers so that each one of them pays a
portion thereof in case a group of them collaborated to kill a man,
according to the relevant Hadeeth, which narrated by Ibn Umar,
may Allah be pleased with both of them. If retaliatory
punishment is waived due to forgiveness, or the like; blood
money becomes due on all of them. Were blood money to be a
punishment, it would not have been divided, and every
accomplice would have to pay it in full, just as capital
punishment would have been applied to every one of them.

Thus, blood money is but a compensation given to the
victim’s heirs for the loss of their member, whether the
perpetrator was one or more ,

® This may refer to the number of camels that should be given as blood money. (Trans.)
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The second: Blood money is a punishment and
compensation:

1- It is a punishment, because it is estimated to be as

requital for the crime; for even if the victim forgoes his

right, the offender would still receive a suitable disciplinary

punishment.

2- It is compensation; because it is held as a personal asset

of the victim, and because it satisfies to a certain extent the

injury sustained by the victim.

Shaikh Muhammad Abu Zahrah said: “Blood money in

itself is a punishment for the offender, as well as

compensation to the victim’s family.”

The third: Some researches consider blood money is an
absolute monetary compensation, and unrelated to punishment;
because its amount depends on the acuteness of the injury, and
whether the offender has aforethought of the offence, and that
this compensation may be paid off by other than the offender;
such as a child, an insane, the offender’s male-kin, the public
treasury, or the like.

They further elaborated that compensation order lacks, as a
measure, reprehension and prevention. Moreover, it may, and
may not be multiple as a result of one offence.

The preponderant opinion is the one which says that blood
money is a compensation; which is closer to the spirit of Shari’ah
and its general rules. As further emphasis, the blood money is
man’s right, which is passed on to the victim’s heirs as a
compensation for the loss of their member.

On the other hand, the Qur’an mentions blood money as an
independent measure, according to the following words of Allah:
“Then, give the victim’s family blood money”(an-Nisa:92)
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Blood-Money between retribution and
compensation

Dr. Abdullah Ibraheem al-Musa ¥

Blood-money, compensation paid in lieu of manslaughter,
or a sum of money, which is legally estimated to be paid to the
survivors, or the heirs of a slain person for the loss of his life.

Punishment, is an estimated retribution, or to be estimated
to the interest of the community for rebelling against the
lawmaker.

The purpose of the punishment is the protection of the
society, and the community’s reformation.

Compensation in legal terms, what is given or received as
an equivalent for injuries or damages caused to others.

Conditioning blood money between punishment and
compensation

Jurists are at variance regarding this issue, having three
different opinions:

The first: Blood money is a punishment because it is given
for something which cannot be estimated in terms of money; that
is, human life. The Islamic Shari’ah has made blood money as a
basic punishment for homicide and wounds in quasi-deliberate
and accidental homicide, which is initially a predetermined
punishment.

They also said that passing a sentence on this crime does not
depend upon the victim’s request, and that it serves as a
preventative measure against the offender by depriving him from
a portion of his assets. It is also satisfies for personal vengeance
being a replacement for capital punishment,

" Assistant Professor of the Figh, College of Shari’ah & Islamic Studies, The Islamic
University of Imam Muhammad b. Saud, al-Ahsa’.
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restricted to the Masjid, provided no unlawful good be sold in
them.

A mosque’s yard is considered as part of the mosque if it
adjomns it. If it adjoins the mosque, but does not surround it, then it
is considered as a detached ground, which is not part of it.

Nowadays, a ground which surrounds a mosque is legally
considered as part of it, and registered in the Awqaf Department
as such. So that when a mosque is full of people, it can be used as
praying grounds, or for any other relevant purposes.

In the meantime, it is not permissible for anyone to own part
of it, even if he is the original owner of the mosque's property;
because it is consecrated for the sake of Allah, the Exalted.

Although, the ruling considers the yards as parts of mosques
and allows using them as praying grounds, yet it allows talking,
socializing, or having similar activities in them, that are not
usually allowed in mosques.

Imam Malik has compiled in his Muwatta' the foloowing
tradition on the authority of Salim b. Abdullah b, Umar who said:
“Umar built a patio on the side of the Prophet's Masjid, and told
people, 'He who wants to recite poetry, indulge in worldly
discourse, or talk loudly let him do so in this ground.
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Rulings on the use of mosque's yard

Dr. Issam al- Humaidan +

A mosque's yard is the ground which immediately adjoins or
surrounds a mosque. Such ground falls under the legal rulings
that apply to mosques for the following considerations:

First: Rows of praying people in a mosque's yard could be
joined with those inside the mosque. Hence, praying in such
grounds is equal to praying inside their mosques.

Second: It is permissible to observe /%ikaf in those grounds,
as well as in the tents that are pitched in them, or the rooms that
are built on them, although observing this ritual inside mosques
is better than observing it in their yards.

Third: Takiyat al-Masjid should be performed in them. A
person entering a Masjid yard, rooms, libraries, or minarets that
are attached to the mosque should perform two Rak'aat as
Tahiyat ul-masjid excluding pguard's dwelling to avoid
inconveniencing its occupants.

Fourth: Its inviolability is confirmed; therefore, it is
prohibited to use such grounds for bartering, or peddlers'
activities, because the Prophet, may Allah exalt his mention,
forbade conducting business inside mosques. Neither should they
be littered or disrespected.

However, they are less restricted than mosques themselves;
in that, children's contests are allowed in them as long as they are
void of prohibited activities. Women in their period are also
allowed to stay in them to listen to lectures, or similar functions.

Building rooms in mosques' yards for service workers too
are permitted, and so is building shops whose revenues are

* Assistant Professor in the Department of Islamic and Arabic Studies, King Fahd

University of Petroleum and Minerals, Dhahran.
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subsequent deferment after whether it was a deferred loan, or
sale. This is loan usury, which was common during Ignorance
Era, or the obvious Riba.

10- Cash usury, which is the excess of either the bought or sold
in a usurious funds of same kind in a ready cash deal, such as
selling one Dirham for two exchanged on the spot.

11- Hand-usury, which is delaying the receipt of either or both
funds without specifying 2 term in a usurious deal if both parties
have concurred in a usurious deal. This type of usury is related to
hands, because receiving cash or otherwise is received by hands.
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illegitimate, prohibited monetary transaction, and every illcgal
eamning regardless of its cause.

Types of usury in judicial terminology:

1- The true usury: a conditional usury, which is accrued on
deferred payment.

2- Judicious usury: the extension of the payment period of
usurious commodities, whether the bartered commodities are of
the same nature or not.

3- Lawful Riba (a gratis award) that is, to repay the creditor a
commodity of a better quality the loaned one. This type is
exempted from the prohibited usury.

4- Haste usury; it has two appelilations: Riba al-Fadhl, and al-
Qubalah, which is seeking a profit through exchanging money
for money without involving labor or business. This is a real
Riba.

5- Riba al-Fadhl, is the sale of usurious commodity for another
commodity of the same nature in 2 cash deal with an excess of
one over the other; such as selling one Dinar for two in a cash
deal, or one weight of wheat for two in one deal.

6- Riba of loans (usurious loans) which is an excess of quantity,
or accruing conditional benefit in return for deferring payment of
a loan.

7. Riba of Muzabanakh, which is the sale of ripe dates on trees
for measured dries dates.”

8- Riba Annasa’, which is delaying the delivery of one
commodity in a usurious transaction in return for another
commodity of the same nature or otherwise if both parties have
concurred on the means of Riba, that is, measure and weight,
according to Hanafi School, and value and flavor according to
Shafi’ee and Maliki Schools.

9- Riba Anasi’ah, what is over and above loan’s principal, and
any excess accrued as a result of deferring payment, and every

* It is forbidden because it is a sale by conjecture.
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are not restricted to them, then they can be used as a standard for
analogy.

Sale usury is of two kinds: ‘Riba Fadhl’, or usury of
accruing interest of deferred payment, and Riba Annas’, or usury
of inflated price. That is, when a person sells one dirium for two
or one weight of dates for two weights of the same in a ready
cash deal; then this kind of transaction is Riba Fadhl. If one sells
one Dinar for 10 darahim, or onc weight of dates for one weight
of barley deferring the delivery of one commodity, then this is
Riba Annasa’. If he sells one Dinar for one and a half Dinar
deferring the delivery of one item, then it is both Riba Fadhi and
Riba Annasa’.

Permissible sale usury:

Some researcher jurists point out that sale usury may be
permissible in two cases: if it is subordinate contractual term, or
if it is required by necessity, or by preponderant interest or
welfare.

As for the permitted sale usury, it is legally permitted only if
it is subordinate not a prime contractual term. It is permitted to
facilitate people’s transactions, and lighten their difficulties.

To elaborate; the Prophet, may Allah exalt his mention, said:
“He who sells a bondsman who possesses property, his property
belongs to the one who sells him, unless the buyer places a term
to the contrary.” In this case, the person of the bondsman is the
prime subject of the sale contract, not his property. The slave’s
property in this case is subordinate, not prime contractual term.

General definition of usury:

According to jurists’ definition of usury, it applies to every
excess of money or deferment period of loans and sale usury, as
well as every improper or illegitimate transaction. Some jurists
and exegetes say that this appellation applies to every
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This type of usury during the Pre-Islam Era used to be
calculated at the end of a loan’s contract, and at every subsequent
deferment. So was the case of deferring payment of a purchased
item to a future date.

b. Sale usury, which Ibn al-Qayim calls ‘the hidden usury’.
This type of usury was not known among the Arabs during the
Ignorance Era; nor did Islam prohibit until the Battler of Khaibar,
in the 7™ year of Hijrah, when the Prophet, may Allah exalt his
mention, said: “Do not barter gold for gold, silver for silver,
wheat for wheat, or barley for barley, dates for dates, salt for salt,
of the same quality and quantity, exchanged by hands. If these
items are different in terms of quality and quantity, then you may
barter the way you like as long as the deals are concluded in the
same time and place.”

Jurists are agreed, regarding the items that are mentioned in
the above-quoted Hadeeth, to itemize them in two categories:
gold and silver in one category, and wheat, barley, dates, and salt
in another category. They concurred on bartering any two
commodities that have the same nature, like gold for gold, or salt
for salt should be done without excess or deferred payment.

They are agreed too that exchanging two commodities of the
same category that are similar in nature; such as gold and silver,
barley and salt is permissible with different weight and measure,
but not for deferred payment.

They are also agreed that it is permissible to exchange two
commodities of different nature and category; such as gold for
barley or dates with excess of weight and measure, as well as
deferred payment; like the case of a sale on credit, or Safum sale’

Assembly of scholars has concurred that although the above
commodities are mentioned by name, yet they refer to the other
commodities in general, and since the afore-mentioned rulings

? Salum is a sale in which the price is paid in advance, and the commodity is to be delivered
at a future date.
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Terminological concept of usury between
textual proofs and jurists’ considerations

Dr. Nazeeh Hammad e

Riba (usury) legally, has two definitions; one particular, and
the other general:

The Particular definition; Usury in its particular defmition
applies, as mostly known in Islamic law to Nasee’ah usury}
which was common during the Pre-Islam Era, and on ‘which
Qur'anic ayaat were revealed towards the end of Surat al-
Bagarah. It also applies to sales usury, the prohibition of which is
confirmed 1n the Hadeeth in which the prophet, may Allah exalt
his mention said:

“Do not barter gold for gold, silver for silver, wheat for
wheat, or barley for barley.”

To elaborate:

a. Nasee’ah usury 1s a loan’s interest, which was called
‘Riba al-Jahiliyah’, or “usury of Ignorance Era’.’ Imam Ibn al-
Qayim called it ‘the evident usury’. It is the condifional increase
over a loan’s principal. It is known today as usury of the loan’s
accrued interest. This type of usury is absolutely prohibited, a
fact which 1s known by necessity in Islam,

On the other hand, Majority of jurists hold it as legally
permissible if the debtor pays off his debt giving better or more
that the principal in terms of quality or quantity provided this is
not done as a result of a condition, or concurrence of the two
parties.

* Professor of Islamic Jurisprudence and it Fundamentals, Scheol of Shari‘ah, University of
Umm al-Qura, chairman of an Islamic center in Canada,

! Nasee 'ah usury is to pay interest on the accrued interest as well as the principal.

5 Bukhari

® Jahiliyah literally means, intense ignorance, but when this term is used in the
Qur'an or Sunnah, it refers to the pre-Islamic Era,
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Means are also conducive to objectives either through an
obscured or regular manner; which the common one.

Relationship between complementary actions and means

Complementary actions are requisites for attaining an
objective, not the means to it; such as returning home after
performing Jumu’ah prayer, Hajj, or participating in a battle.

The basic difference between the complementary actions
and the means is that to consider the preliminaries, the
necessities, the consequences, or actions that are pertinent to the
objective; whichever of them is causative of, conducive to or
facilitating attaining it is one of the means, and every other factor
is complementary. To give an example; exhaustion and thirst are
the consequences of pursuing the means; while the consequences
of reaching an object is the joy of obeying Allah, the results of
accomplishments and multiplying the rewards.

The relationship between pretexts and means

A pretext is an action which is ostensibly legitimate; while it

is conducive to an unlawful thing.
The difference between the two is that means may be

conducive to good or evil results; which is contrary to a pretext,
which is conducive to evil by necessity.

The relationship between tricks and means

Means are more general than tricks; for every trick is a
means; but not every means is a trick. Trick is a deceptive device
for reaching an object in a subtle manner.

The relationship between means and public affairs

A public affair is an affair which is neither approved nor
disapproved of by a particular proof from the Shari’ah.

Means are more general that public affairs; for every public
affair falls under the means; not the other way round.
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Means also follow their objectives in case the objective is
missed, there would be need for the means to attain them. To
elaborate, if a person misses Jumu’ah congregational prayer, or a
battle, he does not have to rush to join either of them. On the
other hand, since the objective is obligatory, then pursuing the
mean for accomplishing it becomes obligatory too.

Imam ash-Shatibi says: “It is decided that means as means are not
pursued for themselves; rather, for attaining objectives; in that, once the
objectives are waived, the means for reaching them are waived t00.
And if objectives are reached without the means, the latter would not be
pursued. Moreover, if objectives are not sought, there would be no need
for means. In fact, seeking them in that case is useless.

Furthermore, means are complementary to objectives in terms
of status and merits. Al-Izz bin Abdussalam says: “Rewards for the
means that are pursued to observe an obligatory ritual varies
according to the varied merits and interests of the objectives.”

On the other hand, means have lower status than objectives.
That is why they say that shortcomings related to means are more
forgivable than those related to objectives. They also say that
considering objectives takes precedence over considering means.
Example: If a person is about to perform Salat -which is the
objective- but could not find a garment —which is the means- to
cover his private parts, and he fears missing that particutar Salat,
he may perform it the way he 1s, or without the covering. In that
case, covering the private parts would not be mandatory. That is
because every complementary means the consideration of which
is conducive to rejecting its foundation should be disregarded.

Means may be substantiated by relevant legal proofs; such
as hastening to perform Jumu’ah prayer; and it may not have
such relevant proofs. In that case, the general legal proofs apply
to them; for means are required by acts of worship, transactions,
evaluations, and castigations. They also include reasons, terms,
conditions, and other requirements to attain an objective.
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The Nature of the means and their
relation with their similarities

Dr. Muhammad Husain al-Jizani+

Means (often construed as singular) is an agency, an
instrument, @ method used to attain an end. The means is not
sought in itself; rather, to accomplish something else. Thus it is
different from the objectives, While an objective is something
which one’s efforts are intended to attain or accomplish; whether
good or bad; such as performing Wudhu’ not for the purpose of
Salat; but because Wudhu ' is an act of worship in itself.

The purpose to which the means is conducive may be good
or evil. However, whether the means connotes in itself good or
evil is irrelevant, and has no bearing on the issue whatsoever.

The relationship between the means and objectives

There is a strong and definite connection between means and
objectives, and they are correlated; for the means must have an
objective to attain. Similarly, the objective must have one or
more means to be accomplished.

On the other hand, objectives are stronger than means; for an objective
is the main thing to be accomplished; therefore, it is an aim in itself.

Means are alterable, renewable, boundless and innumerable;
particularly with the recurrence of unprecedented cases, and the
changing conditions, and the prolonging of time according to capacity
and possibilities. This is contrary to the objectives that are characterized
with stability and consistence regardiess of place and age.

Furthermore, means are not independent; rather, they are
connected to their objectives and rulings according to the judicial
axiom; “The rulings of objectives apply to their means.”

" A member of the teaching staff in the Shari’ah College, The Islamic University of



Ghurrah,” and so does every destroyed embryonic cell; because
each one of them is a principal factor of the development of the
embryo; and it would have turned into an embryo were it to be
spared.

Destroying an embryo or an embryonic cell entails also
expiation on the perpetrator as well as baring him from
inheritance in case he is related to the destroyed embryo or any of
its cells from which it develops.

3 Churrah is a male or a female slave whose price amounts to one tenth of the total
mount of the blood money. Some scholars hold it to be 20 thewof.[l?anslntor)
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so are his parts and organs. And because these cells would viable
were they to be afforded proper means of life, and pass the
cellular stage. This emphasizes the fact that they are inviolable as
are the developed embryos in the uterus.

There is no difference among scholars on the prohibition of
aborting a deformed embryo who is viable, or terminating its life
by any means; whether it is severely or slightly deformed, or
whether its cure is feasable or not. The perpetrator and his
accomplice(s) would be all incriminated.

Doing so is considered as manslaughter, which entails
capital punishment, blood money, or expiation; depending on the
type of the perpetrated crime, and taking into consideration the
time during which life was infused in it; that is, 120 days from
the beginning of its inception. This is according to the
preponderant opinion; which in conformity with what the
physicians have decided regarding this issue.

It is unlawful to abort an embryo which sustains hereditary
deformity, even if it is incurable, and even if takes place prior to
having life infused in it; according to scholars’ preponderant
opinion. This is because there is no relation between the sickly,
or deformed embryo and the appearance of the disease or
deformity on the woman with whom she is impregnated, and due
to the fact that after passing the first three months of pregnancy,
embryos are rarely deformed. Besides, 70% of deformed
embryos are naturally expelled by the uterus even before the
woman is aware that she is pregnant. While 25% of deaths
occurring at, or near childbirth, are due to hereditary deformities.

Cases of survival at that stage are but few, and are curable
now with the advanced medical diagnosis and treatment; beside
the legal reasons that prohibit aborting such fetus.

Aborting a fetus that carries hereditary deformity, or
eliminating fetal cells that carry such deformity necessitates a

11



the results of some of theses tests and examinations may be
confirmed by tests 2-weeks subsequent to the preliminary tests
and examinations.

In other words, results of these tests may be confirmed only
after the embryo becomes viable; let alone what may some of
such tests cause miscarriages, hemorrhages of the embryo or its
mother, transmitting viruses, or microbes to the embryo, or loss
of DNA fluids amidst which is the embryo, or the like thereof.

The existence of defective gene in the embryonic cells or in
the embryo itself does not necessarily predict a disease or
deformity which such gene codifies, according to the Mendelian
Inheritance method® in which genetic traits and are equally and
predominantly or partially passed from parents to offspring.

Syndromes or manifestations may appear on half of hybrid
offspring; while the other half may show none of such symptoms.
And that 25% of hybrid offspring inherit diseases or deformities
as side effects with the probability of showing Syndromes.

50% of them inherit this gene, yet none of them would show
symptoms of disease or deformity; while 25% of the offspring
would be free from genes that are responsible for diseases or
deformities.

Some of such discases are curable, and other pause no
hazards on the person who carries such genes, or contracts such
disease. He may continue his activities normally; while some of
such genes show its effects only in old age.

Genetic cells are considered as embryos even before they
move into the uterus; in that, it is unlawful to endanger or
terminate their viability, conduct experimentations on, or
mishandle them; because they are indispensable organ of man,
and man in all of his organs is inviolable with all his organs, and

2 Mendelian inheritance One method in which genetic trails are passed from
parents to offspring. Named for Gregor Mendel, who first studied and
recognized the existence of genes and this method of inheritance.(transtator)
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Hereditary defect of embryos may be biological or
chromosomal related to the embryo’s gender. Whichever the case
may be hereditary defect, whether physiological or sexual, occurs
because of defective chromosomes; such as increase, decrease,
crushing, DNA fragmenting, splitting up, diminishing or edition,
or the like; all of which are responsible for 60% of spontaneous
miscarriages during the first three months of pregnancy.

However, the syndromes of defects that are attributed to
physiological chromosomes are different from the syndromes of
sexual chromosomes. Syndromes of the first are: mental
disorders, body shortness, slow mental and physical
development, and other relevant disorders.

Whereas the Syndromes of the second are the appearance of
some feminine signs on males, or masculine signs of females,
having dual genitals on either of themn; beside the existence of
defective seminal in males, and weakness of the uterus in
females, which does not allow pregnancy; along with the
existence of defects in the male’s sperm, and weakness in the
female’s uterus which prevents pregnancy. This tco may cause
sexual deformity, which leads into mental disorder; such as
insanity, hallucination, or schizophrenia.

Detecting hereditary defects of cells could be accomplished
through diagnosing cells genetically during fertility period and
prior to transferring it to the uterus. As for detecting deformity of
developed embryos in the uterus, may be done in various
methods; some of which are: study of the history of hereditary
diseases in the family, or the medical record of the pregnant
woman, or through ultrasonic tests, or by endoscope to examine
woman’s interior structure, or testing the blood of the pregnant
woman, or examining the DNA fluid that surround the embryo,
or by taking samples of the placental cells, or examining
embryonic cells that penetrate its mother’s blood.

Most of these tests and examinations take place between the
14-16 weeks from the beginning of conception. While confirming

9



Removal of genes and cells that are
hereditary defective

Dr. Abdul-Fattah Idrees *

This research discusses the ruling of the disposal of genetic
cells that carry defective genes causative of hereditary defection,
and the ruling on aborting embryos that show such defects.

Many people have hereditary susceptibility for hereditary
diseases and defects; because genes are predominantly, or
partially responsible for transmitting diseases from parents to
offspring.

Some have limited such diseases and defect to 6678. Others
limit them to ten thousand, or even moreé than that. Most of such
diseases expose man’s health and life to serious hazards; while
some of which are incurable.

Genetic defectiveness is related to hereditary defects
transmitted from one or both parents to offspring, or to
environmental hereditary defects. Other defects cannot be
determined as to whether they belong to hereditary or
environmental defects. Some defects are simple; such as
congenital spots on baby’s skin,’ or finger’s crookedness. Other
defects are acute such as crookedness of spinal cord, defected
uterus, or existence of holes in the heart.

Most of these defects occur during the early stage of
pregnancy, and cause 70% of miscarriages before the woman is
aware that she is pregnant. In fact 25% of fetal deaths during or
after delivery are attributed to hereditary chromosomal
defectiveness.

* Professot of Comperative Jurisprudence in the Universities of al-Azhar, Emarat, and the
Open American University.
* These spots may appear a result of the mother’s pregnancy.
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Some may say, ‘There are unjust nations that have no respect
for justice, or values, and yet they have not collapsed.” We say,
this may be true, but they certainly will never last. If they
survived in a certain period of time, they will certainly fall down
at another; because prohibiting oppression and establishing
justice 1s one of the unalterable principles that Allah has set for
His creatures.

This is based on His infinite knowledge that their state of
affairs would not be set aright without preserving such principles.
If they neglect them, they eventually fall down. Examples of
such oppressive nations that have collapsed in the past are but
too many to be counted, and too infamous to be forgotien.

Whatever befalls Muslims presently is related to the
negligence of some of them of the unalterable principles that
Allah has clarfied in His Book, and so did their Messenger,
Muhammad, may Aliah exalt his mention, in his Sunnah.

There is no way of surviving the difficulties and dilemmas that
they encounter except by holding on to the unalterable principles;
which was the most effective weapon of their predecessors when
they preached the Message of Allah through out the world.

Allah is to be sought for help.
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Man is the one who destroys his own self as well as his own
civilization when he deviates from the injunctions and ways that
Allah has set for him. This fact is proven by the words of Allah:
“And now that you have suffered a misfortune you ask, ‘How did
it happen?’ Although you have previously inflicted twice as much
on your enemies, ask yourselves. Tell them, 'It has happened
because of your disobedience” V. And His words: “Corruption
has prevailed on land and in sea as a result of men’s sins; so that
Allah would make suffer some of the consequences of their sins
that they may repent to Him” ®. And: “Whatever misfortune you
suffer; it is because of what you do” .

There are many examples of the afore-mentioned; economic
bankruptcy, for instance, which befalls some nations is caused by
their defective principles; the most serious of which is usury.
Some might say, ‘The economy of the strongest nations is based
on usury, and yet they are obviously powerful.” But we say, ‘It is
true that they are; but they will never remain powerful for ever.
They may retain their power for a certain period of time, but will
eventually go into bankruptcy in the future; just as did the
nations before them,; they prevailed, but later on vanished. That is
because Allah has promised, and He never fails in His promises
when He says, “Allah shall obliterate usury benefits™ @,

As for the social downfall that some nations encounter; is
related to their defective principles; the most obvious factor of
this downfall is the prevalence of injustice of that particular
nation, and its oppressing' other nations. That is because Allah
has made oppression unlawful for Himself, and made it unlawful
for His slaves.

(1) Aali Imran: 165.
(2} Ar-Room: 41.
(3) Ash-Shura: 30,
(4) Al-Baqarah: 286 .




A nation, any nation, has it own unalterable principles and
values, the preservation of which is the criterion to judge its
ability of resilience and challenge, and surviving jolts and
tribulations. That is because no nation can retain its condition and
circumstances the same for ever; for each age has its own
conditions and circumstances, and each generation has its own
conditions too.

Anation rises and another falls, this nation triumphs and
another loses; while each decree has a term or a period appointed
for it, at which it would fall due.

The question now, is whether this fate is an unavoidable of the
Ummah even if it has preserved its principles and values? There
are those who agree with this assertion laying emphasis on the

theory of spontancous temporal legacy, and the alteration of
power and weakness among nations. Today, this nation has the
upper hand and tomorrow another.

A day for us, and another against us;

and a day gives us joy, and another sorrow.

We say that this is untrue; for a nation maintains the means of
existence as long as it preserves its principles and vatues, and it
maintains its revival as long as it revives itself according to its
principles and values.

In deed, had amcient nations to whom Allah sent His
Messengers accepted His Messages, and preserved their
principles and values, they would not have been destroyed, and
had civilizations that flourished once, regardless of their
denominations, preserved the principles that Allah has set, they
would not have vanished.
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