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261- A ruling on the value of the Mut’ah of divorce

A question from sister, Um Muhammad about the ruling on
the Mut’ah of divorce?

Answer: the Mut’ah of divorce is an amount of money or
what is equivalent to be paid by the husband to his wife after
divorcing her for her benefit. It is legalized by the Book of Allah,
Who says: “And grant them mut’ah”, and, “And divorced women
are entitled to mut’ah due on God-fearing men.”

Some jurists say mut’ah is only recommended; while others
believe it is mandatory to give to a woman whose husband
divorces her before touching her and before assigning a dower
for her. Other jurists believe that mut’ah is due to every divorced
woman at large as deduced by the apparent meaning of the
above-sighted ayah.

This, most likely, is the preponderant opinion; because the
basic purpose of marriage is its continuity as a basic rule; while
divorce is exception. A husband may take the wife’s right lightly,
and he would divorce her for no reason on her part, and would
deny the smooth relationship between him and her, and so he
ignores her right. While a woman after divorce suffers more, and
becomes more weakly and needy. There is nothing harsher to a
wife than to be divorced by a well-off husband, who neglects her
at a time of need. Granting her a mut’ah in that case, which
benefits her, and alleviate her suffering is one of the purposes of
marriage, let alone the fact that it is a divine command to those
who fear Him from His slaves.

As for the amount of the mut’ah, jurists are at variance
regarding this issue. It is probably subject to the era, husband’s
financial condition, and ability, because Allah says: “And grant
them mut’ah; the well-off according to his ability, and the less
fortunate according to his ability. If a husband does not know
how much to give, or if the wife sues him objecting the
estimation of her husband, a court should decide the amount.

Allah, the Exalted, knows best.
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260- A ruling on a person who does not attend Salat
al-Jumu'ah for a valid reason

A question from brother, Sufyan Ubaid about the merits of
attending Jumu’ah prayer, and whether a Muslim can miss it id
has a valid reason. If so, what are the valid reasons to miss
Jumu’ah prayer?

Answer: Salat al-Jumu’ah is obligatory on a chargeable,
mature, sane Muslim. Its obligation is based on the Qur’an, the
Sunnah, and reason. It is not permissible to a Muslim to miss it
without a valid reason, because the Messenger of Allah warned:
“Let those people, who neglect attending Jumu’ah prayer, or else
Allah would seal their hearts and they would turn to be heedless.”

Jumu’ah prayer may be missed by exempted people for valid
reasons. They are: Underage-children, insane people, women,
travelers, sick people, nomads, and people who live in disaster
areas; such wars, floods, earthquakes, fires, or the like, which
makes it very difficult for such people to attend or hold Jumu’ah
prayer. Such people are exempted from Jumu’ah prayer; and in
that case they should perform regular Dthuhr prayer instead with
no harm on them, in sha Allah.

Allah, the Exalted knows best.
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consummated it should be corrected. Her father should go to a
marriage officer, to make a marriage contract for her to marry her
husband if she consents to, and two trustworthy witnesses should
testify to this contract. There is no harm for her or her husband,
in sha’ Allah, for their previous marital status since both believed
in its validity, and because their first contract was only doubtful
contracts.

Since this type of disaccord between the daughter and her
father is common as a result of divorcement of her mother, or
similar family disputes, then it is appropriate to submit this case
to court to issue its verdict on it.

Allah, the Exalted, knows best
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259- The guardian who is entitled to give his female
dependent in marriage.

A question from brother, La’jal from Algiers in which he
says that his father raised his sister from his mother, and was kind
to her. When she grew up, he gave her in marriage without her
father’s consent. He added that her father neglected her and was
unkind to her to the point that she could not stand him. Now he
asks whether his father did was right?

Answer: Jurists are at variance regarding the guardian in
marriage; some believe he is a precondition for validity of
marriage; thus, it is unlawful for a woman to give herself in
marriage. Others believe that a woman has the right to
consummate her own marriage contract; while some are cautious
and hold a guardian as a precondition for the validity of marriage.

By change of conditions and time, along with the change of
relations between people, and behavior according to the new
requirements of the era; such as consorting between men and
women in educational institutions, universities, colleges, and
schools which facilitates relations between males and females.
This type of relation helps a woman to choose her future
husband; in fact, to insist on her choice without the consent of her
parents. Based on that, the correct answer is to say that the
consent of the guardian should be held as a precondition for the
validity of marriage.

As for who among a woman’s male next of kin is entitled to
give a woman in marriage it should be considered according to
the following order: the father, the grandfather, the son, the
brothers, then the closer and closer. If she does not have a
guardian, then the ruler or a judge is considered as her guardian;
for such personnel is the guardian of guardian less woman.

Based on the above, the father of the enquirer is not entitled to
be a guardian of his sister from his mother; for her legal guardian
is her own father. If her marriage contract is already
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258- A ruling on whether it is permissible to use
seawater for Wudhu’

A question from Sufyan Ubaid from Algiers saying, ‘Is it
permissible to use seawater to perform Wudhu’ for obligatory or
supererogatory Salat if there is no other water for that purpose?

Answer: Seawater is pure and purifying; therefore, using it
for Wudhu’ is permissible beyond doubt. Iis water can be used
for Wudhu and ghusl for major defilement. This is based. on the
book of Allah, and he Sunnah.

As for the Book, Allah, the Exalted, says, ‘And We send
down from the sky pure water to purify you therewith’.

Water includes what comes down from the sky, and what
springs from the ground; such as springs, oceans, rivers, and
wells.

As for the Sunnah, a man asked the Messenger of Allah, may
Allah exalt his mention: O Messenger of Allah! We travel by sea,
having limited supply of fresh water; if we use it for Wudhu® we
run short of it and suffer thirst. Shall we use seawater for
Wudhu’? The Messenger of Allah, may Allah exalt his mention,
said, ‘Do so. Seawater is pure water, and its dead animal is lawful
to eat.’

Allah knows best.
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CASES FROM JURISPRUDENCE
(FIQH) POINT OF VIEW

Dr. Abdur Rahman Hassan Al Nafisah

257- Ruling on whether it is the husband’s duty to
pay for his wife’s medical treatment and
medication.

A question from a number of brothers & sisters who ask
whether it is the husband’s duty to pay for his wife’s medical
treatment and medication when she falls ill. If it is so, how long
should he keep covering such cost, particularly if she is
chronically 111?

Answer: It is the right of the wife upon her husband to cover
the cost of her medical treatment and medication whether her
sickness is minor or critical. This ruling is based on two factors:

The first, the maintenance of the wife. This factor is inclusive
of all necessities of the wife, such as food and clothing. Since
medical treatment helps maintain physical health, then it is
incumbent on the husband to look after his wife; for medical
treatment is a means of preserving life, which is one of the legal
necessities because preserving wife’s health is beneficial to her
husband by virtue of their spousal relations, let alone the benefit
of his children in terms of suckling, feeding and rearing.

The second, it is the duty of the husband to look after his wife
as part of maintaining good relations with her as commanded by
Aliah, Who says: “And treat them in an appropriate manner.” So
did the Messenger of Allah, may Allah exalt his mention. It is not
appropriate manner on the husband’s part to see his wife suffer

while she living with him and refuses her medical treatment.
Allah knows best.
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If imprisonment was a result of malicious intent lawsuit by
someone, then the specialized authority to handle the case of
compensating the defendant is the public court.

If the sentence of imprisonment was by issued, without a
court order, by members of law enforcement body, then the
specialized authority to handle the case of compensating the
defendant is the court of complaints, or the administrative court.

If the sentence is issued by virtue of a court order from the
Attorney General, then the authorized authority to settle the
compensation case is the office of the Attorney General itself.

If the sentence is issued by virtue of a court order other than
the Public Court, then the authorized court to settle the issue of
compensation is the court of complaints, or the administrative
court.

However, if the sentence of imprisonment is issued by a
judicial authority, which the law does not allow appealing its
verdicts in the Complaint Court, then the court to settle the issue
is the same court which issued the verdict in the first place.

I ask Aliah to help maintain sincerity in my actions and
utterances. May Allah exalt the mention of our Prophet
Muhammad, his household, and Companions.
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applies to damages which are inevitable in the future but are not
readily available.

According to the Figh of regulations and judicial system, it is
decided covering mental or moral damages.

To suffer damages or to be imprisoned under malicious
accusation on the part of the plaintiff is not sufficient for
compensation. While the burden of proving the existence of the
cause-effect relation, unless it is obvious, lies on the defendant or
his guardian.

In order to pay compensation for imprisonment it is necessary
to prove the following conditions: the occurrence of
imprisonment, the occurrence of damages, and the existence of
cause-effect relation between the action and the damages.

As for damages, which constitutes a precondition for
compensation should be proven to be done maliciously.

The preponderant opinion is to compensate the defendant for
the mental damages he sustained because of his imprisonment. In

fact, we believe it is more deserving than matertal damages,
particularly, the harm he sustained from his incarceration which
would cause far worse damages on him than material damages in
most cases.

Malicious motive, which justifies compensation whether in
terms of regulations or jurisprudence, may be perpetrated by an
individual, or a staff member of the executive authority,
regardless of his rank, and functions, or by a judge. It may also
be accomplished by more than one person from one department
or a number of departments. It can also be expected to be done
directly, or by causative factors.

It is also feasible that both of direct effects and causative
factors may contribute to this situation. There are however, some
cases in which direct effects are ruled out. In fact damages result
from malicious imprisonment cannot occur but through causative
factors.
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Compensation for imprisonment
A Comparative Study

By Dr. Nasir al-Jofan *

Definitions:

Prison, a safe place where criminals are locked up after they
have been convicted, or while they await trial.

Compensation, a payment set up by court to be paid to the
imprisoned by the party for loss, or damages done the former’s
body, property, or honor.

Imprisonment is a legal action endorsed by the Book, the
Sunnah and reason.

In order to compensate for incarceration, according to
criminal laws, the following prerequisites of compensation must
exist: occurrence of a criminal action, occurrence of damage, and
the existence of cause-effect relation between the action and
damage,

In order to be considered as a prerequisite for compensation,
damage should be sustained as a result of a malicious motive.
Malicious motive in this context means the following:

a. Incarcerating or detaining a defendant maliciously.

b. Extending the defendant’s detention in custody longer than
the due term.

¢. Extending the defendant’s imprisonment period longer than
his sentence.

d. The term, ‘malicious motive’ comprises all of the above-
mentioned even they occur by mistake, not willfully,

e. Malicious motive in this context may be perpetrated directly
or indirectly by way of causation.

As a precondition for compensating damages resulting from
imprisonment, damages should have actually occurred. This also

" A member of the Teaching Staff in the Department of the Legal Politics, the Higher
Institute of Justice, University of Imam Muhammad b. Saud, Riyadh.
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Rulings on Su’r

Dr. Awwadh al-Umari’

Preliminary definition of the Su’r

Su’r, is the remainder or the residue of a beverage or food on
the bottom of the vessel.

Annuwawi says: ‘Animal’s su’r’ whether pure or impure is
according to jurists, its saliva, and its mouth’s wetness or
moisture.

The assembly of jurists holds human’s su’r as pure whether he
is a Muslim, an infidel, or whether he is in a state of major
impurity ', or in menses.

Tbn al-Mundthir reported the consensus of the assembly of
jurists that the su'r of animals whose meat is lawful to consume
is pure and permissible to drink, and use for Wudhu’.

The purity of cats’ su’r and the permissibility of drinking it,
and using it for Wudhu’.

The purity of the su’r of wild animals’ and birds of prey’.

The purity of the su’r of zybras and its mules.

The purity of the su’r of domestic donkeys and its mules.

The impurity of the su’r of dogs and pigs, and the incumbency
of washing the container from which they drink seven times with
sand or soil.

Modern cleaning agents like soap or the like serves the
purpose in lieu of soil.

: Associated professor of Figh, Shari’ah College, The Islamic University in Madinah
A person falls in this state subsequent to a wet dream, or sexual intercourse.
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e Improving the senior management, restructuring it or
replacing it with a better management in light of Islamic
standards, qualification, expertise, power, and capability.

e Reforming the financial structure to avoid wsurious
transactions, and setting up a free-market which is free from
monopoly, obscurity of commodity’s nature, deception, the
application of protective system to foster local industries, and
supervising markets, and reconsidering taxation system.
Privatization must be subject to studies to verify the

economical and social feasibility o f every unnecessary facility;

for what may be workable for a certain sector may not be
workable for the other by necessity, and what may be feasible for
one country may not be the same for the other.

Privatization, according to its preponderant should be studied
from the perspective of its ability to-accomplish productive
efficiency, and from the perspective of its ability to maintain
social balance, and political security.

It is for this reason some preponderant have drawn a number of
Islamic restrictions for selling out public sector to transfer it into
private ownership. Among such restrictions are the following:

a. Preserving social facilities for public ownership which are set
for selling out.

b. Giving priority of purchase to those who work in them.

c. Warning against using political or otherwise power to own any of
such properties, or procure profit or benefit from such transaction.

d. Setting up criteria for economical facilities that can be sold
according to priority list.

e. No financial burdens should be charged to sold properties;
such as loans’, or debts’ interests, which should be settles at
the point of deciding the sale’s value.
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production and marketing operations, which leads to restricting

the state’s role in economical activities
The second opinion is the permissibility and support of

privatization. This is because Islamic transactions fall basically
under the ruling of the allowable and lawful except what is
textually prohibited, such as usury, monopoly, and fraudulence.

Privatization on the other hand, puts an end to management

corruption, favoritism, and embezzlement.

Islamic Figh and privatization
Dual ownership, public or private is a fundamental principle

in Islam. Among the most important criteria that determine the

limits of public ownership in Islamic Figh as follows:

e The public benefit from the product, or the service; such as water,
graze, fire, roads, bridges, and what falls under such categories.

o Islamic priorities in giving priority to necessities over
luxuries. Balancing and adaptation between interests; in that
individual’s interest and ambitions should not be given
precedence over public interests; nor should individual’s
interests be given precedence over the communities’
necessities and needs.

e Warding off harm and procuring public interest. There are
emergency cases that require public ownership to intervene to
procure the public interests of the Muslims, or to ward off injury.
Factors of public sector’s loss
It is important to make serious effort to solve this problem.

This, in fact is more important that rushing into adopting

privatization without regulations and restrictions.

Here are some serious negative aspects of public sector:

» Usurious financial policy, the policy of employing people
needlessly, and unspecialized management, and the
prevalence of misappropriation, and embezzlement.

Directing some institutions of public sector
The following are some suggested recommendations for

directing some public sector’s units:
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Privatization of public properties in Islamic
Jurisprudence “Privatization in Islamic Figh”
Dr. Muslih an-Najjar’

Privatization is one of modern concepts in terms of judicial
abandonment, or relinquishing. Thus, we can define privatization
as a transfer of ownership of property, or public institutions’
management to a private sector whether through direct purchase,
lease, or through contractual terms for managing such properties
or institutions.

The most significant objectives of privatization

L. To curtail draining financial revenues, and assuring better way
for employing them, and lightening the financial and
managerial burden of the state.

2. Relieving economical activities from sluggishness,
dependability, and dodging liability, and corruption, and
building such activities on proper values, ethics, work,
accountability, and reward and punishment.

3. Rectifying the managerial, financial, and marketing structures
of the public sectors’ units, and providing an honest and fair
environment for competitiveness.

The most significant methods of privatization
Privatization has various methods of which:
a. The method of selling units of public sectors to private sectors.
b. Leasing units of public sector to private sector, or contracting
the latter to mange the public sector.
¢. Permitting the private sector to run businesses that are
restricted to public sector, like banks and other businesses.
The opinions of researchers regarding privatization
A number of researchers believe in the impermissibility of
privatization for fear of monopolization and controlling

* Assistant professor in Girls' College of Education in Riyadh
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As for sexual human, it is also lawful if need or necessity calls
for it; such as when the ovaries do not produce enough ceils for
external fertilization. It is lawful for that matter to separate the
cells of a fertilized egg to form a number of embryos to be
transferred later on to the to uterus of the woman from whom the
egg was taken, provided the egg was fertilized by her husband’s
sperm during the latter’s life, and while both spouses are in a
proper wedlock, and the genetic cells were transferred during the
husband’s life time, and while both spouses are in a proper
wedlock, and if the embryonic cells were transferred to her uterus
her husband’s lifetime, and while both are legally married, and
according to the conditions that are set forth by scholars for
external fertilization in its permissible form between two spouses
from whom sexual cells are taken to be fertilized, and replaced in
the uterus of the woman from whom the eggs were taken.

Asexual human cloning is absolutely unlawful according to
scholars’ consensus, because it entails many legal prohibitions
beside its harms to the family structure human dignity, and
demographical balance. Besides, it opposes the natural human
form of procreation, and other things.

As for parthenogenesis cloning, whatever applies to asexual
cloning applies to it, so the same ruling applies to it.

Cloning human organs, if it becomes feasible in the near
future, it is legally permissible if it does not cause hazards to the
donor of the cloned cell, and if it is not done through inserting
embryonic or genetic cells in the female eggs, and if does not
infringe on any stage which a human embryo undergoes, and if
the rules that apply to the transplantation of human organs are
observed. It is permitted because it helps cure sick people and
eliminate their pain and suffering without hurting their pride, or
injuring them,
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Morag & Megan. This was followed by other similar technical
experiments which produced a lamb (Dolly) in 1996 '. Researches
on cloning are stil being conducted ever since.

Practical fields that have been opened by cloning are cloning
plants, insects, and animals, It is possible that scientists are now
researching cloning humans and their organs.

The scientific motives that push for cloning from the
beginning of the last century until 1975 are to explore the stem
cell’s capability of accomplishing what the fertilized egg can. But
later on, scientific motives concentrated on studying genes’
functions, and the possibility of replacing them, and utilizing
such researches in the Human Genome Project.

Among its economical motives is producing a selection of
plants, seedlings, and animals that are enormously productive
with favorable traits, and utilize it to produce therapeutic proteins
in animal’s milk, and human spare organs.

There are many benefits of cloning, in general, other than
what is mentioned above; such as discovering causes for certain
diseases, using it in the field of fertility, transplanting human
organs, and developing individuals with certain traits.

Cloning has its harmful flaws too; some of which are: it may
develop deformed infants, or infants carrying incurable diseases,
let alone cloning’s prohibitive commercial cost, with its low
success rate, and media negative effects on the identical clones
that may destroy them. It can also disturb the natural balance of
otganism by increasing one form of organism on the account of
others. Add to this what may evolve from it in the human sphere;
such as social, security, criminal, religious problems, and other
types of problems. '

The ruling on cloning plants and animals is lawful if it is
beneficial to man; for Allah has made such creatures to serve
man’s interest.

' It died in August 2003 .
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Cloning from Islamic perspective

Dr. Abdul-Fattah Idrees’

Pursuant to the efforts of the preceding jurists, and
participating in enriching the Islamic Figh, I have selected a
contemporary issue one issue around which much legal and
scientific controversy was raised, in the past, and present, and
most likely in the future. It is the issue of human cloning, which I
will discuss in this research.

Cloning is growing a colony of genetically identical in terms
of genetical, physiological, and formal traits of another organism.
This may be done to plants, animals or humans.

Forms of cloning
There are three different types of cloning:

(1) parthenogenesis, (2) sexval,and  (3) asexual.

1- Parthenogenesis in which the egg retains its entire DNA (46
chromosomes) using chemicals, electricity, or other stimulus
to grow and divide, after which the egg is made to behave as
though fertilized; thus to produce an early embryo, or
parthenogenesis cloned baby which has all the traits of the
donor mother.

2- Sexual cloning is fertilizing a female egg with a male sperm
thus to produce a number of identical embryos.

3- Asexual cloning is transferring the nucleus of a somatic cell
into an enucleated egg, and then inserting the cell with in the
egg to stimulate it to divide in order to produce an embryo
identical to the donor of the cell.

Experiments on animal cloning were made since 1938 through
sexual cloning; but were limited to frogs. Then other animals were
experimented on during the early eighties. Later on, experiments
on humans were made in 1993. Then asexual cloning experiments
were made on animals in1995 when two lambs were produced;

* Professor of Comparative Figh in the Universities of al-Azhar, and the UAE, and AOU.
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Hajj after immigration only once . What is correct that he did not
enjoy the known enjoyment .

This was stated in such saying :

“The prophet (pbuh) enjoyed during farewell pilgrimage
Omra to Hajj ..” (. 1t is interpreted because the term enjoyment
comprises the combination of Omra with pilgrimage .

Yet , there is no doubt that the prophet (pbuh) made it per-
missible for Moslems to perform these three kinds . Individual

Hajj , Qiran (combination) and enjoyment to indicate that they all
are permissible .

If he had ordered the performance of one type of Hajj , others
would have said that this was not sufficient , they all were added
to it . He told everyone about what he ordered and asked that it be
ascribed to him (pbuh) owing to his order or its interpretation .

As regards the prophet’s Ihram (pbuh) , he followed the best.
This was supported by Imam Al-Shafiee who said : “Combina-
tion among these sayings is possible because the difference
emanates from the permissibility of all for them . Therefore they
did not care for what the prophet (pbuh) did . So that they may
perform it definitely and agree on it . Everyone confined his
performance according to what he thought it is probable , as he
narrated and heard it with other matters beyond his guessing
according to his narration” @,

(1) Narrated by Al-Bukhari and Mustem as well as Abu Daoud Al-Nisace. Saheeh Al-
Bukhari Nn. 319, and Saheeh Muslem No. 211,
(2) Al-Majmou by Al-Nawawi 7/152 .
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Probability :

After mentioning scholars’ sayings and indications . I see that
what is preponderant is what Al-Hanifiya and Hanabila said that
the prophet (pbuh) performed Hajj with Qiran (combination) .

This was also preponderant by Al-Qadi Ayyad , one of Al-
Malikiya scholars , and a great number of Al-Shafiya jurists as
Ibn Hajar Al-Askalani , Al-Nawawi , Ibn Al-Munzer , Abe Isac,
Al-Marouzi , Al-Sibki and Al-Shoukani .

The late Imam Al-Nawawi said the correct thing we believe in
is that the prophet (pbuh) first entered into the state of Ihram to
perform individual Hajj then he .entered the state of Ihram for
Omra and added it to Hajj . Thus he performed Qiran (combina-
tion) .

He who makes his intention for individual Hajj , this is the or-
igin . And who intends “Qiran” a dopted the last option . But who
intends Enjoyment he meant to acquire the benefit , the combina-
tion and enjoyment . He benefited from the Holy Quran which
exempted him from the other two rituals . One deed , and he is
not in need to act for every one .

This is supported by the non-performance of a single Omra by
the prophet (pbuh) in that year , neither before Hajj nor after it.
If his pilgrimage was an individual one he should not have per-
formed Omra that year .

No one says that individual Hajj is better that Qiran (combina-
tion) .

Jurists were unanimous that the prophet (pbuh) performed

-15-



When the prophet (pbuh) came he told pilgrims who brought
the Hady they cannot do anything which is banned for them till
they perform Hajj .

Others who did not bring (Hady) should perform Tawaf
around the Holy Kaba , Sai‘e between Safa and Al-Marwa,
shaves off his hair , takes off Thram clothes then makes his in-
tention to perform Hajj (U,

The late “Saeed Bin Al-Musayyeb” was quoted as saying:
“Al and Othman differed while they were in the midst of Enjoy-
ment . Ali said to him: Do you want to ignore an act done by the
prophet (pbuh) .

Othman said to him: leave us . when Ali saw this he made his
intention for all %), They also had another indication . Omran Bin
Hossein was quoted as saying : “The prophet (pbuh) performed
Hajj with Enjoyment and we followed his suit” .

They also mentioned another indication . “Al-Zahri quoted
Salem as saying : “I was sitting with Ibn Omar (may Allah bless
them) in the Mosque . A man from Syna came and asked him
about Enjoyment , Omra to Hajj . Ibn Omar said: good , fine.
The man said: you yourself used to deny this . Ibn Omar said to
him: woe to you , if my father denied this , do you follow him or
abide by the order of the prophet (pbuh) . He told him to keep
away from him @,

(1) Saheeh Al-Bukbhari 2/607 . Saheech Musliemn 2/901 .

(2) Al-Jame Al-Saheeh 2/569 .

(3) Saheeh Muslem 2/900 .

{(4) Explanation of “Al-Athar meanings” by Al-Tahawi 22/294 , 396 .
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The late Imam Ahmed said : “There is no doubt that the
prophet (pbuh) intented Qiran (combination) . He was quoted for
this by (15) of his companions” .

Abu Daoud said in “Sanadaho Al-Muttasel” quoting Al-Bara
Bin Azeb as saying: “I was with Ali when the prophet (pbuh) ap-
pointed him as ruler of Yemen . He mentioned the saying related
to the coming of Ali: The prophet (pbuh) said to me: “What did
you do 7" He said: I said , I intended as the prophet (pbuh) did.
He said: I brought the (Hady) (sacrifice) and intended Qiran
(combination) (U,

The third saying :

A group of scholars said that the prophet (pbuh) intended and
performed Hajj with enjoyment . This is narrated by Aiyesha, Ibn
Omar , Ali , Othman , Ibn Abbas and Saad Bin Abey Waqqas

{may Allah bless them) . This opinion was also supported by a
number of jurists .

They had as an indication what Saleem said quoting Bin Omar
as saying : “The prophet (pbuh) performed Hajj with Enjoyment
in farewell pilgrimage . That is to say Omra then Hajj and he
brought the Hady (sacrifice) with him from “Zul-Hilaifa” . The
prophet (pbuh) began with Omra then performed Hajj, and pil-
grims performed Hajj and Enjoyment , first Omra then Hajj . with
the prophet (pbuh)” .

Some of them brought Hady (sacrifice) and other did not
bring it .

(1} Sunnan Abu Daoud “Rituals Book” saying No. 1797 .

-13-



(pbuh) performed Qiran (combination) in Hajj . This is what was
selected by Sheikh Al-Islam Ibn Taymiya , Ibn Al-Qayyem, Al-
Shoukani and Ibn Hajar .

Their Indications :

Supporters of this saying had their indication what was said
about Ibn Omar (may Allah bless them) that he combined Hayjj
with Omra and performed one (Tawaf) for them , then he said:
“Thus the prophet {pbuh) did” (agreed on) ("),

They also had an indication of what was said by Omar Bin Al-
Khattab (may Allah bless him) that he heard the prophet (pbuh)
saying in Wadi Al-Ageek: “Tonight a messenger came to me
from my Gracious God and said : pray in this Holy Valley
and say Omra in pilgrimage” and in other narration “say Omra
and Hajj” ‘9. It is quite clear in the Qiran (combination) .

They also had as an indication the saying of Suraka Bin
Malek who said: I heard the prophet (pbuh) saying “Omra en-
tered in Hajj till judgement Day” . And he said : the prophet

(pbuh) combined during “Farewell pilgrimage” (3

The late Ibn Al-Qayyem said : “We only said that he entered
into Thram to perform Qiran (combination) owing to more than
(20) clear sayings , and he narrated them in detail . Then he said”
“He who contemplates these sayings -mentioned in this chapter-
will undoubtedly affirm that the prophet (pbuh) entered the state
of Thram to perform Qiran (combination) in his pilgrimage . The
sayings cannot be explained in a different way at all” .

(1) Farewell pilgrimage by Ibn Katheer, p 69 .
{2) Fath Al-Bari 7/167 .
(3) Narrated by Imam Ahmed 4/175 .
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The late Imam Al-Shafiee said : If a man intends to enter into
“fhram” whether he performed Hajj before or not , it is per-
missible for him to perform Omra , or Hajj and Omra . Also he
can perform individual Hajj . The most favoured to us is an in-
dividual Hajj , because what is confirmed to us that the prophet
(pbuh) performed an individual Hajj .

These sayings indicate that the prophet (pbuh) entered into the
state of Thram for an individual Hajj , trustworthy companions of
the prophet (pbuh) (). The wise Caliphs (may Allah bless them)
followed the prophet’s suit and performed individual Hajj and
were perseverant on this . Had it not been the most favoured to
them - and realized that the prophet (pbuh) had done it - they
would not have followed his suit . There is no place for specula-
tion that they have persevered on something different , or they
were not acquainted with what the prophet (pbuh) had done ).

The late Al-Darkitni quoted Abdul-Rahman Al-Aswad who
also quoted his father as saying : “T performed Hajj with Abu
Bakr, Omar and Othman who all performed individual Hajj .
The late Ibn Katheer said after he narrated the saying (Al-Hadith)
“This we only mentioned because what is apparent those Imams
(may Allah bless them) had done so owing to what is meant by
“Tajreed” is individual Hajj .

The second saying :

Al-Hanafiya , Al-Hanabila and some Shafiya said the prophet

(1) Marifat Al-Sunan and Al-Athar 7/67 .
(2) Tarh Al-Tathreeb in Al-Tagreep explanation 5/27 .
(3) Sunnan Al-Darkitni 2/239 , Al-Timmizi in his Sunnan said the same 3/183 .
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Many sayings were narrated with regard to the virtues of Hajj and
the allurement to perform Hajj such as Abu Hurayra’s saying
who said : The prophet (pbuh) as asked what is the most pre-
ferred deed ? He said: “To have faith in Allah and His mes-
senger” And what else ? He said: “Al-Jihad for Allah’s sake”.
and what else 7 He said: “A rewarded Hajj” () agreed on .

Ulema (scholars) sayings with regard to the prophet’s
pilgrimage (pbuh) :

A group of ulema (scholars) from Al-Malikiya and Al-Shafiya
said the prophet (pbuh) performed an individual pilgrimage 2.
They had an evidence for this , some of the sayings , including
that of the mother of the faithful Ayesha (may Allah bless her)
who said: we accompanied the prophet (pbuh) during the year of
farewell pilgrimage . Some of us intended to perform Omra , oth-
ers intended Hajj . The prophet (pbuh) intended Hajj . In other
narration the prophet (pbuh) intended individual Hajj .

The late Moslem quoted Ibn Omar (may Allah bless them) as

saying: “The prophet (pbuh) made the cry out of (Alahuma Lab-
baik) Here I am before thee for Hajj alone” ©).

Jaber (may Allah bless him) was also quoted as saying that
the prophet (pbuh) performed an individual Hajj ©.

(1) Fath Al-Bari 7/109 , Al-Nawawi explanation on Muslem 1/350 .

(2) Explanation of the massage and Al-Adawi Marginal note . 1/490 , the beginning of Al-
Mujtahed 7/324 , Al-Majmou for Al-Nawawi 7/14

(3) Narmated by Muslem in his Sahech 4/517 and narrated by Al-Bokhari 2/567 |

(4) 5aheeh Muslem 4/521 . Sunan Abe daoud 3/183 .

(5) Saheeh Muslem , Al-Hajj book and narmrated by Ahmed in Al-Musnad 6/107 .

(6) Narrated by IUbn Maja , Bab Al-Ifrad in Hajj its indication is correct 2/988
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“Oh people, Allah the Al-Mighty imposed Hajj on you, there-
fore perform it” (1,

Ibn Omar quoted the prophet (pbuh) as saying: “Islam is
based on five pillars .

- To testify that there is no God but Allah and Mohd. is

His messenger .

- The performance of prayers .

- Payment of Zakat .

- Fasting of the Holy month of Ramadan .

- The performance of Hajj” .

Allah the Al-Mighty imposed Hajj on those who can afford it .

Allah the Al-Mighty said :

“Pilgrimage thereto is a duty

Men owe to Allah

Those who can afford

The Journey” ®.

What is meant by capability here ? It is available supplies,
the animal (camel) as well as security to oneself and his money
Al-Tarmizi quoted Ibn Omar (may Allah bless him) as saying:
“A man came to the prophet (pbuh) and said: Oh prophet , what
makes Haja duty ? He said: “Supplies and the animal (camel)"®,

(1) Narrated by Moslem 2/975 .

(2) Saheeh Al-Bokhari 1712, Sunan Al-Tirmizi 5/5 .
(3) Surat Al-Omran verse 97 .

(4) Aridat Al-Ahozi 4/27,



The prophet’s pilgrimage (pbuh) in an
individuals enjoyment or combination manner

Dr. Mohd. Taj Sheikh Abdul-Rahman Al-Arousi ;- @

It is well known that matters and rules related to Hajj are im-
portant . Everyone should give due attention to them by learning
and teaching them to others , because Hajj is an important pillar
of Islam . Every moslem who is capable to meet the requirements
of Hajj should promptly perform Hajj as the prophet (pbuh) and
his companions said . The prophet (pbuh) said: “Perform your
rituals . I am not sure if I shall be able to perform Hajj again
after my present pilgrimage” (V.

Definition of Hajj :

Hajj in terms of language means the betaking of someone to a

a certain place @,

In terms of Sharia : to travel to a defined location -Allah’s Holy
House- during a specific period of time to perform a worship
according to certain conditions &

Its legality : Hajj is one of the pillars of Islam . A moslem is duty
bound to perform it once during his lifetime .

Abu Hurayrah (may Allah the Al-Mighty bless him) was
quoted as saying: “The prophet (pbuh) addressed us and said:

(*) Assistant professor at Sharia and law Facuity . International Islamic University in [slam
Abad ,

(1)} Saheeh Moslem 2/943 , and Ahmed’s Musnad , 3/337.

(2} Lisan Al-Arab.

(3) Al-Ikhtiyar 1/139 , Explanation of Al-Iradat 1/472 , Fath Al-Qadeer 2/120 ,
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The Ummah’s Pious Predecessors believed that
Judicature or the Administration of Justice was the
most significant field which the Ummah should
learn and give great attention, because justice is
established through it; offenders are deterred, good
conduct, order and the Ummah’s security are main-
tained . Imam Abu Abdullah bin Farhoon de-
scribed the Administration of Justice saying:

Since Judicature is one of the most prestigious
system, and enjoys the highest status , and most
renounced reputation because it is a lofty and
Prophetic assignment through which blood is
protected and shed , pudenda are legalized and
illegalized , properties; ownership is confirmed and
expropriated , types of transactions are discerned:

as to whether lawful , unlawful, what is blame-
worthy and what is praiseworthy thereof; Hence it
was given great care in terms of organizing, ad-
ministering, and setting its terms and conditions,
and only few dared to work in it because of its
serious consequences in the beginning and at the
end .

Indeed, this is how the Judicature or the Ad-
ministration of Justice developed in Islam before it
was known to any civilization in the past .

The Ummah , probably , realizes the sig-
nificance our Pious Predecessors attached to this
system in terms of knowledge , rules , and civiliza-
tion .
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Judicature , or the Administration of Justice cap-
tured great concern of the authorities after the
death of the Prophet , may Allah exalt his mention
. Abu Bakr , the first Caliph , settled people’s dis-
putes , and appointed prominent Companions as
judges . So did Umar who appointed the most
knowledgeable Companions as judges in different
provinces ; he appointed Abdullah b. Mas’ood as a
judge in Kufah , Iraq , and Abu Musa in Basrah .

This trend continued through Uthman’s Cal-
iphate , whom he himself sat in to settle people’s
disputes , then he assigned the responsibility of ad-
ministering justice to Shuraih who later on gained
fine reputation in this field.

Just as the first three Caliphs did , Ali, may

Allah be pleased with him , followed their foot-
steps . Besides handiing this responsibility , he also
appointed judges in various sides of the Islamic

state , amongst whom was Abdullah bin Abbas,
may Allah be pleased with him and his father .

The subsequent Caliphs paid the same attention
to Judicature , or the Administration of Justice, and
each province had a reputable , astute judge who
handled court cases skillfully .

Although Judicature enjoyed high prestige and
meritorious status , and is greatly rewardable , yet
some jurists reclined assuming its responsibility
out of fear of erring , or making mistakes ; just as
Imam Abu Hanifah, and other pious scholars did .
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A letter from a reader

[slam defines judicature, or the administration of
Justice as the most prestigious of all systems and
professions . It is natural to consider it as such be-
cause man , unfortunately always litigates against
others ; and quarrels even against his own self . [t
is only an astute judge who listens and penetrates
with his sight , and comprehends the arguments of
the offender and the defender , then judge im-
partially according to what Allah has revealed .

The Messenger of Allah , Muhammad , may
Allah exalt his mention what the first to judge
between Muslims, and made for them relevant
decisions . He further appointed distinguished
Companions as judges in all of the corners of the
Muslims’ state . He appointed Itab bin Usaid as a
judge in Makkah , and as a ruler . He instructed
him saying: “O Itab ! Do not allow them to sell
items that do not possess, nor should they make a
profit from items that they sell until they guarantee
delivering them to the buyers .

He also appointed Ali as a judge in some prov-
inces in Yemen and instructed him saying: Ali !
When the two litigating parties come to you do not
pass a judgment for one of them before you hear
the story of the other .

He also appointed Abu Musa Al-Ash’ari, and
Dihyah al-Kalbi as judges in other provinces of
Yemen .
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In the Name of Allah , Most Gracious , Most Merciful
PRINCIPLES AND REGULATIONS FOR PUBLICATION

Contemporary Jurisprudence Research Journal staff would like to notify
researchers that principles of publication in the journal necessitate the
Jollowing :

1- Research submitted for publication , should be based on Islamic (Figh)
Jurisprudence .

2- Research should concentrate on issues , questions and contemporary
problems and the way of finding both scientific and practical solutions for
them according to Islamic (Figh) jurispradence , and its concepts which
are confirmed by the people of Sunnakh .

3- Research should be objective and comprehensive . It should follow a
scientific method in terms of depending on original references,
documentation and explanation of (Ahadeeth) showing their degree of
authenticity .

4- Any research submitted for publication , should not have been published
in ¢ither a book , a journal or any other means of publication.

S- References should be mentioned in a margin at the lower parts of the page
a long with a short biography for the figures mentioned in the research .

6- Scientific references and their authors’ names should be alphabetically
indicated at the end of any research . Place and date of printing along
with the publishing house should also be mentioned .

7- A statement indicating that the research has not been published before,
should be attached to the research .

8- Rescarch should be concluded by a brief summary manifesting results and
opinions included therein .

9- A satisfied abstract should be attached to the research o be translated into
English .

10- Pages of research should not be less than twenty pages of the journal .,

11- Researcher’s name should be fully written along with his scientific post,
ifany.

12- Researches are arbitrated by (Fuqaha) jurists and specialized scholars
(‘Ulama) according to a fornt which indicates principles and procedures
of arbitration . Among these principles is that arbitrators should not kiow
the authors’ names and vice versa whether the arbitrators agree that their
researches to be published or they show some observations or even
recommend not to be published .

13- The journal shall pay a compensation for the research after being
published .

14- Researches which are not published , will not be returned .

* All essays herein published express the viewpoints of their authors.
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Whomn Allah intends good grants him the
Knowledge and insight in Religion Hadith
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