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* A ruling on leasing premises then subleasing them without the land lord’s permission®

may Allah exalt his mention, was not reported to have
prohibited this.

But if the contract between the landlord and the tenant
does not include such conditions; that is, the land
lord neither permits, nor prevents the tenant; in that case the
prevalent customs should be consulted. That is, if it is common
among people to rent and sublet to each other, then the
landlord has no right to object this practice, and vice-versa,
because prevalent customs are considered as conditions; and
customs works as tribunal amongst people.

In brief, it is very important to refer to the contract
between the tenant and the landiord. If the landlord placed a
condition on the tenant that he should not rent out the house to
someone else, then the latter should abide by this condition;
because Muslims should abide by their conditions. But if the
contract does not stipulate such condition, then customs rule;
because it is held as a condition.

Allah knows best
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* A ruling on leasing premises then subleasing them without the land lord’s permission®

tenant should abide by the contract because Ailah says: O you
who believe, fulfill your contracts.”> And He says: “And fulfill
covenants, because you will be questioned about fulfilling
covenants.”¢

This is also in application of what the Messenger of Allah,
may Allah exalt his mention, said: “‘Muslims should abide by
the conditions they impose on each other, except for a
condition, which legalizes an unlawful thing, or illegalizes a
lawful thing.’? Also according to what Umar b. Al-Khattab said:
‘Rights are bound with conditions’.®

This is one of the opinions in the school of Imam Shafi'ee
concerning abiding by the rental conditions, because the tenant
owns only the use of the property by means of the landlord, but
he does not own what the landlord does not allow to. This is
similar to the opinion of Imam Ibn Hazm, who said: “It is
lawful and permissible if a person renis a house, or anything
else, then he subleases it for a rate, higher, equal, or lower than
the original rate.”

Likewise, a craftsman who rents a shop, then he hires
someone to work for him for higher, equal, or lower than the
actual rate. All of this is lawful; unless it is mentioned in the
contract that he should be the only occupant, or work in the
shop alone. In that case, it is not permissible to violate the
contractual terms, and so is the worker who rents a place then
subleases it to someone else, so that both of them would use the
same place for less, more or equal to the original rent all of
which is lawful, unless the contract specifies that the tenant
only should occupy that place or work in it. In that case it is not
permissible to violate such conditions, because the Prophet,

1 Al-Ma'idah#5, ayah #1

& Al-lsra’, ayah #34

7 [bn Majah, al-Ahkam under #2353
2 [mam Bukbari, Kitab an-Nikah
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*A ruling on leasing premises then subleasing them without the land lord’s parmission®

loaning the property to others; because renting is legalized for
the use of benefit, and homes are built to be occupied. The
benefits of the properties that are prepared for occupancy are
similar to each other; because people are not different in terms
of habitation; thus it is a known fact, which, does not need to be
mentioned. So is the benefit of the property, it does not vary
according to a large or a small crowd of people.

If a tenant sublease’s a property for a rate higher than the
rent he paid to the landlord, the excess of the rent would not be
lawful for him, unless he renovated the property; otherwise, he
should give away the excess in charity.!

According to the Schools' of Imams, Malik? and ash-
Shafi’ee,? it is penmssnble for the tenant to sublease the property
whether for less, equal or higher rate than the original rate
regardless who occupies that property.

The school of Imam Ahmad has a similar opinion. Imam
Ahmad was quoted that a tenant may sublease the rental unit
once he occupies it. Al-Qaadhi, an Imam of that school, said
that this is not permissible, because the Prophet, may Allah
exalt his mention, forbade the profit of an unwarranted thing,
and because the uses of such property is not included in its
warranty and because such contract does not include such
warranty; hence it is impermissible; like sellmg measurable
goods before receiving them.*

I say: it is very important in this issue to refer to the
contract; if the landlord has placed a condition on the tenant
that he should not sublease his property, but to occupy it
himself; or to sublease it after his permission; in that case, the

! Al-Kasani, Bada'l as-Sanai’l, vol. 4, p. 182-206, Hashiyat Ibn Abdeen, vol.6, p.28-29
? Hashiyat ad-Dasooqi, vol4, p.9-10, Bidayat al-Mujtahid, Ibn Rushd, vol.2, p.228-
229

* Al-Muhadthab Fi Figh ash-Shafi‘ee liiFayroozabadi, vol.1, p.402, Mufti al-Muhtaj,
vol.2, p.350

* Al-Mughni wash-Sharh al-Kabeer, vol.6, p.53-54
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245- A ruling on leasing premises then subleasing
them without the landlord's permission

The question is about a man who rented a house to live
in it, but later he changed his mind and subleased it to
someone else without the permission of the land lord, who, as
a result requested him to vacate because, he said, he rented it
to him to live in it not to sublease it, and that he did not allow
to sublease it.

Lease contracts normally specify conditions of rental and
tenants’ responsibilities according to local customs and the
effective regulations. A landlord may place a condition on the
tenant that he should be the sole occupant in the premises
knowing that he will take care of the premises. A land lord may
also permit him to sublease it o someone else, but only after he
takes his permission. |

A lease contract may not include certain terms, thus both,
the tenant and the landlord execute the contract according to
prevalent customs in their age and stage.

Normally, when a person, leases a multi-unit building for
instance, and furnishes them, he in effect intends to sublease
them to other tenants, even if he does not mention this clearly
in the contract. Similarly, when a craftsman rents a shop within
a trade complex, he, in effect intends to use it for that purpose;
and so on & so forth. Because everything has its own particular
specifications, and every case has it own merits to which it
should be restricted.

Since the leasing stands as a contract of owning benefits,
thus it resembles a vending contract, on that ground a tenant,
according to the opinion of majority of scholars, becomes
enfitled to utilize the place with no restrictions excluding
damaging the property.

According to the Hanafi School: he who rents a house, he
may occupy it himself along with others; and he may allow
someone else to occupy it instead; either by renting it out, or
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*Traveling Distance in Which Salat may be Shortened*

inquirer who limited his trip to a known period, or a tourist
who has given himself a known period of vacation or the
businessman who knows that his business requires him to
spend a certain period of time, or the employees who are
commissioned to do certain work abroad for a certain period of
time, all of those and their like who know how long they are
going to stay abroad, must complete their Salah, after four days
from their arrival. .

If the traveler does not know in particular the period of his
trip, he would be permitted to shorten his Salah, similarly, the
businessman who goes to a country to import or buy goods, but
does not know when he would finish his business, because the
time during which his business is done is unknown to him.
Likewise, the person who goes abroad for a certain mission and
does not know when it would end.

As for the beginning of the trip where the person would be
allowed to shorten his Salah as a response to the question; man,
would be considered as a traveler, once he leaves the building
areas in the place he resides. For instance, a person who is on his
way to the airport or seaport or automobile would be
considered as a traveler
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*Traveling Distance in Which Salat may be Shortened®

it is said that it is permissible for him to shorten his Salah. If he
stays in that place, to fulfil a need that is, he does not intend to
stay as a resident nor does he know when his need will be
fulfilled before the end of the period which allows shortening
the prayer, he may shorten his Salah. In this case, shortening
Salah is permissible without any difference of opinion. If he
thinks that his need will not be fulfilled after the period in
which shortening will be permissible; the preponderant opinion
in this school is that it is not permissible for him to shorten his
Salah. But there is another opinion in that school that permits
that. Based on what preceded, jurists are at variance regarding
shortening Salah for a traveler, for a limited period and another
opinion which gives general permission for shortening the Salah
for a person who is controlled by traveling conditions. As for
restricted permission, they say that a traveler must complete his
Salah if he intends to stay for fifteen days (Hanafi School) or if
he intends to stay for four days (Maliki and Shafi’ee Schools) or
if he intends to stay for more than four days (Hanbali School)

As for general permission Ibn al-Mundhir said, “They are
agreed that a traveler may shorten his Salah as long as he does
not intend to stay as a resident even if he spends years in that
place.’

Al-Athram reported that when Ibn Umar stayed in
Azerbaijan six months, he continued to shorten his Salah,
because snow prevented him from departure. Ali was reported
to have said: ‘A person who is stranded in a place saying, I
would leave today and I would leave tomorrow, he may shorten
his Salah for a month period.””’

Probably the restriction in this issue and response to the
question, the traveler who knows the period of his trip should
complete his prayers if his stay in the place of his residence
would last for more than four days. With regards to this

"’ Al-Bahooti, Kash'shasf al-Qina.
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*Traveling Distance in Which Salat may be Shortened*

stay in these places for fifteen days, he would not be considered
as a resident, rather a traveler."

According to the School of Imam Malik, if the traveler
intends to stay for four days he should complete his Salah, using
as a proof that the Messenger of Allah, assigned three days for
the emigrant in Makkah. He stayed there after he concluded his
rituals. In the introductions a traveler may continue to shorten
his Salah as long as he does not pass by a place which he
considers as a residential place according to the Consensus or he
should intend to stay there for four days.!s

According to the School of Imam Shafi‘ee, they have a
similar opinion; if a traveler intends to go to one country which
is his destination; there is no variance on the fact that once he
enters this country he is not permitted to shorten his Salah
because his trip ends there. It ends by entering that country
even if he does not intend to stay there as a resident. Similarly, if
he prefers a country on the way and likes it he is not permitted
to shorten his Salah, rather, he should complete it. But if he did
not end his trip nor intend to stay as a resident in it, rather he
only intends to stay there for a period of time; if this period is
shorter than four days, he may shorten his Salah, and if he
intends to stay four days, other than the day in which he
entered this place, and the day he is going to leave he must
complete his Salah. It is not permissible for him to shorten it.
Some of the followers of this school use as a proof the
statements of Uthman b. Affan, may Allah be pleased with him,
Sa’eed b. al-Musaib , a Ta’bice, and among the jurists Imam
Malik.!¢

According to the School of Imam Ahmed; if a traveler
intends to remain indefinitely likewise; if he intends to stay for
more than three days or he was in doubt regarding his intention

“ Al-Kasaani, Bada'i as-Sana'i, vol. 1, pg. 97-98.
"* Bidayatul Mujtahid, Nihaytul Muqtasid vol 1, pg. 169-170.
1 Ash-ShafS'ee, Al-Umm, vol.1, p. 183-184.
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*Traveling Distance in Which Salat may be Shortened®

means of transportation or to fulfil the purpose of his trip but he
did not intend to stay as a resident, he would be considered as a
traveler. As for the resident, the shortest time period during
which he may shorten prayers is fifteen days. The followers of
this School use as a proof what Sa’d b. Abi Waqqas, may Allah
be pleased with him, reported that he stayed in one of the
villages in Naissaboor two months during which he used to
shorten his Salah. Ibn Umar may Allah be pleased with them,
stayed in Azerbaijan for a month during which he shortened his
Salah. Alqamah stayed in Khawarizm during which he shortened
his Salah.

They also use as a proof what was reported by Imran b.
Husain who said, “I attended with the Messenger of Allah, may
Allah exalt his mention, the Year of the Conquest of Makkah, he
stayed their for eighteen nights shortening his Salah, but he
notified the people of Makkah: ‘Perform the Salah, we
shortened because we are travelers.””

It is also reported that Ibn Abbas and Ibn Umar said:
‘When you enter a city while traveling and you intend to stay
there for fifteen days, then perform your Salah in full, but if you
do not know when you are going to travel then shorten your
Salah.” As for staying in one single place there should be a
condition of intending of staying in one single place, because
residence is a decision and traveling is its opposite.

If a traveler intends to stay fifteen days in two places; if it is
two towns in one country, then he would be considered as a
resident, while the place which-is fit for residence is the place
where one decides to settle normally. This is as far as countries
and towns are concerned. As for deserts, islands, ships, they are
not considered as a residential place, even if a person intends to

" At-Tirmidthi.
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*Traveling Distance in Which Salat may be Shortened*

As for the Sunnah, the authentic reports indicate that the
Messenger of Allah used to shorten the 4-unit Salat into two
during his trips for Hajj, Umrah, and military missions,
Abdullah b. Umar, may allah be pleased with him, said: “
accompanied the Messenger of Allah during all his trips until he
died; he never performed the 4-unit Salat more than two Rakat,
and so did Umar, and so did Uthman.">

Anas, may Allah be pleased with him, said: “We went to
Makkah with the Messenger of Allah and he performed the 4
unit Salat as two Rakat, and he spent ten days in Makkah. He
did the same until he returned.!

Imam at-Tirmidthee said: “It is authentically reported that
the Prophet, may Allah exalt his mention, used to shorten his
Salat while traveling, and so did Abu Bakr, Umar, and Uthman
during the early stage. This was the practice of most of people of
knowledge among the Prophet’s Companions and others.""

. As for the Consensus, scholars are unanimously agreed
that whoever takes a trip similar to that during which Salat is
shortened; such as Hajj, Umrah, or military missions for the
cause of Allah, he would be entitled to shorten the 4-unit Salat,
and perform two Rakat instead.!?

This is concerning shortening prayer. As for the distance
which justifies shortening Salat; scholars are at variance
regarding this point, and have many opinions. The most
preponderant of which are those of the Four Imams.

According to the School of Abu Hanifah, if a traveler
intends to stay away for fifteen days in one place which is fit for
residence he may complete his Salah, provided that he has the
intention of residence, for instance if he entered a town or a
country and stayed there for one month or more, waiting for his

S At-Tirmidthi # 548.

Y bid., #544.

! Sunan At-Tirmidthi, vol. 2, pg. 430.
12 Al-Mughni and ash-Sharh al-Kabeer,
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*Traveling Distance in Which Salat may be Shortened*

mention, in a place between Makkah and Madinah and
shortened our Salat into 2 instead of four Rakat, while we were
safe and secure.”

Anas, may Allah be pleased with him, said: “We went to
Makkah with the Prophet, may Allah exalt his mention, and he
shortened the 4-unit Salat into two Rakat.” *

Harithah b. al-Khuza’i said: “The Messenger of Allah
performed the 4-unit prayer in Mina two Rakat only.”*

Abdullah b. Umar said: “I performed Salat with the
Prophet, may Allah exalt his mention, Abu Bakr, Umar, and
during the early stage of Uthman’s reign the 4-unit prayer in
Mina into two Rakat only.¢

Abdurrahman b. Yazeed was reported to have said:
“Uthman, may Allah be pleased with him, led us in prayer
shortening the 4-unit prayer in Mina to two Rakat only.
Abdullah b. Mas’ood was asked about this and he said: “I
performed with the Messenger of Allah the 4-unit Salat as two. I
also performed the same with Abu Bakr and Umar. Would that
1be rewarded for two Rakat out of four.”?

Contrary to what the others say; all of the above reports
signify that fear is not a precondition for shortening Salat.?

? At-Tirmidthi # 547-548.

* Ibid.

* Bukhari.

® Bukhari, vol. 4, pg. 34-35. It is said that the reason why Uthman did not shorten
the Salah was because many Bedouins came to perform Hajj that year: so he
wanted to teach them that that prayer was a four unit prayer, so that they would
not imagine it was only two Rakah. The second reason he was the Imam of the
peopk, that is the ruler, so wherever he stayed in his state, it would be considered
as his place of business as though it is his home. There is yet another interpretation
is that he initially intended to settle in Mina and take it as a headquarter. The fourth
reason he got married in Mina or Makkah, and when a traveler stops over in a
place and gets married in it, or if he has a wife in it then he should complete his
Salah. The Fifth reason is that he stayed in Mina for three days, and the one who
settles in a place he is not considered as a traveler. I'laa as-Sunan.

" Bukhar. :

* Refer w, for instance, Fath al-Qadeer Vol. 2, pg. 27-36.
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244- Traveling Distance in Which Salat may be Shortened

A question from brothers Noor & Saleem concerning
traveling distance during which Salat may be shortened, and
when the shortening period begins.

The Qur'an, the Sunnah and scholars’ consensus indicate
the permissibility of shortening Salat while traveling. As for the
Qur’an, Allah the Exalted, says: There is no harm if you shorten
your Salat while you are traveling, if you fear that the infidels
may take you by surprise."

Shortening Salat applies to prayers of Dhuhr, Asr, and
Isha’; to be performed two Rakat each.

Does shortening Salat take place in case of fear only,
according to the above-mentioned ayah? Ibn Katheer said: “This
applies to the prevalent condition when this ayah was revealed
in the early stage of Islam, right after Hijrah (Immigration)
Muslims traveled only fearfully and secretly. In fact, their
outings were for general or secret raids, and went mostly for
wars defending Islam and its people. It would be inconceivable
if the uttered ruling applies to a prevalent or to a particular
event. {In other words, such ruling should not be restricted to
one particular occasion; rather it should be universal.}?

Ya'la b. Umayyah asked Umar b. al-Khattab, may Allah be
pleased with him, about the words of Allah: “if you fear that the
infidels may take you by surprise,” saying, ‘Now that people do
not fear the infidels; why should we continue to shorten our
Salat?” Umar said, ‘I myself wondered about the same thing,
and asked the Messenger of Allah, may Allah be pleased with
him, about it. He said, ‘It is a charitable permit that Allah has
granted you Muslims; therefore, accept it.’

Ibn Abbas was reported to have said: "We performed the
prayers with the Messenger of Allah, may Allah exalt his

' An-Nisaa, Ayat #101.
? Ibn Kathir, Tafseer al-Qur'an Al-Adtheem, vol. 2, pg. 374.
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*Ruling on Allowing women to go out to Perform Salat in
Masajid*

According to Imam Ibn Hazm: It is not mandatory on
wornen to attend obligatory prayer in a congregation. But there
is no harm if a woman attends such prayer; because women
used to attend prayer with the Messenger of Allah, may Allah
exalt his mention, and he was aware of that. If they perform a
prayer together with one of them as an imam, it is good; for
there is no textual proof to prevent them from doing s0.?

I say, based on the preceding discussion, women should
not perform the obligatory Salat in masajid; for praying at home
is better for her. But in the meantime, it is not permissible to
prevent her from going to masajid provided she observes the
following three conditions:

1- Insuring that no evil thing would occur, such as
exposing her person or honor to danger, even if such exposure
is potential only. Therefore, it is unlawful for women to go to
masajid; for there are young men who intercept their way as the
sister mentioned in her question.

2- She should wear decent garment and attire in her outing.

3- She should isolate herself from men in the masjid.

In brief, congregational prayer is not obligatory on women.
Praying at home is better for her according to the Prophetic
reports. But she should not be prevented from going to masajid
if the above-mentioned three conditions are observed.

Allah knows best '

13 Al-Muhala bil Athasr vol2, pg. 167.
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*Ruling on Allowing women to go out to Perform Salat in
Masajid*

meaning of the above mentioned reports. But performing Salat
in masajid is not a duty on them. Rather, the confirmed reports
signify that praying in their homes is better for them; thus this
permission of going to masajid is only an allowance.’

Imam Malik said that women should not be prevented
from going to masajid; and that they may go out for Eed and
Rain (Istisqaa) prayers provided they do so while wrapped up
with an outer garment. He was also reported to have said that
women may go to masajid, but should not do so frequently;
while young women may do so infrequently. This applies to
attending funerals of her family members and relatives, taking
into consideration the difference between old and young
women.!® _ '

According to Shafi’ee School, congregational prayer is not
obligatory on women, but it is preferable for them. If thete is a
group of them it is preferable for -them to perform their
obligatory prayers together. As for joining men in prayer,
according to the preponderant opinion it is blameworthy for a
young woman to do so. While old women and children may
attend congregational prayer with men. However, there is no
dispute over the fact that it is better for a woman to perform
Salat in her home at all times.!!

According to Imam Ahmed b. Hanbal, congregational
prayer is not obligatory on the women, but it is praiseworthy for
them to pray in congregation, so if they gather together it is
better for them to pray the obligatory prayers in congregation.
As for praying with men in congregation, the famous opinion in
the Madth'hab is that it is. disliked for the young women,
whereas, it is lawful for the elderly to attend the congregation
with men. In any case her prayer in her home is better for her
.without doubt.??

® At-Tamheed lima fil Muwata, vol5, pg. 411412,

** Ibid, pg. 421.

! Rowdatu-At-Talibeen vol.10, pg. 340,

12 Al-Insaaf vol.2, pg. 211-213. Al-lqna’ vol 1, pg. 245-246.
70



*Ruling on Allowing women to go out to Perform Salat in
Musajid®

better than performing it in your room, and performing it in
your room, is better than performing it in your premises, and
performing in your premises is better than performing in your
people’s masjid, and performing it in your people’s masjid is
better than performing it in my Masjid.” The narrator said, ‘She
ordered that a masjid be built for her in the furthest and the
darkest spot in her house. She performed all Salat in it until she
died.?

Umm Salamah too reported that the Messenger of Aliah,
said: “The best of women’s masajid are the deepest area in their
homes.”s

The above mentioned reports, although different in their
wording, have similar meaning. All of which permit women to
perform Salat in masajid, yet incite them to perform it in their
homes lest they encounter seduction.

The Mother of the Believers, A’ishah, may Allah be pleased
with her, said: “Had the Prophet, may Allah exalt his mention,
seen what women have innovated, he would have prevented
them from going to masajid as the Israelite women were
prevented.”?

The Imams’ opinions indicate the same meaning,
According to the School of Abu Hanifah, may Allah grant him
mercy, congregational Salat is not incumbent on women;
because when they would leave their homes to the Masjid this
would lead to corruption (Fitnah). However, there is no harm if
an old woman goes out to perform Maghrib, Isha’, or Fajr
prayers. But scholars of later eras consider women'’s outing for
Salat as blameworthy due to prevalence of corruption.®

According to Imam Malik's Schoo], it is permissible for a
woman to perform Isha’ prayer in a masjid. This in fact implies
that she can perform every Salat in a masjid due to the general

$ Mumad of Imem Abmed, vol.6, pg. 371.

¢ Abmed, Tbn Khuzaimah, Tbo al-Jozi

” Bukhari, Muslim,

? AlK asamni, As-Sanai' fi Terteeb ash-Shar'si, vol.1, pg. 155.
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243- Ruling on Allowing Women to go out to Perform
Salat in Masajid _

A letter from sister Umm Abdus-Samadh from Algeria
inquiring about women praying in masajid knowing that there
are some young men intercepting their way.

Originally congregational prayer is mandatory on men
only, not women; however, they should not be prevented from
going to the masajid, if there is no harm in it. Otherwise, it is not
permissible for them to do so. There are some Prophetic reports
that substantiate this ruling. The Messenger of Allah, may Allah
exalt his mention, said: “Do not prevent the female slaves of
Allah from going to the masajid, provided they do not wear
perfume.”?

He also said: “Do not prevent your women from going to
the masajid, although it is better for them to pray at home.”?

Abdullah b. Umar reported that the Messenger of Allah,
said: “Allow women to go to masajid in the evening.”
Abdullah's son said to him, ‘By Allah we will never allow them,
lest it becomes a means of deception.” Abdullah b. Umar cursed
him and was angry with him, and said to him, ‘I say, the
Messenger of Allah said, allow them and you say, ‘we wont.”

On the other hand, there are reports encouraging women
to pray at home; of which what Abul Akhwas reported that the
Prophet, may Allah exalt his mention, said: “It is better for a
woman to perform Salat in her home than performing it in her
lounge, and performing it in her bedroom is better than
performing it in her home.”*

Abdullah al-Ansari reported that his aunt said to the
Prophet, may Allah exalt his mention, ‘O Messenger of Allah! I
love to perform Salat behind you.” He said, ‘I know that you
love performing Salat with me; yet to perform it in your home is

) Abu Dawood #561.
2 Ibid., #563.
3 Ibid, #564.
* Ibid, #566.
68



* A ruling on fulifilling a pledge of a prohibited transaction*

The second issue, gambling contracts that take place

petween a Muslim and Non-Muslim; if the laws of the non-
Muslims aliow gambling then the Muslim should pay the fees;
even though we believe that such contract is prohibited in our
faith, and because failing to fulfill such contracts would be
considered treachery and this the Shari’ah rejects.
Therefore, no one should say that contract of fornication,
homicide, or stealing shoitld be fulfilled, because these things
are prohibited in all religions; and contracts that involve such
prohibited things are false and should not be fulfilled.

Allah Knows Best
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Imam al-Kasaani said: ‘Some of our Sheiks said that liquor
and pigs prohibition is undisputed in general, for the Muslims
and the infidels alike, because the infidels are also addressed
with the laws of prohibitions; therefore this prohibition is
confirmed on them but they are not to be stopped from selling
it, because they do not believe liquor and pigs are prohibited,
and they stock up on these things in their homes while we
- ourselves are commanded to leave them alone. ’

I say: ‘If the laws of the non-Muslims allow contracts of
liquor, pigs and gambling, and a Muslim contracted a non-
Muslim in a contract of this nature, then he should fulfill it even
though we believe that such contract is prohibited in our faith,
and because failing to fulfill such contracts would be considered
treachery and this is what the Shari’ah rejects.

However, under no circumstances it means that every
contract should be fulfilled. Rather, the nature of the contract
should be investigated along with its subject, because there are
actions which are proven to be prohibited in all heavenly laws,
beliefs and the man-made laws; such as homicide, fornication
stealing and promoting corruption on earth. Therefore, no one
should say that contract of fornication, homicide, or stealing
should be fulfilled, because these th.mgs are prohibited in all
religions.

Therefore, if the owner of that cafe’ is not a Mushm then he
should give him the fee, as a punishment for what that Muslim
did.

In brief, gambling is prohibited in the text of the Quran,
but we should distinguish between two issues, the first,
prohibiting gambling between Muslims, whether gambling
takes place between one of them and the owner of the café. Such
contracts are false whether it was written, verbal, or in any
form, while the fees that are due to the owner of the place
should not be given to him, rather it should be given in charity.
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people on the greater Hajj that Allah and His Messenger disown
the pagans. So if you pagans repent it is better for you, and if
you turn away, then know that you can never frustrate the
power of Allah. And give the infidels the news of a painful
torment.”> And Allah says: “Except for those whom you
covenanted from the pagans and who did not violate your
covenant nor support anyone against you then fuifill their
covenant until the designated period; for Allah loves the
pious.”* The meaning here is very clear that Allah has declared
His innocence from the pagans, but He excluded those of them
who had a pledge for a period which did not end at the time of
revealing this ayah; and Allah commanded that their covenant
should be fulfilled with two conditions:

1. The first, that this contracted party did not violate the
covenant, and the second did not help anyone to violate it. Allah
has emphasized this in another place in his Noble Book when
He said: ‘Except those whom you have covenanted at the
Inviolable Masjid. Do not violate their covenant as long as they
do not violate yours.’

As for the Sunnah, Amr' b. Absah reported that the
Messenger of Allah, may Allah exalt his mention, said: ‘He who
is tied with other people in a pledge or a covenant let him not
violate it, and let him not wait for a period of time ..."s

And what is reported by Abdullah b. Umar, may Allah be
pleased with both: He heard the Messenger of Allah, may Allah
exalt his mention, say: ‘The treacherous will have a banner on
the Day of Resurrection.’s

3 At-Tawbah, ayah#3

‘Ibid,, ayah #4

$ At-Tawbah ayah #7 :

¢ Muslim & others. A banner would be raised on which is written
“This treacherous man did such & such treachery.
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for people to what benefits them in their livelihood, and in the
world to come, and retaining the revelation of Allah, and His
protection against the banished Shaitan, he would realize that it
is not lawful for anyone to conclude a contract which prevents
obeying Allah and His Messenger, nor should he impose on
people fulfilling such contracts to turn them away from obeying
Allah and His Messenger.” He further said: ‘It is not from Islam
that a person pledges a pledge to quit an obligatory ritual or
doing a prohibited thing and it be a binding pledge. Rather, a
pledge of this nature should be broken according to all
Muslims."2

I say: ‘Based on this, gambling in the cafe to which the
inquirer refers is unlawful, and the pledge or any contract
involving gambling is considered as null and void, even if it
was verbal or written pledge, or in any other form.

The fees that the gambler owes the cafe’ should not be
given; rather, it should be given away in any charitable form.

Second: Gambling pledges that take place between a
Muslim and non-Muslim

Gambling is basically. prohibited as mentioned above,
whether the parties were Muslims or non-Muslims. Since
gambling takes place between a person whose faith prohibits it,
and another whose religion allows it; then this contract should
be examined, not because of the nature of the subject of the
contract, but because it is known that Islam commands fulfilling
contracts according to the Book and Sunnah. As for the Book,
Allah has declared that He disowns the pagans, but He
excluded from them those who had a peace agreement for a
certain period of time according to the following words of
Allah: “A declaration from Allah and His Messenger to all

2 Nadthariyat al-Aqd, p.33,98
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The first: The ruling on the contract of gambling between
two Muslims.

Whether that contract meant gambling between the two of
them directly, between one of them and the café’s owner. This
contract is a pledge of sinning; and any contract which involves
sinning, whether it was for buying, selling, leasing, or the like,
there is no difference of opinion that it is not permissible to
fulfill.

According to the School of Abu Hanifah, it is not
permissible to.lease anything which helps people to disobey
Allah. A lease of this nature procures an unattainable benefit;
such as hiring a person for entertainment, or hiring a female
singer and a woman who wails (wailer) dead people; because
giving a prohibited thing is equal to it. Therefore, anything
whose procedure is unlawful, then fulfilling it is unlawful too.!

According to the Madth’hab of Imam Malik: the benefit in
the contract or the action must involve no prohibited thing; such
as teaching singing, playing musical instruments, or renting a
place for impious people, or a liquor store; ail of which is
impermissible and their contracts should be nullified once it is
discovered. While the value of the rent or the fees should be
given away in charity.

According to the School of Imam Ash-Shafi‘ee: Renting
Place for illegal purpose is prohibited; such as music, wailing
dead people, or singing, and their income is unlawful.

According to the School of Imam Ahmed, it is not
permissible to rent a place for unlawful purpose; such as
fornication, music, wailing dead people, singing, or gambling,

On the other hand, Shaikhul-Islam Ibn Taymiyah said: ‘He
who knows the truth of Islam and the interests that it has for
mankind in obeying the King, the Omniscient, and the guidance

| Bada'l as-Sana’l, vol. 4, p,189
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242- Ruling on Fulfilling a Pledge of a Prohibited
Transaction

Question: From Algiers: A man gambled in a cafe then he
repented, but he did not give the owner of the cafe his fees he
asks whether he should give him his fees or give it in charity?

Gambling is unlawful according to the words of Allah: “O
you who believe! Liquor, gambling, idols and divining are but
filth of the work of Shaitan therefore avoid it in order to
prosper; for verily, Shaitan wants to incite between you enmity
and hatred by consuming liquor and gambling, and wants to
distract you from the remembrance of Allah and Salah. Are you
going to quit?’

The term ‘Maysirr’ means gambling which is derived from
the word Yasar meaning the right is due to his owner. It is also
said Matsirr which was the name of a camel that they used to
gamble for during the Ignorance Era because they used to cut it
into pieces.

Man during the Ignorance Era would gamble his wife and
money; and he who won would take both the money and the
wife of his opponent. Since gambling is harmful, and a grave
sin, and incites enmity and hatred between the gamblers, Allah
prohibited it in the above quoted ayah, which signifies clearly
that gambling is a filthy work of Shaitan. The main objective of
Shaitan is to turn people away from the remembrance of Allah
and Salah. The true believers should desist from this horrible
thing and keep away from it, and respond to the words of Allah,
‘Are you going to quit...?” This divine question connotes a
command and compels the faithful to force themselves to quit. It
is not an inquiry whether they are going to quit or not.
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*Ruling on bribing to ward-off harm.*

latter’s superiors to punish him for that; and should not bribe;
because doing so falls under cooperation in evil and aggression.
Allah knows best
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through bribery. While requesting a governmental position is
forbidden. By right paying for one is more so.

This means that unqualified persons will occupy such
positions. Even the impious and the ignorant would be
appointed; while the qualified and knowledgeable would be left
out. It also would lead to the fact that the coward, disobedient,
and the one who cannot fight be paid, while the brave and
beneficial soldier would be left out. The evil of this is quite
apparent.?

Therefore, the answer to the question from the brother is to
say that the person who imposes the fine on him, if he does not
bribe him, is a public servant who violates the regulations of his
country by accepting bribes. Since bribing is unlawful according
to all laws and regulations in all countries, including the
country of the inquirer; therefore, he should complain to the
authorities in his country to report this employee because doing
so falls under cooperating in good causes, which Allah
commands. While he should refrain from giving him a bribe,
because this falls under the cooperation in evil and
transgression, which Allah forbids.

In brief bribery is prohibited by the Book, the Sunnah and
the consensus of scholars. So he who gives or accepts it commits
a grave sin, because it entails banishing from the mercy of Allah;
based on what the Messenger, may Allah exalt his mention,
said: ‘Allah curses the briber, the bribed and the intermediary.’

What the scholars of the later generations say about
permitting bribery to ward-off oppression; that was applicable
at a time when oppression and corruption were prevalent to the
point that bribery was the only means for procuring rights and
fulfilling need. Since the countries regulations prohibit bribery
in their laws, and punish for that; therefore the inquirer should
report that employee whom he refers in the question to the

” Fatawa Sheikh Al-Islam b. Taymiyah, edition 31 , p 287-268 .
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behalf with a ruler to remove oppression, and to procure his
right, to appoint him in a position which he deserves, or to join
combatant troops, when he is fit for that, or give him from the
funds that are designated for poor people, judges, Qur‘an
teachers, ascetics, or others when he deserves such gifts.
Although, it is an intercession which helps fulfil a duty, or
abstain from a prohibited thing, yet accepting such gift is not
permissible. However, it is permissible for the donor of such
gifts to exert all efforts in order to receive his right and ward-off
oppression. This is the opinion of the Pious Predecessors and
the grand Imams that has been transmitted to us.

Some jurists of the later generations permitted such gifts as
awards. This opposes the Sunnah and opinions of the
Companions and the Imams. In fact it is wrong; because such a
work falls under public interest the fulfilling of which is
mandatory, either a duty on individual or a collective duty.

Whenever it is permitted to give awards for such work,
then it necessitates granting governmental positions, and funds
that are designated for poor people to those who give gifts. It
necessarily follows too that repélling-oppression from the one
who give such gifts; and the one who does not would not be
protected even if the latter is more qualiﬁed and more deserving
and serves the Muslims better.

The benefit in doing so should not be restricted to the one
who gives that gift; rather it should be extended to people at
large; ie, the Muslims. Therefore, every position should be
filled with the one who is most qualified, and to give from the
funds that are designated for the combatant troops, the imams
for Salat, the mu’adthineen, and students of knowledge, who
are the most deserving, and who benefit Muslims most.

This is a duty of the Head of State, and the Muslims should
help him in that. Taking an award from a certain person who
helps procure such benefits would lead to getting positions
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exerts his efforts to reach a verdict on an unprecedented
problem.) of the later generations, we quoted them in brief.
They, doubtlessly reflect conditions of a particular era; for every
era has it own problems and conditions; that should, under no
circumstances be held as a rule to be applied in every time and
place.

Rulers, judges, governors and their like, are given salaries
from the public treasury, and in return, they should look after
the interests of the nation. It is impermissible for them to take
more than their salaries. To say something else is wrong for the
following reasons:

1. Bribery is absolutely unlawful according to the Book of
Aliah and the Sunnah. Thus giving and accepting it opposes this
ruling.

2. Giving bribes under the excuse of repelling oppression
opens the gate for corruption and oppression; so the weak loses
his rights and the strong claims others’ rights; thus corruption
prevails, and conditions become worse and more afﬂlctlons take
place.

3. Countries in modern times are ruled mostly by laws and
regulations that specify the rights, duties and responsibilities of
their employees, and forbid them from accepting bribes, or
similar gifts. Any citizen of that country may turn to the
respective authorities to protect him against the unfair practices
of its employees.

4. To say that bribery is given to ward-off oppression
would also open the gate for unethical and unqualified people
to handle people’s affairs.

Sheik Islam b. Taymiyyah was asked about a man who
gave a judge a gift to procure a certain thing, or to gain-a favor
with him, or the like; whether it is permissible to accept this gift.
He said: “As for gifts that one offers a person to intercede on his
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from their employees. If one of them is given a gift from a
litigating party, or an invitation or a charitable gift whether it
from Zakat fund or otherwise, they should refuse it. In fact they
should not accept a gift from would-be litigating person. Even if
a person used to give gifts to a judge prior to his appointment,
he should refuse accepting a gift from him after his
appointment.

Authentic Prophetic reports indicate that gifts rulers
receive from their subjects are all bribes. Such gifts were lawful
for the Prophet, may Allah exalt his mention, because he was
infallible. Therefore, if a magistrate was given money to judge
unjustly, or to refrain from justice, such money unanimously
agreed is unlawful. Had it not been for bribery he would not be
blamed.1s

According to the School of Imam Ahmed, receiving bribes
and bribing is unlawful. Ibon Qudamah quoted al-Hasan’s and
Said b. Jubair's explanation about. Allah's words: ‘they eat the
Suht (i.e. the illegitimate)' as bribery. He further said: “If a judge
accepts a bribe it will lead him to the brink of infidelity. It is also
said that there is no harm if a briber bribes a governor to ward
off his oppression and reward him for his duties. Jabir b. Zaid
and al-Hasan said: ‘We could not find a thing better than
bribery during the time of Ziyad, because that was how one
managed to protect his property and release his captive.”1?

According to the Madth’hab of Imam Ibn Hazm, he who is
deprived of his right and bribes fo protect it; it is lawful for him
to do so, but the bribed cornmits a sin.!®

I say: ‘these in general, are the opinions of the some
Mujtahideen (footnote: Mujtahideen; pl. mujtahid, a scholar who

K Nihayat Al-Muhtaaj an explanation of “Al-Manhaj” by Al-Ramli , edition 8, p
254-255,

" Al-Mughni by Ton Qudama , edition 4, p 60 . Kashaf Al-Qina w/Matn Al-Iqna by
Al-Bohouti, edition 6, p 316 ,

"* Al-Muhala b. Athaar, edition 8, p 218.

57



*Ruling on bribing to ward-off harm.*

the good became reprehensible, and the reprehensible became
good.

Under such circumstance, people could not have their
needs fulfilled, therefore a group of the imams of the Tabi'een
deemed bribery permissible to ward-off injustice, protect lives,
properties, and honor according to the requirements of
necessity.!?

According to the school of Imam Abu Hanifah; whatever is
given to a pérson as a bribe to ward-off his evil, and protect
one’s life or property is lawful to give but unlawful to receive;
because avoiding harm from Muslims is a duty', according to
the Malikee scholar ar-Rahooni who said: “Some scholars say if
you cannot establish a legal argument when defending your
right, you seek the help of a governor who passes his verdicts
without a legal argument, and if he helped you; then he alone
commits a sin, not you. If the subject of dispute is a female slave
who is lawful to have intercourse with; than the governor's sin
in that regard is lesser than the sin of fornication, and illegal
expropriation of people’s properties. Because the governor's
conduct is an act of disobedience; whereas, plundering people’s
properties is disobedience and corruption. The Law Maker has
permitted warding off a greater corruption with a lesser one;
just like ransoming a captive who is in the enemy’s hands. Our
money is not lawful for the enemy to take; and giving it to them
is an act of corruption, and yet we do so to ransom our captive.
By right, seeking help of a thing which is not corruption is
doubtlessly better.'s |

According to Shafi’ee School, bribery is unlawful. Neither a
judge nor a ruler or similar personnel is allowed to accept gifts

" Awn Al-Maboud , Sharh Sunan Abu Dawood by Shams Al-Haq Abadi, edition 5
p 359.
" Hashiyah of Ibn Abdeen , edition 5, p 362-363 .

** Hashiyah of Imam Al-Rahouni on Sharh Al-Zarkani for Khaleel brief, edition 8,
p 254-255,
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attendants. On the way, they met sorme wardens carrying plates
of apples that we sent to him as a gift. He picked one apple,
smelt, and then he put it back, and asked the wardens to take
the apples back saying: ‘I do not feel like it” When he was asked
whether the Messenger of Allah, may Allah exalt his mention,
Abu Bakr and Umar, may Allah be pleased with them, accepted
gifts? He said, ‘For them, it was considered as a gift, but for the
rulers and governors after them it is a bribe.”"

As for Reason, mans’ sound nature requires that what man
owns legally, owns because he has a right to it, while such right
contradicts rationally with the nature of bribery. The bribed
takes a thing to which hé has no right, whereas, the briber gives
a thing in order to receive a thing which he does not deserve. In
that case, both the briber and the bribed plunder the rights of
others which do not agree with reason on the natural
disposition.

Based on what is mentioned above, bribery is unlawful and
the parties that are involved in this transaction do not cooperate
in causes of piety and righteousness; rather, on evil and
transgression; opposing thus the command of Allah and His
prohibition in the following ayah: “And cooperate in causes of
piety and righteousness, and do not cooperate in causes of evil
and transgression.”!?

I say: The Ummah underwent circumstances that were
unfavorable, and rulers were corrupted, and bribery was
prevalent. Hence, people’s needs were fulfilled only through
bribery to gain favor with such rulers and judges. There is no
doubt that this was one of the disasters that the Ummah
suffered; particularly when its land was occupied and open for
the enemies to roam about, and oppression and corruption,

prevailed and people’s religious conscious became weak and

' Fath Al-Bari in Saheeh Al-Bukhari, explanation by Tbn Hajar, edition 5, p 261
12 Surat Al-Ma'idah verse 2 .
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latter gives him a gift for doing so, would have committed a
grave sin of devouring usury.”®

It is also reported that the Prophet, may Allah exalt his
mention, appointed a man from Azd’ to collect charity funds.
When he returned to the Prophet, may Allah exalt his mention,
and handed him the collected funds, he said, ‘This is for you
and this is what was given to me as a gift” The Prophet, may
Allah exalt his mention, said about him: ‘Why did not he stay in
his father’s and mother’s home, and let him see if anybody gives
him a gift! By the one in Whose hand is my life, anyone of you
who takes a thing in this manner but will come on the Day of
Resurrection carrying it on his neck, whether it is a lowing or
mooing camel; a cow or a sheep.’ Then the Prophet, may Allah
exalt his mention, raised his arms up until the whiteness of his
armpits was seen, saymg ‘O Allah have 1 conveyed.. ”three
times.1® -

As for the consensus, the Ummah is agreed that bribery is
untawful to give, receive, or be used as negotiation; and that a
public servant running people’s affairs is considered
disobedient if he accepts a bribe; and should be removed from
his position, and that any ruling that he issued relevant to that
bribe should be nullified; whether the bribery was direct,
indirect, or in a form of a gift.

In connection with this matter, it is reported that Umar b.
Abdul-Aziz felt one day like eating apples, but he had no
‘money to buy apples; then went out with some of his

? Narrated by Abu Dawood in the book of 'Bartering' under the chapter: 'The gift to
fulfi] a need' No. 3541, Sunan Abu Dawood , edition 3, p 291-292.

'* Agreed upon , narrated by Al-Bukhari in the book of 'Gifts' under the chapter:
'He who does not accept the gift' . No. 2597 . Fath Al-Bari, edition 5, p 266-267. and
in Muslim under the book of 'Positions’. Also in the explanation of Imam Al
Nawawi, edition 12, p 218-222
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Second: Allah says: “They are habitual listeners to
falsehood, devourers of illicit things. If they come to you, then
judge between them, or reject them, and if you reject them they
will never harm you. But if you judge between them, then judge
between them in justice; because Allah loves the just.”*

‘Nlicit things” means bribes. On that point the Messenger of
Allah, may Allah exalt his mention, said: “Every flesh that grew
by means of illicit thing the fire deserves it.” They said: ‘O
Messenger of Allah! What is the illicit thing?’ He said: ‘Bribery
to gain favor of a judge.”

As for the Sunnah, the Messenger of Allah, may Allah exalt
his mention, said: “Allah curses the briber and the bribed.” In
another version, he said: “Allah curses the briber, the bribed,
and their intermediary.”” The Messenger of Allah, may Allah
exalt his mention, also said: ‘Whenever fornication prevails
among people, they will suffer drought, and whenever bribery
prevails among people they will be terrorized.”s

It is also reported that the_Prophet, may Allah exalt his
mention, said: “He who intercedes on behalf of another and the

* Surat Al-Maida , verse 42
* Al-Hafidth b. Hajar said: Ibn Jarir narrated it and its chain of narrators is
trustworthy. Fath Al-Bari, edition 5, p 531
® Narrated in Sunan at-Tirmidthi, in the book of ‘Rulings’, under the chapter of
‘what regards the briber and the bribed.’ No. 1351. Also in Tuhfat Al-Ahwadthi, the
explanation of At-Tirmidthi by Al-Mubarkfoori. Edition 4, p. 472. Abu Dawood
narrated with the following wording: ‘'The Prophet, may Allah exalt his mention,
cursed the briber, and the bribed” in the Book Judidial laws, under the chapter of
disliking bribery’. No. 3575. Also in Aun Al-Maboud , the explanation of Sunan
Abu Dawood, edition 5, p. 359. It is also narrated in Sunan Ibn Majah in the book
of ‘Judicial laws' under the chapter of ‘the severity of bribery.’ No. 2313 . Sunan
Ibn Majah , edition 2, p 775.
7Reported by Al-Hafidh b. Hajar in Al-Fath, ed. 5, p. 261.

® Narrated by Imam Ahmed in Al-Musnad , edition 4, p 205.
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Judicial Questions and Answers®

Ruling on Bribing to Ward-off Harm

Brother Balgasim inquires in his letter about a man who
has a truck which he uses to buy and sell goods to people and
finds himself forced to give bribes to a traffic warden to allow
him to pass through the traffic; otherwise, he would be given a
fine, or his truck withheld for a long period of time. He is asking
whether it is permissible for him to give the warden a bribe in
order to avoid the fine? :

A bribe is a thing or money that one gives to a judge or an
employee, or anyone else in order to plunder a right, or receive
an unlawful thing.! It is unlawful according to the Book, the
Sunnah, Consensus and Reason.

As for the Qur'an, Allah, the Exalted, says: “And do not
devour each others properties falsely. And submit your cases to
judges in order to devour some of people's properties sinfully
and knowingly.”?

‘Property’ to which the ayah refers means whatever is
plundered from people’s properties illegally, including bribes,
gambling, and the rest of means and ways through which
others’ rights are illegally devoured or taken without his
consent; or with their consent if the taken thing is illegal; such as
the revenues from liquor, or the like.

‘Submitting properties to rulers’ serves a prohibition of
bribing judges or others in order to receive illegitimate
properties of greater value than that of the bribe which is more
than what they gain to take it from people unjustly and by
force.’

" These questions are sent by readers and that are replied by D1. Abdurrahmann an-
Nafeesah, the owner of the magazine and its editor in chief.

! Al-Tareefat by Al-Jurjani, p 148

?Surat Al-Baqara verse 188

? Al-Jami’ Li Ahkam Al-Quran by Al-Quriobi , edition 2, p 338-340
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missions can get, and greater than the harm diplomatic envoys
can cause.

The Muslim countries may protect its laws by deportation.
He who misbehaves or the country suspects his behavior the
Head of State has the absolute right of deporting him, according
to what is termed in the international laws, ‘PERSONNA
NONGRATA, or ‘undesirable person’.

I do not believe that the Ummah would be harmed by such
diplomatic dealings if it can utilize it particularly at this time,
during which science and technology, and exchanging benefits
in general are connected w1th diplomatic missions.
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We see here that there are comprehensive rules in the
Islamic Jurisprudence that could be applied in this aspect; the
most important of which is the rule, ‘necessity permits the
prohibited.” -

There no doubt that, diplomatic exchange today has
become a necessity for every country, including the Muslim
cotintries, because it is of the interests of the Muslims. The
history of Islam is full of diplomatic missions for various
purposes. I think that the Muslims during the flourishment of
the Islamic Shari’ ah were restricted to embassies or temporary
dlplomatlc missions’ because of the international norms that
were prevalent at the time.

Besides, diplomatic exchange or representation has now
become a law which is applied by all countries and has become
indispensable. In fact severing diplomatic relations has become
a type of punishment with which countries are threatened. The
‘Muslim countries today cannot live outside of the boundaries of
the international community. They must deal with this situation
through diplomatic exchange or representation, which is ruled
by the general international laws; be it ratified agreements in
this concern or international norms. This in my opinion should
be taken for granted, and needs no proof.

We may say that this dealing has become obligatory on the
heads of state because they look after the interest of the
Muslims, and if they neglect it, it would be harmful to the
public interest of the Ummah. That is, if we do not say that it is
imposed on them.

On the other hand, diplomatic dealing now has become an
easy mearis for preaching Islam through peaceful means, more
than any time in the past. The Muslim countries should know
how to use this means for the establishment of Islam utilizing
the diplomatic dealing provisions of protection and continuous
availability of preachers in other countries.

There is no doubt that what the Muslims may get through
this channel is much more than what the other diplomatic
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What we see in this aspect that both of the proponents’
opinions need to be clarified.

It is known that punishments in Islam are either
foreordained and specified, or based on a textual proof from the
Book or the Sunnah. Such punishment is called, ‘crimes of
castigations and retaliatory punishments’ or; ‘crimes the
punishments for which are left to the discretion to the head of
state; that are called, ‘crimes of Ta'zeer.” Jurists are agreed that
the latter type of crimes when a diplomat commits to be
exempted from it, if the head of state considers this of an
interest for the Ummah or the nation. There is no difference of
opinion regarding this point. However, the rule is that the head
of state has no right to grant particular or general amnesty
except in the crimes of Ta’zeer.

As for the crimes of castigation and retaliatory
punishment, the preponderant opinion is that of the assembly of
jurists. The summary of Abu Yousef’s opinion that according to
the safety contract which entitled him to a temporary residence
in 2 Muslim country, and according to envoy’s request to enter
the country prior to his conversion to Islam, he becomes equal
to a Dthimmi. That is why a person who is granted safety should
be punished for the crimes that he commits in a Muslim
country; whether such crimes deal with the community’s righis,
or the individual’s rights.

The proof of the assembly of scholars in this point are
stronger in terms of signification; for punishment in Islam is
legalized to remove corruption and stop the growth of evil, and
to preserve the very existence of the community. Every crime is
corruption on earth, and Muslims should eliminate such
corruption once they have the authority to do so.

Furthermore, the sources of Shari'ah do not justify
suspending its laws under the pretext of international
agreements. Yet the opinion of the assembly of scholars should
be understood and be reread in the lights of unprecedented

problems.
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ignored the fundamental side of the topic. That is why we have
contradictory opinions of those who support immunity and
those who reject it in its entirety.

3. There is a misconception in semantics granting safety to
an envoy in Islam has its own signification; which means the
impermuissibility of assaulting an envoy (considering that he
belongs to an enemy country) as such he should be granted
safety to accomplish his mission. While immunity has a
different signification. In addition to the safety signification, it
means, the impossibility of punishing an envoy if he commits a
punishable crime. Those who support judicial immunity, hold
as a form of safety, or at least, a safety provision, which was
recognized by the Messenger of Allah, may Alah exalt his
mention, who said: “Were envoys to be killed, I would have
killed you.”

Those who reject granting judicial immunity based their
argument on the above-mentioned. concept of safety; which
does not provide immunity; but provides safety and
emphasizes the regional Islamic criminal laws.

4. The international prevalent situation has shown cases of
misappropriating immunity such that it was used for purposes
other than those for it was granted; to the point that many
countries and doctors in law -now demand limiting this
immunity to stop its misuse. They also demand approving
trying the culprit envoys in national courts for certain crimes;
such as crimes that deal with the security of the state, also the
possibility of checking the suspected diplomatic luggage under
suspicion.

This opinion was supported by some Muslim jurists who
take into consideration historical precedences in the Muslim
world concerning granting foreign privileges during the
Ottoman era which Muslim still view it as an affront to Islam
and deviation from the laws and objectives of the Islamic
Shari’ah.
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¢ Judicial immunity against what they may say or write as
representatives of their countries. There is a precedent of what
the Prophet, may Allah exalt his mention, did to the two
messengers of Musailamah, which clearly signifies approval of
immunity, although both of them committed a crime punishable
by death, as the Prophet, may Allah exalt his mention, decided.

After examining the various opinions we may say that
there .is unison among the Muslim jurists that international
diplomatic exchange, and granting the members of the
diplomatic cord the necessary protection to be able to
accomplish their mission is approved by the Shari'ah. The
development of international relations and moving into
permanent diplomatic representation required passing laws to
regulate the condition of the permanent diplomatic missions in
the countries in which they are appointed, and grant them the
immunity of . the missions’ sites in particular; as well as
whatever may be required for establishing relations with the
diplomatic missions, and the crimes or civil misbehavior that
effects the region of the host Muslim countries.

These new regulations were the point of contention among
the Muslim Jurists. Some of whom approved of the
international law (International Agreements) and some opposed
and rejected granting the envoy some immunities.

After scrutinizing the jurists’ opinions we find that this
contention or variance of opinion among them is related to a
number of reasons among which:

1. That permanent diplomatic exchange was not known in
the early stage of the Islam. Therefore, jurists did not discuss it
during the evolvement of Islamic schools. Proposed opinions
concerning this issue were not available at this point.

2. Some of those who wrote about the subject were satisfied
with the theoretical aspect of the judicial center for non-
Muslims in Muslim country ignoring the new situation. While
the other groups relied on the international status-quo in
advocating granting judicial immunity to diplomats; but
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punished for crimes they commit in a Muslim country; be it
crimes against the community or individuals. There is no
regulation in Islam that exempts them from abiding by the
Islamic Shari‘ah.

The third opinion: the advocates of this opinion are
influenced by Western studies and orientalists’ views about
Islam. The proofs upon which they depend are only rational
that are substantiated by neither the Qur'an nor the Sunnah,
which makes it unable to stand up against the opinion of the
assembly of scholars. The only punishment which could be
exacted on such envoy according to this opinion is to
deportation or branding him as an ‘undesirable’ person.

The proponents of this opinion believe that a diplomat
enjoys diplomatic immunity the day he enters Muslim
territories, although there is a limited provision in the Shari’ah
for immunity against civil offences, unlike the immunity against
criminal offenses because a diplomat indemnify the rights of
individuals.

The proponents of this opinion too use as a proof article 60
f-8 from the charter of the Islamic conference which says:
“Delegates of member states enjoy immunities and privileges
that are necessary for them to accomplish their conference
businesses.”

On the other hand, the foreign ministers of Islamic states in
their meeting, which convened in Turkey in 1976 ratified the
Immunity and Privilege Agreement, which includes Article 10,
which reads:

“Representatives of member states in the head or
subcommittee as well as to conferences held by the organization
during the performance of their duties, their travel to the
meetings’ locations and their return enjoy the following
immunities and privileges:

* They should not be apprehended, or detained, nor thelr
personal luggage be checked.
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the rights of individuals. He punished for calumny, because it is
a violation of humans’ right; while he did not punish for
fornication, because it is a violation of the rights of Allah. This is
an opinion which is held by some Hanafi scholars.

The Shafi’ees, on the other hand, approve of incumbency of
indemnifying damages, and crimes that have designated
castigation, and retaliatory punishment; while, they should not
be punished for violating rights of Allah, like fornication, or
consuming liquor.

The Second Opinion: its proponents do not discriminate
between crimes, and believe that an envoy should be punished
for all crimes that he commits. This is the preponderous
opinion, according to Abu Yousuf, who says in his book, ‘al-
Khiraj":

"If a transient, or an envoy who is granted safety comes to
us and commits fornication, or steals; some of our jurists say
that I do not apply castigation on him; but if he damages or
consumes the stolen things, I would make him indemnify
them." He also said, "even if he comes to us to be a dthimmi
(footnote:” A Dthimmi is a Christian or a Jewish subject of
Muslim state) our laws should apply to him." He further said: ‘If
he calumniates or slanders a man I would punish him, and if he
insulted a man I would punish him for that; because all these
are violations against people’s rights.” Some of them said, ‘If he
steals I will cut off his hand, and if he commits fornication I will
give him the respective punishment. Yet the best opinion we
have heard, Allah knows best, that he should be punished for
all crimes that he commits.

Amongst the contemporary jurists who adopted this
opinion is Muhammad Abu Zahrah, who said: “it is really
strange that such a person enters our country steals and
commits fornication and to go unpunished. This is the real
corruption.”

The rule according to this opinion is that the Islamic

Shari’ah should be applied to all diplomatic envoys to be
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Based on that, a safety- granted envoy is liable for violating
others’ rights; for this ensures justice, and to see that the
wronged gets his right. Besides, a civil case against a diplomat
does not affect his person as much as a criminal case does.

There is yet another opinion, which says that if the state is
contracted to waive the debts of the diplomatic envoys; then it
should indemnify its subjects who lose their moneys for dealing
with such envoys, so that the rights of its subjects would be
preserved. Because if the state bars its subjects from suing the
culprits for the sake of international norms, then it should
indemnify their losses because of that.

In brief, all these opinions are agreed on guaranteeing
individuals’ rights, and that they should not be sacrificed for the
sake of judicial immunity. On the other hand, there is no harm
in applying civil immunity according to international law;
bearing in mind that an ambassador of a Muslim state would
enjoy the same immunity in the country in which he is
commissioned.

As for criminal immunity, it is a point of contention among
Islamic jurists; because they have not unanimously agreed on
one opinion on this issue for many reasons. After investigating
their opinions we find that there are three miain opinions: the
first, differentiates between criminal offences, and the second,
subjects the envoy to the Islamic judicial system for all crimes he
commiits; and the third, approves. of granting the envoy an
absolute immunity in accordance with the international laws.

The first opinion: it discriminates between offences that
violate the rights of Allah, and those that violate the rights of
individuals, and allows exempting from punishment those who
violate the rights of Allah; not those who violate individuals’
rights, unless the claimant. pardons his offender; that is, if
pardoning for such violation is permissible. Proponents of this
opinion substantiate it by the fact that the Messenger of Allah,
may Allah exalt his mention, did not provide immunity against

violating the rights of Allah. He only granted it against violating
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Granting protection to envoys in the Islamic Shari’ah

Dr. Ad-Deen al-Jilani Bou Zaid('):-

A messenger or an envoy enjoys particular importance in
the Islamic Shari’ah; since he was the method used to convey
the Islamic Message to mankind.

Since Islam is a universal Message, its envoys are
important, and Muslims cared for them, and provided them
with the necessary protection and treated them with difference.
The Islamic state, ever since its inception by the Prophet, may
Allah exalt his mention, it dispatched messengers to convey the
Prophet's letters to heads of state and he received delegations
and envoys for various reasons. Based on this practice, rules
were passed concerning the safety of envoys and granting them
necessary -protection to fulfill their mission. Such rules are
deduced from the sources of Islamic Shari‘ah, not just as a form
of reciprocity, or inconsideration of the international
regulations. This explains to us that the ruling concerning safety
of envoys in Islam were not subject to international
negotiations, although some of it was approved by the norms,
but they are deduced from the sources of the Islamic Shari‘ah.

There is a difference of opinion among scholars about the
provisions of safety as to whether it means exempting an envoy
from legal liability in case he violates the law. There are some
who think that an envoy should be held accountabie in civil
laws about his behavior, and should indemnify individuals’
rights. Islam holds individuals” rights above all considerations;
and under no circumstances, or justifications should they be
ignored. Moreover, the Islamic laws apply primarily to all
subjects of the Islamic state; Muslims or non-Muslims, and those
of them who are granted safety (according to territorial Islamic
laws). '

" Professor and Lecturer in the faculty of Business Administration, University of
King Saud, Riyadh,
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what stands for its meaning; like ‘if’, like saying, ‘If I leave this
town, I would appoint you as my agent to sell my house and its
furniture.”

Classifying contracts as proper, improper, and false

A proper contract is that which is legitimate in its origin
and form with all of its prerequisites; such as when a sane adult
sells his property that meets all of the above conditions with the
confirmation and acceptance of the purchaser.

Improper contract, is that which the Shari‘ah does not
consider, and it does not achieve its purpose; such as the
contract of an insane, or a child, or a contract of selling dead
animal or blood, or a contract under coercion.

False contract, according to the Hanafis, is that which is not
originally legalized, and is not considered in terms of its
existence, nor consummation; such as when a con&acting party
is insane or an undiscerning child, or when a dead animal is the
subject of the contract, or when a Muslim sells liquor or a pig.
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Consummating a contract by signaling

If one of the parties is mute and unable to write, his
contract may be consummated by clear signaling; because it is
the only way he can express himself.

Consummating contract through modern communication
means

If a written or correspondence contract is considered as
valid; then it should be considered as so when it is
consummated through means of modern technology; such as
telecommunications, telephone, TV, or radio.

Permissibility of consummating a contract by physical
means

It is to put down the price of the jtem and then to take that
item, while both parties are agreed on this, without uttering a
word. This however, does not apply to a marriage contract.

Evaluating the confract in terms of guarantees, post-
dating, and suspension

Contract with guarantee, is the one whose wording is
indicative of its initiation and completion unless there is a
factor, which suspends consummating it, and was free from
post-dating, or suspension. That is, when a person says to a
vendor, ‘I will buy this watch from you provided you give me a
one-year guarantee on it/ and the vendor responds in the
affirmative.

Post-dated contract: is the contract whose wording is
indicative of its initiation and completion provided it takes
effect at a future date; such as when a person says to a land lord,
‘I will rent this house from you in the beginning of the next
month, and the latter says, I accept.

Suspended contract, is a contract which is suspended by
another factor, by using in its wording a conditional particle, or
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c- Both, the confirmation and acceptance shouid be
concurrent; that is, to be uttered in the same place, where the
contractual terms are discussed.

However, there are contracts that are exempted from the
last condition:

a- The will, because the will is a contract to be
consummated after death; for acceptance prior to death of the
testator has no value.

b- Guardianship, or executorships; that is, naming a person
to look after his children after his death. Hence the named
executor does not assume-his duty until after the death of the
testator. ,

c- Deputyship; it is permissible for one to appoint or
authorize an absent person to act as his substitute. There is no
need for a verbal acceptance of the latter in that case.

Invalidators of confirmation

1- Repealing confirmation directly or indirectly by the one
who issued it before the second party expresses his acceptance.

2- Disqualification of the confirming party prior to
acceptance by sudden death or insanity.

3- Rejecting the confirmation directly or indirectly.

4- Ruination, or alteration of the designated item by
turning into something else.

5- Ending the meeting of discussing the contract.

Writing down a confract in the presence of the
contracting parties

The majority of jurists are agreed on the permissibility of
writing down all contracts in:the presence of the contracting
parties notwithstanding their ability of talking. This however,
does not apply to marriage contract; because, according to the
assembly of scholars, it is a prerequisite of marriage contract
that witnesses must hear the words of the prospective spouses.
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7- To be legally advantageous; it is invalid to sell scorpions,
flies, or the like.

8- To be pure; for example, it is invalid to sell dead animal.

Sale's requirements

Once a sale’s contract has the elements of its validity
fulfilled, jurists are agreed that certain requirements should be
met; of which are the following;:

1- Handing over the commaodity to the purchaser, and the
price to the vendor.

2- Transferring commodity’s ownership from the vendor to
the purchaser, and the price from the purchaser to the vendor.

3- Indemnification for any fault, or defect that may be
found in the commodity, and guaranteeing ownership.

4-The purchaser’s right of the disposal of the purchased
item.

It should be noted that the verbal expression issued by one
of the contracting parties is called affirmation, which comes
after the approval of the second party. While the latter’s
expression is called ‘acceptance.”

As for the binding element between them, it is the actual or
legal connection between the affirmation and acceptance. If the
purchaser said to the vendor, ‘I buy this book from you for a
hundred coins’; this, in effect, is affirmation; while the saying, ‘ I
sold it to you' by the vendor is acceptance. That is because the
statement of the latter is a response to the former’s statement
and an approval of it.

Conditions of confirmation and acceptance

a- Concurrence of the confirmation and acceptance

b- Both, the confirmation and acceptance should be a clear
indicative of the parties’ intention.
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such as handling a contract whose parties are two orphans
under his care.

On the other hand, it is not permissible for a person to
conciude a transaction on behalf of another person, which he is,
a party in that contract, or vice versa; for he would be
susceptible to suspicion.

The subject of the contract: Commodity and price-

This condition varies according to various contracts. In a
sale’s contract, for instance, jurists are agreed that the subject of
contract should have the following conditions:

1- The subject should be available; for selling unavailable
thing is invalid; because the Prophet, may Allah exalt his
mention, said: “Do not sell what is not in your possession.”
(Abu Dawood) '

2- To be of a value, and owned by the vendor. It is not
permissible to sell a dead animal, liquor, or swine. The Prophet,
may Allah exalt his mention, said: “Verily, Allah and His
Messenger have made unlawful selling liquor, dead animal, and
swine.” (Agreed upon)

3- To be a specified item, which is recognized and known
to the contracting parties, and should not be obscure lest it
becomes a reason for dispute or harm.

4- To be readily available for delivery. A lost or stray
animal should not be a subject of a sale’s, lease, or a
compromised contract, or the like.

'5- To be the vendor’s property; it is invalid to sell grazing
land, water, roads, marketplaces, or other things that are public
domain. Similarly, it is invalid to sell loose birds, or fish in open
waters.

6- To be possessible in itself; it is invalid to sell river water,
or hay that exists in a public domain before possessing such
land.
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The two contracting parties are the purchaser and the
vendor, or anyone who has the power of carrying out the
contractual terms and provisions, either personally, by proxy, or
by trusteeship. _

In order for the contract to be sound and effective the
contracting parties should meet the following conditions:
competence, authorization, approval, and free choice.

Jurists, however, mentioned the following defaults of
approval: coercion, ignorance, erring, deception, defraud,
triviality, attractiveness, or the like. If any one of these defaults
exists in a contract, it would render it null and void in some
cases or not binding that either one or both parties would have
the choice of rescinding the contract in other cases.

It is noteworthy to mention that jurists are agreed on the
legitimacy of the transaction of a mute person concluded by
signaling, or in writing.!

As for a blind man’s transaction, the Shafi’ees alone hold it
as invalid; unless he saw the contracted, which is not affected by
alteration, then he lost his eyesight thereafter; in that case,
selling or buying that thing would be valid. While the rest of the
Madhaahib (Schools of Figh) go for the validity of a blind’s
bartering if the commaodity is described to him in details.

The question of whether a single person can be
authorized to conduct a contract

Jurists have mentioned the possibility of such
authorization. If, for instance, one of the parties is the father and
the other is his son, or vice versa, it would be permissible for
‘him to handle such contract, because he would be above
suspicion due to the mutual affection between the two.

If the authorized person is other than the father or the son;
like a judge, a guardian or someone else; it would be
permissible provided none of the latter is a party in the contract;

t Look at Bada'i as-Sana'i, Vol. 5, pg. 149. Also Kash'shaf al-Qina, Vol. 3, pg. 157.
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Dr. Salah Abdul-Ghani Al-Shara’:- (°)

The definition: The term ‘agd” or a contract has numerous
meanings, all of which fall under the meaning of ‘tying)
‘tightening,” ‘knotting,” “ensuring,’” ‘ratifying,” or ‘committing.
While the jurist’s define it as: any transaction that conduces to a
judicial ruling, whether it takes place between two or more
persons; such as bartering, leasing, or something else. It could
be also an individual's initiative; such as vows, oaths, grants, or
a charitable gifts.”

Agd, in terms of customs and norms applies to verbal
provisions. As for actions that conduce to a legal ruling; such as
homicide, which requires retaliatory punishment, they are not
held as contracts.

The prerequisite of a coniract, according the assembly of
jurists, is the verification of the intention of the two contracting
parties, and their agreement to initiate a contractual
commitment between them by a verbal, or written statement;
such as saying, ‘I sold this thing for such-amount of money’, or,
‘Taccept such deal”

Contract’s requisites

Jurists are agreed that a contract would not take effect
without the following requisites:

1- The existence of two contracting parties who issue the
confirmation and acceptance.

2- The subject of the contract upon which both parties are
committed; without which there would be no commitment.

3- The wording of the contract, which is indicative of the
contract.

" Professor in the faculties of Shari'ah and Islamic Studies, University of Sharqa,
U.AE.
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if she committed that sin willingly. But if she was forced into it,
she would not lose her right of maintenance, because she
comunitted it under coercion; provided she committed the sin
after her husband entered her, or after having an uninterrupted
privacy with her.

Eighteenth: A wife in her waiting period because of her
untraceable husband

Ash-Shirazi a Shafi'ee Scholar, says, if a wife of an
untraceable husband is confined to her home for 4 years she
would be entitled to maintenance, because she is confined in his
premises for his sake.

The Malikis say, After a judge announces the news of the
lost man, and no recent news about him or his whereabouts is
heard, the wife of a lost man should observe a waiting period
similar to that of a widow, viz. 4 months and ten days; during
which she would not be entitied to maintenance, because her
husband is considered as dead; and a widow is not entitled to
maintenance. This is contrary to a wife of an untraceable
husband, who observes a designated period of 4 years with
maintenance; whether her husband entered her or not. '

As for the Hanbalis, no maintenance is due to her when the
judge separates her from her lost husband; or when she marries
someone else. It is also said that maintenance would be waived
by her waiting period. '
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be entitled to no maintenance if she is not pregnant; because
pregnancy is a prerequisite for maintenance.

The scholars of the Shafi'ee Madth'’hab say: 'if mutual
imprecation took place after he entered her, and he does not
deny impregnating her, she would be entitled to maintenance.
But if he denies impregnating her, then no maintenance would
be due.

The Hanbalis say, as for the imprecated wife, she is entitied
to neither lodging nor maintenance if she is not pregnant.

Sixteenth: Wife's apostasy

The Hanafis say, if a man’s wife apostatizes, she should be
separated from him without having the right of maintenance
during her waiting period, for separation was caused by a sin of
hers. Every separation that takes place as a result of a sin on the
part of the wife, such as apostasy, then no maintenance is due to
her. ,
The Malikis say, an apostate wife is entitled to maintenance
and -lodging as long as she is pregnant; because the child
belongs to the father; hence maintenance is due.

The Shafi'ees say if she apostatizes, she would forego her
right of maintenance, because she deprives her husband from
enjoying her because of her sin, thus she would not be entitled
to maintenance. She is held as a naashiz, or disobedient wife.

Seventeenth: Disobedient wife who commits a sin that
necessitates debarment of marriage

If the wife severs the relationship with her in-laws such as
kissing her father-in-law, or her husband’s son lustfully, or if
she commits adultery with one of them, she would forego her
right of maintenance, even if she is in her Iddah, according to
Abu Hanifah and his companions; because she should be
separated from her husband permanently for commiitting such a
sin; and because the reasons for separation was on her part. and,
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maintenance and lodging during her waiting period. While the
Hanbali say, if a man gives his wife treble divorce, no
maintenance would be due to her. As for lodging, the Malikis
say, she would be entitled to lodging alone, not maintenance.
And the Shafi’ees say, she would be entitled to lodging whether
she is pregnant or not.

- Thirteenth: A woman in her waiting period as a result of
rescinding an illegitimate marriage contract
If the woman is in her waiting period subsequent to
rescinding an illegitimate contract, she would not be entitled to
maintenance according to scholars’ assembly on the grounds
that no maintenance is due to a woman in the duration of an
illegitimate marriage, nor during her Iddah or waiting period.

Fourteenth: The Mukhtala’ah wife in her waiting period

Scholars are at variance regarding waiving the
maintenance of the wife who is in her waiting period
subsequent to Khul'. (“Khul” is a form of divorce based on
mutual consent in which the wife is obliged to return the
dowry to her husband for her release from wedlock.”)

. The Hanafis say that maintenance would not be waived;

while the other three Imams say it would.

Fifteenth: Imprecated wife during her waiting period

As for maintenance, the Hanafis say, if a man accuses his
wife of adultery without a proof, and she submits her case to
court,; and both have mutual imprecation, and the judge
separated between them, then she has to observe the Iddah and
would be entitled to maintenance and accommodation during
her Iddah. _ .

The Malikis say, the trebly divorced woman, or by khul’, or
by termination of marriage contract, or by a court decree would

33



*Reasons of Annulling Wife’s Alimony*

was afforded by a court decree or by the consent the two
spouses, then waiving alimony by the wife would be valid.
Because such alimony is held as a debt, which the husband
owes his wife; for only a confirmed debt can be waived.

If the alimony was afforded by neither a court decree nor
by the couple’s consent, then waiving it would not be legitimate
according to the Hanafi School, because no debt is confirmed on
the husband, and waiving applies only to a confirmed debt.
However, the other three Imams endorse the contrary. That is
because alimony turns into a debt on the husband from the
moment he stopped maintaining his wife. Because it is his duty
to maintain his wife whether a court has decreed so by their
mutual consent, or otherwise. ,

As for waiving future alimony, it is absolutely illegitimate,
because maintenance would not be due; thus it is not a debt,
and thus it is not liable to waiving.

Eleventh: Husband’s inability fo maintain his wife

Jurists are at variance regarding waiving alimony on
grounds of his financial difficulty. The Hanafi School does not
allow separation on such grounds. While the Shafi'ee and
Hanbali Schools say: The wife would be entitled to demand
separation if her husband fails to maintain her fully or partially;
not if he provides her with the minimal standard of
maintenance; for-in his case, being in a financial difficulty, what
exceeds this standard would be waived. However, maintenance
would not be waived in its entirety because he cannot afford it.
Rather, it would be held as a debt which he should pay off once
he affords it.

Twelfth: Trebly divorced wife who is in her waiting
period

Jurists are at variance regarding the trebly divorced
woman. The Hanafi School says, she would be entitled to
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be entitled to maintenance because her absence is not with her
consent.

Ibn Abideen said: “The sound opinion is the former one,
because her absence was not on the part of the husband. This
means that she would not be entitled to maintenance. But if the
one who apparently abducted her by force with her consent,
then there is no doubt that she becomes naashiz. However, the
Malikis do not annul her right of maintenance because she is
victimized.

As for the woman who elopes to an unknown destination
she would not be entitled to maintenance.

Ninth: Married through illegitimate contract

The reason for the obligatory maintenance of the wife is the
legitimate marriage contract, which provides for spousal
confinement. Unlike the dowry, the contract itself is not a direct
reason for such obligation; rather it is the wife’s confinement
and her obedience to him so that he would be able to obtain the
outcome of his spousal rights from his marriage. Therefore, if
the marriage contract is illegitimate, or false, the wife would not
be entitled to alimony; because the obligation of the alimony is
subject to the legitimacy of the contract.

False or illegitimate contract does not provide legal spousal
confinement which achieves the objective of marriage, which is
a reason for the obligatory alimony. Because he who marries a
woman through an illegitimate contract, it is not permissible for
kim to confine her, rather, they should separate from each other
on their own accord, or by a court decree. Any Muslim who
happens to know about this marriage should sue them for
separation in court, seeking the pleasure of Allah.

Tenth: Foregoing the right of maintenance retroactively
Waiving the right of maintenance may apply the arrears or
future alimony. Jurists are agreed that if the right of alimony
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her husband, she would be entitled to maintenance, because
spousal confinement is the husband’s right, which he can forego
if he chooses to. His approval of her work means that he
foregoes his right of complete confinement, and that he is
content with partial confinement.

If the husband does not approve of his wife’s work, and
prevents her from going out to work, and she disobeys him, she
would forego her right of maintenance, for incumbency of
maintenance is subject to spousal confinement, which in this
case is a partial confinement. If the wife keeps her husband’s
company during the night only, or during the day only, then no
maintenance would be due to her.

Seventh: Wife’s incarceration

We see that if the wife is incarcerated unjustly or because
she could not pay off a debt is not valid reason to deprive her of
maintenance. This opinion was also endorsed by Abu Yousuf,
and the followers of the Maliki School. That is because
depriving her husband from her company is beyond her
capacity; thus it should not eliminate her right of maintenance.
If she is incarcerated because of a crime that she committed, or a
debt that she procrastinated, then no maintenance would be due
to her during her incarceration period; because in that case the
right of the husband of her company is missed because of her,
and she would be considered as rashiz, which annuls her right
of maintenance.

Eighth: The abducted wife

Al-Kasaani said: “If the judge provides her with the right of
maintenance, then a man abducted her for a month, she would
not be entitled to maintenance during that period; because her
husband missed her company. Abu Yousuf said that she would
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his premises, and she is capable of doing so but refuses then no
maintenance is due to her on grounds of nushooz.

If however, her sickness prevents her from returning to her
husband’s premises she would be entitled to maintenance
because responding to her husband’s demands is not possible.
In that case she would not forego her maintenance, nor would
she be considered as naashiz when she does not comply to his
request.

Medical costs

Should such costs be included in the maintenance of a sick
wife or not?

Medical costs should be paid by her husband if he can
afford it, because the wife’s need for medicines when she is sick
is not less important than her need for food, clothing, and
accommodation when she is healthy.

This opinion conforms to the general principles of the
Islamic Shari‘ah. It is also dictated by the rudiments of spousal
faithfulness and companionship. The husband should stand by
his wife during her ordeal. It is not credible that he enjoys her
when she is healthy, and neglects her during her sickness.
Nowadays, the need for medicine is just like the need for food;
rather more important; because a patient prefers mostly what he
uses for medication to what he eats. How could a person eat
while he is pain? Manliness requires that a husband should pay
the medication costs for his sick wife, if he can afford it; even if
she is wealthy to make her feel during her sickness that she is
the center of his attention and appreciation and sooth her
feeling.

Sixth: wife’s work

If the women has a profession; i.e, if she is a doctor, a
teacher, a lawyer, a nurse or a similar job that requires her to
spend all or part of the day, or the night out with the consent of
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Third: Performing supererogatory fasting or pilgrimage
without her husband’s permission

If she performs Hajj as a result of a vow, or observe
voluntary fasting, which the law does not impose upon her as
obligatory, nor encourages her to do so; rather she herself made
the vow upon herself, or if she observes fasting as expiation
when she has ample time to do so, or to make up days that she
missed in Ramadhan without her husband’s permission then
she would forego her right of maintenance. That is because she
deprives him of cohabiting with her for reasons that are not his.
In that case, he can make her break her fast to have a sexual
intercourse with her because his right is a duty upon her and
takes precedence over supererogatory rituals. If she refuses,
then she becomes naashiz.

Fourth: Wife’s underage

Maintenance is not mandatory on the husband if his wife is
too young and not fit for marriage, nor is she sexually desired,
even if she lives with him; because the purpose of keeping her is
a means of achieving the objectives of marriage as provided by
the marriage contract. If no such' thing takes place then she
would not be entitled to maintenance.

Fifth: Wife’s sickness

Scholars are agreed that if she falls sick prior to wedding
party and cannot move into her husband’s premises, she does
not deserve maintenance because confinement in that case is not
possible, nor is she able to prepare herseif for it.

If the wife moves into her family’s premises and falls sick
there, or if she falls sick in her husband’s premises then she
moves out to her family’s to be nursed there, she would not
forego her maintenance unless her husband asks her to return
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Second: Traveling for her own benefit or to perform an
obligatory ritual without her husband’s permission and the
points of contention

When the wife travels alone, or with a non-mahram escort,
she would forego her right of maintenance because she has
deprived her husband of her company, even if she travels to
perform Hajj with a mghram prior to her moving into her
husband’s premises. But if she travels with a mahram to perform
the obligatory Haijj after moving into her husband’s premises,
she, according to Muhammad b. al-Hasan, would be entitled to
maintenance even though she deprived her husband of her
company.

. On the other hand, Abu Yousuf said: “Traveling to perform
the obligatory. Hajj by the wife does not waive maintenance
because depriving her husband from her company took place
after she initially gave up herself to her husband, and her trip
was according to a legal reason. i.. the obligatory Hajj, and she,
in that case, does not disobey her husband for traveling because
she is accompanied by a mahram, and what is due to her is to be
maintained while she is home, not when she is traveling. But if
he accompanies her for Hajj then all agreed that she would be
entitled to maintenance because he accompanies her in the trip.

The mandatory maintenance is due to her when she is at
home not traveling; because traveling in that case is for her
benefit. If the husband is the one who wants to travel, and he
asks his wife to accompany him then her maintenance becomes
due to her, and the wife should not be charged with any travel
costs. : :
If the trip is for other than obligatory Hajj, that is, if she
previously performed the obligatory Hajj, then she wauld not
be entitled to maintenance. But if she travels with other than her
husband, she would not be entitled to maintenance because she
has no valid reason for traveling, and because she deprives her
husband of her company by her absence.
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her, even if they stay away from each other for a long period of
time. The Prophet, may Allah exalt his mention, married
A’ishah, may Allah be pleased with her, but entered her two
years later. He maintained her only after he entered her.

4, The husband’s right of his wife’s company should not be
missed without a legal justification, or a reason which is not
caused by him; such as her rebelling, or not allowing him to
have sexual intercourse with her. In that case, she would not be
entitled to maintenance. But if the loss of the husband’s right
was his fault, she would be entitled to maintenance.

3. That she should not commit what violates the in-laws’
relationship; such as allowing her husband’s son to do what is
unlawful, or apostatizing after marriage.

Reasons of Waiving Maintenance

First: Wife’s nushooz (rebellion)

A rebelling wife is the one who disobeys her husband and
mistreats him, and who is an evil companion to him without a
valid reason. The jurists are agreed that wife’s rebellion annuls
her right of maintenance, because confining the wife to her
husband’s premises is a duty. If she leaves her husband’s
premises without a valid reason, then she forgoes her
maintenance. Similarly, if she disobeys him she would be
considered as rebelling and would forego her right of
maintenance.

Nushooz, according to Hanafi Madth'hab can be considered
when she deprives her husband of her company only. But if she
remains in her husband’s premises but does not allow him to
enter her, she would still deserve maintenance. Whereas,
nushooz according to other schools of Figh includes the wife's
refusal to have sexual relation with her husband without legal
justification; as a result, she would forego her right of
maintenance,
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because of the lack of its reasons; that is, being restricted to him,
which serves the purpose of marriage.

Conditions of the incumbency of maintenance

Jurists are at variance regarding the conditions of the
incumbency of marital maintenance. There are, however,
general conditions upon which all jurists are agreed of which
the following are:

1. The marriage contract should be legitimate; otherwise,
the wife would not be entitled to maintenance because if the
contract is false or illegitimate the couple should be separated
from each other; for cohabitation between them is illegal. Thus,
there would be no reason for maintenance.

2. The wife should be old enough and fit for sexual
intercourse, and for her husband’s enjoyment, as well as
fulfilling the purposes of marriage and duties. Therefore the
wife should be old enough or young, but fit for cohabitation;
because this provides the legal spousal restriction. If however
she is too young to be enjoyed by her husband then no
maintenance is due to her, because maintenance becomes due as
a result of enjoyment. If the latter does not exist then
maintenance would not be mandatory.

3. A woman should give up herself to her husband
completely; either and actually, or by expressing her readiness
to do so, whether her husband entered her actually or he did
not, or whether she or her guardian asked him to do so or not.
The Maliki School of Figh places as a provision for incumbency
of maintenance the request of the woman or her guardian. If she
remains in her family’s premises with her husband’s consent
and choice, then her maintenance becomes due on him. But if
she withholds herself, or her guardian withholds her from her
husband, or if both parties kept silent after concluding the
contract; she did not offer herself to him, nor did he demand her
to move into his premises; in that case no maintenance is due fo
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women; for they are weak under your care’. You took themasa
trust from Allah, and legalized their pudenda with the
permission of Allah. Their right upon you is to maintain them
according to your normal standards.”

In another version, at-Tirmidthee quoted Ibn Al-Ahwas:
“You owe your wives rights, and they owe you rights . As for
your rights, they should not allow those whom you do not like
to into your homes. While their rights on you are to provide
them with clothes and food.’

The Ruling on Wife’s Maintenance

Scholars and jurists are agreed that it is the husband’s duty
to maintain his wife; a right which is provided by the legitimate
marriage contract regardless whether she is rich or poor,
Muslim or non-Muslim. We have already cited proofs from the
Book, the Sunnah, scholars’ consensus and reason.

The reason for maintenance incumbency

The reason for obliging the husband to maintain his wife is
the legitimate marriage contract. The contract is a reason for the
incumbency of maintenance as it is for dowry’; with a difference
between the two provisions; that is, the contract in itself is a
reason for giving a dowry, whereas it is not so for maintenance.
Maintenance is incumbent on the husband because the wife, by
virtue of this contract becomes restricted to him alone, and
under his obedience, thus to be able to reap the outcome of his
marriage, and obtain his spousal rights. If the contract is
legitimate and has implemented restricting the wife to himin a
manner, which serves the purpose of marriage. When the
woman gives up herself to her husband actually and legally and
becomes ready to-obey him, and does not refuse to move into
his premises to cohabit with him. In that case, maintenance
becomes due to her. Otherwise, she would not be entitled to it
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Reasons of Annulling Wife’s Alimony
Dr. Hussein Ahmed Abdul-Ghani Samra :- ()

Wife’s disobedience and similar attitudes on her part are
reasons for annulling alimony.

Alimony is a an allowance paid to a woman by her
husband, or her former husband for her maintenance; or what
one pays to maintain his family and relatives, such as food ,
clothes, appliances, furniture, and services according to
prevalent customs, which is mandatory according to the Book
and the Sunnah, scholars’ Consensus, and reason’s criterion.

Allah, the Exalted, says: “Let your divorcees live in the
premises wherein you live, and maintain them according to
your means.” And, “Let him the affluent spend out of his
means.” And let the less fortunate spend of whatever Allah
provides him; for Allah burdens none beyond his means.” And:
“The man to whom the child belongs shall be responsible for
maintaining them (the mothers.)"

Allah, the Exalted, commands husbands to let their
divorcees live with them during their Iddah period (Iddah of a
divorcee is three menstrual periods) and to maintain them
according to their means. And since accommodating a divorcee
is her husband’s duty; then by right maintaining a wife who has
proper marital relation with her husband is more so.

As for proofs from the Sunnah, Jabir reported that the
Messenger of Allah, may Allah exalt his mention, delivered a
speech one day in which he said, ‘Fear Allah with regards to

* Professor & Lecturer in the Faculty of Shari'ah and Usool ad-
Deen/Dept. of Islamic Jurisprudence at the University of King Khalid
in Abha.
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apply. Because all affairs are considered by their objectives and
the consequences of actions should be taken into consideration
and warding off evil takes precedence over procuring benefits,
and evil should be removed according to the scholars who
discussed - the issues of objectives, maxims, and legal
fundamentals.

Such exploration also can be determined in the lights of its
spheres as well as in the lights of the expected facts, and
scientific and biological results.

As for the legal ruling on exploring the genome for the
purpose of prevention and medical treatment is the same as the
ruling on the diagnosis for prevention and medical treatment,
but with more restrictions with the particular- terms that are
refevant to this operation; such as observing confidentiality and
avoiding improper conduct for discovering the genome such as
the behavior of some companies, administrations, whose
purposeis to prevent those patients or would-be patients from
pension, jobs, insurance, studies etc.

Among such conditions too, that such operations should
not be done in order to foretell health. conditions of certain
people, or for taking extra precaution of a person’s future
health that may cause him psychological misery and chronic
depression for expecting a disease after certain period of time.

In brief exploring the genome must be limited to a very
narrow circle and according to necessity and that it should lead
to fulfilling its legal benefits.
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The data on the human genome maybe exploited to
increase the phenomena of material monopoly and economical
exploitation of individuals, peoples, and states or for replacing
the classical monetary revenues with the revenues of the
biological revolution which will be the fertile source and
profitable commodity and lucrative market throughout the 21+
century.? :

There is no doubt that these lucrative material phenom
falls in the circle of prohibitions because it is a monopoly,
embezzlement and devouring people’s fortunes falsely.

A ruling on exploring human genome

Exploring human genome means examining the human
hereditary characteristics. It means, generally speaking, the
diagnosis for treatment or improving relative research, or
knowing the health conditions of a person who wants to do
certain work or for the purpose of joining insurancé and salary
systems, or something else.

Therefore exploring the genome may raise many questions
and problems that revolve around the expected objectives of
this exploration, and about the nature of these objectives in
terms of excepting them or rejecting them ethically, and
religiously. Exploring -the genome for instance, for medical
protection and treatment raises the hope for improving health
and safety, and calls for admiration and pride of the scientific
and biological amazing progress, but in the mean time it raises
fears that is, for the patient and other medical fears of outright
failure for genetic treatment which is surrounded by many
hazards and difficulties. Therefore the legal ruling on exploring
the genome is based on its consequences and objectives which
must be observed in terms of good or bad, to apply or not to

% Dr. Husaam, The map of life, pg. 99 and mf book: Cloning pg. 54.
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aborting the former at any age if it definitely dangers the
mother’s life.?

b. What is relevant to human genome in diagnosing fetal
deformation and the inquiries about the accuracy of this
diagnosis, and timing it in terms of the age of the fetus and the
possibility of finding other solutions for this deformation other
than abortion and the hazards of such solutions; particularly if
they are genetic and hereditary solutions. Whatever can be said
about these solutions can also be said about the tests in genetic
treatment in terms of benefit and harm, good and evil,
permissibility and prohibition. All of which can be determined
in the light of what will the future result and facts tell about the
development of a human genome and genetic engineering.

A ruling on the use of a genome for developing genetic
researches

Knowledge, as they say knows no limits. The discovery of
the human genome may lead to other scientific discoveries
which may widen the scientific horizon and augment the
welfare and happiness of humanity. Sincere scientists are
required to further the researches on the genome in a way
which procures benefits and wards off evil and strengthen the
faith and the application of Islam throughout the daily life.

Such developing in this consideration is a legal duty on the
Ummah and on those in authority according to the rule of the
collective Furoodh and according to each person’s status, and

ability.

A ruling on the use of the genome for dubious business
purposes

% The details of this fatwa is in the decision of the Majma al-Fighi of World Muslim
League in its 12 convention in Makkah, 15 Rajab 1410H~10 February 1990
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Giving this ruling in detail along with its restrictions
depends on future development of researches and experiments
as well as the expected results and hopeful truth in this
concern.2

A ruling on the use of a human genome for aborting a
deformed fetus

It has become possible now through drawing a genetic
map of human genes to know whether it is exposed to
deformation through analyzing its healthy and defective genes
which cause deformation therefore some advocate aborting the
deformed fetus to save it and his family from this problem.

In fact this question was known from a period of time on
which a number of Fatawa that were issued collectively or
individually. The important point here its relation to the
development genetic engineering and human genomes which
now is a means of discovering fetal deformations and the
degree of its seriousness. Human genome in this issue is as a
means which leads to the objective which must be judged just
as abortion is judged; because (the rules of objectives apply to
the means).and (what is conducive to the unlawful is unlawful).

The legal ruling here is determined in the light of:

a. What the scholars mentioned in the fatwa on aborting a
deformed fetus. They differentiated between the fetus which is
120 days old which is not permissible to abort, and the fetus
which is younger than that. They differed over this issue and
their opinions could be found in the relevant reference books.
They also differentiated between the fetus which causes hazard
to his mother and the one which does not; they permitted

2 jbid pg- 36
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*Assuring that the animal’s organ is clear from viruses or

diseases.
*Resigning to this freatment only in emergency cases
provided man’s heaith safety is observed.

A ruling on implanting a substance from a pig in the
human body

Further to what is mentioned about (the use of animal’s
organ excluding the pig and the operation of transfer and
implanting) there is yet another issue, that is the status of pig in
Islam in terms of its prohibition and abhorrence. This animal is
a part of the Western environment where it is allowed to
consume and keep for purposes like entertainment;
beautification and are boastful of it» -

Based on the above we say the use of a pig for providing
blood, organs, hormones, or other things for the purpose of
implanting them in a human patient for treatment; this kind of
use is very obscure and complicated and the data about it is
very minimal and not tangibie from the practical point at least.
Therefore it is not possible to permit it entirely due to the
expected risks. Nor is it possible to prevent it because of the
expected benefits; bearing in mind to be cautious for the time
being we tend to prohibit it in conformity with the Islamic view
of the pig and the respective legal rulings of prohibiting it,
because it is filthy and impure. Providing organs, blood, and
hormones by the use of pigs has un-guaranteed consequences
nor accurate results because it may be conducive to medical,
psychological, social and environmental serious complications.

The safest at this point is to do away with the pig and
replace it with lawful animals observing the conditions that are
mentioned above.

% N. Khadmi, A legal ruling for the use of a pig in genetic engineering, pg. 42
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blood) in the body of a patient who needs them. It appears for
the first look that this operation agrees with the Islamic
principal, which decided to use animals for man’s benefit, and
the permissibility of seeking medical help. It also went as far as
allowing the unlawful in emergency cases, and probing
mysteries.

But deeper lock into this issue, particularly at this stage
where scientific researches are in their embryonic stage, and its
results are not tangible yet thus we have to be patient and wait
until facts become clear. Scholars have warned against many
existing and expected risks of this use, the most important of
which:

*The difference between mans and animals genes, which
may insight man’s immunity systern to reject the animals organ.

*The possibility of the transfer of many viruses from
animal to man knowing that such viruses are prone to
multiplication and development.

*The possibility of causing a sudden genetic disorder after
a period of time. This disorder maybe transferred to
generations and cause disasters.

*The prohibitive cost of the operation, and the difficulty of
finding an animal which is genetically engineered to be used in
the operation of implanting the needed organ. Therefore
caution must be pursued along with the following restrictions:

*The necessity of international cooperation of scientists in
all specializations that are relevant to genetic engineering
(physicians, physiologists, pharmacologists, pathologists and
veterinarians)'®

*Continuous observation of the effect of the animal’s
organs after implantation and vice versa.2

19 Genetic treatment pg. 117
»ibid. pg. 117-118
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¢ The operation should be free from any suspicion;
such as any relationship between the reader and the
patient, basing the case on imagination speculation.

¢ Assuring confidentiality to the utmost..

¢ Request for analysis should be made by the father
alone because such request stands for ‘Li'an,”’
which only the husband can request.

e Only a judge or the head of a respective authority
can order genetic analysis

¢ Analysis for identical twins is made only to confirm
ascription.’® As for crimes and felonies, genetic
analysis does not serve the purpose, because it is
possible to that the innocent twin be wronged.

A ruling on the use of genome in the implanting an
animal substance in a human body

A patient may use an animal’s organ or fluid for treatment.
Hereditary researches proved it possibility, because it fulfills
people’s needs for these animal substances.

The term, ‘animal’ which may be used applies to all
animals such as monkey’s pigs, mice and others. So it is
necessary to distinguish between pigs and other animals owing
to Shari’ah prohibition of pigs.

The ruling on implanting substance (not from the pig) in
human body

It possible now, biologically and scientifically to remove
and implant an animal’s organ (Heart, liver, valve tissues, cells,

17 Li'an is an uncommon form of divorce which is based on husband'’s accusing his
wife of infidelity. He supports the accusation by taking an oath four times, and by
calling imprecations on himself in case of falsehood on his part, The wife does the

same to prove her innocence. Thus their marriage is terminated.

1t Ahmad Khalil, Genetic Treatment, p.93.
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as it can,® He reiterated that caring for confirming family
lineage and eliminating its obscurity is an objectives of
Shari'ah.!¢
Consequently, using the genome or heredity
characteristics as a means of confirmation supplement the other
standard means. However, the former has some deficiencies,
reservations, precautions, and question marks that weaken its
legality and effectiveness.
Among these deficiencies the following:!?
» Contamination of genetic samples and- confusion
with other samples.
» The possibility of changing samples deliberately or
inadvertently.
e Doubting the accuracy of the results.
o Resemblance of genomes in identical twins.

In order that the use of hereditary characteristics remain
valid in identification process, scientists and jurists laid
the following of restrictions and conditions.’®

e Resorting to the use of hereditary characteristics
should take place only in critical and urgent cases.

¢ Reading the such characteristics should be done by
specialists and well established experts in the field
of genome and genetic engineering,

e Analysis should be done in specialized and official,
or public state-owned laboratories. '

o Full assurance that the samples are protected from
any pollution or mixing with other samples.

1 As-Salami, p.15
uIbid p.17

1 Tbid. p.15

¢ Ibid., p.12-15
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characters are not inherent; rather, they are the results of
human error, or contamination factors. They further stated that
among the reasons for confirming lineage ties is the dispute
over an individual of an unknown lineage when the disputants
either have no proof to support their claims, or have evidences
of equal power, or they dispute over a child who is born as a
result of a sexual intercourse between a mother and two male
claimants.

Other reasons for confusion are children born in hospitals,
care centers, test tube babies, lost children and mixing with
other children due to accidents, wars, disasters etc..

The Council also issued a fatwa permitting genetic tests for
criminal investigation as evidential means in crimes which is
not subject to a legal castigation or capital punishment.’® It
would be sufficient in this case to anatomize various body’s
secretions, finger
fingernails, hair, saliva, blood, seminal fluid and other things.!!

The use of the genome for obtaining confirmation evidence
is permissible, or even imperative, according to Islamic
Shari’ah, if its conditions and terms are observed.

The Jurisprudential Synod has permitted, as we mentioned
above, the use of the hereditary characteristics to prove the
family lineage between parents and offspring,'? and in
confirming criminal charges. '

Sheikh Muhammad Al-Mukhtar Al-Salami, on the other
hand, stated that jurists justify leniency in confirming family
lineage by because among the principles of the Islamic Shari’ah
is to prefer confirming a family lineage to negating it as possible

10 The Fifteenth Jurisprudential Synod in Makkah,
I Abdul-Hadi Misbah, Genetic treatment, p.91
12 Al-Jundi, Legal Medicine, 231
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The magnificent scientific discovery of the human genome
should under no circumstances be used to destroy man and
infringe his rights, or disrupt order and stability. It should not
be allowed even to reach the stage of just contemplating
selecting super heredity designs and elite species, or cloning
according to desires and whimsical request.

Thus, collecting genetic data, which leads to human
cloning is conducive to what is prohibited, for collecting data in
itself is not prohibited; whereas collecting it for a prohibited
purpose; viz., human cloning, is prohibited, as dictated by the
legal maxim: ‘“Whatever is conducive to a prohibited thing is
prohibited.

As for Cloning itself is absolutely prohibited. The Istamic
Jurisprudence Council in Jeddah issued its well known decision
of prohibiting human cloning.”

The ruling on using human genome for identity
confirmation '

Among the aims and uses of the genome is to confirm
man’s lineage, criminal charges, and identity of lost and
incinerated persons. Scientists say that reading the genome
code of a parent and offspring makes it possible to confirm
lineage ties between them,® and that hereditary characteristics
are the best for distinguishing between individuals.®

On the other hand, the Islamic Jurisprudence Council has
issued a verdict in Makkah Al-Mukaramah that heredity
characteristics are an unequivocal in determining family lineage
between parent and offspring, and that errors in hereditary

¢ N. Khadimi, Cloning, p. 66

7 The tenth Conference which is held on 23-28 of June, 1997.

* As-Sulami, Confirming Family Lineage by Heredity Characteristics, p.12
9 Hereditary Characteristics
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Therefore, it is impermissible to use the genome for the
purpose of altering man’s hereditary characteristics, or mixing
human with animal or plants {the green man) or practice what
is known as hereditary surgery, which is experimenting with
seminal cells, or some thing else, which injure man’s respect,
degrade his character, deforms his genetic hereditary structure,
and endangers the family, social and universal systems that are
approved spiritually, intellectually, normally, and realistically.
If this happens, Allah forbids, it will play havoc with human
life, and cause unlimited human and ethical disasters, probably
the most serious of which are:

» Justifying racism, nationalism, hereditary
supremacy, biological inevitability and genetic
selectivity.

o The ignoring characterization of variance, difference
and subjugation.

o Providing a market for organs, superior genetic

nurseries for producing made-to-order
specifications???

* Degrading man's dignity, rights, and religious and
ethical values.

The ruling on the use of human cloning

There is a probability of using human genome in cloning
according to certain genetic specifications that are recognized
by human genome and discovered by the heredity map and
hereditary genetic stock.

This practice is definitely dangerous and should be
prohibited, forbidden, and banned. It opposes the intellects,
religions and ethics; and violates the ways and the unalterable
natural and human principles and laws.
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may benefit man. The difficulty of issuing such legal ruling
blamed on two reasons:

1- Unavailability of all the data on genetic treatment and
genetic engineering.

2- Confusing interests and evils in the fields where genetic
treatment has taken wide paces.

The general legal ruling on genetic treatment

It is permissible in principle to use genetics for the purpose
of preventive medicine and cure in the light of the legal maxim
of interest and evils; and on the bases of medical treatment and
cure in conformity with wutilizing the universal and sciences
laws for man’s benefit.

Dr. Abdul-Sattar was quoted as saying: “If the intention of
replacing genetic characteristics is treating and protecting man
from hereditary diseases, then, doing 50 is as legal activity, if
not as a duty,.then as a permissible practice; because it falls
under the texts that command seeking medication for warding
off harm, and procuring benefit.’

As for the detailed legal rulings on the circumstances and
the phenomena of genetic treatment, they may be defined in the
light of results and facts, and according to the legal effective

rules and objectives.

The ruling on altering human hereditary genes

The ultimate goal of the human genome is to delineate
man’s hereditary identity, or the hereditary characteristics. This
delineation may be employed to alter this identity and
characteristics for the purpose of corrective medicine, or
blending human genes with those of animate or inanimate
creatures, that future would reveal.

1 Ibid, p.205
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Consequently, the Islamic contribution to discover the
genome reaches the level of individual obligation with which
leaders, politicians and scholars, who in essence, are the people
of knowledge. Because what is indispensable for discharging a
duty, accomplishing it becomes a duty in itself.

As for the Ummah, it is a collective duty the fulfillment of
which by some people of knowledge excuses the rest from
fulfilling it. If, however, it is fulfilled by none, then the whole
Ummah is responsible for fulfilling it, each according to his
capacity.

2- Jurisprudence rulings on the use of human genome

The ruling on the use of human genome for prevention
and medical treatment

Among the uses of human genome are preventive
medicine and medical treatment through what is known as
genetic test or genetic treatment. _

Genetic treatment means a treatment through
manipulating the genes or chromosomes, in terms of alteration,
replacement, cleansing and disposal. It basically depends on
cleansing and isolating the genes and reconstructing them.*

While the legal ruling on genetic treatment may be defined
in the light of the results of the experiments and hereditary -
researches, as well as the facts reached by scholars, which form
an ideal framework for issuing a detailed ruling on such
treatment.

Therefore, it is necessary for the time being to issue a
universal legal ruling that would be able to accommodate all
results of future experiments and researches avoiding hastiness,
which may defeat the objectives of the Islamic laws, or what

* Nahid Bagsami, Genetic Speculation, p.291
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Dr. Zagloul al-Najjar stressed the need to form an Arab-
Muslim cadre capable of dealing with this question, even if it
has to start from the point where the others stopped for the
sake of our own benefit, and to reach conclusions that could be
missed by those who are working on the project in the West.?

Emphasis on the Muslims’ contribution towards the
discovery of the genome falls within the following two
perspectives:

1- The perspective of legal obligation with which people of
knowledge are charged, so that they should take the initiative,
or guiding scientific and biological discoveries in response to
the texts of the Quran and the Sunnah, and Shari’ah
regulations, which call for contemplation and learning, and
which approve the divine law of subjugating the universe for
man’s benefit, and tie the ruler’s authority over his subjects to
their interest .

2- The perspective of the ‘clash of civilization,” and the race
for superiority and leadership for stability and security. It is a
known fact that there is a non-Islamic and universal
domination, which' is inhuman in most cases, of modern
technological inventions, development, their application and
revenues. This domination aims too, at deliberate negligence of
the Third World and Developing countries as well as the
Muslim Ummah by keeping such discoveries, technologies and
benefits out of their reach in most cases.

This civilization perspective makes it imperative for the
Muslim nation to take the initiative or -at least- to participate in
guiding the genetic researches’ trend to base them on religious,
ethical, and humanistic foundations, and cleanse them from
defects, corruption and suspected applications.

! Da'wah Magazine #1777, p,11
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in both worlds, then, there is no harm in it, nor does the Islamic
Shari’ah object its use. Rather, it is imperative to benefit from it
if it is in the interest of mankind.

This ruling is substantiated by a host of legal proofs which
invitess man to contemplate the universe and discover its
mysteries, and utilize things that are beneficial in both worlds.

If the discovery of the genome aims at manipulation,
destruction, embezzlement, or competing with the creation of
Allah, thus to allege the prevalence of science over religion,
ethics and norms; then, there is no doubt in prohibiting it, and
controlling its effects. Efforts should also be exerted to set
guidelines for it, and free it from corruption and defects.

This judicial ruling is substantiated by numerous textual
proofs that prohibit causing harm, corruption, or domination.
Such proofs also war against the consequences of polytheism,
arrogance, and infringing on the rights of Allah and His
creatures.

B- The ruling on contributing efforts for the construction
of the human genome

What is meant by contribution in this context is the
contribution of the Muslim nation in the efforts exerted to
discover the genome, and gather full data of its secrets and the
knowledge of its repercussions and results, as well as
conirolling its effects and applications.

The Muslim nation represented in governments and
various authorities is invited to participate with the other
international organizations in their efforts to discover the
genome, whether by its direct research and financial
contributions, or by drafting policies, ethical and legal
restrictions in the genome project.
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HumanGenome and its Legal Ruling
Dr. Nouruddin Mukhtar Al-Khadimi :- (*)

Introduction:

The human genome or the human genetic project is one of
the recent, sighificant and serious developments of the genetic
engineering in biology. It is a two-sided scientific discovery:
composing benefit and harm. Hence, it has raised countless
discussions and endless worries. The most important of which
affects human dignity, religion and ethics.

Manipulating human genome is considered, from the
Islamic Shari'ah perspective, as the most astonishing
contemporary harm, which needs scholars to discuss and issue
rulings on it and judicial solutions. That's what we will discuss
below.

A brief Definition for the human genome:

The human genome is a haploid set of chromosomes that
consist of the units of heredity transmitted in chromosomes
through interaction with other genes that exist in human cells.!
Dr. Al-Shaqfa defines it as man’s true identity, or the
characteristics of every person just as fingerprints are.

1- Judicial rulings on the discovery of the genome and
coniributing to its researches

A: The ruling on the genome’s discovery :

Judging the genome’s discovery may be judged in the light
of the nature of this discovery, its aims and objectives. If it is
meant for the well-being, progress, and happiness of mankind

' Daniel Kigles & Leroy Hood, Human Genetic Codé. p.7
? Human Genetic Map, a TV series aired by Sharga TV on Rajab, 1421/QOctober, 16,
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superior to the others , and another claimed that the con-
dition of the Ummah would not be set straight , nor its
state of affairs would be rendered aright unless the Figh
of this Madth’hab or that Madth’hab was applied .

We have also known about the disputes between the
followers of one Madth’hab and another , and there were
those who considered giving in marriage a women from
a certain Madth’hab to a man of a different Madth’hab
as an unprecedented problem , or whether it was per-
missible for a person to pray behind another who sub-
scribed to a different Madth’hab than his .

Within this chaos of fanaticism the Ummah was busy
in argumentation , litigation , and bickering to the point
that its creativity seized , and its power faltered , and its
resources plundered .

Those who divide the Ummah by their fanatical
thoughts are considered as the most dangerous of its en-
emies because they try to destroy its unalterable beliefs,
whether they are aware of it or not . The Ummah would
never be able to protect its unalterable beliefs unless it
knows how to deal with such people who penetrate its
lines to destroy it with their perverted thoughts and
actions .

It is only Allah Whose help is to be sought
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A Letter from a Reader

There is nothing more dangerous than the division of
» the Ummah which makes it succumb to every invader.
While believing everything said or accepting every ide-
ology without scrutinizing it is yet another danger . If
those who divided the Ummah in the past managed to
accomplish many of their objectives, not withstanding
their weak ability in that time ; but the dividers of the
Ummah in our time are more powerful , and possess
more effective weapons because of the availability of the
means and ways . '

We have known through history the thought of the
Khawarij (the secessionists) about whom the Messenger
of Allah, may Allah exalt his mention , said: (They
penetrate through the Deen as an arrow penetrates
through a target) . We have known how they plagued
the Ummah with their thoughts and perversion , and how
they assassinated the two Well-Guided Caliphs , Uthman
b. Affan and Al b. Abi Talib , may Allah be pleased
with them both . We have also known through history
the evil of fanaticism in terms of tribal lineage when a
man used to insult his brother by belittling his tribe and
the other belittled his clan . As a result , people had hard
feelings against each other , the evil results of which
affected the unity of the Ummah .

We have known the evil consequences of Madth’hab-
fanaticism , when a person claimed that his Madth’hab is
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In the Name of Allah , Most Gracious , Most Merciful

Contemporary Jurisprudence Research Journal staff would like to notify
researchers that principles of publication in the journal necessitate the
Sfollowing :

1- Research submitted for publication , should be based on Islamic (Figh)
Jurisprudence .

2- Research should concentrate on issues , questions and contemporary
problems and the way of finding both scientific and practical solutions for
them according to Islamic (Figh) jurisprudence , and its concepis which
are confirmed by the people of Sunnah .

3- Research should be objective and comprehensive . It should follow a
scientific method in terms of depending on original references,
documentation and explanation of (Ahadeeth) showing their degree of
authenticity .

4- Any research submitted for publication , should not have been published
in either a book , a journal or any other means gf publication.

5- References should be mentioned in a margin at the lower parts of the page
a long with a short biography for the figures mentioned in the research .
6- Scientific references and their authors’ names should be alphabeucaliy

indicated at the end of any research . Place and date of printing along
with the publishing house should also be mentioned ,

7- A statement indicating that ‘the research has not been published before,
should be attached to the research .

8- Research should be concluded by a brief summary manifesting results and
opinions included therein .

9- A satisfied abstract should be attached lo the research to be translated info
English .

10- Pages of research should not be less than twenty pages of the journal ,

11- Researcher’s name should be fully written along with his scientific post,
ifany.

12- Researches are arbitrated by (Fugaha) jurists and specialized scholars
(‘Ulama) according to a form which indicates principles and procedures
of arbitration . Among these principles is that arbitrators should not know
the authors’ names and vice versa whether the arbitrators agree that their
researches to be published or they show some observations or even
recommend not o be published .

13- The journal shall pay a compensation for the research after being
published

14- Researches which are not published , will not be returned .

* All essays herein published express the viewpoints of their authors.
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