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» Cayes according to Jurisprudence (Figh) Point of View ¥

Consequently any sexual contact between a man and o woman
contrasy to these reasons is an illegal and provides no ascription
to the born baby because ascription is the result of legal marriage
only . Therefore the born baby for a raped woman is considered
as illegal but enjoys all rights of the legal baby except his ascrip-
tion (1.

The summary for this guestion that she who is compelled
to commit adunltery Is not sinful and ne punishment is In-
ficted upon her . As for the born baby he is an illegal hahy
(bastard) ,

(1) Revise : Badase AlSansye , edition 3, p 211-.215 . Al-Dasouki tideline , edition 2.
p 136-118 . Moghni Al-bloh:aj , edition 3 , p 374.383 . Kashal Al-Kina , edilion 5,

D 405-407 , Al-Moghni , cdition 13 , p 527-528 . Al-Mohalla by Toa Hazmn , edition 9,
P17

-117.



* Val.XII1, No. 87, 2003, Comdermparary Jurisprudeare Research Fowenal *

nceessacy condition contrary to what the followers of Al-
Hanafiya see that this is possible from a mental point of view
rather than actual ‘U, Another condition for this marriage is that
pregnancy should be from the husband as usual . If the husband is
young , the marriage would be illegal owing to the lack of this
condition .

The second reason : Confirmation of axcription in corrupt mar-
riage @, Also it is conditional the same as the proper marringe, in
the realization of the duration , the passibility of the existence of
the husband with the wife and the imagination of pregnancy from
the hushand .

The third reason : Confirmation of ascription in the case of sex-~
ual intercourse with a suspicion . It is conditional on the re-
alization of pregnancy periad or most of it .

{1} Look into Bedac Al-Sansye . edition 3, p 212 . Folk Al-Kadeer , adivion 3 . p 300 . andd
afice (st Al-Binayah an explanation of Ai-Hidayia . e%lion § , p 831-642 . Bidayat Al-
Mojtabed by Ibn Roshd , edition 2, p 352 . And Moghni Al-Muhizj , edition 3 , p 390,
and AFMoghsi by Ihn Qudams , edition 7, p 477,

(2] Corrupi Mamiage is that which lacked one of ili proper condilions . this includes fur-
bidden masriages a5 Shagar , Enjoyment macciage and Al-Mohaliel nmuiiage . Revise
Ibn Abdeen sideline , edidos 3, p 131-134 . Bidaym Al-Mogahed by 1bn Roshd | edi-
tion 2, p 52-58 . Al-Mohazab by Al-Shieazi , edition 2 , p 46-47, and Al-Moghni by
Ibe: Qudama . edition &, p 455 and afier that .

(3} Al-waie is senual insercoursc ancd ot aduflery |, based on proer e comupl mariage.
such s (he woman who is going 10 her husband®s home wilhout sceing himi previvasly,
and it was said that she is his wife md have sexual intercourie with her . Also when ihe
man has sexual infercourse with s waman whom lie linds i his bed and thinks that she
w his wife , and a5 having sex with the divorced threo times during “Al-tdda” itdnking
that it s permissible & have sex with her .

Luok into Al-Maghni by Ibn Qudama , edlian 7. p431-433
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there is no ditference between compelling through overcoming
her and obligation under threm , murder or so on . Defined hy
Ahmed &,

The Raped woman haby and his ruling :
Confirmation of ascription is possihle through three reasons :

First : Sexval intercourse according to proper mamiage the
prophet (pbuh) said: “The boy is for the bed” . This marriage
is considered legal if the baby is bomn after (6) momhs of mar-
riage . Allah the Al-Mighty says :

“The carrying of the (child)

To his weaning is

(A period of) thirty months" ™).

This marriage required (6) months pregnancy and (24} for
weaning . This marrizage is also conditional on the real existence
of the husband with his wife directly after the marriage bond has
been written . If the bond was concluded while they are far from
each other , the husbamd in a country and the wife is in another,
then the marriage bond will be null and void because it lacks the

{1) Al-Moghni by Ibn Qudama , #ditivn 12, p 347-348 , Look into Al-Insaf in Ihe knowl-
edge of what 15 probable in the dispute by Al-Mardawi . edition 10 p L83 . Look mia
“Kashaf Al-Kina from Main Al-Tksa™ by Al-Bibouti . edition 6 . p 97-99 . Kitab Al-
forou by Tba Miflch with “The cortection of the branches™ by Al-Mardawi . ¢dition 6,
p75.

(2) Namated by Inssm Al-Bukhaei in his “Ssheeh™ | in Al-faraed book , chapl. the boy is for
the bed whether she is free or a bondwoman . No. (6749) and (5750) . Fath Al-Bori by
Al-Hafez Bin Hajwr , sdition 12 , p 32-33 . Naeraed in Al-Hodowd book and inier-
diction foe the adulierer . No. 6817 and 6318 .

{3} Surat Al-Ahkaf , verse 15.
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cause it was forced to do so 1o avoid harm , therefore she is not
sinful (0,

In Imam Malik docirine no punishment for the raped . If she
was pregnant and said she was raped by force , she has to pravide
an Indication on this , such crying or asking for help and so on 10
prove her innocence {2,

In Imam Al-Shafei doctring , no punishment should be in-
flicted on the woman who is compelled to commit adultery ; but
on he who forced her 10 do so .

For an example il @ woman was in dire need for feod , which
is available for someone who refused to give her some of it , un-
less she agress to have sexual intercourse with him to avert de-
struction of herself , then she must not be punished , even if she
is not allowed to do so . It is like coercion which does nei permit
this and she is exempted from penalty owing to suspicion %),

In Imam Ahmed doctrine , no penalty far the compelled , and

(1) Badac Al.Sanaye in Tarteeh Al-Sharac by Al-Kawwi . edition 7. p 181, and the sickes
lime of “Al-Muhtar reply” on “Al-Dor Al-Mukbtar™ by 1bn Abdeca . cditian 6., p 137,
apd caplanation of Feth Al-Qadeer by lbn Al-Hmsnam on Al-Hidaya by Al
Imsnighenmi , edition $ , p 473 . Explanation of Kanz Al-Dakack by Al-Zailsce , et
tion 5, p 189, Al-Binaya Sharh Al-Hidaya by Al-Ayni , edition 5. p 317, and liking
of Sunan by Al-Tahanawi , edition 18,p371-302 .

(2) Al-Maona according 10 Al-Meding Scholar doctrine by Al-Baghdadi , edition 3, p
1389-1390 , Look inte “Al-Mudawana AbKebr” by Imam Malek . Kamaied by Imam
Sahnoun with introdixidons of Ton Roshd , editon 4 , p 509 . Look inte Al-Zagkani ex-
planation far the Mwwatz of Imam Malek , edition 4 . p 15.

(3) Nihayat Al-Mohisj ta the explanstion of Al-Meita) by Al-Ramli, eition 7, p 425, and
ALHawi Al-Kabeer by Al-Mawardi , edition 17, p 83 . Luok into the meaning of Al
Mohlyj © knowing the meanings of the words of Al-Manhaj by AlShwbini Al
Khatezb, edition 4, p 145 .
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night 1 prayed and skept . [ woke up te find that a man raped me
by force and wem away . Omar (may Alfah please him) said: 1
peaple living hetween the two mountains killed her , Allah would
have punished them and set her free !'".

And what was narrated thal a woman became very thirsty and
she passed by a shepherd . She asked him to give her water 1o
drink , but he refused till she enables him to have sexual inter-
course with her . She did so , and Omar (may Allah please him)
consulted people en stening her . Ali {may Allah please him)
said: She was forced to accept , | think that you should set her
‘free and he did 2.

As for the reascnable . compulsion means , the coercion
which deprives someone from his wilf and ability 1o acl. This re-
quired the exemption of the obliged from penalty , such os the
‘state of madness and young age . If this pemalty was not lified,
‘the matter will be as if fetting the unable to hear responsihility for
what he cannot afford te da .

This contradicts with reasen and the nature of matters .

And according te the origins of the Holy Quran and “Sunna”,
most jurists (scholars) were umanimous in saying that she who is
compelled to commit adultery should not be punished. According
to Imam Abe Hanifa doctrine , she shonld not be punished be-

(1) Al-Sunan Al-Kobr by Al-Bayhaki . Al-Hodoud book . chapt. He who raped a woman
by force .

[2) The former source , edition 8 , p 236 , lock into AlTstizkar by thn Abdul-Bar . edition
24, p 111-112, AlHRodoud book , chapt. what about the raped . numersion by Dr. Ak
dul-Muti Kalaji Religious cullure library , Cairo .
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As regards the second vesse it indicated that coercion is an ex-
cuse for she who was cbliged to commit adultery . This exempted
her from sin and punishment .

As for “Al-Sunna” the prophet (phuh) was quoted as saying -

“Allah transcended errer and oblivion for my nation and
all that they were forced to do” . In another narration : “Allah
exempled my nation from error and oblivion and what they
were ohliged to do” (1), It was narrated also that 8 woman during
the prophet’s lifetime went out 1o pray . A man came and raped
her by force . When the prophet (pbuh) knew ahout this he tokd
her : “Go , Allah has forgiven you" @,

It was reported also that a woman was in Makkah and people
gathered around her and were about to kill her and cried | she
committed adultery , she committed adultery . She was braught
ta Omar Bin Al-Khattab (may Allah please him) while she was
pregunant . But he relatives came with her and commended her be-
haviour .

Omar said : tell me what happened with you 7 . She said: one

{1) Namated by Lbn Maja in “Divorce book™ chaph. the divorce of the cblighed and the
oblivions , No. 2043, 3044, 2043, the fivst is weak scearding Io its ascribiion . and the
2nd is proper if ic safe from interruption what is appageat is thal i is irerrupted . Sunan
Tbn Majs, edition 3 , p 639, numeration by Mohd, Fouad Abdul Baki . Printing press
of Arab Books Revival House .

(2) Look inic Aws Al-Maboud , saplanation of Abc Danud by Al-Azeem Abadi, edition 2,
p 2829 . Al-Hadith was Invoduced by Al-Timizi in Al-Hodoud Book . thapl, what
about the woman if she was raped by force . No. 454 . Look inio Al-Jame Al-Raheeh by
Al-Tinmizi , edition 4 , p 45, 46 . Verification by Yousel AlHuut . Scienlific Books
Houee . Bzirut .
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resulting from the act he endured . The arigin in this is the Holy
Quran Allah the Al-Mighty says :
“Anyone wha , after accepting
Faith in Allah , utters unbelief
Except under compulsion
His heart remaining firm
In Faith™ ),
Gracious God also says ©
“But if anyone compels them ,
Yei, after such compulsion ,
Is Allah oft-forgiving
Most Merciful to them” @,

The first verse was revealed for Ammar Ben Yasser when he
was forced by non-believers and said to them by his tongue what
they wished him to say .

When he complained to the prophet (pbuh} about what hap-
pened to him , He asked him: “how do you find your heart 7.
He said: comfortable with faith , The prophet (pbuh) said to him:
“If they asked you to do it apain , do it” ™. This verse indicated
the forgiving for non-belief in the case of coercion , and upon this
verse forgiveness was hased for what is less than polytheism
which is adultery .

(1) Swat Al-Nahl, vers= 105 .
(2} Surat Al-Nur, vesse 33,
(3) Interpeetation of the Haly Quaan by lbp Kathir , edition 2, p S68. Dar &i-Hagtih, Cairo.
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240- The ruling for a raped woman and the rul-
ing for her child .

A question from sister Nadia . B. T. from Algeria in which
she inguires ahoul the ruling for a raped woman , is she con-
sidered chaste in this case , and is her born baby as a result of
this rapc a bastard ?

Coercion in language means compuision . HE forced him 10
do something means obliged him to do it ¢'".

In Sharia it is a call to do something under threat with the ex-
istence of its conditions .

There are two kinds of coercion :

The first ® is related o the person who obligates . That is to say
that he is capable to achieve what he threatened to carry out, be-
canse necessity cannot be achicved except when force is applied.

The second - is related to the obliged , that is to say it almost
happens if he resists what he was asked to do , becausc the prob-
ability of an opinion is a proof especially when it is not possible
to reach certainty @. Consequently coercion happens when the
obliged is under intense fear , and is afraid to destroy himself or
an organ of his body . IT fear is slight , such as threat without the
ability to carry out , then it is not coercion . Coercion meaning
according to Sharia is (o cxempt the obliged from the ruling

{1} AlsMisban Al-Munir by Al-Fayyoumi , edition 2, p 531-532.
{2} Badac Al-Sanaye in Tanieeb Al-Sharaic by Al-Kasani , edilion 7. p 175-176.
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too many pregnuncies weaken the woman or make her sick . or if
it is for a certain period to enable the parents bring up their chil.
dren or 30 on , then this is permissiblc .

The Summary of the question is that it Is permissible to
stop menstruation in Ramadan on condition that it is made
by taking a permissible medicine with no sooner or later
harm for the woman'’s health .

Tt is strictly forbidden to stop pregnamy completely , be-
cause it is against Allah’s Skaria and his wisdom with regard
to the creation . It can be stopped temporary for a limited
period owing to an obligatory excuse such as fatipue , disease,
or to bring up the child .
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humanbeings is unanimously illegal , for any thing which makes
women childless is impermissible (.

In Imam Malik doctrine a humanbeing should not take drugs
which may lessen his posterity . Or reduce it . Al-Barzali said
“what cuts water or elses the womb is prohibited according ta fon
Al-Arahi @), Al-Jazouli seid A humanhbeing is forhidden to take
drugs to reduce his posterity” ¥,

In Imam Al-Shafiee doctrine it is forbidden w ewt the rope
from its source . This was stressed by he who wiote the sidelines
of “Tubfat Al-Mohtaj" and other Shafeiva jurists who said: Any-
thing which cuts the rope from its origin is forbidden as said by
many others and it is apparent ...) €.

In Imam Ahmed doctrine there is such thing where “Saheb
Al-Iqna says to “Taleb Al-Intifa™ TL is not permissible to use
what puts an end 10 pregnancy . Imam Al-Mardawi said: He said |
in Al-Faek: It is impermissihle to stop pregnancy .

Consequently a woman or her husband are not permitted to .
take what stops pregnancy completely because this is apainst
Allah's Sharia and His wisdom with regard to the creation . If the
use of contraceptives is temporary for a limited period because

(1) ladian Fatawa on Abe Hanifa doctrine by a graup of India’s Scholars , cdition 5. p 357,
prinied in Dar Sadez , Beinut .

(2) Mawsaheb Al-Jalee] , a concise explaeMion of Mukhtasar Khalil” by Al-Hevab , Al-
Saada printing peess in Egypt in 1328 H_ cdition 3 . p 477 . Look Al Rahnouni sideline,
edition 3, p 477

(3) Mawsheb AlJaled . edition 3, p 477 .

{4} Sidelines of Tuhfat Al-Mohiaj by AbkSharwam and Al-Abadi , ediivn 8 , p 241, look
1o Ibjairmi Ali Al-Khateeb , edition 4, p 40,
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shall | marry her ? He said: “No” . He came to the prophei for the
2nd time and the prophet {phuh) advised him not to marry her.
He returned for the 3rd time and the prophet said: “Marry the
passionate who delivers children for I am interested in boasi-
ing other oations with you" (.

As for Lhe reasonable , when Allah the Al-Mighty created the
humanbeing He wanted him to worship Him , reconstruct the
earth and revive it for a cenain and specified time . This can only
be achieved through augmentation. Allah made mamiage between
a male and a female a natura) cause for this augmentation . This
required (hot this marriage yield a generation which makes the
humanheing existent on earth for a definite period ,

T said : As for most jurists it is not permissible 1o slop preg-
nancy completely ., because this contradicts Allah’s Sharia and
His wisdom ; In Abe Hanifa doctrin il is not permissibie 1o take
contraceptives (dmgs which stop pregnancy) . The auther of
“Mujama Al-Anhor” in the explanation of “Multaga Al-Abher”
says : “The use of contraceptive is impermissible™ ©.

This meaning was evident in Indian Fatawa that castration of

(1) Namated by Abo Daond in “Marviage Book™ chapt. not o marry barren (childless)
woman , Awn ARMaboud Explanation of Sunen Abe Daoud by Ab-Azeem Abadh , pdi-
Uon 6 , p 32-33 . Al-Ayni narraed it in Omdel Al-Kare , Shath Sahech Al-Bukhar,
edition 20, p 221 chapl. request of the boy , nsrated by Fon Haban in hus Sahceh and

Al-Dayhaki in S h ion of Hafs the son of the beother of Anas (may Allal
please him) .

(2} Mujama Alanhor is the explanation of “Mulaga Al-Abhor™ by Abdulizh Bin Mohd.
Bin Sulkcimas Known as Nadamad Afandi , edition |, p 463 , pinted in Al-Amersh

Pprinting peess in 1388 H.
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Auything with Him :

Be good to your parents ;
Kill not your children

On a pleaof want ; - We
Provide sustenance for you
And far them ;" 1),

Allah meanwhile says ;
“Kili not your children

For fear of want : We shall
Provide , Susterance for them
As well as for you .

Verily the kiliing af them

Is a great sin” 3,

Gracious God also says :
“Nor take life - which Alla
Has made sacred - except
For just cause” .

As regards “Sunna” | in the Hadith (saying} of M'akel Bin
Yasar 4 man came to the prophet (pbuh) and said : 1 came across
a woman who is only beautiful and she does not deliver children,
[1) Surat Al-Anen versc 15] .

(2) Surat Al-lTara versc 31 .
(3) Surat Al-Isra verse 33 .

-106-



» Cnses according to Jurisprudence (Figh) Point of View +

Allah the Al-Mighty says

“So now assaciate with themn ,

And seek what Allnh

Hath ordained for you" D,

And His saying :

“And Allah has made for you

Mates of your own nature ,

And made for you , out of them

Sens and daughters and

Grandchildren,” ®,

Gracious God also said ;

“Wealth and sons are allurements

Of the life of this world” %),

This matter made marriage necessary , and this leads to chil-
dren . To stop pregnancy is a denial of Allah's order and a dis-
ohedience . This was asserted by Allah's glorification of the

baby’s right and the prohibition of his killing for fear of spending
on him or for any other reason . Allah the Al-Mighty says :

“Say : come , I will rehearse

What Allah hath (really)
Prohibited you from : join not

{1) Surat Al-Bekara, verse 187
(2) Surar Al-Nahl veree 72,
{3) Surat Al-Kah{ verse 46 .
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If it causes harm sooner or later |, then it is impenmissible be-
cause Allah prohibited hacming oneself in any way .

Allah the Al-Mighty said

“Nor kill (ar desiroy)

Yourselves : for verily

Allah hath been to you

Maost mercifal "\,

If stopping menstruation was meant (o stop pregnancy for a
certuin period , this is permissible if the husband permits it , but if
the aim of taking contracgptives is to stop pregnancy all togcther
this is forbidden as we shall see later
TakinglM.edicine with the aim fo stop pregnancy completely :

The woman may alone or with her husband’s permission re-
sort to put an end to her pregnancy for many reasons such as :

- Fear from the repercussions of the pregnuncy without an ac-
tual reason . ’

- Fear of bringing up children , spending on them and other
reasons related to psychological or social problems .

Whatever these reasons are , stopping pregnancy completely
is impermissible , unless there is a legal reason as disease . The
origin of this is the Holy Quran , “Sunna™ and what is rcasonable.

As regards the Holy Quran Alsh the Al-Mighty instructed
men to have sexual intercourse wilh women for the sake of children.

(1) Surét Al-Nisa verse 29,
-104-



= Uasey aecording to Juckspradence (Flgh) Polnd of View *

In Imam Malik doctrine it is disgusting to take medicine (o de-
lay menstruation for the performance of “umra™ for fear of harm-
ing the woman's body !,

In Imam Al-Shafiee doctrine il is penmissible for those wha
have excuses to use what delays menstruation for a certain period
of time and ot to put an end to it completely . [f this was dune
without an excuse it is disgusting .

Al-Dijairmi says
“What delays pregnancy and does not stop it completely is

permissible as it is apparent . und if it was owing lo an excuse as
bringing up a buby it is not disgusting or else it is disgusting ¥,

In Imam Ahmed doctrine it is permissible to tuke o medicine
10 stop menstruation without side effects . It wus said it is only
permissible if it was allowed by the husband . What is proper in
the doctrine its absolute permissibility if there is no harm .

I said : what is apparent in stopping menstruation in Ramadan
is (he permissibility on condition that it is done by a safe med-
icine and not harmful to the woman's health .

(1) Sideline of al-Dusougi o the major explanarinn of Al-Dasougi , edisen ¥ p 186 . Dur
Ai-Fikr , Beinat , without a date .

(2) Sidalines of "Tehfat Al-Mohtaj” by Al-Sharwani , and lbn Qassem . edition 8 , p 241,
Arsb Heritage Revial House .

(3) Al-H(sirmi Al Al-Khaeeh , edition 4, p 40 . Mustals AL Babi printing press in Exype,
1370 H.

(4) "AFMoghni" by 1bn Qudama , edition | . p 450 , book imto “Kashal Al-qna™ abuut
“Main Al-Igna™ by Al-Bahuti , cdition 1 . p 218 . look insa Al-lgna for Talch Al-Intfz.
edition 1 . p 110, and Al-Farcu Book by Thn Mifleh with “Tasheel Al-Feroy™ by
Al-Mardawi , edition | ,p383.
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23Y9. The ruling for a woman who takes medical
drugs to stop menstrreation during Ramadan
und the ruling for taking contraceptives.

A question from sister Um Abdui-Rahman (8.N) from Al-
gerla in which it inquires about the riling for taking medical
drugs to stop menstruafion during the month of Ramadan.
She also inquires about the use of contraceptives to stop preg-
nancy completely ?

Menstruation is the blood which comes out from the woman's
womb which is free from diseasc . 1t differs from blood which
Mows aut from the yulva and it is known as menstruation ¢,

May be what is mcant by the the sister’s question is ta main-
tain the fasting of the Holy month of Ramadan without inter-
ruption owing to menstruation where this medication spread re-
cently among a number of moslem women .

Much was said about stopping menstruation . Some said it is
permissible , others said it is disgusting while some said it is im-
permissible according to what is meant by it .

In Abe Hanifa doctrine there is a saying that a woman is per-
mitted to close the month of its womh , in anather saying this is
impermissible if she does this without ber husband's permission®”.
{1 Definidons book by Al-Jariani , p 99 . Lebanon's Library 1990 , and “Ances Al-

Fukaha" by Al-Quway . p 63-64 . Vaification by Abmed Al-dkbaisi “Al-Wafa™

publishing and disribution Hemse . Jeddch 1406 H,

(2) Sidekine of *“Rad Al-Mohtar" by Thn Abdeca on the “Dloc Al-Mokhior™ explanation off
‘"Tanweer Al-Absar” in the Fikh of Imam Abe Hanifa docmine , edition 1, p 176 .
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I said : Al-Sulan means at present the executive authority . &t
is necessary to perform Qisas after taking its permission for the
following reasons :

Firstly : people or the nation is governed by an authurity
which looks after ils interests , security and inflicts Qisas (pun-
ishment) on anyone who violates this security .

Secondly ; Individuals cannot defend themselves and main-
tain their security . Therefore there shauld be an authority which
is capable to defend them .

Thirdly : punishment whether Qisas or something else is gov-
emed by means which individuals cannot perform , therefore it
should be done after obmining permission from the authority .

Fourthly : If the murdered heir , performs Qisas by himseif
and without the authority's permission , this may lead him to ex-
ceed limits while taking his right . This was denied by Allah the
Al-Mighty who says :

¥ v s DUt let Bim

Not exceed bounds in the matter

Of taking life ;" .

Therefore It is not permissible for the murdercd heirs to
take their right by themselves , but they should ask the re-
sponsible authority to bring the murderer to justice and in-
flict penatty upon him according to his crime . The gist Is that
it is not permissible for anyone to perform Qisas withont the
authority’s permission .
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Of taking life ; for he
{s helped (by the law)? (V.

What is meant by “Al-Sultan” is the authority of the persan
who will carry out the penalty . Either he kills him , pardons him
in return for “*Al-Diyya” or he can pardon him for nothing . This
saying is supported by the prophets’ saying {pbuh) when he cap-
tured Makkah : “He who had someone killed has the choice ei-
ther to kill the murderer or take Al-Diyya™ @.

‘What iz meant by “not to exceed bounds in the matter of 1ak-
ing Yife is not to kill anyone rather than the murderer . Arabs dus-
ing the pre-islamic era {Al-Jahiliya} used o kill someone who is
not the murderer . If a man killed another man deliberately the
heir of the murdered kills the chief of the murderers wibe in re-
turn for his relative . He may alse kill several persons instead of
OnE as a vengeance .

To enable the murdered heir to kill the murderer, does not
mean to give him free hand to do this . He cannot perform Qisas
(punishment) without the Imam’s permission or that of his deputy.

Tbn Battal said : the Imams of Fatawa were unagimous in say-
ing that it is not permissible for anyone to perform Qisas without
Al-Sultan ),

(1) Sucat Al-lsca verse 33,
{2) Mentioned by Imam Al-Bukheri in Al-Diyyes book chapL He who had sumevne killed

had the. two choices . No. 6880 . Fth Al-Bari by Al-Hafez Bin Hajar chapt. 12, p 215
(3) Look into Fath Al-Bari - Saheeh Al-Bukhari explanation by Imasa Jbn Hajas. Chape. 12,

p 225, 100k also inla Rawdat Al-Talibeen by Al-lmam Al-Nawawi . chapl. ¥, p 323,

look inta Mughni Al-Mobde} by Al-Shirbini Al-Rhateeb chapt 4 . p 41 . Luok imin:

Nihayal Al-Mohtaj by Al-Ramli , cliaps, 7., p 301 , bk inc Imam Ahmed docirine hy

At-Hijawi , chapt. 4, p (}5-116.
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To you . O ye men of
Understanding ;

That ye may

Restrain yourselves™ 1),

1 said : The sister's question arises aboul the ruling in case the
murderer fled away or was set free without punishment . Ix it per-
missible for the assassinated heirs to punish him if they find him
or 10 ask the concerned authority to bring him 10 justice and carry
out the penalty impnsed on him ?

The general origin is that the penalty should be carried out by
the ruler , because murder is a crime which is directed against the
unanimity of Moslems . And since the ruler represents it he is the
one responsible for its security and to punish who trespasses this
security . Therefore he carries out the penalty imposed on the cul-
prits . He carries out the penalty for adultery , theft and so on, but
for Qisas (murder punishment) is an exception to the origin . this
stipulates that the murdered heir . carry out Qisas by himsclf
according to Allah the Al-Mighty saying :

Anyone is slain wrongfully ,
We have givan his heir
Autharity (0 demand Qisas
Or te forgive) : but let him

Not exceed bounds in the matter

(1) Surat Al-Bakzra verse 179
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If this was proven , what is wanled {torm the right is this from
and thus the cstimate of the verse became :

“Nor take lifc - which Allah

Has made sacred” , except when punishment (Qisas) is carried
out . Therefore depending on this estimate the verse becomes a
frank text to prohibit killing except for this sole reason /"

As regards Sunna the prophet {pbuh) says :

“It is forbidden to shed the bleed of o moslem who lestifies
that there is no God hut Allah except in three cases: life for
life, Eye for eye , the adulterers matron , and he who gave op
his faith and abandoned unanimity” ‘2.

‘With regard to the reasonable the deltberate murderer kills an-
other person and wms kim inlo the state of non-existence thus
transcending his right o exist . I this deed ocecurred without any
cause ta stop il , every touble maker will be in a position to harm
another person and turms his existence into the state of non-
existence . If such a person knew that his existence would be
cause for his non-existence owing to his corrupt behaviour then
he would desist from harming others . This is the godly wisdom
for punishment which is apparent in Allah the Al-Mighty saying:

“In the Law of Equality
There is (saving of) Life

(1) Al-Fakhr Al-Razi explanation which is well kaown as the grand explanaion by linam
Mohd. Al-Razi Fakhruddin codenamed AF-Ray Orator . chap. 19, p 201202 .

12) Inclwled by Imam Al-Bukhari i his “Sahech in Al-Diyal book™ chapt. Allah the Al-
Mighty says : “Life for life, eye for epe”, No. 6818 , Futh Al-Ban , clwpt 12, p 209 |
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Has made sacred-except

For just cause . And if

Anyone is slain wrongfully

We have given his heir

Authority (to demand Qiras

Or to forgive)" V.

As regards this , Imam Al-Razi said :

His mere saying “For just cause” is gencral because it dues
not show that this is the right . What is it ? and what is its nature?

Allsh the Al-Mighty says :

s and if

Anyone is slain wrongfully

Wa have given his heir

Authorily (to demand Qisas

Or to forgive)” . '. )

That is to say to demand Qisas (punishthent) from the murder-

er . This speech is suitable to make it an explanation to the gener-
al and consider it as if Allah the Al-Mighty says:

“Nor take life -which Allah
Has made sacred « except
For just cause”

That right is that he who was killed wrongfully . We have giv-
en hig heir authority to demand Qisas or forgive .
(1) Surat Al-fara verse 33,
9.



« Val. X111 . No, 57, 2003 , Contemposury Jurisprudence Research Jowrmal +

It is also deprives him from his posterity and enjoying his life-
time . As Allah the Al-Mighty says :

“And Allah made for you

Mates of your own nature

And made you , out of them ,

Sons and daughters and grand childrens

And provided for you sustenance

Of the best™ (.

Fourthly : Killing is a sowing of dissension on earth and a dis-
tortion of the nature of life . Allah prohibited the cormuption on
carth because it disupts Ges and co-existence among people as
well as the prevalence of the strong over the weak . [n this con-
nection Allah the Al-Mighly says :

“No mischief on the earth

After it has been set

In order : that will be best

For you , If ye have faith" ©.

Gracious God excluded from the prohibition of killing the 2x-
istence of a right which allows the punishment of the assassin by
killing him . The origin of punishment lies in the Holy Qurun,
Sunpa and the reasonabie . In the Holy Quran Allah the Al-
Mighty says

“"Nor take life - whick Allah

{1} Surat Al-Nahl verse 72 .
(2) Surat Al-Asaf from verse 35
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it would be as if

He slew the whole peaple” ™,
Secondly : It is a trespass against a humanbeing’s right in ex-
istence granied ta lim by Allah who also created him in the best
manner .

Allah the Al-Mighty says :

“He has created the heavens

And the earth

With the wruth ,

And has given you shape ,

And made your shapes

Beautiful* @,

Tuming a humanbeing from the state of existence into non-
egxistence owing to killing harms him and a discegard for bis rights.

Islamic Sharia prohibited the infliction of harm upon him
whatever the motives or causes are .
Thirdly : the unjustified killing of a humanbeing deprives him
from his right to worship and obey Allah who says :

“I have only created

Jinns and men , that

They may serve Me™ ),

(1) Surer Al-Mueda verse 32
{2) Surm Al-Tagaban verse 3.
(3) Surst Al-Zariynt verss 56 .
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238- What is the Ruling for a person who Kills
another deliberately and what is per-
missible for the assassinated family to do ?

A question from sister Aiyesha from the Yemeni Republic
in which it says : A person Killed another deliberately and for
unknown reason escaped from prison without punishment?
What is permissible for the assassinated family to do ?

Criginally Allah the Al-Mighty strictly peohibired killing and
instracted that the assassin be punished according to its reasons .

"There are many reasons for the prohibition of killing :

Firstly : Because il is a transcendence of the creator’s will and a
viclation of His order to the creation that aneself should be pre-
served Allah the Al-Mighty says:

“Nar take life - which Allah
Has made sacred - except

For just cause” V).

And His saying :

“On that account : We ordained
For the children of Israel

That if any slew

A person - unless it be

For murdcr vr for speading
Mischief in the land «

(1) Surat Al-dsra verse 33,
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Sheikh Al-Islam Ben Taymiya said : the prophet {phub) is
sent to humanbeings and Jians . He who thinks that he can justify
for someane 1o give up his faith and abedience to Allah is an in-
fidel (.

The summary of the guestion is that “Sunna™ is the 2nd
saurce to Allah’s Sharia .

It agrees with the Holy Qucan , explains its rules , details
what is generul and restricts its absolute , interprets whal is
vapue and specializes what is common .

Sunna also introdured rules which do not exist in the Holy
Quran . Therefore it was an independent source in additicn
to the Holy Quran . It is a definite proof for the Nation .

The denial of Sunna is by its total denial with regard to the
rules related to worship and dealings , and this tantamounts
to misguidance . The denial of Sunna also is by the denial of
some of its rules or by claims which are based on a Hadith or
Hadiths whick are unanthenticated .

In peneral , he who denies the rules of the prophel’s Sunna
(pbuh) disobeys Allah and thus gives up Islam .

{1} e great in the great pes callection , edition 1.p315.
Mohd. Ali Subaih and sons Libeary in Cairo 1385 H.
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The Caliph Omar Bin Al-Khattab (may Allah bless him) was
quoted as saying : “Some people who debate with you on the sus-
pects of the Holy Quran , refer them to “Al-Sunan” because those
who are acquainted with Sunna are also well informed about the
contents of the Holy Quran” ("

Abdullah Bin Mesoud (may Allah please him) was quoted as
saying: you will find some people claim that they eall on you to
comply with the Holy Quran while they put it aside . You have to
be aware of this and to keep away from novelties . You shounld
avoid deep hard thinking and stick to the eld /.

As for unanimity , the nation agreed since the early days of
Islam that “Sunna” is an independent source for legislation as the
Holy Quran in the admission of what is permissible and the pro~
hibition of whiat is impermissible . He who denies it gives up the
faith of Islam .

lmam Bin Hazm commented on this and said : [f someone
said: we will only comply with what we-found in the Holy Quean,
he will be an infidel according to the nation {ummah) unanimity.
He should only perform one kneeling between sunset and dawa,
because this is what the ward Salat means and he wha says this is
a polytheist infidel ... etc. ¢,

(1) Al-Sharia by Al-Ajomi , p 48 . Dar Al-Wazan in Riyadh 1418 H , comment by Abcullah
ALDimaiji . It was mestioned by Al-Baghavwi in Susaa explanation , edition 1 , p 202
Numsied by Abo Al-Hassan Al-Baghdadi in Al-Mokier - Sources of Sunna | p 46,
verifkation by Abdul-Rizzag Al-Badr , sciznces Libtary in Al-Meding Al-Musawarsh.

{2) Narated by Al-Idrami in his Surnas , chapt. “He who feaced Fatawe and hated wov-
cltiey” . No, 146, edition 1, p 66.. Verificeion by Fawaz Zimirli and Khaled Al-Alami

. Dar Al-Kitab Al-Arabi.
(3) Al-Akam in Al-Ahkana sources, edition 2, p R0, Dar Al-Awkef A|.Jadida. Beirat 1402 Y,
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Gives you , arnd

Refrain from whayt

He prohibits you ().

And other verses referred to previously .

As for Sunna Abu Rafe quoted his father as saying that
Allah’s Messenger sald: “If someone wha is lying on his couch
deliberates what I had ordered or denied , he would say we
don’t know . YWe shall abide hy what we have found in the
Holy Quran® ®, And what was narrated by Al-Hassan Ibn Jaber
that he heard Al-Mikdad Bin Madi Kareb saying: The prophet
{pbuh) prohihited things an “Khayber Day" and said : "Soeme of
you is about to belie me while he is lying en his couch re-
porting my speech and says : Between you and us is the Holy
Quran what we found permissible in it we complied with, and
what we found impermissible we denied . But what was for-
bidden by the Messenger of Allah is the same as that which
war banned by Gracious God” ),

{1} Surm Al-Hashrverse 7.

{2) Narrated bry kmam Al-Shrafies in the Mersage with proper authentication 295 . Narated
by Imam Ahmed in Al-Musned edition & . p 56 , Namated by Abu Daoud in Al-Risala
book chapt. lizoum Al-Sunna No. 4605 , Suman Abe Daoud , edition 4 , p 200, Narated
by Al-Tismizi in "Science Book™ , chapt. what was denied , should be said when I
prophet’s saying (pouh) was said under No. 2663 , 2nd he 5aid this is a proper Hruhth.
Susan Al-Tirmizi , edition 5, p 27, namrated by Ibn Maja in ihe introduction . Chaupt.
‘“Trzeem the prophet’s Hadith (pbub} and speaking against who denied it. No, 12,
Sunan Ibn Majsh , edition { , p &7 .

(3) Narrared by Ibn Majah In Ihe introduction , chapr. Tazeem the prophet's Hadith {pbuh}
nad speaking agaimil who denied it No. 12 . Sunan Ibn Mujah , edition . p 6 , Narawed
by Al-Tirmizi in "Science Book" chapt. what was deaied (0 be said aboul the propher’s
Hadith (pbub} No. 2564 , Sunaa Al-Timmizi , edition 5, p 37.
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The Sunna came to explain what I said about these two pitlars
of Islam , or other various rules . Allah the Al-Mighty knew what
those deviants will say . He said .

“Bui no by thy Lord

They ean have

Neo {real) Faith .

Until they make thee judge

In all disputes between then
And find In their souls

No resistance against

Thy decisions , bui accept

Them with fullest conviction” (V.
And He said :

Let those beware who

Withstand the messengers’ order
Lest some triatl befall them ,

Or a grievous chastizement

Be inflicted on them” @
Gracious God alsa said :

“'So take what the messenger

(1} Surat Al-Nisa vers¢ §5
(2) Surat Al-Nour verse 64 .
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oblivion . Therefore it is possible 10 depend on the Holy Quran
only as well as other false sayings .

The origin of the falschood of these claims is the Holy Quran,
Sunna , and unanimity .

As for the Holy Quran Allah’s saying:
“0, Messenger ! proclaim

The (Message} which hath been
Sent ta thee fram thy Lord.

If thou didst not , thou

Wouldst not have fulfilled

And proclaimed His Mission™ ().
And His saying :

“And we have sent down

Unlo thee (also) the mevsage ;
That thou mayest explain clearly
To men whot is send

For them , and that they

May give thought® 3,

This message and the explanation can only be done through
Sunna . For an example the Holy Qumn did not specify the num-
ber of Raka’at of Salat (praying) its conditions or pillars . It also
did not specify the Nisab of Zakat and the time of its ppyment .

{1} Surat Al-Macde verse 67 .
(2) Surast Al-Nahl verse 44 .
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“Every lime (here come
To them a Messenger
With what they themselves
Desired not-some

(Of these) they called

Imposters , and some they stay” .

As regards the denial of sunna according to a claim or sus-
picion , it is done by “Al-Kawarej” and those who followed their
suit . Their indication for this is what was ascribed to Thouban
guoting the prophet (pbuh) as saying : “What I tell you , com-
pare il with the Holy Quran, If it agrees with it , then I said it.
If it disagreed , I did nof say it” @,

This Hadith (saying) is not authenticated . It was spread by
those who are called “The followers of Quran™ .

According to their false claim the Holy Quean is the only ref-
erence , because Al-Sunna was wrilten a long tuwe afier the
prophet (pbuh) had died , and what is written is liable 10 error and

(1) Surat Al-Moeda verse 70 .

{2) imam Al-Shatibi said in Al-Muwalakat , edition 4, p 1 : AbdulRabman Bia Mabdi:

Al-Zanakks and A¥Khawarej suid this Hadkh they said; These words cannot be as-
eribed to the prophet ipbuk as declared by schalars Al-Ajlowni said: Our Sheikh was.
asked (what is meant is Al-Hafez [on Hajar) sbowt Ihis Hadith . He soid: It is sus-
picious.
Al-Bayhaki Jeall with means of this Hadith in his book “Al-Madka¥™ . AbSaghani said:
Itis nov aushentic “Kashf Al-Khafa and Muzoc] Al-Htibas ca famed Hadiths repeataf™
by people by Al-Ajlouai , edition |, p 8390 , No. 220 , verificaton and commentary
by Ahmed Al-Kallash , Al-Risale Foundation .
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hibited is the same as the denial of all that is impermissible . He
who says that some of what the Sunna banncd is permissible is
the same as saying that all that the Sunna prehibited is per-
missible , because its rules and bases are the same . He who de-
nies one of its rules rather than another is biased because he be-
licved in some mles and denied the others . This is for which
Allah punished Bani Israel in His saying :

“Then it is only a part of the book

That ye believe in ,

And do ya reject the rest ?

But what is the reward for those

Among you whe behave like this

Bui disgrace in this life ?

And ou the day of Judgement

They shall be consigned

To the must grisvous chastisement

For Allah is not unmindful

Of what ye do™ O,

This is why Allah considered them accountable because their
inclirations dominate them . Allah says :

<1) Sura Al-Bakara verse 35 .
This means that Allah was promised by Bani Lsrael that na Lraeli kill another Ismeli vr
drive him out of his hamie . And if he was tken pisoner he should be released . They
did not comply with this . They used to epply this 1o one group and refruin from ap-
plying it 1o angther . Lock imo the inerpreteon of the Holy Quran by Tbn Katheer,
edilion 1,p 115116 . Dar Al-Hadith, Cairo, 1408 H .
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“The answer of the Believers ,
When summoned to Allah

and His Messenger , in order
That he may judge between them ,
Is no other than this :

They say, "We hear and we
Obey"'

Itis such as these

That will prosper™ 1.

And His saying :

“[tis rot filting

For a believer man or woman
When a matter has been decided
By Alluk and His Messenger,

To have any opilon

Aboud their decisian :

If any one disabeys Allah

And His Messenger , he is indeed
On a clearly wrong path™ @,

I said : The denial of some of the Sunna’s rules is the same of
its denial as a whole . And he who denics some of what it pro.

(1) Surml Al-Nouw verse S1 .
(2) Surat Al-Ahzab verse 26 .
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Thy decislens , but accept

Them with the fullest conviction” (.
Gracious God also says ;

“When they are summoned

To Allah and His Messenger

In order that he may judge

Between them , behold , some

Of them decline (to conre)” ),

“But if the right Is
On their side , they come
To him with all submrission” 3,
“Is it that there is
A disease in their hearts ?
Or do they doubt
Or are they in fear ,
That Allah and His Messenger
Will deal unjustly with them ?
Nay , it is they themselves
Whoe do wreng” ¥,
(1] Surm Al-Nisa verse 65 .
2] Sorat Al-Noue versc 48 .

(%) Sural AFNow verse 49 .
(4) Sursd Ab-Nowy veyse 50 .
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This in structure and meaning tanamuunts (o blasphemy and
disabedience of Allah .

There is no doubt that those who behaved in such manner did
not realize that assiduity in legal matters and subordinate ques-
tions which have no text , has an ample sphere . And this makes
Allah's Sharia comprises every issue , absorbs every disaster in
every place and time . those were described by Allah as having
hypocrisy in their hearts as well as sickness , fear and suspicion
in their souls as Allah the Al-Mighty said :

“When if is said to them !

"Come to what Allah hath revealed .

Anrdio the Messenger"'

Thou seest the hypocries avert

Their faces from thee in disgust” 1,

And His saying:

“Rut ro by the Lord ,

They can have

No (real) faith

Until they make thee judge

In oll disputes between them .

And flnd in their souls

No resistance against

{1) Sweel Al-Nisa vérge 61 .
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prescribed , Allah obliged us to comply with . He considered the
compliance with it an obedience to Him and the disobedience is a
sin of which no one is excused . Allah also suid lhere is na al-
termative ta the obedience by the prophet’s Sunna .

‘What is reasonable js that Allah revealed to his prophet the
Holy Quran and ordered him 1o explain it and teach it to the peo-
ple . He also ordered the people to obey His Messenger and be-

" lieve in him as they obey and believe in Him . Thus they ought to

. act owing -1o reason- to obey be who they were ordered to do 50,
or else they will be considered as denying Allah’s order and His
prophet’s message .

This is indeed the highest degree of deviation from the right
path.

1 said : the denial of Sunna is as follows :

- Either by denying it completely .

- Or denial of some of its rules .

- Or its denial by & ciaim or suspicion .

Its denial completely means the non-belief in what it clarified
with regard to rules in worship and dealings such as orders , re-
_ slraints , permissibility and prohibition . This can be seen in gen-
eral in the sayings of some of the deviants that there is no need
for sunna at the present time , an that it must be replaced with
laws which are in accordance with the requirements of our age
and development of societies .

(1) “Al-Rirala" hy Imam Al-Shafice , p R8-89 .
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question mark on its narration , or another ane¢ is found which is
stronger and more preponderant with regard to its indications and

proofs .

As regards this Imam Abu Hanifa said [T Al-Hadith was said
by the prophet (pbuh) there is no objection {1,

Imam Malik said : Everyone of us is liable to inquiry except
the owner of this grave .

Imam Al-Shafiee said : If | quote u proper Hadith ascribed to
the prophct (pbuh) and do not compty with it , then I am insane ¢,

He also said If I narrated a saying and the prophet’s saying
{pbuh) contradicted it , then ignore my snying ®. He added
Allah’s Messenger prescribed the ruling far any question which
has no text in the Holy Quran according to the rules of Allah the
Al-Mighty . Gracious God also told us in his saying :

" . s and verily
Thon dost guide (men)
To the straight way,” ©.

The prophet (pbuh) prescribed his rules according to the Holy
Quran . He also prescribed the rules for questions which have no
related texts in the Holy Quran . And every rule the prophet

(1) Abu-Hanifa . his Bfe , cr , opimions and jurisprudence by Mohd. Abe Zzhea , p 274,
Dar Al-fikr Al-Arabi' .

{2) Quating biographies of Nobles by Lnam A}-Dahabi , sition B . p 93 . Verification hy
Nazcer Hamedan . 11 editiom , 1422 H. Al-Risala Bseablishmen .

(3) The former source . edition 10,p34.

{4) The former source, adition 10, p 35.

{5} Surar ALShoura verss 52 .
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he who disobeys refuses this” (U,

and what was narrated by Abu Musa quoting the prophet
{pbuh) as saying :

“My example and that by which Allah sent me is the same
as that of a man who addressed his people saying : My people
1 saw the army by my eyes and I am the naked alarm , save
yoursclves. Soine people obeyed him , left quietly and were
safe . Another group didn’t believe him and in the morning
they were still in their place . The army came , stormed wnd
Kkilled them . this is the example for he who obeyed me . He
abided by what I said , and the example of he who disobeyed
and did not believe in what I sald about what is right” .

As for unanimity , the ummah (nation) was unanimous since it
embraced Islam to comply with the prophet’s sunna (pbuh) side
by side with the Holy Quran .

The prophet’s companions (may Allah bless them) used to re-
fer to the Holy Quran and the prophet’s sunna . None of them
performed assidwity on any question unless he did not find a text
in the Holy Quran or the praphet’s sunna related to it . This pre-
cess was followed by the followers those who followed them all
[mams and the successors .

No one hesitated in accepting a Hadith unless he found a

(1} Nurated by Al-Bukheri 11 “Al-ltisam” ook and Al-Sunna chapr. “The following of
the prophe('s sunna (pbuh)” . No. 7280 , Fath Al-Badi in “Sahih Al-Bukhari” enplona-
tion YWy Imam Blo Hefar edition 13, p 263 . Dar Al-Rayan for Heruage .

(2) Nmrated by Al-Rukhari in “Al-Jttisam™ book on the Holy Quran and Sunna , chupt.
“The following of the praphet's Suana ¢pbul)” . No. 7283 . Path Al-Bari , explanation
of “Sabech Al-Bukhari® editicon 13, 264 .
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On you. If ye obey hint ,

Ye shall be on right guidance .
The Messenger’s duty is only

To preach the clear (Message)” ",
Allah the Al-Mighty also says :
“Cinly those are belfevers ,

Who believe inr Allah and

His Messenger : when they are
Witk himon a matter

Requiring collective action ,

They do noi depart unfit

They have asked for his leqve ;" 2.
And His saying :

“So take what the messonger
Gives you , and

Refrain from what

He prohibits you" ',

As for Sunna what was narrated by Abu Hurayrah quoting the
prophet (pbuh) as saying: “The whole of my nation enter Paradise
except those who disobey” . They said : O , God’s messenger,
who disobeys ? He said: “Who oheys me enters paradise and
(I} Surat Al-Nour verse 34,

{2) Surat Al-Nour verse &2 .
{3) Sural Al-Haghr verse 7.
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For final determination” V),
And His saying :

“He who obeys

The Messenger , obeys Allah :
But if any turn away ,

We have not sent thee

To waich uver them™ 2.

And His saying :

“And We have sent down

Unto thee (also) the Message ;
That thou mayest explain clearly
To men what is sent

For them , and that they

May give thought' ).

And His saying :

Say: “obey Allah | and obey
The Messenger : but if ye turn
Away, he is only responsible
For the duty placed on him
And ye for that placed

(1) Suran Al-MNisa verse 59,
(2) Surat Al-Nisa vesse 80.
(3) Suest Al-Nahi verse 44 .
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Anrd wisdum , - although
They had been , befare,
In manifest ervor ; = V.

He also made it clear that the ummah (ation) should obey
Him and His messenger . This was stated in many verses such as

His saying :
sAnd obey Allah
And the Messenger ;
That ye may obtain mercy” 2,
Allah also says ;
0 ye who belleve !
Qbey Allah , and obey
The Messenger,
And those charged
With authorify among you .
If ye differ in anything
Amaong yonrselves , refer it
Ta Allak and His Messenger
If ye do believe in Allah
And the last Dny.
That is best , and most suitabie

(1) Surat Al-Joma vexse 2.
{31 Surn Al-Qmuen verse 131.
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And puvify them :

For thou ar! the Exaited in Might
The wise” (1),

Allah the Al-Mighty alsa says :
“A simtlar (favour

Have ye already received)

In that we huve sent

Among you ¢ Messenger

Of your own , reliearsing te you
Our signs , and purifying

You , and instructing you

In scripture and wisdom ,
And in new knowledge" ®.
Gracious Gad says :

“It is He who has sent
Amongst the uniettered

A messenger from among
Themselves , te rehearse

To them His signs ,

To purify them , and

To instruct them in the Book

(1) Surat Al-Bakara verse 129,
(2) Sural Al-Bakara veyse 15) .
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my Sunna and that of the wise Caliphs” (),

Suona is the 2nd source for Allah’s Sharia . It agrees with the
Holy Quran , explains its rules , details what is general , restricts
whal is absolute , interprets the vague and specializes the general.
It also brought rules which were not included in the Holy Quran.

Therefore Sunna was undoubtedly a source for Allah’s Sharia,
because it came from His messenger .

Allah the Al-Mighty said about him :
“Nor does he say (aught)

Of (his own} desire” ),

“Tt is no lexs than

Inspiration sent down to him” .

Sunna is a definite proof for the nation and the source of this
is the Holy Quan , Sunna , mnanimity and the reasonable .

As regards the Holy Quran Aliah the Al-Mighty clarified that
he gratefully semt & messenger (o guide them .

“Our Lord ! send amongs! them
A messenger af their own

Who shall vehearse thy signs
To them and instruct them

In scripture and Wisdom ,

(1) Pd344  verificarion of Ahmed Shaker “Seientific Books House™ .
(2) Sural Al-Najm verse 3,
{3) Sucat Al-Najm verie 4,
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237~ The ruling for he who deliberately denies
the prophet’s Sunna.

The topic is n question from an Algerian on the ruling for
he who deliberately denies the prophets Sunna (phuh) and
what should he do ?

Al-Sunna is the way or biography and its plural is Sunan V.
The prophets Sunna (pbuh) is his style and guidance . The word
Sunna applies to what i ascribed to the praphet (pbuh) such as
deeds and sayings which were not included in the Holy Quran ‘2,

The word Sunna also applies to what the companions of the
prophet did , whether it existed in the Holy Quran or Al-Sunna or
not , since they followed a sunna which they were assured of , ¢i-
ther'because it was not transferred to us or because it was an as-
siduity on which they or their descendants had unanimity . What
the descendants do is due to true nnanimity which led people to
follow suit according to the general interest ). This definition
may also apply to the gencral interest and appreciation ... etc. .
The origin of this delinition the prophet’s saying (pbuh): “Follow

(1) Al-Misbah Al-Munzer by Al-Fayypumi , edition |, p 292 . Look into definitions by
Al-larjani , p 161162 , and A)-Sunna before registration hy Mohd. Ajaj Al-Klatech.
pl4-16, Dar Al-Fikr .

(2} Al-Muwafakat in Al-Sharis Sources by Al-Shalibi , edition 4, p 3-5 .

(3) Al-Muwafakat, editiond , p3-5.

(4) Al-Muwafakat , edition 4 . p 3-5 . And Al-Hadith namrated by Abo Daocud in Al
Sunna” hook , chapit. Al-Sunna , N, 4607 , Susan Abs Danud , edition 4 , p 200-201,
narrated by {bn daja in the introduction of his sunans , chapt. "Following the wise ca-
liphs suoma™ . No. 42 , Sunan Ibn Maja , edition 4, p 15.
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during which he renegaded and embraced another faith, then
he shovld be punished for his apeslasy . If he was powerless,
insane , or sick with doubts which make him unable to con-
trol bim mind , and this was proven firmly , then we should
wait till he recovers .

4
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The answer to this is that Islam is an innate religion . It hus
nothing which contradicts universal facts , the humanbeing’s na-
ture , his mind or human relations , because it is Allah’ firm com-
mandment . This commandment does not change according to an
extraneous hshaviour or a casual process . Islam does not oblige
anyane ta embrace it . If someone ¢mbraces Islam , he should
abide by it . If he becomes an apostate he should be considered as
an enemy which must be fought . The pupishment for an enemy
is well known in all heavenly religions or man made rules. There-
fore it is the right of Islam to protect its principles and its bases
by a punishment which deters the renegade and he who fights it.

This is in genctal , but as for the question of the inguirer (the
2nd part of the issue) , if the infide} admits blasphemy frankly, he
should be granted the necessary time (o repent for his apostasy or
else he should be punished .

But if he was powerless , such as he who lost mind owing to
madness , or if he was sick with douhts which do not enable him
to control his mind, and this was guite known about him , then
we should wait till he recovers .

The question in brief is that mocking Allah’s rules is a
frank blasphemy , and no excuse is accepted from the-ren-
egade . He should exercise repentance according to its condi-
tions or else the rule of blasphemy must he applied to him .

If the sane moslem admits blusphemy he is an apostate , If
the inquirer who speaks about blasphemy admits it frankly,
he should he given the needed time to repent for the period
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These Islamic principles make our jurists look for a wayout
which enables the deviate to go back from his deviation and the
apostate to give up apostasy .

In (he sideline of Al-Mohtar reply , he said: In Ai-Fath “If he
gave up his faith after embracing Islam for the 2nd (ime we
should accept his repentance also and this applies to the 3rd and
fourth time. But Al-Karkhi sald : If he gave up his faith after the
3rd time he should be killed if be did not show repentance at once
and this should not be postponed . If he repents he should be
beaten severely , imprisoned and kept in jail till the signs of sub-
mission are seen on him , then he will be set free . If he re-
negaded after that the same thing would be donc to him atways as
long as he embraces Islam . Al-Karkhi said this is the saying of
all our companions that the apostate should be always given a
chance to repent . Al-Karkhi added : if this bappened many times,
he should be beaten severely then imprisoned till he repents and
embraces Islam .

Allzh the Al-Mighty says :
“But if they repent,
And establish regular prayers” the verse ¥,

1 suid : Some sayings are mentioned on the renegade pun-~
ishment and in which see in it a tmoscendence of the hu-
manbeing's right in the selection of his religion . We have often
heard this saying nowadays where many talk about the hu-
manbeing’s rights and his freedom .

{1} The former somece , sdition 6, p 223,
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people who gave up their faith and became apostates . Othman
answered him saying : call them to the faith of righteousness and
to testify thers is no God but Allah . If they agree , set them free
and if they abstain kill them @,

I said : It is possible that the repentance duralion may exceed
three days because the Jslamic religion is a faith which unifies
hearts and calls for dialogue ie a gende manner . It also refutes
doubt with clear evidence and gives the culprit a chance 1o repent
as a wayont from a pscycolegical or intellectual impasse which
made him deviate from what is right .

Allah the Al-Mighty says:

“But if they repent ,

And establish regular prayers

And pay Zakat

Then npen the way for them :

For Allak is oft-forgiving ,

Most Merciful” .

And this is the saying of the prophet (pbuh): “It is better for
the Imam to pardon erroneously rather that err in pun-
ishment” .

(1) The former vouecs .

(2} Sweat AlTawha verse §.

{3} Look imo the sideline of “Al-Molkar reply” by Ibn Abdeen on “Selected Al-Dorin the
Figh of Abu Handfa doctrine™ , edition 4 , p 223 . Al-Hadith was narrared by Ak Tirmizi
in “Al-Hodoud"” book , chapt, dare Al-Hodouwd , No. 1424 . Sunan Al-Timizi , edition
4,p28.

-



* VolXU111,Ne. 57, 2003, Conlemporary Jurisprudence Research Jomraal «

if she gave up Islam becansc the ruling on this is the same for
men and women O,

The punishment is only inflicted on the apostate after being
asked to repent . There was dispute with regard to repentance . In
Al-Thahiriya doctrine the punishment should be carried out im-
mediately ¢,

Others followed suit in comparison to what Al-Harbi said that
he should be asked to repent within (3) days as Omar 1bn Al-
Khattab (may Allah bless him) did with regard to the apostate
case .

When 2 man sent by Abu Musa Al-Ashari came 10 him be
asked him: Have you any news ? The man said , yes a man who
gave up his faith after embracing Islam and we killed him .

Omar said : Did youw imprison him for three days , gave him a
loaf of bread daily and asked him to repent ?

Ok , God , I was not present , nor gave an order or agreed
when informed . 1 pray you to free me from any responsibility
with regard to his killing @,

And since no one from the prophet’s companions denied this,
thal was a silent unanimity and indication in what was said that
Tbn Masoud wrote to Othman (may Allah bless them) about some

(1) Look ineo what was said previously in the docannes of Imama Abe Hanifa , Melik. Al-
Shakice and Ahmed .

(2) Refer ta *Al-bohalle Bitathar™ by Ibn Hazm , editlon 12, p 108-118 .

{3) AH{awi Al-Kabess by Al-Mawmd! , edition (6, ¢ 413 . tha meaning of Maghsoba -
mews from adistant country , Al-Achar namsied by Al-Bayhaki in Al-Sunan Al-Kobra in
(he “Book of the apostmz™ chapl. who said that be should be imprisoned for 3 days |
edition 8 , p 206.207
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In Jmam Ahmed doctrine , the spostate is the persan who
gives up faith after he had embraced Islam even if he does this in
a funny mood .

Everyone who denies Allah’s oneness , adapts polytheism or
denies any of his qualitles ... or performed an act which mades
him a non-mostem such as saying I am innocent from Islam , the
Holy Quran or the prophet (pbuh) is an infidel . The 2postasy of
an insane child, the mad and he who lost his mind owing to sleep,
fainting or taking a non-forbidden medicine is not true, because
there is no ruling for his speech . If the boy became sane his
apostasy will be true if he was able to distinguish (",

The punishment for an apostate is killing in unanimity among
all jurists . It was not mentioned that some of them opposed this,
except that Imam Aba Hanifa said the weman should not be
killed if she became an apostate . She ought to bc imprisoned,
asked to repent , and emhrace [slam . She should remain in prison
till she embraces Islam or die .

The indication for this is that the prophet (pbuh) forbade the
killing of women .

Most of the scholars opposed this and said she must be killed

(E) Al-Tkns Li-Taleh Al-Inaifa by Al-Rijawi Al-Makdisl , adition 4 , p 285-297 , also ook
ioto Al-Insaf in Xnowing what ts probable on dispute accoeding 10 Imam Ahmed Bin
Hanbal doctrine by Al-Mazrdawi . edition 10, p 326-333 .

(2) Look isto Badaye Al-Sanaye , editica 7, p 134 . Al-Hadith was narmaied by [mam Ma-
K in Al-Muwata , edition 2, p 6, Al-Bokhan im Al-Jihad book No. 3014 and Muslem
In AlJihad ook . Chapt Al-Ghars and Al-Baya! , killing of women and not boys No.
264} . Suanan Fon Maja , adition 2, p 947,
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according 0 mundane rules (.

In Imam Malik dectrine apostasy is the infidelity of a moslem
who was considered moslem after he uttered the two teslimanies

voluntary .

Apostasy can be announced in three ways : (unerance of in-
fidelity or polytheism frankly) as his denial of a religious rule for
an act which includes it) which makes one indeed an infidel as
desecrating the Holy Quran , the Names of Allah and the praph-
ets &,

In Imam Al-Shafiee doclrine apostasy becomes effective in ut-
terance which is infidelity whether it was uttered out of belief,
mackery or obstinacy .

It also happens through performance , and acts leading to blas-
phenty which are done deliberately and as a mockery of faith .
The apostasy of tke boy . the mad and he who is forced to act
cannot be considered as true . As for the drunken his apostasy
and embracing of lslam are true ¥,

(1) Bade AlSasage in Tackeeh Al-Skaraye by man AlKassani I edition , p 134-138

Look elso the sideline of “Reply of A-Muntar™ on sefected AlDor by [ba Abdeen .

edidon 4, p 21230

2) Al-Dasongi sideline om L grend cxplanafion by Sheikh Mohd. Arafa AY-Dasouqi ow
Ih¢ geand uxplanyion by Ahmed Al-Dardees , edifion § . p 301-304 . Look into Ak
Khasshi explanaticn oo Khalik brief together with AR Adawi sideline , edition 1 , p B2-
74 . Alco tock inlo the beginning of Al-Mujtahed and cod of Al-Mukiased by ba
Roshd |, edition 2, p439.

3) rawdat Al-Talbeen and Omdat Al-Mutagin by fmem ALNawawi , dition 10, p 64-32
look into Moghei Al-Mohts;j Lo the Knawledge of the meaning of Al-Manhiaj words by
Sheikh Al-Shirbini Al-Khaieeh , edition 4, p 134142 , fook iMo Al-Hawi Al-Kabeer
by Al-Mawardi . cditea 16 , p 406-422 . Look into Qualysubi and Ameersh , edition 4,
pL74-198.
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mitted adultery and stoned , or killed oneself deliberately, or
turned back from his laith after he embraced Islam™ (V.

The reasonable is that 2 moslem hes one faith which is islam.
And as he belongs 1o it , he abides by its rules . He enjoys rights
endorsed by lslam such as safeguarding himself , his property,
reason and honour . In retum for this Islam imposed on him to
comply with its rules . If he embraces another faith he denies
these tules and Islam's rules are dropped out for him and be-
comes as an opponent 1o Tslam .

Jurists dealt with apostasy rules in detail , but it is better to
deal with them in brief .

in Abe Hanifa doctrine , apostasy means thc utterance of the
term infidelity after the existence of faith . It is conditional on the
safety of mind . Apostasy by a mad man and the bay is not valid ,
because reason is a condition for qualification , especially in be-
liefs . If & man has some fits of madness and then becomes sane,
his apostasy will not be considered as valid .

If he becomes apostate while he is conscious then his apostasy
is correct owing to the existence of the indication of his con-
sciousness . The same is applied to the drunken who became in-
sane . His apostasy will not be taken into consideration, as an ap-
preciation and in comparison it is comect according ta the rule.
Also the apostasy of he who is forced to give up his faith is not
valid if his heart is full of faith , but in comparison it is correci

{13 Sunan [bn Maja edition 2 , p 347 . Deliberutely means without as excuses beranse what
is prevalest in killing deli Ty thar is imed withoix am excuse . Thus he ex-
pressed this in this saying .
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If they can .

And if any of you

Turn back from their faith

Their works will bear no frult

In this life

And in the heregfter ;

They will be

Compantons of the Fire

And will abide therein” V),

As for Sunna : the prophet’s saying (pbuh} :

“He who changes his faith , kil him” @, And his saying
also: “It is not permissible o kill anyone who festifies that
there is no God but Allah , and I an His messenger except in
three cases: The adulterer matron , he who kills another per-
son and he who turns back from his faith and leaves the gath-
ering of moslems” ¥,

In ancther saying by Ibn Maja : “It is not permissible to kill
a moslem except in three cases : A married man who com-

(I} Susal Al-Bakars verse 217,

(2) Narmued by Al-Bukhari in his book “Rapentance of aposwaies™ chapl. the ruling for the
apastaee and his repeatmce 6922 . Fath Al-Bari , editian 12, p 279-280 . [ntroduce by
Tom Majn in his hoak “Kitsb Al-Hadond™ chapt *He who (ires back frum his fsith Bo.
2535, Sunza Bn Maja 2ad edition p B4 “Ho wheo changex bis faith™ what is meant by
whohe : “the mostem” and his Toith “the right faith , kslam” .

{3) Intreduced by Iba Maja in Al-Hedaud Book™ , ehupl. A mostem is not kitled ¢xcept 1n
three cases No. 2533 .
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To a faction

Among the people of the book
They would (indeed

Render you apostate

After ye have beifeved!” (),
And Allah’s saying :

“If any from among you
(Turn back) from his faith ,
Soon will Allah produce

A peaple whom He will love
As they will love Him-

Lowly with the believers ,
Mightly against the rejecters” .
Allah a5 well says :

“Nor will they cease
Fighting you unvil

They turn you back

From your faith

m

(2]

Sural Al-Omran verse 100 . This verse was revealed when Shas Bin Qais -A jew-
sowed seditiom among Al-Ansar and reminded them of wars among them . They fought
among tiemselves and the prophes (pbuh) came , preached them and remined them that
they arc moslenss and brothers . They realized what (hey had done owing to this sadi-
ton and embraced , and this verse was revealed 1o the prophet {pbuby) look into Al-
Qurtobi interpretation 4th edition . p 155 .

Surat Al-Masda verse 54 .
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Ye have refected faith

After ye had accepied it"
The 2nd aspect ;

The ruling for he who embraces infidelity and hypocrisy and
claims that he is powerless . If a sane moslem avcepts infidelity
he hecomes an apostate and aposlasy in this manner means giv-
ing up Islam ¢ither by saying or action .

Its origin is the Holy Quran , Sunna , and the reasonabie .

As regards the Holy Quran Allah the Al-Mighty says :

“And if any af you

Yurn back from their faith

And die in unbelief ,

Their works will bear no fruit

In this life

And in the heregfter ;

They will be

Companions of the Fire

And will abide therein” .

ABah the Al-Mighty also says :

“Q, ye who believe !

If ye listen

{1} Surat A)-Tawbe verse 66 .
(2) Surat Al-Bakara verse 207 .
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Another indication is the prophet’s saying (pbuh) : “Are peo-
ple turned on their faces or noses except for what tongues
uttered” (1.

The first aspect :

Mocking Allah's rules has many forms such as hypocrites,
those who prohibit what Allah made legitimale and those wha
made permissible what Allah prohibited . For an example - he
who says that interest is permissible since its prohibition is
against the needs of our present time . Such a person mocked
Allah’s rules , because Allah strictly prohibited interest (Riba).
Also he who says obscenities are permissible under the pretext o
defend the humanbeing freedom and his rights mocks Allah’s
rules because Allah prohibited all obscenities whether apparent
or concealed .

Anyone wha doubts , denies or changes any of the Holy
Quran’s rules , the prophet’s Sunna , deeds of the wise caliphs or
denies what was agreed on vnanimously by the nation as well as
what is considered as a duty in Faith , mocks Allah’s rules . This
act is considered as a clear infidelity, and is unjustifiable. He who
did it should repent according to conditions of repentance or else
infidelity rule must applied to him in accordance with Allah the
Al-Mijghty saying :

“Make ye no excuses ;

(1) Narated by Al-Timizi in At-Iman book , Chapl. what prohibits praying No. 2616, Su-
nan Al-Timnizi edition {5) , p 13 . Nerrated by Ibn Majed in ~Seditions” book , chap . -
Helding the tongue in Sedition No. 8973 , Sunan Ibn Maja second edition p 1314-1315.
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It is impossible mentally to combine between glorification and
mockery .

Thirdly : These rules were in their interest . Gracious God pro-
hibited deliberate killing to maintain the being of a humanbeing,
Allah also prohibited adultery to safeguard his asedption and
honour . He prohibited wine to keep safe his mind and imposed
Qisas {punishment) ta deter murderers and criminals .

A reasonable man should not make a mockery of what he is
interested in . If he did so he should be made accountable even il
he uttered it .

Fourthly : This reason is derived from the first cause . Allah
rewards peaple for their good deeds and saying and at the same
time punishes them for their evil deeds .

This is indicated in the Holy Quran . Allah the Al-Mighty
say’s:

“On the Duy when their tonguss ,

Their hands , and their feet

Will bear witness against them

As to their aetons™ O,

Gracious God also says :

“Not a word does ke

Utter but there is
A vigilant Guardign™ @),

()] Surat Al-Noar verse 24,
(2) Surat Kafverse (8.
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And His Messenger , that ye

Were mocking 7 (1.

Allah stressed their infidelity in his saying :
“Make ye no excuse :

Ye have rejecied faith

After ye had accepted it .

If we pardon some of you ,

We will punish oifhiers amongst you ,

For that they are sinners” D,

Tmam Tbn Al-Arabi said :

What they had said was either serionsness or mockery . Any-
how it was infidelity Mockery with infidelity is infidelity in itself
without any exception, since verification is the same as right. And
science and mockery are the same as falsehood and ignorance ',

I said : mockery with Allah’s rules , verses , hames , qualities,
His prophet’s and messengers is done with mere utterance and in-
tentian has no place for the following reasons :

Firstly : Intention is hidden and rules are based on what the
tengue utters .

Secondly : Allah revealed these rules to the faithful and they
became binding to them owing to the creation , nature and their
promise to Allah . This made it imperative to sanctify the creator.

{1 Swrat Al-Tawba verse 65 .

{2) Surat Al-Tawbs verse 66.

{3) The Holy Quren rulss . Chapt. 2, p 976.
-61-



= Vol.XIINIT , No. 87, 260) , Contemporary Jucisprudence Research Journal *

anyone like those whe look afier food , lic while talking and are
cowards in fighting . Others said : Does this man think that he
will cenquer Damascus, palaves and Bani Al-Asfar castles.

When Allah revealed to His messenger and prophet abotit
their hypocrisy , the prophel {pbuh) stopped . called them and
spoke to them face to face about what they seid . Their chief
(Wadeea Bin Thabet) followed the prophet , apologized and
claimed that they were only chatting .

Allah the Al-Mighty said in the Holy Quran

“The hypocrites are afraid

Lest a Sura should be sent down

About them , showing shent what

I (reaily passing) in their hearis .

Say : “Mock ye ! bui verily

Aflah will bring to light alt

That ye fear (should be reveated)” V.

Allah the Al-Mighty aiso says :

“If thou dost question them ,

They declare (with emphasis)

“We were anly talking idly

And in play” Say : was it

At Allak , and His stens |

1) Sweal A)-Tawha , verse 64 .
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236- The ruling for he who mocks Allah’s rules
and verses.

Brother Bashir Ali Balakhdar from Algeria sent a Ietler in
which he asked about the ruling for a man who mocks Allah’s
rules and verses ... . He also inquires aboul a man whe says
he is an infidel , hypocrite and powerless .

The answer to this question has two aspects -
Firstly : the ruling for those who mock Allah’s rules and verscs:

To mock something is to make fun of it . He who mocks an
act makes fun of it , and he who mocks Aliah’s rules and his
verses makes fun of them . Mocking Allah’s rules is a quality for
the hypocrites . The first to do that were the hypocrites of Al-
Medina @,

They used to show allegiance and love to the prophet (pbuh)
while they canceal something else. While the prophet (pbuh) was
walking during Tabuk battle , some of the hypocrites marched
with him and were mocking . Some of them said: we did not see

(™) Thess are guestions received fTom dear readers, Answers acy given by the journals’s pro-
perictor and Bdior-in- Chief Dr. Abdur-Riahman 1bn, H.AI-Nafissh .

(1) Ibn Abbas {(roay Allah bless \hem) said that they were {70) inen . Allah the Al-Mighy
revedled their names then rexmoved them as 8 mexay upon thewy and their moslem sons .
Al-Jamae of the Holy Quran rules by Imam Al-Qoxtobi . Chapt. 8. p 196,
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Crime against Mentality :-

Since Reason is the basis for any commission and it is re-
stricted to the humanbeing who if he locses his mind he becomes
dependent on society . Therefore the wise legislator said (Diyya)
compensation should be paid for him because of the crime which
made him insane . Prophet Mohd. (pbuh) said: “Diyya for the
mind” ¢V,

Mental diseases :-

Mental disease is every disorder in behaviour or it may be or-
ganic which is dangerous and requires the intervention of 2 doe-
tor and may be his admission to a hospital .

Mental diseases have many levels . Some are serious such as

imbecility , mental retardation , smpidity and the most serious
full madness - the loss of Reuson .

The causes of mental diseases are many and different . Some
of them are hereditary and some acquired . There is a disease
called ofd age dotage which affects old men Allah the Al-Mighty
says:-

“And of you there are
Some who are sent back
Yo a feeble age , sa that
They know nothing after
Having known (much)." 3,

{1) Sunen Al-Nizaea 87258, Ton Hajar in Al-Tolkhees 417,
{2} Dr. Fakhse Aket . psychologieal scisnges Museun , p232 .
(3) Swrat ALNgh], verse 70.
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Mentality :-

The menlality of the individual or the nation is the result of in-
teraction in certain conditions with the cullure surrounding him,
and since cultures differ from one nation to another and the cir-
cumstances of the reaction of every nation 1o its culiure , we find
that a preal number of mentalities emerge such as (The Arab
Islamic Memtality) also (The European Mentality) and (The Chi-
nese Mentalily) ... etc. The description of a mentality as [slamic.
european and Chinese does not mean adding a moral value ta a
certain mentality , neither it means the absolute preference of a
mentality to all other mentalities .

Mentalities are distinguished according to their creative inter-
action with this universe 1o enable the humanbeing 10 perform his
duty towards this universe. But the Islamic mentality was merited
for its interaction with Gracious God's Revelation which is all
right .

Allah the Al-Mighty says :-

“No falsehiood can approach it

Fram before or behind it ;

It is sent down

By One Full of Wisdom: ,

Werthy of all Praise” ),

And ulso what the prophet (pbub) said is a revelation from
Allah the Al-Mighty .

(1) Surat Fussilat, verse 42.
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“The answer of Befievers

When Summoned to Allah

And flis Messenger , in order

That he may judge between them

is no other than This:

They say , we hiear and we

Obey" O,

Those who resorted to their minds instead of “Revelation”
were described by Allah the Al-Mighty as infidels . He also de-
scribed them by saying -

“When Our signs ave rehearsed

.

To them, they say : “we
Havg heard this (before) :
1f we wished , we conld

Say (wards) like these

These are nothing

Buf tales of the ancienis” ),

Monatheism scholars were unanimous thet he who claims that
his saying and thought is wiser than the Holy Quran or denied
some of the Holy Quran's verses is an infidel . As regards mun-
dane marters , the sphere is open for “Reason™ to discover and
invent and this is commended and requested by Islamic Sharja .

(1) Surat Al-Mowr , verse 51 .
12} Suzet Al-Anifal , verse 31 -
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stated that reason has limits which it cannot exceed . The five
senses are the window through which Reason look at life | sure
they are limited. For an example - Hearing has certain limits
which it cannot transcend . The same applies to Sight , Taste and
smell ... etc.

Consequently “Reason” also is in need of another source
which clarifies what is mysterious to it and unable to realize , and
this is the revelation .

This does not mean the abolition of the mind’s rale , but there
is a balance between “Reason” and Quoting . For reason thinks
within the Yimits allowed by Sharia . Allah the Al-Mighty in-
structed in many places in the Holy Quran to activate the minds
and even commended who have minds and contemplate with
them , but He revealed Sharia , orders and interdicts .

Reason in turn works diligently to realize its goals and not ex-
ceed them .

Allah the Al-Mighty says -

“It is not filting

For a Believer , man or woman ,
When a maiter has been decided
By Allah and His Messenger ,
To have any option
About their decision™ ),

He also said :-

{1) Surar Al-Aheab | verse 36 .
85,
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Reason’s contreversy and quating :-

In fact there is no contradiction between “Reason” and "'Quo-
tation” . All that was revealed in the Holy Qumn and tree sayings
of the prophet (pbuh) definitely does not contradict what is guite
clear from the reasonable , and this therefore does not contradict
what was revealed in the Holy Quran and true sayings of the
prophet's (pbuh) as was stated by Ibn Taymiyz . lba Hazm and
Iba Roshd 2,

But thers are some whom Allah effaced their insight and fod-
lowed the path of those who wete led astray and the despised .
Those in whose hearts the flame of faith faded and thought tha
their minds are bigger than Sharia , and also made “Reason”
overwhelm , quoting , had ealled for the separalion between “Re-
ligion and the state” claiming that religion is the cause of back-
wardness . There is no doub that this behaviour reflects their ha-
tred, spite and ignorance with regard to the essence of their creed.

Islamic civilization only reached its climax within the frame-
work of Sharia and the rules of the Holy Quean and the prophet's
Sunna (pbuh) .

Rationalism :-

It is a philosophic attilude which was adopted by piatc who
said: That “Reason” is the sublime means to get the truth , or in
other wards “Reason” is not in need of to the Heaven’s revela-
tion®®, There is no doubt that this contradicts what exists ax
present and ignores facts which we concluded previously and

{t) Look into the Formatios of Arab Mind . by Dr. Mohd, Akl , p321 .
(2) Dr. Fakher Akeb. Dictionary of prychological sciences . Beirut 1988 .
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differences in the mind's function between man and woman . The
intelligence sphere for men is much wider than that of women ",

And this is what was proved by the Islamic Sharia more than
(1400) years ago , when the legislator said that the woman’s
lestimony equals half of that of the man and made the support of
the family for the man rather than the woman .

Allah the Al-Mighty says :-

“Men are the proteciors

And maintainers of woman ,

Because Allah has given

The one more (strangth)

Than the other” .

But this does not mean that the waman is the underdog . Ab-
solutely not , for Allzh granted her the rights , even Ile equalized
her with men with regard to human dignity and she restored
rights which she was deprived from . Alleh also charped (he
woman wilh the same missions as mexn . He even honoured her
more , and exempted her from the missions which do not fit her
nature which leans towards gentleness such as Jihad , because it
neceds perseverance and roughness . This support (Kawama) for
men does not mean that men are preferred by Allah more than

women . It defined certain specializations by Gracious God for
the husband and wife to establish a stable marital life .

{1y Al-Shark Al-Awsa Newspaper , edition No. 6092 . Thursday 3/8/1985 .
(2) Surat AbNisa, varsa 34 ,

-53-



= Vol XITI, No, 57, 1003, Contkenapornry Jurisprudence Research Jaurnal *

Difference hetween human minds :-

Not all human minds are the same with regard to the ability of
understanding and absorption , There is a sublime wisdom in thas,
and difference in mental abilities means that there are differences
in other ahilities , thus specialization emerges in suciety and eve-
ry job will have those who will mange it .

Allah the Al-Mighty says :-

“Is it they whe would portion out

The Mervy of thy Lerd ?

It is we who portion ont

Between them their livelihood

In the life of this world ;

And we raise some of them

Above athers in ranks ,

So that some may command

Wark fram athers .

But the Mercy of thy Lord

Is betier than the (wealth)

Whichk they amass™ (",

As for mental diffcrences between man and woman . modern
studics notably those carried out for this purpose in chicago uni-
versily in 1995, have confirmed this . It concluded that despite
all altempts {0 equalize between man and woman , there are real
{1y Susat A Zakrof . wrse 32.
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the resort for any mission and ils essence . A humanbeing with-
out reason cannot be charged with any mission according tn
Islamic Sharin . This is supported by the prophet (pbuh) : “Re-
sponsibility does not apply ta three ..., and the madman till
he becomes sane™ ¢,

Limits of Reason :

Allah the Al-Mighty laid in the human mind huge poteatials
and abilities for understanding . contemplation and realization.
This enabled it to excell all other creatures who lived with him on
earth . Does this mean that “Reason” has no limits ? The answer
off course is no , because there are things beyand the realization
of the humanbeing and his understanding . Allah the Al-Mighty
told the humanbeing about them through revelation, There is still
many things which Gracious God kept their secrets for Him alane
He says :-

“He (alone) knows the unseen,
Nur does He make anyone
Acquainted with His secrets” ),
Allah the Al-Mighty also says :-
“Of knowledge it Is only

A litile that is communicated

Toyou, {Omen !y O

(1} Sunnan Abe Dacud , edition 4 , p 560 . Mustadrak Al-Hakem , edition 2 . p 59,
2y Surat AlJinn , versz 26,
{3} Surat Al-lsra , verse 85,
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Truly it is nat the eyes

That are blind , but the

Hearts which are

In their breasts™ V.

In Sunna Abu Sa‘eed Al-Khidrey {may Allah please him)
quoted the prophet (pbuh) as saying : “There are four kinds of
hearts : a clear heart which comprises something like night
lamp which brightens kt , an enveloped hearl whose cover is
tightly closed, a degenerated heart , and a plated heart . The
chear heart is that of the believer , his lamp is full of light. The
enveloped heart i3 that of the infidel , the degencrated heart is
that of the hypocrite who knew and denied , and the plated
heart is one of faith and hypocracy . The example of faith im it
is like planis which are watered by good water , and the sam-
ple of hypocracy is like ulcer which is supplied by blood and
pus . If ome of them prevailed it overcomes the other” 2,

the heart is not the machine - which only pumps blood inside
vessels , but it has other functions , the most important of which
is “Reason” , as it was revealed in 4 verse in the Holy Quran as a
noun , but it was mentionsd in more than (60) verses in the form
of a verb . This is an indication by Gracicus God te us not to toil
in searching for Lhe essence of the heart .

The position of “Reason” in Islamic jurisprudence :

Islamic jurisprudence gave top priorly to reason . It made iz

(1) Sural Al-Haj, verse 46 .
(2} Al-Musnad by [mam Ahmed , edition 1, p 17.
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As regards philosophers they gave “Reason™ dilferent defini-
tions which all were reduced to that of Al-Bakellani . As for doc-
tors they said that “Reason™ is one of the mind’s functions which
is linked only to the mind . This means that the reason looks at
the outside would through the (5) senses .

As for Sharia it agrees and disagrees with them . The Holy
Quran linked between the senses and “Reason™ strongly .

Allah the Al-Mighty says :
“Deaf , dumb , and net biind
They are void of wisdom™ ‘.

But Sharia differs with doctors who say that “Reason” is
linked only to the mind . but there are other insuwruments which
share the mind in this magnificent mission . ahead of which is the
(Heart) .

The Holy Quran and Sunna provide a solid proof which con-
firms this .

Allah the Al-Mighty says :-
“Da they not travel
Throught the land |, sa that
Thelr hearts {and minds)
May thus learn wisdom
And their ears may

Thus learn to hear ?

(1) SuraL Al-Bakara , verse 46 .
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provided with proofs and intellectal indications . They urged
their people to resort o reason and contemplate Allah’s creatures
as well as His wonders , so that they may be able to bear the re-
sponsibility which Allah the Al-Mighty bestowed upon them .

Many people who had preponderant minds were able to alter
the history of humanily . Those are divided into two parts :-

The first : employed these abilities in good deeds and what is
beneficial for humanity .

The second : employed them in evil deeds and what is harm-
ful to humanity .

The Essence of Reason :

Whal is reason ? what is jts nature ? Is it like limbs or is it one
of the mind’s means ? would it be possible to realize its essence
oneday , or will it remain a vague mystery of Gracious God's
mysteries which He only realizes thc means of their performance?

Many deligents wied to answer these questions such as lin-
guists , philosophers and clerics . Linguists consider “Reason” to
mcan Understanding . Other names for “Reason” are Al-Lob,
Al-Haja , Al-Fkr, Al-Zihn and Al-Pitna . As for lawmen they de-
fined reasen as the ready force to accept scienice or to distinguish
between right and falsehood .

Qadi Abu Bakr Al-Bakellani defined reason as saying: “‘Rea-
son is to abide by duties and to shun the impossible while keep-
ing with the known customs” (V)

(1) Dr. Abuml-Majeed Al-Najjar : Khilafm Al-Insan beiween Revelativa und Reason -
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Reason in Islam’s Balance

Dr. Ahmed Mohd. Kan‘sn - ¥

Reason’s Blessing :

Allah the Al-Mighty distingvished the humanbeing with the
great blessing of “Reason” . through reason alone he can realize
facts and dillerentiate between the right and falsehood .

Had not Allah the Al-Mighty granted him this merit, he would
have been like other creatures . Owing to the blessing of reason
which Allah the Al-Mighty bestowed upon the humanbeing, he
was able to present something new everyday. Some things were
imaginary, but the humanbeing was able - thanks to Allahs gift -
10 change them to felt realities .

Allah the Al-Mighty urged in the Holy Quran the use of rea-
son , and blamed those who do not resort to reasen and do not
deliberate . Gracious God resembled them with beasts . Allah the
Al-Mighty says

“For the worst of beasis

In the sight of Allah

Are the deaf and the dumb , -

Those who understand nog” (.

All the prophets whom Allah the Al-Mighty sent were

{*) A member of the Saudi Society for the family and Soclety thereby .
- A member of the Internaitlonat Saciety for Medicing Histary . (ISHIM) .
(1) Surat Al-Anfat | verse 22,
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B- a part which is not necessary for the contract but it is ben-
eficial to it , as to condition mortgage or a special quality in what
is sold . In this case this condition is comect .

C- a part which is not necessary to the conlract , and not in its
interest , but does not contradict accepted conditions such as a
condition for the seller’s henefit , to ride on the sold animal for a
certain period ot distance .

1t is also accurate because it does not contradict the contents
of the contract or Sharia ).

Sheikh Al-Islam Tbn Taymiya says in this part : cuntracts and
conditions are normal practices , the origin in them is that they
are not prohibited and it is preferred to say they ure permissible
till an indication says what is contrary .

The indication is what Allah the Al-Mighty says :

oo . When He hath

Explained (o you in detail

What is forbidden to you ..” .

It is general in kinds and deeds if they ate not spoiled ¥,

We conclude from the above mentioned that “Inflation™ is one
of the defects of money , and he who suffered great losscs owing
to inflation is entitled to ask for just compensation according to
what is decided by experts and judges .

{1) Look it Al-Moghni by Tbn Qudamnu &156 . &nd i raductions by Ibn KRoshd 2/544.

and Al-Majmou 91257, 258 .

(2) Swrat AleAwam verse 119,
(3} Majmou Al-Faawa 29.150./52 .
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3- Abolitien : the prohibition of dealing with money by the
Sultan (tuler) . In such behaviour the benefit of money is lost .

4- Cheating : it is the forgery of money and making it look like
banknotes which are printed by the state . Which puts it fo cir-
culation to buy goods with it , pay certain bills , or its exchange
with a true cusrency or something slse .

To what extent is il true to guarantee the value of whal
should be paid as confirmed in the contraet :

If we consider devaluation of maney as a defect , we should -
before considering the guatantee of the money value - have 4
look at ulema (schelars) divisions of contract's conditions . ‘They
divided them into many parts , the maost important of which are
two :

The first ; which contradicts the contents of the contract or legal
rulcs , thercfore it is invalid in itself , and the contract is correct,
or invalid in itself but aborting the contract “ such as a condition
which causes harm , the unawareness , interest or what aborts the
cantract’s benefit . For an example as someone who sold a house
to another person on condition that he does not dwell in it , or
whe married n woman on condition (hat be does not hitve sexuat
intercourse with ber {12,

The second : which does not contradict the contract . It consists
of many parts :

A- a part which is pecessary Lo the cuntract such as delivery
conditions , payment at once , and this does not alfect the validity
of the contract .

(1) Look lma Al-Moghni by Tbn Qudsma B/156 . Al-Majmou 97258 .
-45.
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That the first group see that the increase or decrease in money
value is not a defect and has an effect on the valve .

They looked wt [he price mentioned in the contract as valid
and can be paid by Its equivalent , without a hike or decrease .
They also noficed pulling an end ta the interest justification in the
same kind , and forhade the infliction of harm .

As for the second group : The said the vaulue is fixed but
looked into the real meaning of the price which is not the image,
They also kaid that the general rules of Islamic Sharia say justice
should prevail and loss prevented .

When deep drop in prices occur , justice czmnat be achicved
except by saying that the value is that which is authenticated in
the contract .

This difference is subject to assiduity since there is no firm
text which should be referred 10 , therefore everyone of them said |
what is prepondeant to him . The question is a modern one |
which requires further discussion and verification to define ils le-
gal rules .

Jurists viewpoint on currency defects :

Jurists (scholars) mentioned four defects related to eriticism
{from jurisprudence point of view . They are ;
1- Stapnation : it is the non-circulation of money in all countries.
2- Cessation : the non-availability of money for dealing , even if
it is aveilable with money changers or at homes . It is as if money
was absent from dealers and appeared in other places but dis.
appeared from the place of its existence ,
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or decreased , he cannot receive anything else except the prices
unanimously agreed on by all , and also the remaining prices if
they were not considered null and void but increased or de-
creased with regard to the prices of all .

3- To put an end to interest justification , because the return to
the value leads to the hike in one of them . IT is interest when we

4- This leads to loss owing to the unawareness of the paid
price (V.
The second saying :

It is the saying of those who see that the excessive hike or
drop in money value makes it imperative to return to the origin
value .

- This opinion is ascribed to the two Imams Abe Yousef and
Mohd. companions of Abe Hanifa and those who Ibn Abdeen
ascribed to in his message “Development of Rokood on money
issues”.

Also this opinion is ascribed to Imam Al-Rahouni , one of Al-
Malikiya scholars . They used general indications in Islamic
Sharia which say justice should prevail , and forbid injustice.
They also complied with legal rules which preserves rights and
forbid harm and causing harm to others .

Looking into the above mentioned sayings and their in-
dications we conclude the following :

(1) Look into previous references , and look into Nuzhat Al-Nofous in showing the ruling
for he who deals with money by Ibn Al-Haem ,p 71,72.
(2) Ibn Abdeen messages series 2/58 , sideline of Al-Rahouni 5/121 .
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of Saudi Arabia said : Banknotes are considered as a currency in
itself , the same as gold , silver and other prices (V.

Denial of its value leads to problems such as the non-payment
of Zakat for banknotes value , or their interest and the imper-
ishability of “Al-Salam” with them with regard to those who say
one compensation should be in cash such as gold or silver , in ad-
dition to other problems ),

Consideration of Inflation a defect in currency requires com-
pensation :

He who follows up ulema (scholars) viewpoints finds tWo op-
posite sayings on this issue :

The first saying which is well know to chiefs of the four doc-
trines . IT says that inflation (cheapness) is not a defect which re-
quires compensation . The main topic for them is in selling , and
some of them added to it the loan , rent and other dealings .

They mentioned the following indications :

1- These prices were fixed according to the signed contract.
They exist by themselves or by their equivalents . He deserves
nothing except what was mentioned in the signed contract .

2- Comparison with regard to Dirhams , Dinars , the measured
and the weighed .

If a signed contract is related to them and the prices went high

(1) The 10th resolution , third session 1 - 17/4/1394 H.

(2) Look into : Banknotes , its origin , date , value , and ruling . Abdullah Bin Imrai .

(3) Look into : Al-Mabsout by Al-Markhi 4/28-29 , sideline of Ibn Abdeen 4/534, Al-
Mudawana Al-Kobra by Imam Malek 3/444-445 . Al-Om , Al-Shafei 3/38 . A-
Majmou by Al-Nawawi , 9/282 and Al-Moghni 6/442 .
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To what extent is inflation considered a
defect in currency which requires
compensation

Dr. Hamza Bin Hussein Al-Fi‘er - '

The devaluation of money which is called in moodern economy
“[nflation” is one of the most complicated problems which af-
fects the states ecomormics , notably poor countries . Definitions
of inflation meet at oue meaning which says that it is a steady rise
in the general level of prices together with a steady drop in mon-
ey buying value .

Banknotes by which people deal nowadays are undoubtedly
money , because it is the means which is acceptable in general to
people [or exchange and evaluation of items, since there is no
other currency to use .

This opinion was unanimeusly endorsed by jurists and senior
ulema authority in the Kingdom of Saudi Arabi .

The Islamic jurisprudence council which is affiliated to the or-
ganization of the Islamic conference (0.1.C) resolution said :

Banknotes are considered as money which have the price val-
ue in full , and are governed by mules applied to gold , silver and
other prices . Senior ulema authority decision in the kingdom

{*} A professoc at Al-Sharia Collage « Um Al-Qura University . A Preacher ot the
Holy Mosque in Makkah Al-Mehummah . Memver of Al-Sharia contro) hody
at Al-Tazera Bank .

{1} Look imo Dr. Skawqi Donya , Inflation and stembard linking . p 2, 3. by Dr. Ahdui-
KRahman Yosxi .

(2) Reealution No. 21 {9/3) 85 .
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apparent that the Holy Quran is the written revelation beyond
doubt , and which js immunised against any scientific error ),

We have realized from what was mentioned hefore that the
basis of Islamic rulings is the order of Allah Al-Mighty und His
heavenly revelation which is represented in the Holy Quran vers-
es and the prophets Sunna . The basis of law is : pure mental
imagination and “Idealities” which have no return for them in the
world of reality or they do not exist in it . They alse ¢o not ex-
empt the human thought from being Jed astray without any in-
dication or from reference to uncontrolled reasons -and some-
times non-existent- .

The support of the natural law doctrine which is bused on rea-
som alone leads to the domination of the political authority or the
political ruler of the state in an absolute manner with regard 10
law . This in turn will lead to tyranny . The support of this doc-
trine ulso leads {o the weakness of pasitive legislation to deal
with afl disputes . But the abidance by Islamic Sharia does not
lead to this .

What remains , 1 recommend those responsible tor drafting
laws in Arab and Islamic states not to adopt the western pattern
in assiduity which is bused on the adoption of the natural law the-
ory an justice basis which are based on pure mental rules which
do not exist in reality .

(1) Meunice Boukay : ‘The old testament | the Bible | Lhe Holy Quran and Scienee™.
Trunsislon of Sheikh Khaled , Muftd Of Lebanon . p 290, the T<lamic office .
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but a group of vague thoughts with no firm content , that is to
say, they ate really unspecified and uncontrolled .
A comparison between Sharia ruling Basis and that of law :

Islamic Sharia differs basically from the natral law doctrine
which was reported (o have a connection with the natural law ba-
sis . That is to say that the idca of this philosophic doctrine is per-
plexed in its meaning and reality , passed through different stages
and the natural reason was its source {2,

As regards Islamic Sharia it is fixed and written texts . It pro-
vides us with positive , specific and controlled rules because it is
God's revelation represented in the Holy Quran verses and the
prophet’s Sunna (pbuh) . The Holy Quran is the direct revelation
and the prophet’s Sunna is the indirect revelatian . Gracious God
says :

“Nor does he say (aught)

Of (his own) desire

Itis no less than

Inspiration sent down fo him™ 2.

Both of them are called by Islarsic scholars the transferred,

that is 10 say the true report which is transferred from Gracious
God through the prophet (pbuh) .

The French scientist Mauric Boukay in his book: “The old
testament , the Bible , the Holy Quran and science” said thus it is

{1} Dr. Abdul-Nasser Tawfiq AFAhsr : Am entry i I6w study and application of [slamic
Sharia , p 373-374 . Al-Ssnda powting house , Cairo , 1997 .
(2) Surat Al-Ngjm verse 3-4 .
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1tis a synonym to the word law and in accordance with it .

The basis theory , origin , essence , the entrance to law and
objective sources of the law are all names for cne thing . It is the
foundation from which the law is derived (.

The natural law doctrine :

The natural law opinion is really perplexing in its meaning
and essence with regard to those who support it . Some of them
described it as unwritten and coming from geds . Sume of them
described it as reason’s Jaw which emanates from reason and hu-
man nature. There is another trend which calls for the natural law
development theory in accondance with the states' globalism ‘),

The natural law iea passed through different stages . Iis con-
tents do not remain unchanged . But it ended to express just val-
ues , supreme ideals or ideal indications 10 justice . It was created
by the humanbeing himself according to tirte arid place .

The most important criticism addressed ta the positive law
doctrine :

To say that natural law rules arc derived from mere thinking
and deliberation by reason confradicts the firmness’ claims of
these rules and their etemity as claimed by their supporters that
they aim at changing peoples’ mentality , its disagreement and
the effect of various conditions of the envitomment on it .

Also this saying leads to the conclusion that these rules are

(1) Dr. Abdwl-Hay Hijezi : the entrance ta the siudy of s science , pleI1,
(2} Dr. Samir Taago : the genceal (heory For law , p39 | and Dr, Heredi Abdul-Rehman:
the idea of law, p 54.

=38



=‘The Basis of Sharin Ruling and Law {comparison study) *

it considers indications rules , according to texts , and derives
their strength and proofs from these texts .

What is important in Istamic Sharia is only the legal text . It is
alone from which the legal ruling and its indication is derived .

The inclusion of the rulings In the texts :

It is well known that the true legislator is “Allah™ Alone and
the prophet {phuh) reports and clarifies His revelations .

The role of those who perform assiduity and key men in all
times is limited to the unveiling of the ruling and make it appar-
ent to people . They exert a scientific and mentat effort during
which they pursue tokens and indications made by the legislator
and guide to Allah’s ruling for every problem . And since the leg-
islator’s address is only an indication for the ruling and not its es-
sence . The texts of this address included all acts of the entrusted
and comprised mlings for all incidents which happened and will
happen . As regards this , the late Tmam Shafiee said : “for every
disaster which befalls any maslem , there is an indication related
to means by which it is possible to deal with it" (1,

The law basis :

Law is a simple gencral ome which organizes social links
among society members in an imposed and general maaner,
through the threat to impose the penalty owing to the viclation of
© law @,

(1} [nam Al-Shafies . Mohd. Bln ldris: Al-Risala , p20 . Sciemtif: books house , Beindt,

verificalion of Almmed Shaker ,

(2) Dr. Jamil Al-Sharkawi , lessons on the Jaw's ofigin “the law's theory” pi3 , Der Al-
Nahda Al-Arabiya , Cairo , 1566 .
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For them , and tha! they
May give thought” ),

Comparison also is not an independent indication from the
texts of the Holy Quran and Sunna . It does not contradict them,
but an indication which depends on texis . It derives its strength
from them (2.

Comparison which was defined by fundamentalists as giving a
case which has no text , the ruling of another one which has a text
related to its ruling , owing to the equality of the two cascs in the
cause of the ruling ¢, is not an independent indication apart from
texts or contradicts them but an indication te reasonable texts.
Graciovs God said :

“‘Say not (o them a word

of concept” ) means literally the prohibition of grumbling,
but according to reason the prohibition of other acts tather than
grumbling as beating , offending and other acts .

What was said about comparison applies also to the general
interest . That is to say if comparison was an indication with a
single reasonable text , then general interest is an indication with
a group of reasonable texts .

The same applies to the remaining indications or general in-
dications adopted by scholars of Islamic jurisprudence such as
appreciation , custom , accompaniment and others , that is to say
(1) Soml Al-Nuhl verse 44,

{2} Al-Anseri : Fawaih Al-Rahmoux, Muslem’s explanation “Al- Thabom™ chapt. 2, p 3 .

(3) Ton Qudama : Rawdat Al-Nazer , p 145 .
(4) Surat Al-Tera versa 23
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by the eternal miracte . The prophet (pbuh) confined his miracle
to the Holy Quran by saying :

“All prophets who preceded him were given miracles
which were believed by humanbeings , but what was I given a
revelation by Ailah to me . T hope (o be the prophet who has
the biggest number of followers on Judgement Day™ (V.

The Holy Quran called for the obedience by Al-Sunna and de-
pendence on it , in quoting rules which are specific in general, in-
cluding Gracious God saying :

“Q ye who beifeve !

QObey Allnh , and obey

The Messenger

And those charged

With authority among you™ .

Sunna provides an interpretation to the meanings of the Holy
Quran .

Gracious God says :

“And we have sent down

Unto thee {(also) the Message ;
That thou magest explain clearly

Ta men what is sent

(1) Namatad by Imam Al-Bokhad in his Sahech , im the book of “Al-lilisam by 1ke Holy
Quran and Sunna™ No, 2774 . Numaration of Mobd. Fouad Abdul-Baki , and Muslem
in his Sahaeh in “Kfiab Al-Biman" Ne. 152 , mumenition of Muhd. Fouad Abdul-Baki -

(2) Surer Al-Nisa versa 59 .
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This saying indicates the necd for the performance of prayers

and giving Zakat .
The second direction : Its indication for origing and rules on
which sub-partial rules depend , such as its indication that una-
nitity is an evidence and comparison also is an evidence on
which we should depend to deduce rules , and that the prophet’s
companions saying is a proof and the rules of those who preceded
us is an indication and so on (¥,

The Holy Quran, Sunna and others of indication rules deduced
from them are called by jurists the general indications, because
they guide the assiduous and make them well acquajnted with un-
known rules @), these are: the Holy Quran , Sunna , unanimity
and comparison . Also there are subordinate indications . These
are the general interest and appreciation . Some of them are con-
sidered comparison within these indications . They are derived
from the Holy Quran and Sunna @), The fundumentalists clarified
the ranks of these sources or indications when they referred to
them for the sake of deriving rules from them . All these sources
and indications in their various kinds are refemmed to their first
source when verified , the Holy Quran , Al-Amidey said after he
mentioned the indications “the origin of all of them is the Holy
Quran” ™.

The prophet’s Sunna is referred to its fiest source -the Holy
Quran-, It is based on the truth of the message which was proven
mwdm im Shatia Origins , chapt. 3, p 22,

(2) Al-Asnrud : Nikayat ARSool chapt, ), p22.
(3} Al-Amdi : Al-Tnkam Fi Ausonl Al-Abkam , chpl. 1 ,p 163 .

(4) Al-Amdi : A)-Tnkae Fi Ausaul Al-Akkam , chys. | ,p 163,
M-
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ification rules , Zakat , Hajj , Jihad , hunting and sacrifices , such
as Gracious God's saying

“And be steadfast in prayers
Give Zakat ,

And bow down your heads
With thaose wha bow dewn

{in worship)” ).

Allah the Al-Mighty also says :
“Be steadfast in prayer

And give Zakat

Then did ye turn back

Except a few amony you

And ye backslide (even now)’ '\,
Gracious God also says :

“And be steadfast in prayer
And give Zakat :

And whatever good

Ye send forth for your souls
Before you , ye shall find it
With Alleh : for Allah sees

Well all that ye do” .

(1) Surar Al.-Baqara , from versc 43,
(R} Swrar Al-Baqara , from verse 83,
(3) Surar Al-Baywa , from verse 110,
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indication for His rulings is : the texts of heavenly revelauon, and
the prophet (pbuh) is the informant of Allah the Al-Mighty
speech “The Holy Quran” .

Also the prophet (pbuh) is the interpreter to Allah the Al-
Mighty speech with regard to the prophet's Sunna texts which are
considered as a pant of heavenly revelation.

Allah the Al-Mighty says :

“Nar daes he say (aught)

Of (his own) Desire

it is no dess than

Inspiration sent to him” ("),

This means that the origin of Shuria laws is the texts of the
heavenly revelation wilh its two divisions : the Holy Quran and
the prophet’s Sunna .

Consequently the understanding of the Sharia ruling depends
on the understanding of the Holy Quean and the prophet’s Sunna
in general and in detail ., They are the origin of Islamic legislation
and a source to all Sharia rules and other indicative rules which
help to derive the sub-pardial rules as unanimity , comparison,
general interest , appreciation and others @,

That is to say these texis are considered an origin und a source
to Islamic rules in two direddions :

The first direetion : Its indication for sub-partial rules as pur-
{1y Surat AbNajm , verse Jand 4.
{2) Al-Shalibi : Accordamces in Sharin Origins , chapt. 4 .p 16
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The Ruler in Islamic Sharia and the Reason’s job according
to Istamic Ulema {(scholars) :

There is no dilference at all among Islamic Scholars . Allah
the Al-Mighty alone is the ruler , that is to say the source of wul-
ings and who formulated them -all Sharia laws- whether the rul-
ing was derived from the text revealed by Allah to His messenger
(pbuh) such as the Holy Quran , Sunna or what jurists concluded
with regard to the ruling which is based on indication and tokens
made by Gracious Ged to deduce His rulings , because assiduity
is a feature for the ruling and not a source for it .

Allah the Al-Mighty says :-
“..., The commiand
Rests with none but Allah :
He declares the truth ,
And He is the best of judges™ (U,
The Reason’s job according ta Islamic ulema {scheolars) :

Reason according to all Islamic scholars cannot be a legisiator
after the ruling has been revealed , but looks into the legisiator's
texts and general rules . The reason’s job is the realization of the
ruling not its positivity . It is a means to realize the Sharia rule
aceording to unanimity by Moslems @

The origin with regard to Sharia laws s the legislator’s texts:
The ruler is only one , He is Allah the Al-Mighty and the

(1) Swrat Al-An*am verse 57.
(%) Look inta AlBahr Al-Moheet in jurisprudence oelgins chapt. |, p 147- 148 . Published
by Kuwnia's Endnwments Minisiry .
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What is meant by Allah the Al-Mighty adifress is His speecht",
which is represented in revelation texts . What is meant by the
entrusted deeds : is their heliefs , worship , treatment and moral
deeds . All of them are related to Sharia laws 2.

Imposition means request . The request may be a request to
acl ar to give up . Bach of them may be strict or non-binding .

This request included (4) matiers ©); They are positivity : It is
the legislator’s demand to perform a binding act .

Deputation : Tt is the legislator's demand to perform & non-
binding act .

Prohibition : It is the legislator's finm demand not to perform
any deed .

Reluctance : Tt is the legislator's demand to put an end to
performance in a non-binding manner .

Selection : It means permissibility and compremisc between
performance and giving up ¢,

Placing ; It means making , it is Gracious God's address related
to making something a cause for the performance of the
snlrusted , a condition or an obstacke for it .

Each address related to the entrusted deeds with regard to

causes , conditions or obstacks is the human law acconling to the
ananimous opinion of jurisprudence anigin scholars ().

(1) Al-Tiji Adudidesn , expluntion of Mukh AlMuntahachapt. |,p 22| .

(2) Al-Asmuwi : Nibuyst Al-S00] chapl. 1, p24, Ton Al-Bajar Al-Fosowhi: Explanation of
Al-Kawksb Al-Muneer, chapt, 1, p 337,

(3) Al-Ghezali : Abu Hamed : Al-Mustasfa in Jurisprudence origins chapt. 1 ,p 56,

(&) Al-Shankesii , 8 memorandum in jurispradence criging , p 229 .

(5) Ibo Amir Al-Haji : Al-Tagreer and Tubbezr on Al-Taheeer chapt. 2 . p 76 . Scientfic
Books House .
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The Basis of Sharia Ruling and Law
(comparison study)

Dr. Hassan Salem Migbel Bin Ahmed ALDasi =
Praise be to Allah, and pcace be upon His Messenger .

Legislative rules in the whole wotld have their origin either in
heavenly revelation or human brain . We mean by the heavenly
revelation the Islamic Sharia which is the final general message
revealcd to prophet Mohd. {pbuh) the seal of all prophets . As re-
gards the messengers’ legislations who preceded Mohd. (pbuh)
they were limited , imed and in a special pepndiud stage for cer-
tain pecples . Therefore Allah the Al-Mighty did not guarantee
the maintenance of their sacred sources , their loss and altera-
Gions. Thus heavenly books revealed before the Holy Quran were
altered and Allah’s words mingled with these of humanbeings .

We nean by the law here , the law which was drafted by hu-~
manbcings and derived from human brain alone. We do not mean
by it the law which is denved from the Isiamic Sharia . Such law
is classified under Islamic Sharia and not that which is drafted by
humanbeings .

Definition of Sharia law :

Jurisprudence scholars defined Sharia law as Allah the Al
Mighty address which is related to the deeds of those charged
with imposition , selection or drafting (V.

("} Coproffessor i judsprudence and Hadith division . Faculty of Sharia and Low

University of 8an’a .

{1) Al-Shoukani Mohd. Bin Ali: Irshad AlJohoul , Dear Al-Marifa , Beirut p 6 and Al-ligi

Adodudin Abdul-Rahman Bin Ahmed: Explanation of Mukhtusar Al-Murisha chapt 2,

p 220, Scientific Books House . Beirnut Edition 2, 1983 .
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the scholar who performs assiduity and endorses what his assidu-
ity yielded .

4- Imitation’s origination has many specific and known caus-
es. 11 also has negative effects such as the involvement of Islamic
jurisprudence and its jurists in the sphere of stagnation , in adds-
tion to the spread of arguments , debate , and exaggeration in the
field of classification as well as the transformation of the means
rank to that of goals . The negative effects also comprise the di-
rectinn of criticism against he who claims Assiduity ([jtibad) .

28-
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Thirdly: The sterility of carricula used in teaching Sharia
sciences and exaggeration in research as well as de-
liberation in cases which rarely oceur :

Some scholars spent the years of their life in debate over gues-
tion which seldom take place . Some of them made a lot of chat-
ting on jurisprudence (Figh) sources . They alse wrote many
books on Imams’ values and merits .

There is no doubt that such matters had put an end to the fac-
tors that supported science and contributed to its growth and de-
velopment . Consequently these factors played a major role in the
stagnation of Islamic jurisprudence (.

“Conclusion on discussion results”

Following the scientific tour of imitation’s impact on the ef-
ficiency of assiduity we conclude the following !

- The topic of imitation is of vital importance . Scholars
wrote about it in the past and recently . It is very complicated,
sloppy and a labyrinth which is not easy to get rid of .

2- Imitation is not the same as following , because foilowing
is a follow up to the sayer on the basis of available indications re-
lated to his doctrine . This is in contrary to imitation which is to
quote others sayings without any clear indication (evidence) .

3- The illiterate can seek advice or imitate to the contrary of
(1) Al-Insaf in showing the cause of dissent , p 144 , and Al-Hulal Al-Sundosiya
by Al-Telntecani , edition | , p 03 ,
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The second : the gathering of what is scattered in doctrines’
books branches to make it comprehensive with regard to ques-
tions (V.

Each one of them had good intentions , but they resorted to
exaggeration which left negative effects on assiduity in Islamic
jurisprudence and resulled in the retreat of jurisprudence and its
stagnation .

Secendly : the spread of debates and arguments :

Debate is a science by which he who is well acquainted with it
pinpoints the errors in his opponents’ ¢laim and rectify his doc-
uine by providing the tru¢ indication for its comectness .

The aim of this during assiduity eras was the addition of a
new opinion and to retumn back to what is right . But the lalest
scholars methed in debate was based on fanaticism and rivalry
which left a negative effect on Assiduity and those who perform
it in Islamic jurisprudence .

Imam Al-Ghazali set many conditions for debate , the most
important of which is the atainment of the right , and to make
use of it in learning and to keep it free from envy , arrogance and

hypocracy ¢,

(1) Al-Fikr Al-S8ami . edition 2, p 398-399 .

(2) Look inte Taker Ben Ashour, p 179.

{3} Look into : AtMinhaj by AFBaji . p 11, 81d “Adab Al-Bahth and Munazar™
by Al-Shangiti, p4.

(4) Referto : “Revival of Religion Sciences™ , p 56-58 .

2-



*Taritation and M2 effects va the siliclency of Assidulty in Iskanilc Jurbgrudence?

4- Jurists did not discuss the sayings of their doctrines owing
to the prevalence of imitation by them , for imitation prevailed
over their intellectual abilities . Meanwhile those who verify
doctrings drew the attention for Lhe need to scrutinize the au-
thenticated books on Fatwa . Also precautions must be taken dur-
ing quoting to avert all that contradicts texts , Upanimity or com-
parisen .

Imam Al-Karafi says: “Therefore contemporaries must con-
template their doctrines” <",

They also stressed the need for the promotion of jurisprudence
heritage by studying what was left of it by Trnams 10 explain and

even summarize it .

The result of this call was the yielding of a plorious Islamic
legislation together with a rich heritage in jurisprudence .

The Sth Subject
Aspects of Stagnation
The most imporlant effects of imnitation was the involvement
of jurisprudence and jurists in the spheze of stagnation .
This can be clearly seen in many aspects :
Firstly the spread of Summaries :
Some jurists abbreviated the Jong texts o achieve two goals :

The first : The teduction of the text's words to facilitate its
memorization .

(1) Al-Forouk , edition 2, p 100-110.
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There is no doubt that the closure of assiduity door is an open
denial of the prophet’s companions and followers procures with
regard to any questions which arise . These questions are either
dealt with accarding ta Sharia or away from it .

The Fourth Subject
Imitation Effects

The most important effects of this negalive phenomenon are
as follows :

1- Pushing jurisprudence and jurists into the state of stagna-
tion and dullnesa . This phenomenon also led to the disruption of
talents and abilities and they were unable to present any new
thing .

2- The spread of the saying that focussing should be on ju-
risprudence (Figh) and not Hadith . This saying spread and 1im-
itators clung to it , when lhe Roly Quran and Sunna are the es-
sence of jurisprudence . As for other sources such as unanimity,
comparisen and others , it is apparent that each one of them refers
to the Holy Quean and Sunna , and depend on them for its ex-
istence and strength

3- Criticism of those whe claim assiduity .

‘There is no doubt that the condemnation of assiduity and urg-
ing people not to deal with all that may oppose imitation , has led
to the scarcity or the non-existence of those who perform assiduity!!'.

(1) Refer ta Al-A from Al-Kawasem by bn Al-Arabi . p 369, and Al
Inisam by Al-Shatibi , edition 2, p 348
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tion of the judpe , and spniled the judiciary’s prestige is no more
a means to preserve rights . This led to the weakening of assidu-
ity movement in Islamic jurisprudence .

The abovementioned can be considered as reasons which led
indirectly 1o the revival of imitation movement . But there are cb-
jective reasons which contributed to the consolidation of imita-
tion in people’s minds .

These can be represented in the fallowing :
1- Religious Fanaticism :

This pheaomencn is a main reason for the discouragement of

Assiduity movement and an outstanding factor for imitation ¢,

Imam Al-Shatibi @ “He erred because he ignored the in-
dication and depended on men . Therelore they deviated [ron; the
true path of the prophet’s companions (pbuh) and the followers.
they yielded to their inclinations without knowledge and lost the
true path .

2- Closure of Assiduity door :

It is another canse for the stagnation of assiduity . It is also an
abortion of the mind'’s role and human talents Tbn Khaldoun says:
Every imitator followed the doctrine of those whom he imitated
after the correction of the origins and the dependence on'narra-
tion . The claimer of assiduity at that time was met with rejection

and no body imitated him. Moslems at present imitated those four
Imams &),

(1) Look into : The generm) jurisprodent inlct . ediion 1, p 177 .
(?) Al-taisam , edition 2, p 347.
(3) Introduction, p 355 .
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The preat state which used to encourage assiduous jurists , ang
call on them ¢o perform cesearch disappeared . All this had a neg-
ative impact on jurisprudence march which began o stagnate in
addition to this the pertition af the caliphate state during the 4ty
century to many states such as Bani- Al-Abbas state who ruled in
Buphdad and Egypt’s province which was ruled by the Shiite in
addition to Africa , Syria and Hijaz as well as the Umayyad state
in Andalusia .

This development with the ebscense of scientific journey’s led
10 the break of ties , the split of scholars opinions and the weak-
ening of Assiduity (Ijtibad) movement ¢,

2- The sluggishness of determimtion :

The kayruwan jurist Saeed Bin Al-Haddad says: Lack of rea
son and the slack of determination made many people involvedin
imitation™ @,

Their spirit of independent thinking in legislature was ruined
and they did not have the ability to mieditate in the Holy Quran
and Sunna , thus assiduity movement innovation and legislation
was put to an end .

The interference of the rulers In Judiciary

Judiciary during the wise caliphs era and the Umayyad reign
was among the most effective factors which led to the enrichment
of Islamic jurisprudence through innovated opinions . But the in-
terference of rulers in the judiciary matters destabilized the posi-

(1} Abridged from Al-Fike Al-Sami | edition 2, p 13-14 .

{2) Tarteeb AkDar, edition 5, p 86 .

(3) Look into : Summary of legistamre Histary , p 9899,
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This great and strong spirit and independence which prevailed
when Imams practised independent thinking . Imam Abu Hanifa
says @ “If Al-Hadith is ascribed ta the prophet (pbuh) we shall
comply with it , if it was narrated by His companions . we have
the choice and if it was reponied by the followers , we shall com-
pete with them” (),

And Tmam Malek says : “Everyone is responsible for his say-
ings except the prophet (pbuh)” 2,

What the writers called the spirit of imitation 10 (Fiyh) history
replaced independent spirit .

As this strong and independent spirit disappeared , the will of
scholars waned and weakness prevailed over minds and hearts:
this made people resort to imitation .

There is no doubl that reasons and factors led to this | It is
summarized as follows :

1- Political Factors :

Political factors contributed in the weakening of the scientific
movement in general and jurisprudence movement in particular,
The Islamic state was in a slate of disarray at that time . It was re-
duced to mini-states and emirates which are united at one time
and separated at another . Rulers were preoccupied with disputes
and wars . They neglected the local infrastructure and sciences.

(1) As was Al-Dahlawi quoted in Al-Tnsaf , p 118-119 and "“Al-Hajwi in Sublink
Thinking”, edition 2, p 65, selection from the Ihree Imams vires , p 266 .
(2) “Terteeb Al-Madarek” , edition | . p 62-63 . narrated by Ibn Abdul-Bar in
“Jame Buyan Al-Blm” and its virtues . edition 2, p 926 . and Ibn Hazm in Al-

Ahkam , adition 6, p 145 .,
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They used to refer to the Holy Quran , and if they did not find
the answer to the question they refes to “Sunna” . If they did nat
find a solution in Sunna they would refer to the sayings of the
prophet’s companions and his followers . They may also resort o
the delibetation into the texts of the Holy bouk and Sunna and the
issue according to its equivalent ",

1o addition to contemporaries a group of scholars who fear
narration and 4o not fear the issuance of Fatawa emerged . They
had good sense and shaip minds which enabled them to find an-
gwers to questions according to the sayings of their companions .
thus they paved the way for jurisprudence on the basis of finding
solurions to questions through consmplation in the Holy Quran
and Sunna .

Meanwhile imitation began to find its way into the Tslamic jo-
rispfudence from the beginning of the 3rd century till the 4th cen-
tury , where jurisprudence (Figh) stagnated and did not achieve
any progress .

Imitation prevailed among jurists and they became a burden
with regard to the jurisprudence of Abe Hanifa , Malek , Al-
Shafiee , Ahmed and their counterparts whose doctrines were it
circulalion at that time .

The sayings of those Imams tantamounted to the rank nf texts
. This led to the emergence of obstacles between the nation and
Sharia texts .

(1) Look into Hajjarullah Al-Balegeh , edition 1, p 436-439 , and Al-Insaf iv
Shouwing lie cause of differentiativn , p 100 and afser it .
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question and imitation and are divided into two groups :

The first group : comprises the illiterate who are allowerl 10
imitate in Sharia branches and legal rules , because they did not
reach the level of performing assiduity .

The second group : consists of scholars and those who per-
form assiduity and meet the necessary conditions for il. Those are
duty bound to perform assiduity and avoid imitation .

The third suhject
Causes of Imitation (Its motives)
Imitation was not known in the first and second centuries . It
only occurred after the end of glorious centuries .
As regards this Abu Tuleb Al-Makki (! says : people during
the first and second centuries did not agree to Fatawa according
to one doctrine and the abidance by it .

This means that abidance by the four Imams doctrines only
happened after the elapse of Assiduity Imams era .

The public used not to foltow anyone on questions which huve
unanimity by the nation . They leamed jurisprudence rules from
jurists and scholars . If any disaster befell them , they resont to
any available Mufti without the certainty of a doctrine .

Scholars and jurists were preoccupied with the prophet's say-
ings (pbuh) and those of his companions (may Allah please
them).

{1} Quoting Hajjatullah Al-Baiegah by Shah Waleyullah Al-Dahluwi . edition ) . p
438, and Al-Insaf by the same author , o 109-110 .
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ohligntory to them and others . For imitation is ignorance and not
knowledge” .
‘The 3rd saying : Details :

1t is the differentiation berween the iliiterate und the assiduous
. Imitation is obligatory for the illilerate and it is impermissible
for the assiduous . It is the cndorsed saying and was chosen by
many scholars including the four Imams ‘P,

Emphasis must be laid also on the non-imitatien with regard
10 the knowledge of Allah the Al-Mighty . it is a knowledge in
which the common and the private share, In fact it is known from
religion

lbn Abdul-Bar speke about ananimity with regard o the per-
missibility of imitation for the illiterate as indicated by Allah the
Al-Mighty :

“If ye realize this not , ask

Of those who possess the

Message™ %),

Tlliterates are not authorized te issue Fatawa owing to their ig-
norance of the meanings , analysis and prohibition as well as
their indications .-

The Sumimary is that the people are at odds on the assiduity
(1) Look into Al-Mostasli . edition 4 , p 132, Al-Mehsoul , edition 6 . p 83 , Al-

Ahkam by Al-A"amidi , edition 4, p 299 , and Al-Bahr Al-Mohest , edtion 6. p

280.

(2} Suraf Al-Anbiya . verse 7 .
(1) Al-Motamad , edition 2 , p 360 and lami Beyan Al-Eim , edition 2, p 989 .
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are the same in this connection™ "% He also stressed that the
prohibition of imitation is the doctrine of Abe Hanifa , Malik and
Al-Shafiee , Mohd. Bin Ali Al-Shoukani shared him in the pro-
hibiticn and ascribed the impermissibility of imitation to Ihe four
Imams @,

There is no doubt that this matter is impermissible , because
what was ascribed to the four Imams on the prohibition of theic
imitation was meant in general for a scholar who was ready for
Assiduily . This scholar is forbidden to imitate owing to his toler-
ance in his faith . Moreover making every sane person reach the
level of Assiduity is a very difficult lask . It opens a door for an
endless confusion and may lead to the collapse of Sharin and the
obliteration of all its waces , thus obliging all peoplc to resort o
Assiduity . This in twm will put an end to utilities and people find
themselves in a critical sitvation .

The 2nd saying :

The absolute need for imitation . this saying was ascribed by
Al-Ghazali to Al-Hashawiya ¥, and Taleemiya ‘*,

Al-Shoukani commented on their doctrine by saying!™:
“Those were not satisfied by their ignorance |, till they made it

(1) Al-Nabz,p117 .

{2) Refer to : the useful saying on “Ijtihad and Tagleed indicaions™ , p 24 . Irshad
Al-Fohoul , edition 2 . p 351 . And irshad Al-Fohoul . edition 2, p 351 .

{3) Sruffing in speech : “the useless which is aimless . this is applied to the person
who will not be confided by people “'Lisan Al-Arab” , edition 14, p 180G, vo-
cabularies , p 87 .

(4) Al-Talimiya : A group from Al-Batiniya sects . Look into “Manar Al-Huda” in
the illustration ef the ancestors creed, p 10.

(5) Inkshad Al-Fohoul , editinn 2, p 352 .
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distinguished from the public , for they differ from them in their
illustrations , culture and their ability to realize the vague details .
this comprises a ruling which the illiterate realizes by his heaet
and tongue”

And after (hn Taymiyah mentioned a convincing intellectual
indications on the correctness of the imitator's faith . He said:
this is easy which the public will easily realize . Therefore we
endorsed their faith and knowledge . and this is quite clear and
evident ().

Secondly :

Imitation in jurisprudence branches {legal questions) .

The scholars differed on the ruling for imitation in ju-
risprudence branches and legal questions by edopting three sayings:
The first saying :

Imitation is strictly forbidden in legal maticrs . Every sane
person should perform assiduity for himself . This the doctrine of
some Mutazila in Baghdad @ and adopted by Abu Mohd. Bin
Hazm ? who said : “All imitation is impermissible according to
all creeds, from the beginning to the end . Such as in Monothe-
ism, prophecies , destiny , faith , threat , Imamate , preference,
all forms of worshipping and rules”™ .

And after he mentioned the verses which ceasure the imitation
of parents and chairmen . he said: The illiterate and the educated
(1) Dare Ta'arod Al-Akf and Al-Nak! .

(2) Al-Mo'tamad , edition 2, Al-Ahkam by AFAmidi , edition 4 . p 306 .
(3) Al-Ahkam x Osoul Al-Deza , by 1tm Hazm , edition 5, p 86 .
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Al-Sama’ni ‘" also supported it saying : “It is impermissible
1o ask the mob (o comply with the funduments according to their
indications , because this entails a great difficulty . They are more
vague than jurisprudence indications in branches . Se they were
unclear for most of the reasonable despite the utmast attention
and care given to these fundaments . thus fundaments indications
became like those of the branches” .

But Imam Bin Taymiya shed light on this question by saying**:
the true essence of faith is the tranquility of the soul and heart to
be well acquainted with the beliefs , by ascribing this to a suitable
indication . This is also applied to the mob . This is evident as
follows : If it was said to someone of the mob : How did you re-
alize the existence of your God ? He wiil say that He alone creut-
ed this sky and raissd itup .

This is quoted from Aflah the Al-Mighty saying :
“Deo they not look ?

At the camnels ? -

How they are made ?-

And at the sky

Haw it is raised kigh 7 ),

And from various verses in the Holy Quran in which the
names were mentioned to be taken into consideration .
These verses were the hope for scholars . In this they were

(1) Kawate Al-Adellah | edition 5, p 113,
(2) In Coniradiction of the mind and quoting . edition 6 . p 445
(3) Surat Al-Ghashiya .

-15-
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mentalist questions related Lo creed , justice and praphecies either
by the assiduity or the mob U7,

This is the docirine of Imam Ahmed . It wus related by Ihn
Akeel ', as a doctrine for jurists and scholars .

Abu Al-Khattab Al-Kolozani ' ascribed it to ulama {schal-
ars) in general it as the doctrine of the public ©*".

The indication of those that the qualified should ba acquainted
with maiters relared to the creed , and the imitaor is wot a ware of
Lhe truth of the saying of whom he imitated . Tt iz possible thar he
is mistaken and biased ©).

The 2pd saying :

Most of jurists and contemporaries said it is permissible to im-
itare in the fundaments of religion ). [t is the viewpeint of the -
inost of fundamentalists, some of the companions of Imam Al-
Shafice. It was supported by Al-Sijelmasi in his message “Rad
Al-Tashdesd in the imitation question” %,

(1) Al-Tamhesd by Al-Kolkzai , editan 4 , p 369 . Al-Mahsou| . edition 6 . p 91,
and Tankeeh Al-Fosoul , p 343 .

(2) It was nscribied to him by Ibn Al-Naljarin Sharh Al-Kawkab Al-Munir . edition
4.p533.

{3) Al-Wadeh in ()saul Al-Figh , edilion 5, p 493-500 .

(4) In Al-Tamheed , edition 4, p 396,

(5) In Tankesh ALFosout , p 443944 .

(6) Look into : Al-Motamad in Osoul ARFigh , edition 2 . p 365 . Lauute Al
Adella, edition 3,p 112, and Al-Iamheed by Al-Kalozani . cdition 4. p 369

{?) Look inio : Kawate Al-Adillah . cdition 5, p t15, Al-Tamheed by Al-Klueani,
sdition 4, p 396.

(8} Look into : Al-Motrnad . editian 2, p 265, ord the message of : “Rad Al-
Tashdeed in Masalat Al-Togieed™ is o manuseript under verilication it will be
published soon .

14-
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Therefore we deduce from the above menticned that imitation
is : to follow he who has ne proof , and wha does naot depend on
any knowledge ¢V,

This definition comprises the following in deeds and sayings.
This is the doctrine of Al-Sua’d Al-Taltazani'®, and Al-Mohagek
Al-Banani 9,

The difference between following and imitation :

Imitation for a fundamentalist group is not the same as fol-
lowing , because imitation is the adoption of others viewpoints
withont any proof as mentioned before , and in contrary to fol-
lowing which is the follow up of the path of (he followed and the

deduction of the indication (evidencc) in the same way the fol-
lowed person behaved 4.

The 2nd subject
The ruling for imitation

Firstly : The fundaments of religion :

Ulema (scholars) differed on the ruling for imitation in the re-
ligion's fundaments and questions related to the creed. They have
two sayings on this .

The first saying : It is not permissible to imitate in funda-

(1) “Al-Talkhees”, edition 3, p 425 , and “Irshad Al-Fohoul" , aditon 2, p 246 .

(2) In the sideline of Ali Al-Adod an AkMokhassar . edition 2., p 305,

(3) In the sideline an “Al-Mohall2 i lame Al-Jawame , ediion 2, p 303

(4) Look into : Jame Bayan Al-llm by Ion Abdul-Barj . edition 2, p 993 , and Ulpm
Al-Muwakieen , by Thn Al-Qayyem , editon 2, p 198 .

13-
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Idiomatically : 1t is the acceptance of one’s saying or re-
ligious matters without an indication ",

Therefore we exclude from the definition the preference to the
sayings of the prophel (pbuh) and what was agreed on unan-
imously by Assiduants of that time . Also the refeming of the il-
literate to the Mufti's saying and the judge’s practices according
to the sayings of the honest witnesses . All the above mentioned
is pot an imitation .

it is the selection of judge Abe Y-ala @, [bn Samani ), Al-
Sayf Al-ATamady 0 and Ibn Al-Hajeb

Judge Abu Bakr stated in the book of Al-Takreeb that una-
nimity in the adaption of what the prophet (pbuh) said and the
reference (o il is not at imilalion , but an indication and certain
knowledge ¢,

Also resorting to the unanimous sayings by people is not con-
sidered imitation , and the referring by the illlternte 10 saying of
he who performs assiduity is not imilalion as well , hecausc Allah
the Al-Mighly made the scholer’s saying knowledge with regard
to the illiterate and obliged him to follow it .

{1y Referto: “AbMuslasfa” by Al-Ghazali . edision 4, p 139, “Al-Ahkam™ by Al-
A'amad: , edition 4 , p 297 , “Osoul Rin Matleh™ , adition 4 , p 1531, and
“Sharh AFKawahab ARManic™ by Ibn Al-Najjsr , editien 4 . p $29-530 .

(2) Al-kdsh, editond,p1216.

(3) Al-Kawate , edilion 5, p97-98 .

{4) Al-Ahkam, edtiond , p29% .

(5) Al-Mohkiassar Al-Maniahi . edition 2 . p 303,

{6) Look into - :Al-Babr Al-Mohzet™ by AkZirkashi, edition 6, p 271 .

(7} Look Into Kawale' A)-Adillah , editian 5. p 99, “Al-Ahkam” by Al-A'widi,
edition ¢, p 298, “Al-Talkhees", edition 3, p 426 and Al-Mosiasfa, edition 4, p 140,

-12-
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Consequently the ccssation of Assiduily contradicts the char-
acteriatics of Jslamic legislation . It also leads to the [reezing and
stagnation of Islamic jurisprudence. Moslems will face new ques-
tions which necd the derivation of suitable rules from Sharia texts 'U.

If Tslamic Sharia and its jurisprudence sourccs are capabie to
solve all the new problems in humanlife , and if it is valid for
every time and place till judgment day , then he who manages to
stop Assiduity in Islamic jurisprudence poses a strong hindrance
along its path what are the most significant reasons which forbid
ulema (scholars) and jurists to perform Assiduity ?

There is no doubt that many reasons hindered Assiduity move,
the most important of which was “Imitation phenomenon’” which
we are dealing to unveil its effccts and harms und to shed light on
its various aspects and its historical stages .

The first subject
The meaning ot Imitation (Takleed)

In the language it is taken from the necklace which is put
arqund the neck of somcone or something else . For an example:
ta put a necklace around the neck of the female camel as a sign to
show that it is a Hady '#, that is to say by puiting the necklace
around the female camel he is as if he surrounds it to show that it
is a Hady (immolation @.

(1) Look into Al-ljtihad and the jurisprudence (Figh) role in solving problems . by

Sheik Mustafa Al-Zarka . Islamic universily Magazine . No. 22, (Y89, p [49-15].
(2) Look into the subject : (Kold) in Lisan Al-Arab by 1bn Manzour . edition 3.

p 367,

(3) Look into : Al-Bohr Al-Moheet by Al~Znrkashi . eidition 6 , p 27 , and Ershud
Al-Fohou) by Al-Shoukani , editian 2, p 345 .

=-11-



= val X111, Na. §7, 2003, Contempornry jucisprudence Research Jomrmnal *

Messenger of this faith is the scal of all prophets und Messengers.

The second : is the eternity of the Islamic call and its validity
for every time and place .

The third : is its comprchension thut is (o say hal legal rules
which make the Islamic legislative system take into consideration
all current incidents or those expecled to lake place . Al the sare-
time it can meet the needs of the people in every time and place .

Tmam Al-Shahrastami suys : “Tn general we definitely know
that incidents and different fonms of behaviour are innumerable.
We also certuinly know that thers is no lext o he applied to each
incident , for this is unimaginable .

And since texis have an end and the incidents are endless.
then what is endless cannot be conirolled by what is limited.
Therefore , Assiduity and comparison should be taken into con-
sideration , so that each incident must be subject to Assiduity™ *!".

[marn Al-Shatibi alse asserts (his demand by saymg: “Because
incidents in our life are unlimited , therefore it is not comrect to
enlist them under restricted indications , and thus it was nec-
essary to keep the door open for Assidaity {Ijtihad) , comparison
@ and so on . It is certain thal some incidem will occur while no
texts related to their mlings exist and the predecessors did not
practice any Assiduity on them” ¥,

(1) Al-Milal and A}-Nihol by A3-shahrastani, p 200,
(2} comparison in Janguage means the evahuation ol one thing accurding 10 another
ane and to moke it equivalent tu it . Look into “lrshad Al-Fohoul” by Al-

Shoukani . p 198, Dar Al-fikr .
(3) A-Muwafakat , edition 5 . p 38-39 .
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Imitation and its effects on the efficiency
of Assiduity in Islamic jurisprudence

Dr. Movlay Al-Hvssaln Bin Ai-Hayyan : !

Praise be to Allah , the cherisher and sustainer of the worlds.
Peace and prayers to the best Messenger , our Prophet Mohd.
{pbuh) .

Introduction :

Assiduity (Ijtihad) has a basic role in the setting up of the infra-
strecture of the Islamic faith jurisprudence nnd the enlargement
of the sphere of its rules to enable it abserb all new questions in
the people’s daily life which deserve contemplation and assiduity.

Assiduity is considered as the spirit of [slamic Sharia . and
one of the sources of Istamic jurisprudence (Figh) .

Mareover it has close links with 1slam’'s mission and its merits.

It is well known that [slam’s mission - as it is apparent in the
Holy Quran and the Sunna’s texts - aims at the reformation of hu-
manlife in its various aspects , with regard to individuals or
groups at present and in the future .

Istam’s mission has three merlts :

The first : is that Islamic Sharia is the last of heavenly mes-
sages and aborts all that preceded it. The prophet {pbuh) who is the

(*} A prafessor st Al-Qamwiyeen University Formerly Aghadic branch . und Uin
Al-Qura University Al-Taif branch at preseat ,
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when it teaches it to its generations . Without
this its identity will be questionable and also

difficult to have an answer for this .




If this is the case , do those and other
successive generations know how Saa‘d Bin
Zararah, Saa‘d Bin Maa‘z, Al-Bara Bin Ma-
rour, Osayd Bin Al-Hudair and chiefs of Al-
Ansar paid tribute to the Prophet (pcace and
prayers be upon him) in Al-Akabatayn ? Do
those also know how this tribute became a
strength which was the basic beginning for the
setting up of  Islam’s first state which spread
on earth and became the strongest one in His-
tory .

Do the also realize the role of Islamic
scholars who enhanced humanity with ju-
risprudence (Figh) , Medicine , Geometry,
Chemistry and various sciences ?

*wxk The Nation will anly realize its truth
when it studies its history , and knows from it
the sources of its strength and weakness ...

It will only be acquainied with this history
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repercussions . This is true if our look into his-

tory does not exceed pure knowledge of what
existed, or to be acquainted with what hap-

pened .

#% [ ooking into history must be a spring-
board for knowing the strength of a2 Nation in
an era , and its weakness in another one ... weé
know that our nation was the strongest on
Earth, and we know its present condition ...
There is no doubt that there are many reasons
for this , the most important of which 1s our
generations’ ignorance of their Nation’s history
and its position in our present time .

*¥* One of the Arab Mars Media made an
inquisition for some university students in
Geography and History . No one of them kncw
the least information in the history and geog-
raphy of his country .
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A Massage from a Reader

* Nations will not know their realities un-
less they are acquainted with their history...
they know their present only when they know
their past .. Also they do not feel their strength
or weakness unless they also knew this from
their past history. Nations as well can only re-
alize their past history .

The matter is the same , with regard to all
other matters and questions .

consequently the Nations’ history will re-
main the true mirror which reflects the true im-
age of these nations , when they existed and
how they lived ?

Someone may ask , what is the use for a
Nation to know that it was strong then became
weak , or it was a sovereign nation then en-
slaved , or it was rich then became poor ...
Someone else may ask what is the use of
knowing past history which ended with all its
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