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“Judaism was declared had always been a developmental re-
Ligion that conformed to the demands of the times , and since the
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no longer considered valid expressions of jewish religivus
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“The Shariah differs from Western systems of law in two prin-
ciples respects . In the first place the scope of the Shariah is much
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law was imposed upon society from above . In Islamic ju-
risprudence it in not society that moulds and fashions the law, but
the law that precedes and controls society” (7.
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* Cases according to Jurisprudemce (Finh) Polnt of View *

In all circumstances he should repent , pray Allah the Al-
Mighty for forgiveness a lot and persevere on performing im-
posed prayers in his future life so that Gracious God may accept

his repentance and compensate for his sins .
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Allah the Al-Mighty says:
“Buf after them ihere followed
A posterity who missed
Prayers and followed after lusts
Soon , then , will they
Face Destruction” O,
Gracious God also says :-
“Seo woe to the worshippers
Who ere neglectful
.Of their prayers™ 9.
As for Sunna, the Prophet {peace end prayers be upon him) said:

“He who missed Asr prayers as if he had lost his Eamily
and money” @,

The prophet (peace and prayers be upen him) also said :-
“He who missed Asr prayers baffles his deeds” ¢,

He who gave up praying owing to indifference or laziness
should perform the missed prayers if this dues not cause wouble
to him in person or in his livelihood , because he misscd them for
many years .

{1} Surat Mariam | verse 59 - Sural Al-Maoun verse 4 .

(21 Sural Al-Maoun verses .

(3) Namated by Al-Bukhsr in “Salat™ book . chapt. The sin o7 hie who misses Ase prayer.
No. 352 . Fath Al-Bari, p 37 .

{4) Namated by Al-Bukhasi in “Salat™ book , chapl. He whn iissed Am paager No 353,
Fath Al-Bari , p 533 .
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then repented ? and whal should he do to perform missed
prayers?

This is tied to his health and {iving conditions . It was said that
he should not perform missed prayers at once . [t was also said he
should do that in five prayers only . Sheikh Takkyodin one of the
Irnams said he who denied praying deliberately and repented is
not entitled to perform missed prayers which will not be accepted
from him . He should perform many prayers voluntarily 1.

This was also endorsed by Imam Bin Hazm that he should do
much charity work in addition to voluntacy prayers , to com-
pensate his balance in the Hereafter . He must also pray Allah the
Al-Mighty to forgive him @,

As for what had been mentioned before there is unanimity
among ulema that he who deserts prayers and denies their imposi-
tion becomes non-mostem . If Gracious God enables him to repent
then he should perform missed prayers . As for he who deseris
praying without denying its imposition there is disagreement
among vlema toward this issue . Some of them said he is an in-
fidel end others said contrary to this. This is what he seems to be.

I said: To say that he is not an infidel does not mean that he is
free from the great sin . He who deserts praying owing to in-
difference and laziness , then he had conmmitted a great sin and
will face a great punishment . This is basicatly clear in the Holy
Koran and the prophet’s sunna (peace and prayers be upen him)
(1) fustice in Knowing what is prubable in disagrecment over Imam Ahmed doctrine by

Al-Mardawi . edition [ , p 442-443 .
{2) Decorated meonuments by Imam [bn Hoze | edition 2, p 279-280 ,
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The prophet {peace and prayers be upon him) said:

“I was instructed to fight people till 1hey testify that there is
no God but Altah , perform prayers and pay Zakat . If they do sa,
their blood and property should be spared , except in case of
conmniting an offence” V. [inam Al-Shafiee also took the same
line 2%,

As regards Imam Ahmed’s docirine those who give up
prayers but do not deny their imposition must be considered as
infidels , and a group from the predecessors and some of Al-
Shafiee companions ¢ supported this .

The evidence is in previous sayings on whether the desertens
of prayets is an infidel . The thrae Imams are unanimous in say-
ing that he wha misses prayers should perform them laier . He
should perform them before it is time for the imposed prayer , on
condition that the missed prayers are five or less . But if missed
prayers are more than five he should perform the present prayer
then move 10 the missed ones ¥,

According 1o Imam Ahmed’s doctrine he who missed a prayer
should perform it at once .

What is the ruling for someone who desened praying deliberately

(1) Leok into Al-Majmo . cxplenation of Al-Mohazah by A-Nawawi . edilion 3 . p 13-14,
Dar Al-Fikr.

(2) Refer (o Majmu Farawa Bin Taymiya . sitiun 22, p ¢3.56 . Ako look intu Nihayat Al-
Mohiaj by Shamsudein AkAnsan , wliiiva 1, p 380-360 . priried by Muswafa A)-Rahs
Al-Halabi and sons in Bgypt .

(2] Al-Majmo - Al-Mohazab explanation , 2dilitm 3. p 15,

(4) Refer 10 Fath Al-Bari by 1bn Hajar Al-Askninni , edition | .p36 .
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killer of one’s self the (adulterer morton} and the apostate
who deserts the faithful” (V.

As regards Malik's doctrine it does not consider those who
give up prayers without denying them as infidels , but should re-
pent . If they reject repentance they must be killed ),

The cvidence that they should not be considered infidels the
saying of Allzh the Al-Mighty:-

“Allak foryiveth not

That pariners should be set up

With Him ; but He forgiveth

Anything else , to whont

He pleaseth” .

As for the proaof that they shouid not be killed . Allah the Al-
Mighty says :-

“But if they repent,

And establish reguiar prayers .

And pay Zakat

Then open the way for them" V.

(1) Narawed by Al-Bukhari in the book entnlzd “Religrons” baok™ chupuer “hiller ¢y
anc'sselfl should be killed” . Fath Al-Bari . edition 12.p 2.

2} Look into Balaget Al-Salek for the ncazest Masalek by Al-Suwi on the mims inige-
pratation by Al-dardeer , editicn | . p 88-89 . Dar Al-Mare(s . Beirut . Letwnon .
Hidayar Al-Mujtahed by Ibn Roshd . edition 1. p-91 .

3) Sumi Al-Tawba verse 5. Look into Imam Malek doctrine . Budoyet Al-Mujtahed and
Nihayat Al-Mokaeed by Ibn Roshd , edition | .p90-Y1.

@) Previously wamacal
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As regards “Sunnah” the prophet (peace and prayers be upon
him) was quoted as saying “lslam destroys what preceded it,
and repeniance ulso destroys what preceded it” {7,

‘When some of the infidels embraced Islam the prophet (peace
and prayers be upon him) did not order them to perform prayers
or other islamic rituals . The prophet’s companions (may Allah
bless them) did not order apostates -from Bani Hanifa and others -
who embraced islam again to pray their misscd prayers (%

Giving up prayers without denying their iposition;

Imams’ opinions varied towards this. Imam Abu Hanifa does
not consider those infidels, and should bz killed , but calls for
their censure an irnprisonment 1l they rewen to perfurmance of
prayers . Gracious God sd -

“Allah forgiveth not

That pertners should be set up

With Him ; but He forgiveth

Any thing eise , to whom

He pleaseth” ",

The Prophet {peace and prayers be upon him) also said:

“A moslem blood cannol be shed except in three cases ; the
(1) Naseated by Muslom , chapt. slur. destroys whut preceded it and so Ha) and Hiyra

Saheeh Muslern whh Al-Nawawi interpretation . cdition & .p :37-138 .
(2} Look inlo the Fatawa of Sheikh Al-lstam Bin Taymiya . 2203 editica . p 35-4% pew-

pased and cagani zexd by Abdul-Rahman Al-Naydi .
{3} Surat Al-Nisa verse 43 .
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enabied him to perform true repentance then it is not necessary
for him to perform the missed prayers as indicated in the Haly
Koran and the prophet’s sunna {(peace and prayers be upun him) .
Allah the Al-Mighty says :

“Say ta the unhelievers,

If (now) they desist (from unbelicf) .

Their past would be forgiven them” .

Ion Al-Arabi sajd: “Allah the Al-Mighty hestowed this kind
gesture to his creatures . since infidels commit crimes and sins
and this deems it necessary to blame them and they cannot repent
. but Gracious God made it easy for them to repent and seek for-
giveness by embracing Islam , in addition to getting rid of all that
was mentioned befare so thar they may become nearer to em-
brace Islam and accept its rules . Had they known that they would
be blamed they would not have embraced islam™ *'",

I said: This also involves and alleviation by Allah the Al-
Mighty to believers , from hardship . If the deserter of prayers for
many years was obliged to perform these missed prayers | this would
be a commitment which is beyond his abilily and a hardship .

Allah the Al-Mighty abolished this impasition when He said:
“@ no soul dath Allah
Place a burden greater

Than it can bear™ 9,

(1) The reles of the Holy Koran by Abu Bakr Mohd. Bin Abdullah . Knowa as Ibn Al-
Arabi , pert2, p852.
(2} Surmi Al-Bakara . verse 386 .
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tion and giving up prayers while acknowledging that this is an or-
dinance .
Giving up payers deliberately while denying their imposition:

He who gives up praycrs , deliberately and denies their im-
position as an ordinance is considered as non-moslem , unless he
embraced Islam recently , and did not mingle with moslems for
enough time during which he will realize that he is duty bound to
perform prayers ; because giving up prayers while denying them
is considered as a denial Lo Islam , whether this bzhaviour was
from & non-moskm or & moslem who gave up prayers de-
liberacely. His blasphemy was originally mentioned by Jaber who
quoted the prophet {peace and prayers be upon him) as saying:
“Between a man , polytheism and plasphemy is the giving up
of prayers”.

Al-Tirmizi says “Between blasphemy and fuith is the giving
ap of prayers”.

Buraydah also quoted the Prophet (peace and prayers be upon
him) as saying “the pledge hetween us and them is the per-
formance of prayers, and he who gives them up is an infidel” ,

Abdullal Bin Shakik Al-Akeeli said that the companions of
the prophet {peace and prayers be upon him) did not see any deed
leads to blasphemy except giving up prayers .

1 said: Moslems are unanimous in saying that he who gave up
prayers is an infide] because he did so deliberately and denied
that it 1s an ordinance . Such a person if Allah the Al-Mighty
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“But when you dare free
Jrom danger , set up
Regular prayers ;
For such prayers
Are enjoined on Believers
At stated times” V.
Allah the Al-Mighty also says -
“And they have been commanded
No more than this ;
To worship Allah ,
Offering him sincere devation ,
Being true (in faith);” @
As for the prophel’s sunna (peace and prayers be upon him)
he said: “I was vrdered 1o fight people till they testify that there is
no God but Allah and Mohd. is His messenger , perform prayers

and give Zakat . If they do so they preserve their lives and prop-

erty according to Islam’s rules and Allah will make them ac-
countable”

This makes us conclude that giving vp prayers is considered
as plasphemy and this requires us to distinguish between wo top-
ics: giving up prayers deliberately and the denial of their imposi-
{1} Sarat Al-Nisa verse 103 .

{2) Surat Al Bayyena verse 5.

{3) Narrated by Al-Bukhari in Faith book , “)f they repented , and performed prayers and
gave Zakat |, the set ghen free” . No. 25 | Fath Al-Bari . cdition | . p 94 . Dar Al
Rayyan for herilage .
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231- What is the ruling for someone who gave up
the performance of prayers dcliberalely
then repented ? What he should do Lo per-
form the missed prayers ?

The topic is a question from brother Bashir Lakhdar from
Algeria and in which he inguires abeut the ruling for a person
who gave up praying deliberately , should he perform (he
missed prayers if Aliah the Al-Mighty cnabled him to show
his repentance ? should he perform one prayer or all the
missed prayers ?

A Moslem truly knows that performance of the set prayers is
one of the piltars of 1slam and anc of its roots . He who does not
perfurm prayers cannol be considered a mostemn . He is duty
bound to perform prayers in accordance with the rules of the
Holy Koran and prophet’s Sunna (pcace and praycrs be upon
him) . Allab the Al-Mighty said more thun unce and in different
chapters of the Holy Koran:

“"Guard strictly

Your {(habit of) prayers

Especially the middle prayer

And stand before Allak

In a devout (frame uf mind)” 1V,

Gracious God also says :
(1) Surak Al-Bakara verse 338,
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which is only sutficient to meet ils owners needs consequently
the partnership in water is governed by three rulings -

- The prohibition of the wasting of water .
- The need to organize (rationalize) it .
- And the need to preserve it .
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unanimity between Abe Hanifa and his two companions ",

Consequenitly , and since the land’s ownership and what it
comains such as a well , & river or a spring comprises also the
ownership of its higher and lower parts , its contents the neigh-
bour's rights and the ncgation of harm among people are well
known matters in traditions and doctrines . Thercfore it is the
land’s owner right from which water lcaks to his neighbour (a
common neighbour or a state) to put an end to the leakage from
his property 85 a prescrvation ta his right in watet . His neighbour
cannot deny him this right because he works inside his land, the
higher end lower parts of it .

the outline of the guestion is that Allah the Al-Mighty clar-
ified in the Holy Quran the importance of watcr , since it is one
of the most important sources of life un earth . Originally all peo-
ple are partners in making use of water resources . They are seas,
rivers, springs , rainfall which exists in public land as valleys,
dams and others . Moslem jurists gave duc attcntion to water pub-
lic resources and how 10 make use of them on the basis that pro-
ple are partners in thiee including water . The summary of this
sayings that water in the said resources, is a public right for the
reople and no one has the right to prevent them from making use
of it. This ruling is applied to every spring and wel in unpossessed
land . If it is owned , the allowing will remain resiricted to the
quanltity of water which is available aftcr the owner had fulfilled
his needs . This in tum made partnership in water unlimited ex-
cept what was preserved in a legal manner or in private property

{1) Badaye Al-Sanaye” ths previous chapler .
=10)-
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In its relationship to the lives of humanbeings , animals and
plants as mentioned before .

Jurists built on this to formulate a general rule which says that
the owner cannot deal with his property in a way which harms his
neighbours . He cannot do so awing to the linkage of others
rights with his , such as a wall on which there are trees branches
for his neighbour over it . If he wishes to demolish the wall he
will be stopped V. If the wall is old or new this will n change
anything with regard to the harm .

A new neighbour has the right to put an end to previous harm
owing to its existence, Being caused by a normal person , govern-
ment body or a company does not change anything in its nature(®.

On the otherhand the source of water whether 2 spring . a well
or 50 on, has an inviolzbility with regard to its capacity and pres-
ervation of its owners’ rights. For an example if & man hes a river
which is adjacent 10 another one's Iand and they differed over a
“Misnah” . Abou Yousef and Mohd. companions of Abe Ha-
nifa say the “Misnah” is for the river's owner as a reserve to the
river . He can plant it , throw his mud in it , pass through it even
if they are not close to oneanother , but there is a hurdle such as a
wall or so ont , then the “Misnah” belongs 10 the rivers owner in

(1) “Badaye Al-Sanae Fi Terteeb Al-Sharse™ by Imam Al.Kasani . edilion 6 . p 191, and
“Rad Al-Mohtar* sideline edition 5 . p 237 . look into “Al-Moghni™ with the yreat ex-
planation , edition S , p 58-52 , and “Kashf Al-Kina" edition 3, p 48% . And “Munlcha
AlEnjat” cxptanalion edition 2, p 270

{2) Comemporary jurisprudence research Magazing |, cdition 7, p 134135,

(3} "Al-Miénah™ 3 bamier for a Torrent 10 stop water [t carried this names owing to its being
a5 water infers for the need quantity of water .
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If there is no public harm they should not be forced to do that and
every ane has to fortily his share (,

The need (o preserve waler:

Originally water should be preserved by not wasting it . It was
indicated previously that this waste should be prohibited ; even in
water used by a humanbeing in his ablution , washing and during
his worship . Prestrvation of water can also be achicved by its ra-
tionalization in a way which prevents its waste .

I said : This is inside countries with certain borders and prov-
inces , but there is a yuestion on water shared by two neigh-
bouring countries (with defined borders) where water leaks from
one to another , and if the one which suffered owing to this leak-
age put an end 1o it ? Is it the right of his neighbour to oppose this
for the sake of securing water ?

Perbaps the matter here is gavemned by two rules : Privatiza-
tion rule and Generalization rule :

The privatization rule is related (v neighbouriness rights,
these rules are quite clear n Islamic Sharia and in religion . It is
based on the respect of neighbour's rights and not to harm him .

But the generalization rule is the negation of harm in its vari-
ous forms according to the prophet’s saying (peace and prayers
be upon him) “Don’t harm others and others should not harm
you' . And what jurists sakl that hurm can be removed . Harm
caused by water is very damaging and the most dangerous owing

(1} Nanated by Imam Ahmed in Musnad Lbn Abbas (may Allah bless him) . exlition 1. p
3, prmted by L [slanic office .
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ground except that which is used for (shafa) . it should be left as
it is ., If some people closed or buried it without the Imam’s per-
mission the Imam should instruct that it be retumed to its pre-
vious state and punish those who closed or buried it because
{shafa) potabie water differs from thas used for imrigation of land.
(Shafa) potable water leads to fighting but irrigation water does
not cause this ). Also what he wrote about a river which will be
supplied with water from Euphrates and Tignds . How they
should dig its anway ?

Abo yousef said: They all should meet and dig it from the
higher place to the lower one , and when they traverse one’s land
they should remove the earth from this land till they reach its
lower part .

Some jurists said : The river is dug from the higher part to the
lower one . Aller concluding this the rent for the digging of afl
the river course should be paid by all who use its water for the ir-
rigetion of their lands . Everyone should pay according to the
quantity which bhe vses .

He said : O, prince of the faithful , apply any of the two opin-
ions you wish . [ hope that matters will be easy for you .

Then he said : If people living along the riverside are afraid
that it may flood its hanks and harm them they have to fortify it
to ward off this harm . [f the harm inflicted was public , they all
should participate in doing by stones (and some say by plaster).

(1) Al-Khansj by Abe Youse! , verification and commentary 9y Dr. Mahd. [brehim Al-
Bana , p 203 -204.
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Jurists have uncountable méthods to organize water with re-
gard to such issue . These methods can be found in Fikh books .

For an example what was writien by Abu Yousef (? compan-
ion of Abe Hanifa to caliph Haroun Al-Rashid on the question of
“Burying the river” , This is reluted t0 a river whose ridge is soil
on the road . This lcd to the damaging of penple’s houses owing
10 practices of a prince or govemer or by other means , und sc-
cess to the houses became difficult .

Has the Imam the right to bury this river if he was asked fora
muling on it ? The answer of Abu Yousef was:

“If this river was an old one , it should be kept as it is , and if
it was made by a prince or povemnor , consideration should be
taken into its benefit and harm . If the benefit exceeds the harm |
it should be left as it is , and if harm exceeds the bepefit , 1 in-
struct that it be buried and razed (o the ground .

Then he said: Every river has its benefit , thercfore the [mam
should not destroy it . Every useless river the harm of which ex-
ceeds its benefit the Imam shonld destroy and raze it o the

=(peacs and prayers he upon him) . The restrictian was spplicd according 1o kaown wa-
ditions if need arises .
“Al-Ahkam Al-Suliapiya” by AlMawedi . venficaion of Ahmed Mubarak Al
Baghdadi \ p 236237,

(1) He is Yacoub Bin Sbrahis Bin Hahib Bio Khnais Bin Susd Bin Nabta Al-Bajli , ooe of
the prophet's companions (pesce and prayers be upon dumi .
Abw Yousef was bom in Al-Kafa in die year §13H. He luaine the chief of Jadsciary
during the reign of Caliph Haoun Al-Rasheed .
1n Imam Abe Hanlfs doctrine |, he is copsidesed onc of (he thiee chiefs : (Abo Haymta,
Abo Yousef , Mohd. Bin Al-Hossan): look into bis bicgrphy in “Al-Khoes)" book an
will follaw -
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The Need to organize water :-

If it is necessary to organize any public utility whatever il is
minor , then the ofganization of water has wp priority owing to
its importance to the life of humanhcings , animals and plants as
well as in various aspects of life . Organization shonld not be re-
stricted to certain formulas , but should be in accordance with the
needs of the public and keep harm away from them, taking inio
consideration the site’s need of water - rivers , springs , wells or
torrents . Islam which pave due attention 1o water also cared for
its organization .

The prophet (peace and prayers be upon him} said: “Palm
tree should he watered from the torrent , the higher trees are
watered hefore the low ones . Water is left to a hecl’s height
then sent to lower trees till it is finished” (!,

It was said that measurement of water by the heels is applied
to palin and other trees . As for plants it is above the heels .

(1) Imam Al-Bukhar spoke sbout this m Al-Shorb {Drinking) book . chapt. the watening of
higher before the tower . No. 2364 , and chapt. ihe higher is watered (0 the heels . No.
2362 . Fath Al-Bari edition 5, p 47-48 .

€{2) “Nayl Al-Awtar” by Imam Al-Shoukani , cdition 3 . p 307 . Al-Mawardi said: The
Prophet™s rulisg (peace and prayers be upon ham) is not geneeal fer al limes and coun-
trias | by i is esti d (o the need . It differs in its tive aspec|s:

1- The diffsrencce in land , some land may be irrigated by a stight quantiky of waler and
others need much water .

2. The difference of its plantalions , plants need 2 cerain quantity of water white palm
&nd other trees aeed a different one .

3~ Owing to the difference in winkr and summer , each necd a certain quaatily of water
&4 Difference at time of plan(ing in winter differs from that in summer .

5- (he staus of water « whether it keeps rumning or stops .

The difference in these aspecis was not defined according ta the ruling of the prophet=
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Jurists were unanimous in saying that wasting more than you
need is prohibited and disgustiul to an extent of prohibition (.

Wasting waler can ba seen in various aspects such as watering
plants and trees in a primitive way “earth drainage™ which causes
extensive waste and drain . For an example washing houses
courtyards , vehicles and cars in a way which wastes water for
unnecessary needs ), Also water may be wasted in keeping it in
tanks or depots liable to leaking in addition to unawareness of
water users ac homes and other places . All this leads to thy waste
of water .

If wasting water is not acceptable in countries which have riv-
ers , springs , and heavy rainfall , therefore it should be strictly
forhidden o waste water for which countries suffer from drought
and few rainfall . Moreover . wasting of warer is absolutely re-
jected from a religious viewpoint as well as economically and so-
cially .

(1) The sii¢line of “Al-Mobias repiy on Al-Dor Al-Mukhtar” by Ibn Atdeen , edition 6, p
338-33D, and the sideline of Al-Tshatawi on “At-Dr Al-Mokhia™ , edition4 , p 229,
“Ab-Wikaya™ eplunalion by Tho Masoud . margin of “Revelation of Truibs™ . expl
tion of "Kanz Al-Dakack™ by Al-Afghani . edition 4, p 229, “Al-katiyor Lo Taleeb Al-
Mokhur' by Ibn Mawdoud , edition 4 , p 172-173 . Look into “Al-Kawaneen Al-
Fikhlya” by Ibn Jiai , p 288 . In "Al-Salek language o 1he nearest Masalek™ by Al-
Sawi, ulilica 2, p 527, kook #ita “Ashal Al-Madarek’ explanation of “[rshad Al-Salik
in Imam MaliX’s Fikh" by Al-Kashnawi . efiton 3. 9 350-351 . look into “Nahayat Al-
Mchigj” to Sharh Al-Manhaj”™ by Al-Ramli , edibon € , o 346 . Alsa "Magna Al-
Mchiaj” by Al-Shirbioi , edition 3, p 399 , Todk int¢ "Kashaf Al-Kina aboul Matn Al-
Lima" by Al-Bhoull . editlor 5, p 179, “Al-Insar” by Al-Mardawi , edition § , p 329~
330, axd explanation of “Munuha Al-Tedat™ by Al-Bhowti , milition 3, 81 .

(2) Memy staiex forbid the woshing of cas , vehicles when ey sulfer lom dry seasoms | as
France did two ycars ago .
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Allah Also suys -

“But squander not (your wealth)
Iz the manner of a spendthrife” (V).
Allah the Al-Mighty says -
“Verily spendthrifters are brothers
Of the Satan

Is to his ford ({Timself}
Ungrateful” @,

Also it is a disobedience of the prophet (peace and prayers be
upon him} with regard to his call for us not to waste waler .

Abdullah Bin Omar (mazy Allah please him) was quoted as
saying that the prophet {peace and pravers be upon him) saw a
man performing ablution and said: “Don’t waste, Don™ waste” A,

Also Abdullah Bin Omar was quoted as saying thac the proph-
et (peace and prayers be upon him) passed by Saad while he was
performing ablution and said: “What s this waste?" , Saad said:
Is there waste in Ablution? He said: “Yes , even if you were sit-
ting at the side of a runnieg river” .

(1) Surat Al-lsma .

{25 Surat Al-lsta , verse 27 .

(3} Narrated by Ibn Maja io “‘Al-Tahasa" book . chagt. thrifl in Ablution and the disgusting
waste of weler . No. 424 . Sunan 1bn Majz edition 1, p 145, “The revival of Arb
books"” primting House .

(4) Narated by Ibn Mafa fn “Suzansh In “Al-Tahara" buok , chapt. “Thrifi in Ablwion and
the disgusiing woste of water , No, 425, aditiond , p 047,

He said in “Al-Zawased” iis aribution is weak owing te the weakaess of Hogay Bin
Abdullah and Ton Lahia .
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Tt is quite clear from thesc sayings that scawater , rivers,
springs , 1ain water in the desert , in valleys and dams are a pub-
lic right for all . No one has the right to deny them make use of it.
This ruling is applied to every spring or well in an unpossessed
land . IF the land is the property of someone , the permissibility
will remain restricted to the surplus of water , this means that
partnership in water is unresiricted except that which was pre-
served in a legal manner or was in private property which is only
sufficient 1o its owner’s needs .

I said : the parinership in water is conditional on three rules:
- No extravagance in its vse .

- It should be organized .

- The need to safeguard it .

The non-extravagance in the usc of water :

Gracious God created the humanbeing and made available to :
him his need from food and water . He estimated a quantity .
which meets these needs . Any surplus or deficit in this quantity
causes harm , Originally a humanbeing should use water only tor
his needs . ¥ there is abundance in water , it canses harm to him,
in addition to being a sin and a denial to His order on ex-
travagance in the use of water .

Allah The Al-Mighty says :-
“FEat and drink

But waste not be excess ,

For Allah loveth not the wasiers™ ().
(1) Surat Al-Araf,
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In Imam Ahmed doctrne the ling does not exceed what has
been mentioned in the doctrines with regard to big rivers , and
which undergoes in its category because it is public . In the doc-
trine it is forbidden to sell water , such as that of springs and
wells befere being reserved in a container . The restnction re-
mains as it is in a certain property . If water flowing in his prop-
crty is barely sufficicnt for him and his livestock , he should not
made it available te others . If the water was only sufficient for
his needs , he has the priority for it . If there is surplus water he
should gave it to others free . Anyone can proceed owards water,
drink and water his livestock according to the saying of the
Prophet (peace and prayers be upon him) in the above mentioned
saying: “He who denies water merits to deny grass merits, will
be denied Allah the Al-Mighty mercy” V.

The Prophet (peace and prayers be upon him) says : “Three
who Allah won’t look at them on Day of Judgement and He
won’t purify them they will face severe punishment : A man
who denied a wayfarer his water’s favour® ¢,

=Thy decisions , but accept
Thew with the fuilest convietion™ .

This indicacad the ho who Is the nearesi to waeer has the priony , if he fulfilled his
needs , s2nt it o his neighbor Jook imo Imam Al-Shafiee doctriac : “Al-Hawi Al-
Kabeer” by Al-Mawardi verification of Dr. Yassin Al-Khaieeb and others . edifion 9 .p
363-366

{1} The saying previously marrated , iock into kmam Ahmed Al-Moghni dectrine tagether
with "Al-Shach Al-Kabees” by Imam: Ibnay Qudama , edition 4, p 309-310}, ediion &,

p 169-177 . Also look inta "Al-Insal [i Marefa Al-Rajeh min Al-Khilaf Ala Marhab

Imam Ahmed™” by Al-Mardawi . cdition & . p 365-366 .

(2) Namated by Al-Bukhari in “Al-Shorb wal Mosakai™ boak . chap, He who though that
the owner of the basin and the village has Ihe priceily (or watee, No, 2369. Failh Al-
Bari, edition 5. p 53.

1.
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In Al-Shafiee doctrine water in its three parts : free , awned
and disputed .

Free water is like sea water and big rivers such the Evphrates
and Tigris , and springs that flow in plains or from mountains,
these are public for all people :amd anyone can make use of them
without restriction (o guantity or purpose .

This is based on the main bases of partnership in water , ac-
cording to what was mentioned previously . As for possessed wa-
ter , it is water preserved in water skins , jars , or pools . This be-
longs to its owner such as cther pussessions . But disputed water
is all (hat flewed from property as a spting or @ well in this doc-
trine there is a dispute over its possession . [t was said it is pos-
sessed and also not possessed . If needed waler is in a streamlet
which derives from the big river ! and is not enough to water all
tand if it was irrigated at the same time , and priority leads to a
dispute, then priordty should be for the nearer then the nearer | to
the beginning of Lhe streamlet ),

(1) 1zaig: such a sorren: which fluws in valleys amd passey duvughiothers kand .

{21 The origim i in the story of Al-Ansari with Al-Zubair in Saraht Al-Hama . AbAnsen
asked Al-Zubair 1o ket water llow (0 hum . but Al-Zubair retuscd . he peophet (pbad)
said O , Zubair ke year nexd of water | then ket waker flow 19 your neghbor™ A}
Ansari gol aegry and sald 10 the prophe: {peace and prayers be upan him) ; If e i the
som of your aunt ? The prophet said: "0 , Zabair take your necd of water Zubair | they
deny water tl] i: reaches walls™ . Allah the Al-Miglny said on thas issue =
“But ne by ey Lord |
They car have
No (rend) Fith
fniil they make thee judge
I olf dispsiies beiween ihen: .

And find in their souls

Na reslstance against =
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regard to their water , then he is not entitled to do so , if not he
may make use of the water and they should not deny him this
right . Abo Yousef was also asked if a man has a known opening ")
to this river can he increase its size ? Abo Yousef said: if the
opening is inside his property and does not harm the public he
can do this @.

In Imam Malik doctrine big rivers are public and not for-
bidden with regard to its use. Cattle water is not sold , but used
for drinking . Also wayfarers can drink from it . Water is access-
ible to all . This water comprises wells , pits dug by a man for the
sake of watering his cattle . If owners of the well differed on wa-
tering priority , the right is for the nearest and nearer , to the per-
son who dug the well . If they were all at the same level of re-
lationship then they are consulted on this . He who has a well or a
spring in his land he should not deny access to it by anyone to
drink , should this does not cause any harm to him . If the well is
in his house or his banned wall , he can deny access to it by oth-
ers , but he cannot deny entry to anyone else who may perish
from thirst ¥,

(1) Kawa: a hole in a wall , “Al-Misbah Al-Munir” edition 2 , p545 . It may be dnved
from persian . Its origin is “Jawi" a streamlet diverging from a river or from the word
“Kobi" which is the well .

(2) Look into “Badae Al-Sanaye Fi Tarteeb Al-Sharaye™ book by Imam Al-Kasani , edition
6,p 188 - 192 Look into the sideline of “Rad Al-Mohtar” by Ibn Abdeen on “Al-Dor
Al-Mukhtar” : explanation of “Sharh Tanweer Al-Absar” in the jurisprudence of Imam
Abu Hanifa Al-Noman , edition 6 , p 438-447 . Also look into “Nataej Al-Afkar Fi
Kashf Al-Romouz and Al-Asrar” by Qadi Zada Ali , Al-Hidaya : explanation of “Bi-
dayet Al-Mobtade” by Al-Mirgainani , edition 10, p 79-81 .

(3) “Al-Bayan wal-Tahseel wal-sharh wal-Tawjech wal-Tarleel Fi Mosail Al-Mostokhraja”
by Abe Al-Waleed Bin Roshd Al-Qortobi, edition 1 , p 259-260 . And Al-Dasouki side-
linc on “Al-Sharh Al-Kabeer" by Dardeer together with “"Tagreerat Elaish™ edition 4, p 72
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achieved through its protection in pots . The owner of this river
cannot prevent others 10 drink from its watcr . He has the right to
deny them watering their plantations and trees owing to his spe-
cial right .

it is not permissible for any partner in the ownership of this
river to act alone without the consent of others .

I the water was that of big rivers such as Tigris and Euphrates
no one has a special right to i, but it is the right of the public
Everyone has the right to make use of these tivers whether in
{Shafa} drinking , walerng or l¢ reclaim a desert land . Tn such a
siluation nobody is authorized tw deny him rivers water to water
his land whether an Imam or others if this is not harmful to the
river . He also has the right to install 4 “sakia” water wheal with-
out damaging the river . This is based on (he public right to the
river and he is one of them , this right is only limited if it inflicts
harm as is the case in public roads .

Abu Yousef was asked about a man who reclaimed a land and
dug a waterway for it [rom Maro river ! in a place which is
public {not owned by anyone) .

Abu Yousef said if he causes harm to Maro's population with

(1) Baro: is the 2nd quaster of Khomsan provinee in the Un wyyad Age . 1t wis e cogital
of Khoeasan and countries behind the river . [( was #lso & sciemific centre and famous
for its book resources
“Maro” river is called “Al-Mirghab rivee . 1 seperales beoween Parish gnd Badgh
provinces . It flows from Al-Gher mauntgins cast of Heral and parszs smal| Mara , then
tums kit 0 big Mara where it is diverded iato many fivers , Then it vanushes in sand
dunes in “Al-Gaz" desen | look ints “Absan Ad-Takasem ™ by AlMakgessi , p 331,
and “"Mojam Al-Bokdan® by Yagou Al-Hamawi , edition 5 . I 12114 , and Masalek
Al-Boldan by Abstakhri , p 353 .
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If water was in basins , wells and springs it would not be pos-
sessed by its owner . It is considered permissible in itself whether
it was in common or owned land , but he bas special right in it if
he put it in a pot and protected il and no body had any dght in it .

Otherwise it should be kept according to its origin which is
the permissibility . He has no righl to deny a person (Al-Shafa) to
drink and 1 water his animals ),

If the water was in possessed land , its owner has the right to
deny others access to it , because this will cause him unnecessary
harm . If he does not find other water and was obliged or feared
death , he says to the owner: either you pemmnit me ta enter , or
give by yourself . If he denied him access , he can fight him with
arms ta take a quantity which keeps him alive .

The origin in this what was narmsted that some people arrived
at a water site and asked its owners to guide them to the well,
They refused they asked them for a bucket of water (2!, they re-
fused . They told them we and our animals are about to perish,
they denied them water . They told caliph Omar Bin Al-Khattab
about this . He said : why didn’t yotul use arms against them ?

If water runs in rivers which are for certain people | it is not
owned by anyone , because water was created and allowed for all
according to the text originally . lts ownership can oaly be
(1) Nesrated by Al-Bukhari in “AlShoit & Al-Mosakat" book , chapier “Wha said: hal

the owner af waier has priority for il , ill ke narrles the propher’s saying (pbub) “Wa.

ter*s favour shovld not be denied” . No. 2334 .. Fath Al-Ban edition 5., p 39
(2} Al-Dulo (Bucket) : by which waler is drawn from a well , look into "Al-Miskah Al

Muneer' by Ahmed Al-Payoumi , edition | . p 199, prinied by Al-Limiya libnwy . Rei-

rut, Lebanmm .
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father and grandfather as saying: A boy wrote to Abdullah Bin
Omar saying: I got-owing to my water’s favour - (30) thousand
after I had watered my palm trees and plantations . If you see that
I should sell it and make use of its value , 1 will do that .

He wrote to him : [ received your letter contents of which |
fully understood . I heard the prophet , ( peace and prayers be
upon him) says : “He who denied water’s favour to deny grass
favour , Allah will deny him His favour on Day of Judge-
ment” . If you receive my letter , water your plantations and
palm frees , and if you have a surplus let your nearest neighbours
drink . (peace be upon you) (.

Ancestors Jurists took case of public water sources and how to
make use of them such as :

In Imam Abe Hanifa doctrine the origin is to allow people
make use of water according to the prophet’s saying (peace and
prayers be upon him): “people are partners in three” including
water . He excluded what is owned by holding it . If he puts the
water in pots or so on, it will become his own (if it was not
owned by somebody else) . It is permissible for him to sell it and
no one is allowed to take any of it without his permission . He
can deny others water if he has no surplus of it .

If he has a surplus and someone who is thirsty-asked for it , he
is permitted to fight him without using weapons to take from this
surplus if he denied him water .

(1) “Al-Kharaj" book by Al-Qadi Abe Yousef , companion of Abe Hanifa , p 207 . Ver-
ification of Dr. Mohd. Ibrahim Al-Bana . “Dar Al-Islah’ for publishing , printing and
distributing .
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Restriction is related to water lying in some one’s land , but
this restriction is not general . He who owns the water cannot
deny people its favour . This was indicated by the prophet’s say-
ing (peace and prayers he upon him) :

“Water’s favour cannot be denied so that grass may not be de-
nied” Y. And his saying: “He who denied water’s favour to
deny grass . Allah will deny him his mercy” . In another narra-
tion the praphet (peace and prayers be upon him) said: “Three
won’t be addressed by Allah on day of judgement and He
won't look at them ... and a man who denied his water's fa-
vour” _ Allah says: “Today I deny you My fovour as you denied
a favour which is not your own” ‘2,

The Prophet (peace and prayers be upon him) said also :

“Three who Allah won’t feok at them on day of judgement
and He won't purify them . They will face severe torture : A
man who denied a wayfarer his water’s favour” . In othet
words: (Three who Allah won’t @alk e on Day of judgement: A
man who denied a wayfarer his water's favour) 3.

Qur ancestors spared no effort 1o extend water's favour and
not deny it . This also included what Omar Bin Shuaib quoted his

(1} Namated by Al-Bukbari in “Al-Sharb aad Al-Mosakat™ book , chapier : Lhe prophel's
saying (pbuh} . water's favour should not be denied. No, 2352 . Fath Al-Bari by Iba
Hejer , edition 5, p 3% . Dar Al-Rayan . Narmaied by Abu Daoud in his suanas in ~Al-
Boyo™ boak . chapter “deaial of water denial” . No. 3473 . edition 3.p 277.

(2) Namated by Al-Bukhari in "Al-Shoth and Mosaker” boak | chapter ‘who saw (bt the
uwner of the basin and the viltzge has the priority for wale ™ . No. 2369 . Fark Al-Bari
edition §,p 53 .

(3) Narrated by Al-Bukbemi in “Al-Shorb and Al-Mosakat" book , chapeer the sin of he
who denied the waylnrer water . No. 2373 . Fath Al-Bart, edition 5, p 42,
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Of yonrselves and thuse who

Travel ;" 1!\,

Seawater was also a snurce for his decoration and the sailing
of his ships . Allah the Al-Mighty says :-

“It is he who has made

The sea subject , that ye

May eat thereof flesh

That is fresh and tender

And that ye may extract

Therefrom ornaments fo wear ;

And thou seest the ships

Therein thot plough the waves ,

That ye may seek (thus)

Of the bounty of Allah™ .

At present time seas became an important source for water
after its desalination . This desalination may be more important in
the future , after technology had developed to make sea water a
cheap source for water . As for rivers’ water it was a source of
potable water and for irrigation of plants a long time ago in addi-
tion to other benefits . It is the same as public springs’ waler .

The origin is that people make use of these sources acvording to
traditien , or rules governing them .
(1) Surat Al-Maeda , verse 96 . Soms said what is meant 1s all that is grown from whea

and frui¢ becansse ic is weiered by seawler .
[2) Surat Al-Nah, verse 14,
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“Say . see ye ?

If your streams be

Some morning lost

(In the underground earth)
Who then can supply you
With clear-flowing water?” V),

i The parmership in water was mentioned in the prophet’s say-
ing (peace and prayers be upon him): "People are partners in
' three water grass and fire” @. This means that water should be
i made available to all people according to the rules demonstrated
in Sunna with regard to generalization or limitation (Restriction) .
Generalisation centres on sources the nature of which is de-
scribed as common such as : seas , rivers , springs and rain water
which fall on public places as valleys or which are held in gener-
al dams .
Sea water was and is still a source for the humanbeing in his
Livelibood .

Allah the Al-Mighty says :-
“Lowful to you is the pursuit
Of water-game and Its use
For food, - for the benefit

€17 Sural Al-Molk verse 30,
¢2) Narmratedd by Abu Daoud in “Al-Beya” haok . The forbidding of water ¢hapter No.
3477, cditiun 3, p 278 . Dar Al-Fikr,
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And His 5aying :

“(ne who has created

The heavens and the earth
And whe sends you down
Rain from the sky

Yea , with it we cause

To grow well-planted orchards
Full of beauty and delight

It is not in your power

To cause the growih

Of the trees in them” (),

And His saying :-

“And do they nof see

That we do drive rain

To purched soil (bare

Of herbage) , and produce therewith
Crops , providing food

For thelr catile and themselves
Have they not the vision 7”19,
Allah the Al-Mighty says :-

(1) Surat Al-Naml verse 60 .
(2} Sural Al-Szjdat verse 272,
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From the skies , and gives therewith
Life to the earth after its death” (V.
Gracious G says :-

“We made from water

Every living thing” @,

And His saying :-

“And (further) , theu seels

The earth barren and lifeless ,

But when we pour down

Rain on it , it is stirred

(7o life) it swells ,

And puts fourth every kind

Of beautiful growth (in pairsy’ .

Somefimes Allah the Al-Mighty guides his creatures Lo know
Him through His miracles including rainfall for them .

Gracious God says :

“Seest thou not that Allah

Sends down rain from the sky
And forewith the earth

Becomes clothed with green 7 .

(1) Surat ALNgh| verse 6S
{2) Surel Al-Anbiya verse 30 .
(3) Surat Al-Hajj varse § ,

(d) Surat Al-Haj| verse 63,
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Close - compounded grain

Qut of the dafe « palm

And its sheaths (or sphates)
({Come) clusters of dates

Hanging low and near :

And grapes and olives .

And pomegranates ,

Each simitar (in kind)

Yet different (in variety)

When they begin to bear fruit
Feast your eyes with the frutt

And the ripeness thersof* ),

Allah the Al-Mighty also said
“And we send the fecundating winds
Then we canse the rain to descend
From the sky , therewith providing
You with water in (shundance)” V.

Sometimes Allah the Al-Mighty shows the nature of the earth
and its inability to have life on it when it loses water . Allah said
in the Holy Quran :-

“And Allah sends dawn rain
(1) Sural A2-Anam verse 99

(2) Surat At-Hajar verse 22,
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230- Partnership in water between generalizalion

and restriction .

The question is ahaut partnership in water and to what ex-
tent the public hag a right in this partnership ?

Intradmetion :

Allah the Al-Mighty highlighted the importance of water be-
cause it is the most important source of life on earth . This was
stated in many verses in the Holy Quran and in which He made
clear what He provided to his people and crearures as means of
living and survival when He said :

“And sent down rain from the heavens :

And brought forth therewith

Fruits for your sustenance” 'V,

Grucious God also said ;

“Itis He who sendeth down

Rain from the skies :

With it we produce

Vegation of all kinds

Fram some we produce

Green (crops) , out of which

We produce,

(1) Surat Al-Bakaa vegse 22
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Therefore the compass and esch similar instrument which de-
fines Al-Kibla direction should be considered as a means to
achieve this end . ¥ it does not show definituds , then it defines
its supposition 1o a great extent . This is appatent today in the in-
dications of scientific instrumcnts to achieve its target .

The gist with regard to this matter that tuming toward Al-
Kibla is among conditions for praying . This will be in turning to-
ward the centre of Al-Kibla for those who reside in Makka or to
its side for those outside Makka .

The side of Al-Kibla can he defincd by old methods in mus-
lim countries according to the expe:ienée of those wha are well
acyuainted with planets , the san , the moon aad stars .

Al-Kibla can also be defined hy natural sites and geomctrical
instruments including the compass and any other similar in-
strument . These instruments if they do not reulize definitude in
defining Al-Kibia, they achieve supposition in its advanced levcls.

It is possible to talk about the definitude of Al-Kibla owing to
what we witness inday with regard to the indications achieved by
scientific instruments .



# {ases necording to Jurisprudence (Figh) Point of View *

turning to Al-Kibla is & condition for praying . He who lives in
Makkah Al-Mukaramah should tumn to Al-Kibla centre because
he can do this without any trouble . But if he is outside Makkah
he should tum to it according to his supposition .

It is possible to pinpoint the direction of Al-Kibla by a num-
ber of means such as : Old niches , rotating heavenly bodies : the
sun , the moon and stars . Also by means of [ixed natural sites as
Tonntains , seas or the winds , as well as those who are well ac-
quainted with the country and the instruments .

I said : The compass is among astronamical instruments used
to indicate Al-Kibla without any doubt . This is also the same
with any other geometrical or scientific instrument which defines
Al-Kibia .

The predscessors ulema who used rotating planets and winds
as means o pinpeoint Al-Kibla's location did not have other in-
struments ; yet they imagined what may help them to indicate Al-
Kibla by other means .

Don’t you see that Tmam Al-Shafiee said: “All that helps to
denote Al-Kihla" . Tt is also what was said by Imam Bin Badran
previously .

The Scientific instruments which the humanbeing made to
serve a cerain purpose is na more a suppnsition indicator to
achieve this target . They became in general definite indicators to
what they had been manufactured . The definitude here became
something felt by watching and apparent knowledge . A comput-
er at present guides planes , ships and trains precisely .
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As for Imam Ahmed doctrine |, he who is near Al-Kibla (AS
those wha are in Makksah) should turn precisely to iis centre un-
real . If this was not possible owing to the existance of real ob-
stacles such as mountains he should do his best to tum towards
Al-Kibla’s centre . But if the obstacles were not real such as
hauses . he should make sure of this by sighting or news related
to this and the precise turning toward Al-Kibla can be achieved
through doing one’s best for those who are far from Al-Kibla.
That is , for he who is unable to have a luwk on the spot or there
is no one who is well acquainted to tell him about the location of
Al-Kibla®.

Ibn Badran Al-Damashki said : “Assiduity to pinpoint Al-
Kibla is permissible for only those who are well acquainted with
its indications . It can be located by mopntains , stars astro-
pomical instruments ur by Al-Kibla Zenith which is set in special
schedules’ @,

This is an outline for the sayings of the four [mams with re-
gard to Al-Kibla topic . There i3 a unanimity in these sayings that

=Look itto “Al-Mohzzab™ explenution by “Al-Nawawi tcgether with “Al-Wajecz™ explana-
tion by Al-Rafiee and “Al-Tslkhees Al-Habeer” by Abmec Bin Najar Al-Askalang _
edition 3, p 205-230 .

(1) “Al-Tkna for Taleb Alintifs” by Al-Hijawi , adilion 1, 153-160 Look into *Akhsar
Al-Moklrasarat” in jurisprudeace sccoring v Imam Ahmed ductrine by Motd. Bin
Bacnuding Bin Badran Al-Damest}i together with a valushle sideline of Abdul-Kader
Bin Mustefa Bio Badron Al-Damoshki , p 108 . Lock inie Al-Zurakshi explanation nn
Al-Kharki brief edion 1, p §32-534 . Look luoe Al-Moghni with the Major explana-
tao to Ibney Qudama cdition [, p 478-491 .

(2) Imam Abdul-Quder Bin Ahmed Bin Mustafa Bin Badran Al-Demashk: with the bocok
“Akhsar Al-Mokbiesarar in jurisprudence according 1o [mam Ahmec Bin Honbal .
pl10.
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deen" said as regards prayers time and Al-Kibla worshippers
should depend on sayings of trusted ulema in “Timing books”
and on instruments such as “Al-Robe and Al-Isterlab” If these in-
struments do not yield certainty , they give who is familiar with
the most probability , and this is sufficient in such a case (.

Tn Fmam Malik doctrine the worshipper tums toward Al-Kibla
either sure of its destination or doing his best as is the case for
worshippeis in other Islamic countries . He may also be imitating
and asking those who are well acquainted with Al-Kiba. If there
is no one to imitate , perplexed or indications were not available
1o him then he prays towards the direction which suits him @.

According to Al-Shafiee doctrine , he wha resides in Makkah
Al-Mukaramah should ture to Al-Kibla precisely , becanse he
can do this by lookimg at AFKibla , He who is outside Makkah
should do his best to pinpoint Al-Kibla by the help of stars , the
sun , the moon , mountains and the winds’ direction (in addition
to all which has an indication toward Al-Kibla) .

1) Sideling of “Al-Mohiar” reply un selevied pearls (Al-Dor Al-Mokixac) editios | , p43§,
look into deatails of the subject , the same reference p 427436 . Also lcok into *I'nb-
yeen Al-Hakaek™ explanailon of “Dakazk Treasure" by Al-Zailaes . Edition 1 , p100-
103 . Also look “Fath Al-Kadeet” explanation by “Thn Ab-H " on the begil
(Al-Bidaya) by Al-Mirghinani , sfidon 1 , p269-273 .

{2) “Ashai Al-Madarek” an explanation of “Al Salek” gud in the jurisprudence, of
[mams” chicl "Malik Al-Shinawi” edition L , p 176-180 . Also laok imo Ui sidetine of
“Al-Dasouki” an the iajor explanation by “Al-Dasouqi® wilion 1, p222.230 .

Also ook into “Bidayat A}Moglahed amd Nihayat Al-Mokmsed” by “Abu AFWaleed
Bin Roshd” | edition 1, p 111-113 | and look into “Valnable jewels necklace” in the
¢ity's scholar docrine by [on shas , edition 1, p 123-127,

(3) ALOm {mother} by lmam Al-Shafice , edition ! . p 93-88 . look into "Nihayat Al-
Mohaj And ARRamli explanaticat of the peacess together will the: sideline uf Abu Al
Diys Nurudin Ali Al-Shubramilsi and Al-Rashiddi sideline , edivivn i pp 439-448 =
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Allah the Al-Mighty says :-

“To Allah belong the East

And the west : wither sover

Ye turn , there is Allah’s Face

For Allah is all-Embracing .

All-Knowing” .

Jurists in the past gave due attention to the issue of Al-Kibla .

This issue was dealt with by ulema in all countries . As for Al-
Kibla in Abu Hanifa doctrine it means its centre , for others its
side , the doctrine also included many sayings which were men-
‘tioned in “Zad Al-Fakeer" and in “Monyat Al-Mosally about Fa-
tawa Hopes” .

These sayings as mentioned before are based on the zenith of
countries whose jurists utter these sayings . It was also reported '
that the most realistic of all those sayings what was mentioned by |
“Al-Bargandi” that Al-Kibla location differs from one country tof
another , and that Al-Kibla location will be determined by Geom-
etry and Arithmetic and how far is Al-Kibla from the Equator and |
the supposed country . The distance will also be measured ac- A

cording to these rules to find the zenith of Al-Kibla 2. ‘

In all, in cities worshippers depend on old niches . If this , is
not possible they ask the inhabitants of that place . In deserts the
destination of Al-Kibla is known by means of stars . “Tbn Ab-

(1) Surat Al-Bakara verse 115 .
(2) Sideline of “Al-Mohtar” reply on selected pearls (Al-Dor Al-Mokhtar) edition 1 , p430.
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“It is He who maketh

The siars (as bacons) for you
That ye may guide yourselves
With their help

Through the davk spaces

Of land and sea :

We detail our signs

For people who know™ (),
And His saying :-

“And marks and sign- posts
And by the stars

(Men) guide themselves” (9,

A Muslim may find himself in a critical situation fo define Al-
Kibla when he is in a place in which he cannot determine this. He
may also find this difficult if he is abroad where the sky is cloudy
during night and day . He cannot see the sun to help him tum to-
ward kibla , neither a star for the same purpose .

When it is difficult for him to pinpuint the tocation of Al-
Kibla by stars and other heavenly bodies , Allah the Al-Mighty
made it pcrmissible to him to do his best to locate Al-Kibla . If he
was unable to do so then he is exempted from such mission .

«1) Surt Al-Anam varss 97 .
«(2) Surat Al-Nahl verse 16,
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229- The ruling for the compass indication to Al-
Kibla.

The topic is a letter from brother Ayman from Jordan in
which he inquired about the ruling for the compass in-
dication to Al-Kibla ?

Originally when a Muslim performs his prayers they should
be perfect accarding to Sharia rules . A Muslim should ubide by
the conditions fundamental basis and duties of the prayers .

Moreover , he has to keep away from anything which aborts
thcm as well as suspected defects in the performance of prayers .

Among the conditions for the performance of praycrs is to
turn toward Al-Kibla which Gracious God orderad the Muslim to
turmn to during his prayers .

Allsh the Al-Mighty said :-

“.. Turn then

Thy face in the direction

Of the sacred Mosgue ;

Wherever ye are , turn

Your faces in that direction” (1,

Allah the Al-Mighry has set a number of heavenly bodies to
guide us toward Al-Kibla including stars . Allah the Al-Mighty
says-

{1) Surat Al-Bakar verse 144
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or any other reason he is also not guilty of what happened to him.

If he was picked up forcibly as slaves’ traders used to do in
the past (or as the white salve Mafia does nowadays) then he is
also not guilty . He is a humanbeing who was put in a situation
which he does not want if he has the choice . thus he became one
of the nations’ members and had the same rights they had and
performed the same duties imposed on them .

The outline of this question is that the picked up child or a
[oundling is 2 born baby whose family cast him away for fear of
poverty or to keep away from suspicion charge . He is frec and is
not committed ta show loyalty to anyone because in origin free-

dom is a grant to all people since the era of their father Adam and
mather Eve .

His picking him up is a duty for he who has information about
him , and ¢he naticn is duty bound to pay his expenses from its
fund or charity foundation . As for his religion he should be treat-
ed according to the place in which he was bom . He has the same
tights and rules the same as a legal child .
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which stipulates that the foundling is a slave , therefore na one
has influence on him , the influence can only be exercised by his
father or a relative or by distant ascription (2.

The prophet (pbuh) said: “Loyalty is restricted to who was
set free” (3,

And his is the saying of Abe Hanifa , Malik , Al-Shafiee and
Daoud 3,

I said : This is an outline for the foundling's mles and they
are close lg ane another according to Jusists . It is evident from
these rules that he is free and is not obliged to show loyalty to
anyone as fmam Bin Hazm said . The same rules and rights are
applicable to a legal child and are also applied to him without any
discrimination . If fre was boin to illegal parents he is not guilty
of what his parents had done , Allah the Al-Mighty said:

Namely , that no bearer

Of burdens can bear

The burden of another; ).

If his parents or one of them cast hilm away owing to poverty

(1) "AlMoghni and the vast explanation” by Kudama sons , edition 6, p 374-397 . Look
into “Munizha Al-Iradai” explanation by Al-Tbkouti , edition 2, p 481482 . Alse look
"Al-[asaf in Marefm Al-Rejch from Al-Khilaf" by AHMardway ., cdition 2 , p 432-451.
Lock into "Al-Fkna for Talch Al-intifa” by Al-Hijawi , editien 3 , p 53-61 . Look nto
“Sharh Al-zirokshi on Mukhtasar AMKhaski” , edition 4 , p 351-361 .

{2) Narrated by AFBukhari in “Kiltab Al-Makateb” chapter what is permissible from Mak-
ateb conditions . No. 2562 . Look into “Fath Al-Bari” by AlMafez Bin Hajar . cdition $
p 222, Al-Rayan Housc for Hentege .

(3) "Al-Mohalia B¢l Athar” by Imam Ibn Hazm , edition 7, p 132-136 .

(4) Surat ARNwjm verse 38 .
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s0 , or save him from drowning . He who picked him vp is not
committed to pay his expenses , becanse spending is a duty for
relatives and the wife , but in the case of the foundling it is a dz-
livery from death , and he who picked him up had contributed to-
ward keeping him safe , this does not make it necessary for him
10 pay his expenses, for his expenses should be paid by Moslems'
fund if he has no money , owing to the above mentioned saying
of Abu jamilah _ If it is not possible for the fund to pay his ex-
penses for any reason , then anyone of moslems who is well ac-
quainted with his case should pay his expenses . This would be
considered as cooperation for the sake of charity and piety . If all
gave him up they would be sinful . He who pays his expenses
voluntary does not owe him anything whether he was who picked
him up or another person .

And if he does not pay his expenses voluntary and he who
picked him up or someone else paid them in acrordance with in-
structions of the ruler , the foundling should pay them back when
he becomes a well to do man (1),

In Al-Zahiri’s doctrine Imain Bin Hazm said: “The foundling
is free and should not pay allegiance to anyone , because all peo-
ple are the sons of Adam and his wife Eve (pbut) . They are frez,
and the sons of a free woman are undoubtedly free . Every one is
free unless a verse from the Holy Quran or a saying from the
prophet’s Sunna says contrary to this . There is no text in them
Wm eplanation of “Al-Muhazab™ by Imam Al-Nawawi edition 15 . p248

-30%9 . Alo look intn “Nihaym Al-Mobtaj” to “Sharh A)-Mashaj” by Al-Ramil with
“Al-Shabramilst sideline and Al-Rashidi sideline edition 5, p 446-463 .
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The ruler appoints someone who is mofe cxpericnced and ahle
to take care of him becnuse the ruler is responsible for anyone
who has no one to kook after him .

He should pay his expenses from Moslem's fund . If this is
not possible because there is no money in the fund , or the found-
ling lives in a country which does not abide by Islamic rules,
does not look after the poor , the disabled and the foundlings,
then he who he is well acquainted with his case should take care
of him . Suppose it was said that his expenses should not be paid
by Moslem's fund , even if money is available . for njoney has to
be spent on more important matters . The foundling may be rich
and his father a wealthy man -if all this is supposed, then the
Imam should set up a group - with his membership- to pay his ex-
penses as a loan . ¥ money is available to him . or a legal rich
sponsor appears and the foundling is able to gain his liveliheod,
then he may pay back wbat had been spent on him _ If this was
not the case , be would be paid from the portion of the poor , the
needy or those in debt . This is applied to the foundling even if he
ruled that he is not a moslem , should the inhabitants of the vil-
lage or the town desist rom paying his expenses , the lmam
should fight them .

In Imam Abmed’s doctrine the foundling is considered frce
and should not pay any tribute . He is inberited by moslems and
he who claimed his ascription has the right to consider him as
one of his dependents . and his picking up is a duty , because it is
a revival for himself . He should feed him if he was obliged to do
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If someone claimed him , he should be trusted . as for his re-
lationship with he who picked him up , he has priority keep him
till he geows up . He gets his expenditures from Moglem's fund if
he who picked him up did nut provide his needs . This was in-
dicated by Snain Abe Jameelah who said I found an puteast out-

i side my door . | brought him to Omar Bin Al-Khattab (may Aliah

bless him) whe said: “He is free and we shall provide his ex-
penses” (1),

According to Imam Malik doctrinc the custody of the found-
ling and his cxpenses should be provided by he who picked him
up till he becomes adult and able to gain his livelihood, because
when he picked him up he committed himself to this , unless his
father had cast him away deliberately and this was proved by an
evidence , then he who picked him up can return to him .

The foundling is considered free because freedom is the origin
for people and his allegiance for Moslems . He will be teeated ac-
cording to the rules of Istam if he was picked up in moslem coun-
tries . In such case he who picked him up should have a witnesses
to confirm this , less he shownld be ascribed to him |, as his son (@,

In Imam Al-Shafice’s doctrine Tmam Al-Nawawi detailed the
rules related to the foundling , and in brief he is free and the ruler

looks after lim .

(1) Lnok into Hasifi doctrine “Al-Mabsom™ by Ab-Sarkhasi , p 209 -221 . Also Look into
“Badi‘e Al-Sana‘e” in the orgamzalion of Al-Shass'e by Al-Kasani edition 6 . p 192-
200 . Look into Fath Al-Qadeer explanation by foa Al-Hamam on Al-Hidiya by Al-
Mirghainani edition &, p 109-117 .

(2) Look into Al-Dasouki sideline or the major explanation by Al-Dasouki edition 4, p
124-127 , and look inta “Biluyat Al-Mugished and Nifsyat Al-Moktased™ by Abu Al
Walead Mohd. Bin Ahmed Bin Roshd Al-Qortabi . Edilion 2, p 309-310.
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The foundling is the name of the lost and cast away child . He
is alsu the child who was taken and usually picked up . In the end
he was called a foundling because he was usually picked up , that
is to say taken and picked up (V. There is no doubt that anyone
who sponsors him will be rewarded greatly , becausc he is a soul
which Allah the Al-Mighty dignified and made its living the
same as of all people .

Tt was narrated that a man picked up a foundling and brought
him to Ali Bin Ahe Talch (may Allah bless him) . Ali said: “he is
free . If I was charged with taking care of him as you were it
would be belter for me than this and that” ),

Turisprudence scholars dealy with the foundling’s rules , his
condition and ties . Al-Hanifi doctrine considers him free , be-
cause the origin is freedom . All people are the sons of Adam and
Eve who also were free . Anyone bom for free parents 1s free . As
for slavery it was exercised by some people legally owing to an
accidental reason and as a result of not embracing Islam . We
have to ahide by the origin till & proef was determined for the ac-
cidental matter . This leads o the fact that he should be subject o
the rules enjoyed by a free man such as his qualification for tes-
timony and uther things .

As for his religion he is treated according to the place where
he was bom .

As regards his ascription , he is considerad unknown (ill the
contrary is proved .

(1} “Bada'e Al-¥anay's" in the erganizalion of rudes by Al-Kasoni . Edition 6,p 197,
(2} “Ab-Mabsout" . Edition 9, p 208-210..
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228- The ruling for a picked up child and his
rights ¢,
The subject is a message from brother Nazeer Ansar - Al-

gerian - in which he inquires about the ruling for a foundling
in Islam and has he rights like a legilimate son ?

Introduction : The inguires and other readers may understand
that a picked up child or the foundling is he who was bom for
two illepitimate parents only .

This understanding should not be considered as general . The
child may be bor fur two legitimate pagents and bear this name
after his separation from them ewing to their poverty or their giv-
ing him up , as well as his loss and rape .

Indications for this are many . We have rcad rceently that two

Arab parents gave up their young sons because they were unable
to spend on them .

If it huppened that somecne took themn , they would be (reated
as foundlings . We had known in the past and before the pro-
hibition of slavery that slaves’ taders used to pick up by force
males and females children and sell them as slaves .

Jurists defined the foundling as a bom child cast away by his
parents in feur of poverty or to keep away from a suspicious
charge (1.
¢*) The foundling is he picked up child . [ selecied this definition .and made It a titte for the

subject .
{1] "Al-Mabsout" bock by Shamsudin Al-Sarkhasi Edition %, p 209 .
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against what causes unawarcness and inability of realization . It is
known that unawareners in any form prcvents a8 humanbeing
from fulfilling his legal duties .

It also makes him commit the forbidden thus increasing his
sins .

Means have the same ruling as aims . If (Jat -as mentioned be-
fore- leads Lo the nunbaess of the mind or a means to its absence
and the perpetration of another forbidden act, such as drinking
liquot to calm the nervous alertness . It is therefore prohibited
owing to its harmful effects on the mind |

The outline of all this that Islam prohibits all that harms the
humanbeing religion , money , mind of his breeding . Islam also
prohibits any means that leads to the achievement of this end.
‘The confirmation of harm leis in its unanimity , and since Al-Qat
has many harms as mentioned by specialists, as doctors and oth-
ers: owing to harms it inflicts . it is forhidden to grow up , trade
with or eat it
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Allah also says:

“Verily spend thrifts are brothers

Of the Satan

And the Satan

Is to his Lord (Himself)

Ungrateful” V.

The ruling here is quite clear that money should not be given
fo a stupid person owing to his inability to spend Jegally . Sub-
sequently it is permissible to forbid him from doing any spending
till he becomes adult . The ruling is alse clear that the squanderer
of money in an illegal manner is like satans in their infidelity .

This is rom the Holy Qurzn . but in Sunna the Prophet (peace
and prayers be upon him) forbade the squandering of money
when he said: “Allah disliked tattling much inguiry and
squandering of money™ 2.

It is known that QQat eaters spend much money which amounts
to millions of Dirhams . Therefore this spending is torbidden be-
cause it is considered as squandering of money on things which
Gracious God prohibited (forbade) .

As for Qat’s damage to the mind , our religion told us that pre-
serving the mind is a legal necessity . This requires its protection

(1) Swrat Al.Isra verse 27 .

(2) Nuraed by Al-Bukhari in *Al-Zaka(" book chapter . Allah the Al-Mighty said:
"“They beg no) lmporunarily .
From all and sundry”
Al- Bakara, 273 . Ni. [477 . Look imo “Fath Al-Bari” adition 3, pI9s.
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“They ask thee what is

Lawful to them (as food)” Vi,

This required the prohibition of all that conwadicts them.
Good food here is a cormmon name for all that is permissible to
eat . The orgin is tiat food s not [orbidden unless il is harmfuf.
T€ it is hurmdul-even suspected of this - it should be abandoned. In
abidance by the prophet’s saying (peace and prayers he upon
him) ; “He who keeps away From suspicion , profeets his re-
ligion and honor , and he wha sinks in suspicions falls in the
unlawiul. He is like the shepherd who grazes around the sin-
fut and is abowt to fall in it” 2.

As for Qabt’s damage to money . rt is known from a religious
point of view that preserving maney is among legal needs . This
requires the prohihition of spending money on useless things
Allah the Ai-Mighty says :

“And render ta the kindred

Their due rights , as (also)

To those in want,

And to the wayfarer ;

Hut squander not (Your wealth)

in the manner of a spend thrift” ¥,

(1) Sural Al-Maeda , vorsa .
() Narwted by Al-Bukhar] in (Al-Boyo) the chopler of :he peanissiblz & 0ppRIU wie thy
impermissible is apsezm and beiween them suspicions Ne. 2051 . Look 1410 AL Futh,

Editond , p 339,
(1) Surat A'-Isrq verse 26,

-062.



» Casex meording to Jurisprudence (Figh) Point of View *

Between you , with intoxicants

And gambling , and hinder you

From the remembrance

0f Allah , and from prayer :

Will ye not then abstain 7 (.

Also the Prophet (peace and prayers be upon him) said “FEve-
rv infoxicant is liquor and liquor is forbidden” . The Prophet
(peace und prayers be upon him) as well said: “Every intoxicant
is forbidden” @),

Om Salama (may Allah bless her) was quoted as saying: the
Prophet (peace and prayers be upon him } forbade every intoxicant
and languishing natecial.

As for Qat's damage o one’s self , Gracious God ordered ¢he
faithful to eat from good things ;

“Q ye wheo believe

Eaf of the goad things

That we have provided for you™ .

Allah the Al-Mighty also says :

(1} Surp Al-Moeda verse 91 .

[2) Namated by Ibn Maja in “Al.Ashrida™ beok , chapter , Every intoxizant ig forbiddzn™
Ne. 3387 2nd ediviun , v 1223 . Al-Buklini abwr named a cligies “Rah Al-Raeck . and
wha fariade every intsxxcant drink , fooi Al-Faih Edition 10, pé4 . chapter |0

) Narruled by Imam Ahlmed in Um Salama's Sapport . Look “Al-Famh Al-Rabbani” by
A)-Sazti Edftion 17.p 131,

(4) Sural Al-Bakara verse |72
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1t was evident from doctors' advice (hat some who eat Al-Qat
feel sume nervous stimulation for some time as is the case with
cocaine .

This will then change to numbness, weariness and colfapse .
The duraton of nervous stimulation may last long and the addict
feels womied and unable 1o sleep . a fact which will muke him
look for a ranquillizer and he resorts to liquor and then the sin
increases .

What is felt by he who eats Qat such as numbness , lan-
guishing and weariness makes Qat falls within the category of the
forbidden intoxicams . Allah the Al-Mighty said:

“Q ye who believe !
Intoxicants and gambling,
Sacrificing iv stoues,

And (divination by) arrows,
Are an abomination,-

Of Satan’s handiwark ;
Eschew such (a bomination)
That ye may prosper” %,
Allah also says:

“Satans’s plan is (but)

To excite enmity and hatred

¢I) Surar Al-Mzeda , verse 90
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to liquor and drugs , participants in the Islamic intemational con-
ference for combating intoxicating materials which was held at
the Islamic university in Al-Medina Al-Munawarah on 27.5.1402
decided to prohibit Qat . Recommendation (9) of their decision
stated the following: “the cenference after having reviewed re-
searches presented to it on the Qat’s health , psychological , mo-
ral , social and economic harms decides that it is in the category
of drugs which arc legally banned . Therefore the council rec-
ommended Islamic states to apply the deterent legal Islamic pen-
alty on who grows and eats this bad plant .

1 said : The difference in ruling on Qat especially by one or
more of the old scholars was owing to dilferent opinions by those
who eat it with regard to its effects and harms . Some of them
said it is not harmful to health such as Imam Al-Shokani .

Other said it wes harmful and thus we had two contradictory
opinions on its etfects , necessity requires the support of one of
them according to availeble sensible and mental evidences . In
addition to this , evidence which confirms its hamms should be
prior to the one which deny them according to the fundamentalist
rule .

It was confirmed that Al-Qat is harmful with regard to matters
related to religion , one’s self money and reason ,

As for religion , its protection is one of legal essentials , and
this can only be achieved through the abidance by the direclives
of Gracious God and his Frophet (peace and prayers be upon
him) and keep away from what they asked the faithful not o do .
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and numbngass - It has no heat and lean o change what appeared
on the body , in contrary to liquor and Hashish . Thus Qat is mofe
harmful . This is the brief mentioned by imam Bin Hajar Al-
Haithami in his said message 1,

I said: Among modem scholars who prohibited Al-Qat was
his eminence Mohd. Bin Ibrahim Bin Abdul-Latf Al-Sheikh the
former Mufti Of the Kingdom of Saudi Arabia . The late re-
sponded to a question on Al-Qat saying: “we have made a follow
up to what Ulema said about it . It was evident to us after more
discussions and investigation , and inquiring confidants that it
shouid he forbidden , in its growing up, its import and use owing
to the harms it casses to minds , religion and bodies . It also
squanders money and obstructs the mentioning of Allah the Al-
Mighty and the performance of payers . 1t is an evil and a means
to many evils. Its harms , Janguishiny and nuinbness were proved
beyond doubt.

Sayings of those who deny this should not be heeded, because
what is affirmed is pror to what is denied . These are Lwo rules of
fundamcntalist Sharia which support its prohibition and in line
with prohibited Hashish , because they have sumething in com-
mon with regard to their demerits and there is no difference be-
tween them when verified . The late also mentioned a number of
indications from the Holy Quran , Al-Sunna and ulema sayings
referred to previously .

And owing to the nced for truth about Al-Qat and its relation

(1) Al-Fatawa Al-Kobra , Bdition 3,p 227
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Those who prohibited Al-Qat quoted the prophet (peace and
prayers be upon him) as banning any intoxicating or languishing
material . He said in the end the languishing material is that
which causes worning and breaking out in the body .

This is known and witnessed in Al-Qat and by it5 users the
same as in other intoxicating materials . And the activity as well
as the delight felt result from the frequent taking of the in-
toxicating material , and even liquor causes trembling , patalysis
and stcady change in mind and other harms . But Qat had only re-
ligious and mundane harm, and he who eats il feels stiffaess and
cold . It does not yield benefits of other intoxicating material re-
ferred to by the jurist , because all intoxicating materials have
some heat and softness . Their harrn will only appear after addic-
tion such as the bharm resulting from opium the change of be-
haviour and the moderate state of the creatore .

As for Qat its harm exceeds that of opium since it is not ben-
eficial and its damage is more , It causes stiffness of the brain,
change in temper , loss of appetite for food and water as well ag
the stiffening of the stomach and intestines .

Among the harms of Al-Qat are that all merits of Hashish exist
in it in addition to the loss of appetite toward food , water and
breeding . The increase in its eating needs a lot of money which
is a kind of extravagance . One of the harms of Qat is when it is
believed that it is beneficial , its supposed benefit does not bal-
ance its harms . It is harmful because it has something in com-
mon with all other intoxicating materials in causing intoxication
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Qat . He said: Yes . [ said: what is the evidence . He said: Ets
harm and intoxication . Tis harm is apparent , but its intoxicarion
is it delightful 71 said : yes . He said: Al-Shafiya and others said
in responding 1o Al-Hanifiva that wine which does not intoxicate
is permissible .

Wine was prohibited the same as liquor I said to him they
quotc you as saying what emits because of Qat is semen , but it
has not any of the semen’s merits . He said: it is emitted before

being controlled .

My uncle Ahwed Bin [brahim Al-Maki who was.acquainted
with modicine prehibited it and said it is intoxicating . 1 saw
many of those who ate it got mac .

Imam Bin Hajar Al-Haithami said that the jurist and scholar
Hamza Al-Nashiri agrees with thase who say: Qat should be pro-
hibited . [{e is trustworthy as a narrator anc in “Ifta” as it was in-
dicated in the biography of the above mentioned in the history of
“Khatemat Al-Hoffaz” amd Al-Mohdatheen” Al-Shams Al
Sakhawi in his famed poem , Makkah speeker told me that he
read if by ifs author the ahove mentioned 1famza and endorsed i
for him .

“Don’t cat Al-Qat whether wet or diy

It is harmful and causes chronic diseases

Some important scholars said

‘This is 10t permissible and its exling

Causcs many harms .
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in hig body and religion , su he gave up iis eating and Ulema said
that harmful materials are the most forbidden ones .

He who eats them feels that he is satistied and happy and after
hours he feels sad and worried. If anyone reads something im-
portant while he is in such mood , he feels it is very difficult for
him to remember what he heard and il is wearisome o do sv.
That means Qat makes its eater loses his appetite for food , its de~
liciousness and keeps sleep away from him .

Among its barms to the body is that he who ate it emits some-
thing after urination as “Al-Wadey” which Jast far sometime then
he said: and while I was perfuming ablution , I felt some of it
(Al-Wadcy) I repeated the ablution , and soretimes I felt it while
praying which I stopped it and then repeated it . I asked many of
those who eat it and mentioned this about it . Indeed this is a dis-
aster for faith .

Abdullah Bin Yousef Al-Makiri talked to me quoting scholar
yousef Bin Younis Al-Makri , as saying: Al-Qat appeared during
an cra of jurists who not say it is banned or justified . If it ap-
peared in the era of advanced jurists they would have banned it.
An Iragi called Al-Fakeeh entered Yemen and he used to say
publicly that Qat should be prohibited . He said he recommended
the ban after beinyg briefed on its illeffects by those who ate it. He
added . I ate it once or twice to test jt and said, I stressed the need
for its prohibition because of its harm and intoxication . He also
said what comes out after ablution because of eating is semen .

Then I met him and told him : We heard that you prohibited
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on the subject and named it “A watning by confidant against eat-
ing Kufta and Qat” .

T revised it in previous days and I realized that he spoke in it
in a way which indicates that he dues not know the essence of
Qat . Then he said : Tn all , if some kinds of Qat lead to in-
tuxication or langnishing - those which we do nat know make it
imperative to prohibit them . And if these kinds harms some tem-
pers without intoxication or Tanguishing , they shotid be banned.
or also the origin is its permissibility as indicatad in the Holy Qu-
ran and the prophet's Sunna (.

As for Inam Bin Hajar Al-Haithami @ he indicated in his
message to “contidants warning against eating Kufta and Qat™".
and to what Abu Bakr Al-Makn Al-Harazi Al-Shafeiee said in
his bouk vn the probibition of Qat that he used to eat Qat when
he was young then he became suspicious about it .

The Prophet (peace and prayers be upon him) said: “He who
protects hirseif against suspicions . protects his religion and hon-
or” . Then he said: “He concluded that eating Qat leads to Harm

(1) “Al-Bahih Al-Misfer on the prohibition of all s is intadicating and langwishing b
Mokd Bin Ali Al-Shokari . verified by Dr. A. Kasim Bin Soailen Al-Amri Al-Nasks
published wed distributed by “Dar Al-Bukhari* , p 168-169 .

(2) Be is Imam Al-Hafez Ali Bin Abe Bakr Nurudin Abu Al-Hassan Al-Hauhany AL
Kzheri AI-Shnfjee . He was very plous and Hermil , fond of seiences and worshippine.
Among his books “Mojama Al-Zawaed and Maba Al-Fawaied” in Al-Hbdeeth . disd 1
802 H., lock into the imnxducdon of “Mojsma Al-Zawaed" Edition | . p2-5, Dar AL
Rayan for Heritage .

{3) The messagze meniioned in Al-Faiaws Al-Kobra Al-Fighiyya by Ibm Hajar AbHaithami
Bdiion 3, p 223-229,
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committees which were set up to fight this phenomena and shed
light on its harms . In this conncction T wish to feature great ef-
forts exerted by His Excellency the Yemeni interiur minister in
fighting this strange phenomena in the brotherly Yemeni saciety
through a committee which comprises thinkers .

The legal aspect of Al-Qat issue :

Jurisprudence opinions varied on the rules of Qat . This led to
a variety of rules on it , in one saying it should not be chewed
because the jurist was not aware of Qat's nature and its etfects .
or awing to the thinking of another one that it is not barmful.
A third jurist said it should be prohibited according to sharia laws
which call for the warding off harm against oneself whetlier this
harm s related to faith , oneself, money or honor .

Among jurists who worked to contrive a ruling on Qar is
Imam Al-Shawkani (1) he said: As for Qat I chewed various kinds
of it and T did not feel any effect with regard to intoxication or
other changes .

Many long rescarches were made by a group of Yemeni schol-
ars at the first appearance of Qat. These discussions reached
Makka scholars and Ibn Hajar Al-Haithami wrote a long message

(£} He is Inam Motud, Bis Ali Bic Mohd. Bin Abdullaly Al-Shokani . A jurist and nnc of
yemens major scholars . He was bor in shokan Hajra and was brought upin sanc . be-
came the judge of sana in 1229 H. , aid died while be was ints ruler . He wrnte (114)
books such as “May| Al-Awtar , Irshad Al-Echoul , Fath AF-Kadeer” explanation . died
in the year 1250 H. . laok into “Al-Alun® by Al-Zarakly Edilion . p 293 . “Dar Al-
Eln™ fur iillics ie Beiral .
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and acquaintances and called “storing session” .

Much of Qat chewed by men and some women is taken at
home . A sign for chewing Qat is apparent in the form of a swell-
ing at the side of the face resulting from the accumulation of the
leaves in this side .

Chewing Qat is a spreading phenomena in the above men-
toned countries . A number of researchers opposed it to show its
harms since Qat is from languishing malgrials which were legally
prohibited such as intoxicams . Researchers also said chewing
Qat leads to a feeling of nausea pressure and lack of appetite jn
addition to constipation , retention of urine , indigestion and other
health harms suffered by thosz who chew Qat during their life-
time .

Alsc a number of researchers dealt with Qat's economic dam-
ages and highlighted the loss of time , meney and human efforts
at chewing sessions . Some of the chewers spend more that 50%
of their daily income an Qat and this has its effects on their social
and family life ., especially when the chewer spends long hours
away from his home at chewing sessions . He forgets his duty to-
ward bringing up his sons and his family, in addition 10 the fami-
ly's deprivation from money spent on these sessions . Priority
should have been given to spending on the family to enable it
play an active role in social life and to bring up a strong genera-
tien in its infrastructure , behaviour and ambitions .

A number of researchers managed to pinpoint the harms of
Qat . It is important to commend these researches and also hail
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227- Al-Qat : Its rulings and what was said
aboutit,

The topic is a question from brother Majed Mohsen Al-
Mazani from the Yemcni Republic in which he inquires about
Al-Qat , its rulings and what was said about §t .

Introduction ¢

Al-Qat plant is known by name and shape to many of the in-
habitants of Ethiopia . Eriteria , Somalia , Kenya ., Yemen and
Djibouti as well as in other places ,

[t is a small green bush with no distinguished smell . Its height
is no more than two metres . It is grown up in various locations in
the said countries . There is a good Qat and bad one according o
the location in which it is grown up . He who uses Qat chews the

leaves of this wee by putting them in one side of the mouth o
suck their liquid and then swallow it |

He who uses the Qart continues to add its leaves every now

and then together with drinking water or something else . He
chews the leaves alone or at a joint session comprising friends

{*) These arc questions reccived from dear readers. Answers ave given by the jaumnls's pro-
petietor and Editor-in- Chief Dr. Abdur-Rahman Ibn. H.A1-Nufisah .
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traditions on the thinker does not make him give absolute priority
to certain Sharia rules .

- The study showed the importance of the use of analytic com- |

parison of religious thinking to contribute in solving several of
the problems resulting from the mishaps of others .

- The study stressed that assiduousness does not deal with

specific rules such as inheritance texts . They are definite texts :

which are not affeded by time or place .

- The study called for the need to observe the texts’ inter-
pretation and to abide by them . Freedom of thinking does not
mean the non-abidance by the known and considerable rules .




*The woman's inhets In balam b the iexi ned the inferpretation®

But anyone who looks into the Islamic legislative sysicm no-
tices the loss of these movements and calls , their legitimacy and
the justifications of their existence in Islamic societies . legisla-
tions and rules related to woman in Islam are based on an intact
texts which were not subject to any change or misinterpretation .
Also their vatucs of justice and equalily were (aken into con-
sideration in the first rank hecausc they were from Allab the Al-
Mighty .

The conelusion :-

Out of this quick review of the woman's inheritance issue in
Islam between text and interpretation .

I reached the following resulls :-

- The study stressed that Islamic Sharia granted the woman
her full rights and Share in inheritance contrary to norms and reg-
ulations which preceded it as Judaism , christianity and pre-Istam
ear where the woman was denied inheritanee .

- The study shed light on the phenomena of some writers at
present who have advance opinions and try to interpret the texts
as a result of the clear impact on them hy the prevailing circum-
stances in their environments and societies .

- The siudy revealed a subject of vital importance , that is 1o
look into historie situations , intellectual and social inclinations
which drew comparison because of the emergence of topics
related to the woman notubly her inheritance issue .

- The study clarified that the impact of environment and social
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that this equality is an ideal path to be followed by Islamic so-
cieties after it was exposed to winds of change and progress .

This interpretation of inheritance rules reflects the apparent ef-
fect of the prevailing philosophies which speak about the history
of Koranic verses and their refationship to time .,

Sceondly: The spread of equality opinion and the call for
woman's liberation :

The woman's issue was highlighted in the libexal capitalist so-
cicty as liberation movement for the woman and the call for its
total equality with the man in the 19th century owing to the de-
teriorating situation of the woman during the industrial revolution
and developments which followed it .

According to firm rules in the western mentality , Greek 5u-
perstitions and Roman traditions were deeply rooted on one hand.
and according to the teachings and sayings of the old testament
and paui on the other hand . They were vicious in their enmity 10
woman in its capacity as the beir to Eve in tempting the hu-
manbeings and the ouster of Adam (phuh) from Paradise .

Also a number of equality supporters in Islamic secietics
adopt interpretations which are far away from inheritance rules
according to their thought , which is based on the call for wom-
an’s liberation and her toral equality to man .

(1) “The dualism of Gender or though™ , p 40-42 , Dar Sina publishing
house , Egypt, 1933,

(2) Look into : Alvine J, Schmidy , vellded and Silenced , Mercer Uni-
versily press , Georgia, 1989 , p45-51

(3) Our womun in Sharia und sucicty , by Al-Taher Al-Haddad , p 39 . the
Tunisian publishing house .
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legislative rules related to the woman’s inheritance do not ex-
ceed the framework of decisive rules with specific indications .

The interpretation of the woman’s inheritance texts by con-
femporaries :-

A number of orienlalists dealt with the issue of the woman's
half share of the inheritance as a kind of discrimination between
man and woman which ignores the dignity of the woman and de-
prives her from her legitimate rights . Various claims deall with
koranic verses related to inheritance , as a researcher who is look-
ing after a new interpretation to these texts (rules) through which
it is possible to support intellectual indications at that time . They
said that Islamic Sharia derived its inhertance rules from tribal
system and (Jahiliya) tradidons- though the Arabs deprived the
woman from inheritance in pre-Tslamic era (Jahliya) M.

There is no doubt that those were affecied by religions and
creeds development philesophy which prevailed western thinking
during the 14th century @,

Social and intellecmal eircumstances affecting contemporary
interpretation of the woman’s inheritance texts (rules) :-

Firstly ;- The impact of Darwin’s development philosophy on
religions :

Many of western thinkers were affected by this theory and
called for equality ir inheritance between man and woman , and
(1} From Imitation to origionality in 1he spheree af education , language

and (aw , by Anwar Al-Jundi , p 54 . "Dar Al-Isam™ , Egypt .

(2} Development philosophy and ils effect on woman's ixsues . an anicle by
8 writer in Al-Bayan Magazine .
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For parenis , a sixth share
Of the inheritance to each™ V),

When Islam granted the woman its right in inheritance , it
abolished Al-ahiliya traditions and unjust norms which Jenied
the woman its inheritance .

The inheritance texts and their practical appliance put an end
to corrupt traditions, though they were deeply moted in society .
Thus Islam laid the foundations for dealing with unjust social sit-
uations which are contrary to its rules .

So all individuals - including the Maoslem woman- from or-
igins , branches and relatives get specific shares because in-
heritance system in Islamic sharia is a mean to have ties with
next of kin and a continuity of the shift of property legally .

When Islamic legislation gave women a specific share. It gave
the male the share of two females .

Men have many commitments , expendifures , and penalties
and so on ™,

Man also bears the responsibility of supporting the family in-
cluding the girls , therefore the legislation coincided with this re-
sponsibility and the financial burden he bears .

(1) Surat AkNisa verse §1.

(2) For more reading and h in ‘s imhecitance: Refer to “Fikh
Al-Mawareath™ by Dr. Wahbey Al-Zihaill . Dar AkKalam and “En-
cyclopedia of inheritance rulcs™ by Shawai Sohi . p 11-49 , Dar Al-Hkma
Damascus .

) Al i expi ion for Saheeh Muslim , puet 11, p 53, “Arab Her-
itage Revival House" .
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“From what is left by parents

And those nearest related

There is a share for men

And a share for wamen,

Whether the property be small

Or large , - determined share” V).

[slam defined the girls share with her brother in Allah the Al-
Mighty saying:

“Aflah (thus) directs you

As regards your children’s

(Inheritance) : to the male

A portion equal fo that

Of two females” @,

Islam also granted the wife its inheritance and imposed a spe-
cific share for her . Allah the Al-Mighty said ;

“ . Ifanly
Daughters , two or niore
Their share is two-thirds
Of the inheritance ;
If only one , her share
Is a half .
(1) Surat Al-Nisa verse 7 .

(2) Suvrat Al-Nisza verse 11 .
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Woman’s inheritance in Judaism , christianlty and for Arabs
in the pre-Islamic era ;

Judaism religion considers man os the centre of power . It also
considered (he woman the axis of sin on this earth . Thus it con-
sidered inheritance rules related to the male alone .

The heir is the male alone whether he is 2 Jegal or an illegal
son . The inheritance is for the male and the [emale does nat in-
herit and so is the mother .

Christian norms on the woman's inheritance were the same as
those applied by Judaism , till some church leaders drafted sim-
ple rules derived from the jewish and christian codes . This left a
vast judicial vacuum .

The woman’s inheritance sysiem for Acabs before Islam was
affected by several, factors ss fierce wars among tribes which
prevailed in non-central atmospheres . Consequently Arabs in
pre-Islam era denied infants and women inheritance because they
were unable to defent the tribe .

Inheritance philesophy in Islamic Sharia :-
Islam abolished gradually inheritance rules in pre-lslam era

The inheritance rules were given due atiention . The prophet

{peace and prayers be upon him) urged their leamning and teach- !

ing them owing to their importance , Then [slam began the ap-
plication of inheritauce rules with regard to women .

Allah the Al-Mighty said



The woman’s inheritance in Islam between
the text and the interpretation

Dr. Rokaya Taha Jaber Al-Atwani := <)

Much talk was said recently about the woman's issues and
rules related to them, as its inheritance according to Islamic [aith,
This prompied some people to altack Istam as oriemalists and
their supporiers who are ignorant of Islam’s just stand toward the issue.

From this point I with to draw the attention to this important
issue , to rectify wrong concepts and to reapond to doubts spread
by the enemies of lslam on this topic , through shedding light on
the woman’s inheritance before Islam and its inheritance ac-
cording 1o Tslamic Sharia . Also intellectual and social conditions
must be taken inta consideration with regard to their impact on
contemporary inheritance rules .

It is well knawn that inheritance of money and the transfer of
its property is applied according to heavenly regulations (taws)
and followed by human traditions in various stages before Islam.
These regimes applied changeable Jaws on women owing to the
circumstances they lived in. Inheritance rules at that time were af-
fected by different social, political and cconomic circumstancest™).

(*} PR.D. in jurisprudence and its origins . Assistant professor in Arebie division and Talamic
studiss , nniversity of Babrsin , she Wrote many researches, casays and hooks such as : *The
impact of traditions in understanding tex1s” , *The family's rules between Islum and westary
teadilioms™ “The understanding of the Holy Quran betwesn they and application and others™ .
She also took par in various conferences and seminars in Arub, Istamic and other siates ,

{1) Reler (o inheritance deering Pownan and Oreek erzs . Britanica ck, inheritance and succes-
sioa : Historical development . Refer also to: Abu Al-Yakzan Al-Jabousi , “Inheritan Ruling in
Lslamic Shana” , Dar Al-Nadwa Al-Jadida , Beirul and Badran Abw Al-Lnain, “Rufes of leg-
acies and inhexitance in Islaniic Shacis , p 9. University Youth Foundation , Egypt -
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Indications :

Supporters of the first saying made use of several indications
including a Hadith (saying) “Procrastination by a rich man is an
injustice and if anyone of you is referred to a rich man let him ac-
cept this” .

It indicated that the deceiver would not be referred to the
transferor , because if he is authorised to refer , the condition re-
lated to fortune would be useless . His saying in it “let him be re-
ferred” that he should be refersed to the man of fortune , if the
transferee is peniless or not , died or is still alive , because the
Prophet (peace and prayers be upon him) ordered him to refer to
the transferee without any hesitation .

It was narrated that Hazan the grandfather of Saeed Bin Al-
Musayeb owed Ali (may Allah bless him) money . Ali referred
him to another person , and the transferee died . Hasan returned
to Ali and said , the man to whom you transferred me too died.
Ali said: you preferred another one to us and he did not give
him anything .

If he has the right to refer , Ali will not be permitted to deny
him this” .

And since the transfer is an innocency of debt , and there isno

receipt from the transferee or he who pays for him , then no refer- -

ence is authorised , as if he had made him free from this debt .

Supporters of the second saying used indications which were
discussed by scholars (Ulema) one by one .

Out of this it is clear the first saying is preponderant . Praise
be to Allah .
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The third demand : The impact of death on the transfer con-
uact .

The wransfer comtract includes : the transferor and the trans-
feree .

If the deceiver died after the transfer contract was clinched,
his death will not have any impact and this heir represents him,
such as the guaranteed for if he dies his heir will represent him .

Bat if the transferor dies , scholars (Ulema) say he will be [ree
with regard to the transfer , even if his heirs have the right to dis-
tribute the legacy among them .

But if the transferee dies and he is rich , his death will have no
impact on the transfer contract , and the debt will be taken from
his legacy .

If the (ransferee dies emply-handed , will the deceiver be re-
tumed to the transferor , or the transferor becomes itee with re-
gard to the transfer and no referesice will be made to him ?

Scholars (Ulema) have two sayings on this subject :

The first saying : The decsiver will not be referred to the
transferor , cven if the transferce died empty-handed .

‘This was said by Al-Malikya , Al-Shafiya , Al-Hanabila , and
Al-Thahiriya .

The second saying : The deceiver will be referred 1o the
transferor if he dies empty-handed . This was said by Al-
Hanafiya.
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unanimous on the transfer's legality . As {or the comparisun it
was applied by scholars to the transfer with regard to what is
common in bath of them .

The second branch : The authenticity of the transfer .

Scholars {Ulema) differed on the authenticity of the transfer .
Is it related to transference or receipt . It is an independent gentle
contract of it is a selling contract . There are twn saying :

The first saying : It is related to the receipt of the right .
Therefore it is an independent gentle contract .

This is supported hy Al-Hanafiya , and one of bvo sayings by
Al-Malikiya , one aspect for Al-Shafiya and a doctrine for Al-
Hanabila .

The second saying : It is a contraet for sale . It is said by most
of Al-Malikiya , a doctine for Al-Shafiya and a saying by Al-
ITanabila . What is most probable is the first saying and it is an
independent contract by itself , not related to others . It is also a
gentle and aid contract becanse it mcludes rules for sclling opera-
tions .

The second demand: The transfer conditions {terms) in general.

The transfer conditions may be summarised as follows :-

The first condition (term) : acceptance .

The second condition : The debt should be stable .

The third condition: It should belong to a certain sum of money.

The fourth condition ; Concurrence of the two debts .
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and the wammant affects his needs which makes it imperative for
him to pay his debt .

The onswer to this was if he has heirs . the heirs will be en-
titled on behalf of the deceased to receive his rights .

As 2 result of what has been discusscd the first saying is pre-
ponderant .

The fourth subject
The impact of death on the transter contract
Discussion of this subject is divided into three demands
The first demand : The transfer legality indications .
It has two branches :
The first branch :- The transfer legality indications .

The Holy Quran , Al-Sunna , unanimity and comparison in-
dicated the legality of the transfer .

In the Holy Quran Allah the Al-Mighty said:

Help ye one another .

In righteausness and piety .

The wansfer is a gentleness contract and a charity favour .

As for Sunna it is a saying “Precrastipation by a rich man is
an injustice , and if anyone of you is referred to a rich man let
him accept this” .

As for unanimity more than one scholar were quoted as being
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This is Al-Hanafiya doctrine it is a binding saying for Al-
Malikiya , (Al-Saheeh) the accurate for Al-Shafiya and o saying
tor Al-l{anabila .

The second saying : The warranted fordeath has an impact on
the warrant , and the warranter is free from any obligations . This
is a preponderant saying for Al-Hanafiya and an aspect for Al-
Shafiya .

The third saying : If he has a cugator , or indcbted the war-
rant remains valid , and if therc is no curator or debt the warrant
becomes invalid . This is an aspect for Al-Shafiya.

The indications :

Supporters of the first saying used the prophet’s saying (peace
and prayers be upon him): “He whe Icaves money or a right, it
is for his heirs” and since the warranter and the warranled are
alive , the warrant’s obligation is to bring the warranted and he is
able to do so, then he should do that and the heirs are entitled on
behalf of the deceased to demand this right , and to guarantee the
money according to (comparison) .

As for the second saying it indicated that one’s self warrant is
weak and we can't be sure of its validity after the warranted for
death . The answer to this which is preponderant that the one's
self warrant is authentic owing to strong waditional and menial
indications and that it is not weak .

The 3rd saying : They explained to him that if he had a cu-
rator , the warrant remains valid, because the curator is his deputy
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mortgager , the payment will be made from the mortgaged . Also
if it is impossible to receive from the warranted lcgacy the money
would be taken from the warranter’s money since each of them is
part of authentication means .

They also used comparison for the absence of the warranter .

Supporters of the second saying had the indication that the
warranter should bring the waranted and since the warranter is
unable to bring him because of his dcath , then the warrant be-
came invalid .

The answer was that when the warranter pledged to bring the
warranted , he committed himself tacitly to debt which he owes,
He was in a position to say he is not obliged to pay the debt , but
his silence on this makes one feels that he accepted to bear the
warrant’s effects .

The third saying had the indication that the warranter is uly
an autheatication . If it was not possible to receive the debt from
the debtor , it would be received from the authentication such as
mortgage .

As a result o what has been said the first saying is pre-
ponderent .

The third demand : the impact of the warranted for death
Scholars (Ulema) have three sayings on this ;

The first saying : The warranted for death has no impact on
the warrant and the warranter is not free with regard to his obliga-
tions if the warranted dies .

a7-
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the warraiters legacy, because he is not obliged 1o pay the mon-
ey, but to deliver one's self . It was discussed as a reasonable in-
dication in comparison with the iext, therefore it cannol be a dot-
ted . Also because the warranter’s money is suitable for taking
the debt from it , hecause he committed himself to this during his
lifetime . And owing to what has been said the first say will be
prepondderant .

The second demsand : The impact of the warranted death .

Scholars (Ulema) have three sayings on this :

The first saying : If the warranted was rich when he died the
debt would be taken from his legacy and the warrenter will be
free towards any obligations . If he dies left-handed the debt will
be paid from the wartanter's money . This is the doctrine for Al-
Malikiya .

The second saying : The warrant is considered invalid fol-
lowing the warranted death

This is the saying of Al-Hanafiya , Al-Malikiya , and what is
correct (Al-Saheeh) for Al-Shaflya and it is the doctrine for Al-
Hanabila .

The third saying : The warrant will become invalid following
the warranted death . The wamanter should pay the debt . It is an
aspect for Al-Shafiya and a saying for Al-Hanabila .

Indications :
The first saying used many indications such as: comparison
with regard to mortagage . If it is not possible to receive from the
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Scholars {Ulema) have two sayings on this :

The first saying : The warrant by one's self remains valid if
the waranter dies . His heir asks the warranted, or else the right
shifts to his legacy .

This is preponderant by Al-Hanafiya , it is the doctrine for Al-
Malikiya , somewhat probable to Shafiya and doctrine for Al-
Hanabila .

The second saying : The warrant becomes invalid by the war-
ranter’s death , and then becomes free from any obligations .

This is the doctsine for Al-Hanafiya , A preponderant saying
for Malikiya , a doctrine for Al-Shafiya and a preponderant say-
ing for Al-Hanabila .

Indications :

Supporters of the first saying : used indications including
the Prophets saying {(pbuh) : *Al-Zasem Should pay the debt” .
The saying in general indicated that “Al-Zacem” must pay the
money . It is general for the warranter of the money , and one’s
self warranter . If he dies the debt is referred to his legacy . The
debt is taken from it as other debts . They also have “compari-
son™ as an indication for the warrant .

Supporters of the secand saying : have an indication for it
that the warranter became umable to fulfil the warrant owing to
death , end the heirs did not have any responsibility towards this .
They inherit the deceased if he leaves a legacy and not for what
he should pay . Therefore the watranted debt cannot be paid from
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The second saying : The postponed debt is due following
their death the guaranteed for takes it from the guaranteed legaly
. I[F be has no legaly , he rakes it fromn the guarantor’s legaly .

This was said by Al-Malikiya depending on what is renowned
for them .

The third saying : The postponed debt does not become due
owing to the passing away . If the debt is due he takes it from one

of the two legacies . If he took it from the guarantor’s legacy his
heirs would refer to the guaranteed heirs . This was said by Al-

Hanabila according to the doctrine .

The fourth saying : The postponed debe is due following
their death . 1t is taken from the guarantor’s legacy and his heirs
cannot refer ta the guaranteed for legacy. This was said by Al-
Thahinya.

The fourth demend : the impact of the guaranteed for death .

Hanafiya , Malikiya , Shafiya and Hanabilu jurists agreed that
the guarantes contract is considered invalid if the guaranteed for
dies , and the right shiftz to his heirs , including one narrated by
Abu Hurayra (may Allak bless him) who quoted the prophet
{peace and prayers be upon him) as saying: “He whe leaves
moncey or a right , it belongs t¢ his heirs" .

The Third Subject
The impact of Death on the Warrant’s contract
It has three demands :

The first demand : The impact of the warranter's death |
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Most jurists from Hanifiya , Malikiya , Shafiya and narration
by Al-Hanabilu agreed that the postponed debt is due once the
guaranteed is dead . It should be taken from his legacy .

A)-Hanabila according to their docuine said the postponed
debt would not be due following the death of the guaranteed if
the heirs were assured of a valuable mortgage or a well to do
guarantor .

The second question : The ruling when the debt is due and
should be paid by the guarantor if the guaranteed died . Hanifiya,
Matikiya , Shafiyu , Hanabila jurists agreed that the debt will not
be duc for the guarantor to pay owing 10 the death of the guar-
anteed

Because the deadline is a right for the guarantor while he is
alive , he should be treated kindly . And since the debt does not
become due for a person by the death of another ., and because it
is not necessary -when the debt ig due for the guarantecd- that it
is due to the guarantor because his guarantee remains .

The third demand :- the impact of the death of the guarantor
and the guaranteed together .

Jurists have four different sayings on this :

The first saying : The postponed debt becomes due following
(heir death . The guaranteed for has the choice to take it from one
of the two legacies .

This was said by Al-Hanafiya , une of the two sayings by Al-
Malikiya , and a narration for Hanabila .
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Abu Qatads said he is ready to pay the debt and guarantee it .
He paid (he deceased debt on purpose to free him from this right
so that the Prophet (peace and prayers be upon him) may perform
prayers for him when he knows that he did not leave anything to
pay his debt . The donor has no right tn ask for repayment . The
difference is on who shoutd be referred to .

As a resull of what has been said the first saying is pre-
ponderant owing ta the strength of the indications used for this
purpose and their distinction . It was also possible to rexpond to
other indications .

The second demand : The impact of the guaranteed dealh . It
has two branches

The first branch : the impact sustained by the guarancee con-
tract as a result to the passing away of the guaraateed .

The puarantee contract is not affected by the death of the
guaranteed with regard to the guarantor . The guarantee will not
be dropped for him . The guaranteed heirs have the right to ask
the guaranter to pay what he puaranteed .

This was agreed by Hunifiya , Mulkiya , Shafiya and Hanabila
jurists .

The second branch : The raling when the debt is due owing
to the guaranteed death this branch consists of twn questions :

The first one : the niling for when the debt is due following
the guaranteed death .
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the benefit of the guaranteed . He paid his debt on his order . e
should refer to him . Acenrdingly if he said feed my animal 1 feed
it and he refers and so on .

In following the Ageul’s suil , each one of them is authorized
to act according to a permission . And as the agent was author-
ized ta refer to the warranter , also the guarantor or his heirs have
the right to refer to the warranted . In following the ruler’s suit
and as we see that the ruler has the right to refer to the person
who desists from paymentl |, it is also parmissible for the guar-
antar or his heirs to refer to the wamanted after the payment of
his debt .

The second saying : its indication was “any one who paid
money on behalf of someone has the right to refer to him 1o repay
him the money” .

The third saying :

Among its indication is a sayidg (Hadith) : “A dcad man was
brought . They said pray for him . He said : Did he leave any-
thing? they said: no. He said: is he indebted ? they said : 3 Di-
nars. He said: “pray on your companion”. Abu Qatada said : o,
messenger of Gracious God , pray for him and 1 pay his debt , the
Prophet (peace and prayers be upon him) prayed for him .

(Narrated by Al-Bukhari) .

It indicated that the debt is dropped owing to the guarantee in
general and is transferred to the guarantor .
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fulfill shis debu . If the debt was postponed , the heirs would not
ask for il, except when il is due because the duration remains
with regard to the guaranteed right becuuse he is in need of it.
Supporters of the second saying , used the indication that : post-
ponement is a right for the deceased . It will not be invalid be-
cause of his death as his other rights .

The cause of dispute in this question is: Does postponed debt
become due following his death or not ? Mot jarists said it be-
comes due , as for Hanabila's doctrine it is not due because of his
death ..

The third branch : The ruling for the guarantor’s heirs who
ask the guaranteed for payment . Scholars (Ulema) have three
saying on this issue :

The first saying : If the guarantce was made et the guarantced
orders the heirs would refer (o him .

This was supported by Al-Hanafiya , Shafiya and most Han-
abila .

The second saying : The heirs refer to the guaranteed whether
Lhe guarantee was made on his order or not .

This was supported by Al-Malikya .

TFhe third saying : The heirs cannot refer to the guaronteed at
all . This was supporied by Ibn Abe Layla , Ibn Shabrama , Abu
Thor and Al-Thahiniya .

Indications :-

Supporters of the first saying said that he spent his money for
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to pay™ narrated by Abu daoud and tirmizi . It means that “Al-
Zaeem™ who is the guarantor is bound to pay what he guaranteed
when asked to do so . If he is alive it is taken from him and if he
is dead it is taken from his legacy because the debt is connected
with it .

The secand branch : The ruling related to the postponed debt
which became due by the death of the guarantor .

Scholars (Ulema) have two sayings on this :

The fIrst saying : The postponed debt is due because of the
guarantor’s death . It is taken from his legacy and his heirs anly
ask for it when it is due . It is due for the guarantor rather than the
warranted . This saying was supported by Al-Hanafiya . Al-
Malikiya . 3t is the doctrine for Al-Shafiya , it is supported by Al-
Zahiriya and narrated by Al-Hanabila .

The second saying : The postponed debt is not due owing to
the death of the guarantor .

This was stated by Zafar from Al-Flanifiya and it is an aspect
for Al-Shafiya , and doctrine for Al-Hanabila but they have made
this conditional on the confirmation of a valuable mortgage to the
heirs or a rrusted warmanter .

Indications :

Supporters of the first saying had the indication that the guac-
antor’s death made it imposeible for him to pay . If the debt was
not due owing o his death , Lhis would have led 10 the loss of se-
curity by the owner . The guarantor’s money should be used to
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Gracions God saying about successors . This indication was dis-
cussed previously during the discussion of the 2nd saying in-
dication according to the verse . And also because Allah the Al-
Mighty calied it mortgage before receipt . He said: “pledge™ and
this indicates that mortgage was clinched by contract . But its de-
scription as received is further authentication . Therefors the first
saying as preponderant .

The Second Subject
The impact of death on Security (guarantee contract)

Security contract includes three sides , Guarantor, guaranteed
on his behalf , and guaranteed for .

Talk on this subject is divided into three demands

The first demand : The impact of the guaranter's dzath . Talk
on this topic is divided into three branches

The first branch ; The fuling related vo the inpact on secur-
ity owing to the gnarantor’s death . Security contract would not
be considered invalid by the money guarantor’s death . There is
ne impact for his death with regard to the anmulment of his secur-
ity . The debt will be taken from his legacy . Hanifiya , Malikiya,
Shafiya and Hanabila juriste were unanimous in opinion aver
this.

They had indictions for this : including what was narrated by
Abu Emamah (may Allah bless him) who quoted the Prophet
(peace and prayers be upon him) as saying: “Al-Zaeem is bound
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And the prophet’s saying: “Moskms respect their obliga-
tions”.

The contract becomes binding by response and acceptance in
comparison to other contracts . If the contract is clinched it
should be met during the mortgagee’s lifetime if he dies the right
moves to his heirs , because il is a {inancizl one .

Supporters of the 2nd saying : They used “Allah the
Mighty" saying: “4 pledge with possession” as an indication that
the mortgager is not obliged to pay the mortguge once the con-
tract is clinched . This is an indication that martgage is not de-
livered to him except after reecipt . If he mortgaged it verbally (in
saying) and did not receive it actually , this does not require a rul-
ing .

This indication was discussed that Allah the Ai-Mighty in this
versc had guided the best and effective means what is meant by
them that the received mortgage had an additional document for
the right's owner . [f they agreed to give up the mortgage com-
pletely , the contract would not be affected because the document
is something which has no thing to do with contents . How is 1
possible to sey that its receipt is a precondition to hecome bind-
ing.

Supporters of the 3rd saying : They used Allah the Al-
Mighty saying: “Pledge with possession™ as an indication that the
contract is invalid before receipt (payment) .

Allah the A)-Mighty described the contract es being received .
The receipt should be according to conditions as a protection to

27



Yol XILI , Ne, 56, 20022043 , Conteinporary Juckprudence Revearch Journal*

The first saying : The murlgage contruct is not invalid if the
morigagee died before receipt {payment) . It moves 10 his heirs ,
and the mortpager is forced to pay them if they demanded this .

This saying was supported by Al-Malikiya and narmated by
Al-Hanabila .

The second saying : The mortgage contract is not null and
void if the mortgagee died prior to receipt (payment) . It is trans-
ferred to his heirs , but he is not obliged 1o pay them if he de-
sisted .

This saying was supported by Al-Shafiya with regard to what
is correct 10 them and it is the doctrine for Al-Hanabila .

The third saying : The morigage contract is invalid if the
mortgagee died and the right is not transferred to his heirs . This
was supported by Al-Hanafiya, it is also the saying of Al-Shafiya
and the saying of Al-Zahiriya

The Evidences ;

Supporters of the first saying used "Allah the Al-Mighty" say-
ing: “A pledge with pessession” . Gracious God made the receipt
the quality of the mortgage , and the quality is not the same as the
qualified , but not a binding quality . If the mortgage is clinched
before receipt it should be fulfilled during the morigagee's life-
time . Allah the Al-Mighty said :

“@, ye who believe !

Fuifil (all) abligations” .
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The first saying :

His right in mortgage does not become invalid owing to his
(mortgagee's) death , but is ransferred to his heirs .

This was supported by Al-Hanafiya , Malikiya . Shafiya and
Al-Hanabila .

The second saying : The mortgagee’s right becomes invalid
with regard to mortgage afier his death , and this right is not
transferred to his heirs . This saying was supported by Al-
Zahiriya .

Evidences :

The first saying's evidence :

The mortgager’s right is a financial one . If the mortgagee
died after receipt (payment} , then this financial right is trans-
ferred to his heirs , becavse it is related o money . He inherits
this right and the money .

The second saying ; had its evidences by Ibn Hazm . He used
the same evidence which he used for the previous issue . It was
previously mentioned and discussed ,

As a result of the discussion , the first seying became pre-
ponderant . It says: if the mortgagee died , his right in mortgage
would remain valid , and it is transferred to his heirs

The second branch : The impact of the mortgagee’s death
prior to receipt (payment) . Scholars have many sayings on this
topic .
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probahility . Also it is a probable saying for Al-Hunabila , and it
was supported by Al-Zahiriya.

(Indications) of the first saying :

Ttie first indication : The mortgage contract before death is a
comract which is reduced to & binding one , and if the contract is
reduced 1o a binding one it will not be invalid owing to death,
such as selling which is optional . The mortgage contract remains
valid even if the mortgager died before payment .

The second indication: If the mortgager becomes mad before
payment . the mortgage contract remains valid , and also if he
dies before the morigage it remains valid accordingly .

The third indication : If the mortgage does not become in-

valid owing to the death of the montgagee the contract is not
binding to him - beecanse it will not be null and void aftcr the

death of the mortgager .

The contract becomes binding to him after receipt {payment)
and this has the priority , out of this discussion this saying be-
comes probable owing to the strength of its evidences .

The second demand : The impact of the moitgagee death .

The death of the mortgagee may occur afier the receipt of the
morigage . This may take place afier rhe contract has been
clinched or before receipt (payment} . Therefore speech about
this demand is divided into two branches :

First branch : The impact of the mortgagee's death afier re-
ceipt (payment) . Scholars (Ulema) differed on this and have two
sayings thereon :
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in payment . The option is confirmed to them as it is to the mort-
gager. If the heirs wish to pay the mortgagce it will be perraissible,
even if the mortgager was indebted .

This is the precise saying for Al-Shatfiya and a probability for
Hanabila .

The second saying :

The mortgage is not considered invalid owing tu the deaih of
the mortgager before receipt . and his heir represents him in pay-
ment .

The option is confirmed to them as to the mortgager if the de-
ceased was not indebted cxcept by this one , and if the heirs
wished to pay the mortgage , it would be perrnissible . If he was
indebted other than the mortgage , the heirs cannot consider the
morigagee confined to the mortgage . This saying was supported
by some of Al-Shafiya , and it is the doctine for Al-Hanabila .

The third saying ¢

The mortgage will not he considered invalid owing to the
death of the mortgager before reccipt , even if the mongagee in-
sisted on the payment of the mortgage , bui the mortgager died
before payment .

This is the most probable saying for Al-Malikiya .

The fourth saying :

The mortgage will be considered null and void owing to the
death of the mortgager before receipt (payment) . This was said
by Al-Hanafiya , Malikiya on the well known , Al-Shafiya on the
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And the Prophet’s saying (peace awd prayers be upon him) :

“Your blood and muney are not permissible (prohibited)” .

If the mortager died . the morlgages contract becomes binding
to him and not to his heirs the deccased contract cannot he bind-

ing to someone else . He will be the winner . Their possessivns
should be retumed to them .

This evidence was discussed as follows :

Firstly - What he said the verse and Al-Hadith are general,
amd what was said by (Ulema) Scholars is private , therefore the
private is given priority to the general .

Secandly : The confirmation of the murigage right for the
mortgagee was based on contract during lifetime , and this would
nut be a personal right related to the contract

And from what was said probability is given for the first say-
ing which states that the death of the morgager after receipt does
not have any impact on the mostgage contract owing to the
strength of the evidence used for this saying , in response to the
evidence of the 2Znd saying .

The 2nd Branch : The impact of the mortgager’s death be-
fore receipt .

The first saying :

The mortgage will not be considered invalid owing to the
mortgager’s death before receipt , and his heir will represent him
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the mortgagee is confined Lo its price .

This saying was supparted by Al-Hanafiya . Al-Malikiya , Al-
Shafiya and Al-Hanabela .

The 2nd saying : the mortgage will be considered null and
void as a result of the mortgager's death after receipt . The nornt-
gage should be returned to the heirs, and the mortgagee has no
priority wwards its price . This was said by Al-Zahiriya .

Evidences :

Supporters of the first saying reported the following evidences
(indications} .

The first evidence : Allah the Al-Mighty said: “A pledge
with possession” . Gracious Gud described the mortgage as re-
ceipt . He indicated that if the morigage was received it wnuld
become a binding contract , and the binding contract does not be-
come null and void owing tv death .

The 2nd evidence: The mortgage became binding to the mort.
gager awing to the receipt of the martgaged by the mortgages.

The binding contract does not become null and void {invalid)
by death in comparison to selling and similar binding contracts
that do not become invalid owing to death .

Ibn Hazm had an indication for the 2nd saying by quoting
Allah the Al-Mighty saying:

Every soul draws the ineed

Of its acts on none

But itself .
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2- Security eontract _
3- Warrant contract . Scholars add to them the transfer con-
twact.

Mortgage : [s the moncy which is authenticated as a debt t0
be fulfilled from its price if it is not pussible to regain it from the
debtor .

Security ; The inclision of the same guaranlor sscurity to the
debtors guarantee of Lthe right .

Warrant by one’s sell: is an obligation by Rashed to bring
the guarantecd person who is indebted to the money owner .

The Transfer : a contract which requires the transformation
of the debt from the cteditor's security to that of the debtor .

The First discussion
The impact of death on Mortgage contract

The impact of death on Morigage contract includes the death
of the Mortgager and also includes the passing away of the mor-
tagegee , therefore this discussion is divided into two demands :

The first demand : the impsact resulting from the mortager's
death . It has two branches :

The first branch: the impact of the morlgager's death after
receipt. Scholars differed on this and have two sayings (opinions):

The first saying : the mortgager’s death does not have any
impact on the need for the abidance by the mortpage after receipl.
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his lifetime and to be free towards others rights .

4- The selection of this topic for discussion , the classification
of its rules in detail and the organization of its branches has its
importance and benefit .

Jurists have spoken about the impact of death on authentica-
tion contracts with regard to mortgage , guarantee , warrant and
wransfer. Therefore I intended to have separate discussions on
themn . I collected the spreading issues and different branches of
this topic in this discussion .

The Tntraduction

1t included two demands

‘The first demand : Definition of authenticarion :
A~ The definition of avthentication in linguistics :
Authentication in languagc means:-

Sccurity , rules and promise .

B- Deflnition of Authentication : idiomatically :-

It is considered as a set of means which leads to the fulfilling
of a right when it is not possible to do this with the debtor , or to
confirm that he is indebted in case of his denial .

The 2nd demand : What is meant by authentication con-
tracts?

Anuthentication contracts arc divided by {(Ulema) Scholars as
follows :-

1- Mortgage contract .



The impact of death on authentication
Contracts in Islamic Jurisprudence

Dr. Adlan Ben Ghazi Al-Shamrani :-

Praise be to Allah , prayers and peace for the last Prophet
Mohd. Bin Abdullah , his clan and all his companions .

Islamic Sharia gave due attention to contracts. This can be
clearly seen in the division of contracts in Islamic jurisprudence
fo compensational , authentication , and contributions contracts,
it also cared for impacts on every contract during lifetime and
death.

A trustworthy topic for discussion is “the impact ol death on
authentication contracts in Islamic jurisprudence. The impontance
of this topic is highlighted through the following matters :

1- Discussion of authentication contracts has its importance in
the preservation of rights , and the explanation of Islamic rules
resulling from these contracls .

2- The impact of death on authentication contracts has sig-
nificant importance . For death is incambent on every hu-
manbeing . He should know iis impact on a humanbeing rights
and obligations .

3- A Muslim is in dire need to be well acquainted with these
rules , so thal he may be careful to fulfill his obligations during

(*) Asslstant professor in Shearia college - jurisprudence division lmam
Mohd. Bin Saud Islamic university .
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This should be in accordance with a decision adopted by a
Jegal authority . This decision was issued by the Islamic ju-
risprudence council which is affiliated to the world Mosiem
league . Still we can say Lhat profitable investment projects are
permissible from Zakat money if a certain group of those who
deserve Zakat agreed to invest their share in such projects,
whether this was according fo their wish or by guidance from
another quarter , then they should apree and the project will
become the property of this gromp . It will authorise a petson to
supervise the project . It is possible also for Zakat department or
any other department to handle the project under the gupervision
of the govemment or the ruler

Peace be upon our Prophet Mohd. and all his Companions .
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Gracious God imposed Zakat Lo achieve social solidarity in
Moslcm socicty for ever . He ordained that it must be paid an-
nually , when fruit and plantations are ripe .

Allah the Al-Mighty said :-
“Should he not know,

He that created ?

And ife is the subfle

The aware”.

There is no reason whatsoever to defer the payment of Zakat
to those deserve it owing to investment .

Zakat is sure to meet the needs of the poor if it is paid ac-
cording 10 its rules without any need for investment . The prob-
lem does not lie in the inadequacy of Zakar revenues for those
wha deserve it , but in the numbers of thase who are capable o
pay it , in addition to the inaccurate implementation of Zakat
sules all over the Islamic world ¢,

- It is permissible to st up unprofitable projects to mect the
poer needs using part of Zakat money ., such as hospitals | shel-
ters for the elders . the poor and the needy . This is considered as
a contributinn “for Allah's sake” . There should be also a dire le-
gitimate need for the setting up of such prajects .

(1) This is based on the facxt that it is pecessary to pay Zakat for all thase
who descrve it , but resteicted (0 sone of them consiacy 1o what Al-Shaliya
said . Faib Al-Qadeer , part 2, p 18, the great explanation by Al-Dardeer.
part 1, p 458 . “Al-Majmou™ pan 6, p 185-186 . “Al-Moghni™ part 4 , p
127-128.
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The Prophet (peace and prayers be upon him) says: “Anyone
wha performs an act which is strange (v us is a novelty” ).

This saying is one of the great Islamic origins . It indicales
that any action which dogs not have unanimity by people is re-
jected and action which gains unanimity is acceptable .

The late Ibn Al-Qayyem said: “There is nothing impermissible
except that which is ordained by Allab and his prophet . There is
no faith except that which is ordained Allah the Al-Mighty™ .

After the review of the topic and its study in its various as-
pects , the researcher reached important conclusions . They are as
follows :-

- It is not permissible to invest Zakat mongy in profitable pro-
jects for those who deserve it . As for permissihle opinions on in-
vestment they tack strong indications , but their supparters used
weak indications and comparisons to support their opinions .

- Zakat is a worship , originally it is banned . Allah the Al-
Mighty defined the aspects of Zakat's payment and ordered that
it should be distributed instantly . Allah the Al-Mighty said:-

* ., but render

The dues that are proper
On the day that the harvest
Is pathered” .

Zakat should not be deferred after it is due owing to its in-
vestment in profitable projects fur those who deserve it.

(1) Saheeh Moslem , parL4 . p 313,
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Aliah the Al-Mighty said :

.., but render

The dues that are proper

On the day that the harvest

Is gathered”

And as Prophet (peace and prayers be upon him} said: “Tell
them that Allah imposed an alm on them an alm from their
money taken from the rich for the poor” ',

Also the investment of Zakat money aggravates the problem
and does not solve it , peopte die of hunger while others discuss
the accumulation of Zakat money and its investment . TO ex-
tinguish the Hungery's pain and to provide clothing to the naked
should be prior to the investment of Zakat money and non-
payment to those who deserve it .,

And since worships are originally banned none vf them is per-
missible except what is ordained by Aflzh and his prophet (peace
and prayers be upon him) .

Allah the Al-Mighty says :

“So take what the messenger

Gives you , and

Refrain from what

He prohibits you” ).

(1) Sahcch Al-Bokhari with its explanation “Fath Al-Bari” part 3, p 261 ,

{2) The Researches and works of the 3rd symposiun on Zakat Affairs. p o4,
commentary by Dr. Omer Al-Ashkar .

{3) Surat AFHashr., verse 7.
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milking, shearing of ils wool and spent the profit on the poor .

2- The investment of Zakal money is permissible as an ap-
preciation in contrary to comparison which is for necessity or for
need under the supervision of the mler | or who he authorises
such as “Sharia Judge” .

3- It is permissible to defer the payment of Zakat according to
Abu Hanifa doctrine . It is permissible to invest Zakat's money
a postpone its payment to those who deserveil.

4~ Finally the matter is related to the possession of the poor of
this money which will be regained even after some time with s
profits in addition to its investment ¢/,

5- Factories or profitable projects which are set up for the
goad of those who deserve Zakat are their own in genarai .

Their establishment benefits the nation , revives its economy
and provides jobs for the needy who are capable to work %,
Preponderance (probability) :

After the review of all opinions and their indications . it seems
to me that it is impermissible to invest Zakat money owing to the
strength of the indications .

The indications are Sharia rules from the Holy Koran and the
prophet’s sunna which instruct that Zakat must be paid to those
who deserve it .

{1} Look into: the Islamic junisprudence council magazine in Jeddauh 3rd
edition , part | , p 359.

(2) Look into the Islamit jurispeudence council magazine in leddah |, 3rd
edlon , part 1, p371.
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at honte, I hated tg keep il during the night and divided it” ),

Thn Batal said: Charity should be given at once, disasters occur,
bstacles prevent , death has no guarantec and procrastination is
not favourable @,

3- The poor needs should be fulfilled promptly : The necessity
must be et at once . The investment of Zakat money in any of
development prajeets leads 1o a wait for the profits and this Lakes
4 long time which causes a delay in the distribution of Zakat
money to those wha deserve it without any indication from Sharia.

4 Zakat is a worship repeated every year . 1T is nol per-
missible to delay it till the next deadline . it is like praying and
fasting .

Investment surely leads to Zakar's delay , thus it is im-
permissible ),

The origin for worshipping is that it is banned none of them is
pemissible except that which is ordained hy Allah and his
prophet . Zakat is one of worships , it is like praying and ac-
cording to this rule , we should distribute all Zakat according w
the set rules for those who deserve it and to invest it .

Indications of those whe support permissibility :

1- The Prophet (peace and prayers be upon him) and his
Companions invested alms’ camels , its sheep and caule as its
(1} Saheech Al-Bokhari with its explanetion “Tath Al-Bari”, part 3 ,p29%9.
(2) Fath Al-Bari . part 3, p299.

(3) Al-Mukhtar from the prophet’s sunna teeasures by N, Mohd. Abdulkah

Draz , p 211-212 | look im0 “Major jurisprudence Rules” , ni54 , by Dr.
Saleh Bin Ghanem Al-Sadlan .

12-
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The 6th opinivn :

The setting up of non-profitable projccts to fulfill the needs of
the poor as clinics , hospitals , rehabilitation and housing projects
fro the elders ¢V,

“Indications™

The indications of those who support impermissibility :

Those who support the impermissibility of the investment of
Zakat money are as follows :

I- Allah the Al-Mighty said ;

“ ... Butrender

The dues that are proper

On the day that the harvest

Is gathered” 9.

What is meant by this is Zakat, and that investment should not
be postponed . Tt is the doctrine for most of Al-Hanafiya , Ma-
likiya , Shafiya and [lanabila (%,

2- What was narrated that Okba Bin Al-Harith quoted the
prophet (peace and prayers be upon him) as saying: “It is Asr
time , hunry up , he hurried and entered the house for some time
and then came out™ . He said; “I left some gold which is Zakat
{1) Istemic Jurisprudence Council Magazine 3rd cdition . p 393, 395 .

(2) Surat Al-Anam, verse 141 .
(3) Fath Al-Qadeer, part 2, p 155 , Ward Al-Mukhtar by Ibn Abdeen . pan

2, p I3. Al-Dasouki sideline , pari | , p 459 , and Al-Maojmou pant 5 . p
305 . Kashaf Al-Kina, part 2, p 255 .
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measures to preserve the lnvested money . The investment de-
cision should also be taken by those entrusted by the ruler to col-
lect Zakat . They should be efficient and honest {2,

lovestment permissibility is restricled temporacy by Sheikh
Al-Farfour , and wnder supervisor of wise men ¢/,

Mohd. Othman Shubair restricts investment by saving that
there arc not urgent aspects for paying Zaknt money to fulfil the
essentiul needs of thuse who deserve it such as foud clothing and
housing @,

The third opinion : The permissibility of the investment of
Zakat money from the pnor and needy share ;

Tt was supported by Sheikh Adam Sheikh Abdullah Ali 4%,

The fourth opinfon : The permissibility with regard tv the
wayfarer share ;

It was supported by Abdullah Bin Mahfouz Bin Baih ),
The fth opinion : Zakat money should be invested :
Tt was supported by Dr. Hussein Hamed Hassan ©!,

{1) The researches and works of the 3rd symposium on Zakat contemporary
qucstions in Kuwait . p 323,

{2) Jurisprudence council magazine In Jeddah , edition 3 , p 358-359,

{3) The investment of Zakat money . a contemporary jurisprudence opiminn,
p3dl1.

(4) The jurisprudence counci! magazine in Jeddah . 3rd cdition . part 1 . p
3sz.

(5) The previous sowrce ,p 417 .

(6) The researches and works of the 3rd symposium on Zakat cantemparary
questions , p 79 .
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temporaries(!?, This saying was also supported by a decision is-
sued by the Indian Jurisprudence Council . It says: “It is not pee-
missible accarding to Sharia that Zakat money be invesled in in-
vestment prajects” 2%,
The Second opinion :» It’s supporters say it is permissible Lo
invest Zakat money :

Some of the supporters of this saying said it is permissible
without any conditions . Others imposed certain conditions on
it . They are : The Islamic Jurisprudence Council in Jeddah ¥,

And the 3rd symposivm on Zakat contcmporary tapics in
Kuwait ), and others .

The Jurisprudence Council made investment conditions] on
the fulfilment of instant needs of thase who deserve Zakat and
the provision of sufficient guarantecs to avoid losses . The 3rd
symposium on Zakat questions restricted the permissihitity of in-
vestment to legal means (Sharia rules) while taking the necessary

{1) Junsprudence centre in Jaddah Magazine . Part 3 , chapt. | , p 324, 338,
the researches and works of the 3rd symposium on Zakal contemporary
roolcs held In Kwwait (8-3) Tamadf Al-Akher t413H. p 76, 83, 84, 85, 88,
94,95 .

(2) The 5th resouldion of the 13th symposium held from {13-16) April
2001 . Which correspaneds ta (19-22) Muharam 1422H. at Imam Al-
Sayyed Ahmed Abad . Malih Abad Liknau - India .

{3) The Magazinc of jurisprudence Council in Jeddak , 3rd edition . part I,
p 364, 366 . 371, 386, 404, and rcsearches and works of the wd sym-
posium on Zakat issucs , p 55 .

(4) Resolution Neo. 3, D, 371/86 .

{3) The works and reseaches of the 3rd sympaosium on Zakal contemporary
questions in Kuwait , p 323 .

(6) Rcsolution No. 3, D. 3/7/86 .
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Secondly : The meaning of Investment :

Investment is to get fruit and profits ).

Jurists use this saying for this meaning .

Tt was defined in “Al-Muniaga” by Al-Baiji as follows :- “Abu
Musa Al-Ashar should have the right to deal with meney in in-
vestment and reform” @,

Thirdly :» The clarification of the subject :-

The idea of this subject can be swmmed like this : Instead of
the distribution of Zakat moncy on the eight sides who deserve it,
only part of this money must be distributed to them , A special
department will be set up such as Zakat House and be asked to
develop the remasining money in invesiment projects which are
expected to be profitable, such as factories and housing buildings.

Contemporary Schelars (Ulema) opinion on the
investment of Zakat money

Contemporary scholars (ulema) differed on the ruling for the
investment of Zakat moncy by the ruler or the authority super-
vising investruent . The scholars have five opinions on this :

The first opinion : the impermissibility of the investment of
Zakat money :

This saying was supporied by Imam Al-Nawawi who is a

predecessor ®!, and it was supported by 2 number of con-

(1) Look into : “Lisan A)-Arab” , subj : Tharer .
(2) “Al-Muniaqa by Al-Baji,part $,p 150,
(3) Al-Majmo by Al-Nawewi .
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Investment of Zakat Money in profitable
projects the revenues of which will be
given to those who deserve them

Dr. Salih Bin Zaben Al-Marzougi :- <"

Zakat is one of the pillars of Islam. The prophet’s companions
fought fierce wars against those who abstained from paying
Zakat. Abu Bakr Al-Siddique (may Aliah bless bim) said his
repowned saying : “In the name of Allah I shall fight those who
differentiated between Zakat and Salat {(praying)” .

The collection of Zakat meney is very important , but what is
more important how to spend this money after its collection , and
where it should be preserved .

Definition of Zakat and the meaning of investment
and its clarification

1- Zakat meaning :-

Zakat : In language it means growth and increase . It also
menns purification and praise (.

Idiomatically : Zakat is o right to be taken from money ‘.

{*) The secretary general of the Islamic jurisprudence cowncil m Makkah Al-Makaramah .
Assiswant professar of urisprudenc: ax wigins in Um Al-Qura university . He wrate
many sich as: “the comtribution company in Saudi System™, “Cantract companics in
Islamic Sharis”, “The Ruling for joining cumpanies which deposit or lend money in re-
turn for intcrest” and others,

(1) “Al-Misbah Al-Munir™ by Al-Faqoumi , und vocabularies in “Qharecb
Al-Koran™ subj: Zakat .

{2) “AlMoghni” by b Qudwnuh , pant 4, p 5.
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this edition . They also pray to Allsh the Al-Mighty to
reward them for the  services they extended and are stili
extending to Aliah’s immortal Sharia , and fur their in-
cegsant scientific contributions lo Uiv nakion .

Those are my clan, provide me with those who re-
semble them,

O Jareer if complexes comprised us .

Written by
Abdul-Rahman Bin Hassan Al-Nafisah
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* A Masyage from the Journal *

we were also plcased with the translation of “A messuge
on Hajj jurisprudence and Umrah™ by the Islamic centre
for studies and researches in Stockholm - Sweden into
Swedish . Previously we werce also happy over the rans-
lation by an Indian brother of a research by the lawe
Ahmed Tamal under the title “Vicwpoint on the implan
of human paris” .

*4% Among the most impostant achievements of this
magazine is what the reader nolices in this edition by “the
scientific consultive authority” which consists of 4 num-
ber of dignified scholars and jurists who are among the
higher staff of universities and are also well known to sci-
entific magazines and complexes by their reseasches and
studies. They are alsu known to Fbravies by their books
and wiitings. Here we wish to indicate that the mag-
azine's ties with these junsts is nol new. They extended
aid 1o the magazine through their researches . arbilralion,
advice and guidance

The proprietor of the magazine and its staff are hon-
aured by the inclusion of these scholars within ils sci-
entific body and the publication of their biographics in
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A Massage from the Journal
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* With this edition the magazine enters its 15th year

after it published during this period a number of studies

and jurisprudence researches , the pages of which ex-
ceeded (18,000) pages in Arabic and English .

And since attention is not focussed on quantity the
same as quality . for which the reader cares - as we care
for it in the first rank - then the ruling on quantity is left

for the researchers and readers . o

And we here , while we mention what we receive from []}
them , we don't say anything about their noble feelings [l,
expressed in their messages and contacts . so that this [.l’

may not be construed that we have worked because work &!:]

is a pledge imposed by the issuance responsibility . the [:)i
same as it is imposed by honesty and duty . t
** We were very pleased upon hearing that “the re- B
search and heritage revival centre in Dubai in U.A.E" had )
published the book entitled “Istilah Al-Mazhab for Al- ‘”,
Malikiya” . It is a set of researches which our brother Dr. L

Mohd. Ibrahim Bin Ahmed had sent for this magazine,
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