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*Vol.X1, 1999 , 44th Edition , Contemporary Jurisprudence Research Journal*

As for Zakat it may be taken from his property because he doesn't
do it by himself like Salat and Siyam, rather his grardian must pay it
on his behalf, Although Zakat is a worship to Allah, yet it is a right for
those who are entitled to receive it among His people whose rights
should be satisfied for them, and anyone for whom Zakat is obligatory
would not be released from its obligation unless he pays it, in con-
formity with Allah Almighty saying:

Of their wealth take alms
That so you thou mightest
Purify and sanstify them;("

Also in accordance with the order given by the Messenger of Allah
(peace and prayers be upon him) to Mu'ath Ibn Jabal when he sent him
to Yemen to collect Zakat from the rich . He said: (....if they obeyed
you to do that, then inform them that Allah Almighty ordained for
them five Salats during the day and night; if they obeyed you in
that, then inform them that Allah prescribed on them a Sadaqah
from their property to be taken from their rich and given to their
poor; if they obeyed you in that, beware not to take the best part
of their proprty and avoid the oppressed’s supplication as there is
no screen between it and Allah Almighty'?.

To sum up the case, whoever totally lost his memory is treated
like the person who lost his mind due to insanity or the irrational
boy, and therefore neither Salat nor Siyam is obligatory for him,
while Zakat may be taken from his property and his guardian
must pay it on his behalf.

And Allah is All-Knowing

(1) Surat At-Tawbah, from verse 103,
(2) “Musnad al-Imam Ahmed”, vol, P 233.
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* Cases from Jurisprudence (Figh) Point of View *

In Math-hat al-Imam Malik, Salat is not obligatory for him, but Za-
kat may be taken from his property and his guardian must pay it on his
behalf. While his Siyam is not valid(l.

According to Math-hab Al-Imam Ash-Shafi'i, Salat is not obligtory
for the insane and he is not required to make up for all the Salat he
missed when he was in a state of insanity all the time, Zakat may be
taken from his property and his guardian should pay it on his behalf.
Siyam is not obligatory for him, but if he regains his intellects during
the month of Ramadan, he is not required to make up for the days he
missed®,

According to Math-hab al-Imam Ahmed, Salat is not obligatory for
the insane and he is not required to make up for the missing Salat if he
regains his intellects. But Zakat may be taken from his property and
his guardion should pay it on his be half. As for Siyam, it is not oblig-
atory for him®,

From the above mentioned opinions stated by the four Imams, it
becomes clear that whoever loses his mind due to insanity none of the
worships will be obligatory for him except Zakat which should be paid
by his guardian on his behalf from his peoperty, contrary to Al-Imam
Abi Hanifah who believes that it is not obligatory for him as it is
among the worships which were dropped from him.

Whoever totally loses his memory is similar to the one whose mind
is absent because he is no longer able to distinguish things according
to their reality and thus acts like the one who lost his mind, or the irra-
tional boy and that is why he is not obliged to perform different wor-
ships such as purification, Salat and Siyam.

(1) "Al-Qawaneen Al-Fighievah”, P 49.
(2) See “Qalyoubi and ‘Umaira”, vol3, P226,331,
(3) “Kash-Shaful-Qina*”, By Al-Bahouti, voll, P222.224,
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*vol X1 , 1999 , 44th Edition , Contemporary Jurisprudence Research Journal*

until he grows up and from the madman until he retains his in-
tellectsV

Total loss of memory may be compared to the state of insanity as
they share the same effect which is the disturbance of mind in such a
way that leads the person not to be aware of what he is doing. We
shall outline a part of the opinions of Al-Fuqaha about the rule of Sa-
lat, Zakat and Siyam for the insane, and then compare loss of memory
to them,

According to Math-hab al-Imam Abi Hanifah, whoever becomes
mad, loses consciousness or sleeps, he becomes unable to perform the
obligation to fast because the legal Siyam is the abstention from food,
drink and sexual intercourse from dawn until sunset with the explicit
intention of doing so for the sake of Allah, and since those people
can't express such an intention, then they are not required to observe
Siyam.

In the issue of Salat, the insane is not required to perform it unless
he retains his intellects after five Salats and in this case he should
make us th Salats he missed. If his insanity lasts for more than this pe-
riod, then he should not make up for the missing Salats because he be-
came in a state of continuous insanity.

Also, Zakat is not obligatory on his property because he is obliged
to perform worships taking evidence from the Hadeeth mentioned
above. According to the Math-hab, Siyam is not obligatory for him if
his madness continues for the whole month of Ramadan, but if he re-
gains his intellects during the month, then the matter is controversial@®,

(1) “Sunan An-Nasai”, vol 6, P 156, “Musnad al-Imam Ahmed”, vol , P 140. “Mishkatul-

Masabech”, by At-Tibreezi, voi 2, P 980.
(2) “Badaea‘ As-Sanaea*”’, By Al-Kasani, vol2, P 88. “Kashful-Asrar”, vold, P 262-265,
274-275.
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176 - The Rule on the Legal Obligation on one
who Totally Lost his Memory.

The content of the case is about a man who was injared in a car
accident. Although he recovered from this accident, he totally lost
his memory and was no longer able to distinguish things ac-
cording to their reality. The question is about the legal obligtions
which he is required to perform, specially Salat, Zakat and Siyam.

The answer is that when Allah Almighty made His worship oblig-
atory on His people, He meant by that those with legal capacity.
Hence, whoever loses one's capcity due to insanity, unconsciousness,
etc will not be asked by this obligation. Also, the one who is in-
capicitated like a minor is not included in this obligation. The basis for
this is the Book and As-Sunnah.

From the Book is His Allah Almighty’s saying:
On no soul doth Allah
Place a burden greater
Than it can bear(),
And His saying:
So fear Allah
As much as ye can;?
From As-Sunnah is the Hadeeth of the Messenger of Allah (peace
and prayers be upon him): The pen”) is suspended from three Kinds
of people: from the dormant until he wakes up, from the minor

(1) Surat Al-Bagarah, from verse 286

(2) Surat At-Taghabon, from verse 16,
(*) Itmeans here obligation or responsibility.
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milk can’t be compared té any other milk, because it contains so
many nourishing and healthy benefits. And concerning the inter-
est of the marriage relation, verily the mother’s refusal to give
suck to her child and obliging the father to hire a foster-mother
for the child, would not benefit the marriage relation as it creates
disputes which might lead to divorce. But if the husband and the
wife find themselves in difficulties concerning the issue of suckling
the child, then the father would be obliged to provide for his suck-
ling whether by seeking anotehr woman or by any other legal
means. However, the mother is obliged to suckle him in case that
the child did not accept any woman other than her.

And Allah is All-Knowing
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* Cases from Jurisprudence (Figh) Point of View *

obliged to suckle her child if she is honourable or women in her
status don’t suckle their children. While al-Imam Ibn Hazm, Ibn
Abi Laila and Abi Thawr were with the opinoin that she should be
obliged to suckle her child.

The correct opinion may be that the mother is obliged to give
suck to her child, deriving evidence from the Book and As-Sunnah
and by way of observing the interest for both the child and the
marriage relation. From the Book is His Almighty saying:

The mothers shall give suck
To their offspring
For two whole yearsV,

This is an order stated as an information. And also His saying:

No Mother shall be
Treated unfairly

On account of her child
Nor father

On account of his child®

As it is not permissible for the father to prevent his wife from
suckling her child, also she is not permitted to refuse sukling him
as this would harm the father. In As-Sunnah, The Messenger of
Allah (peace and prayers be upon him) considered that children
should be more dutifuf to their mothers, and this by way of re-
warding them for the hardships they encounter and their caring
for offspring, and certainly suckling them is one of the important
aspects which confirm that care. And as for observing the off-
spring’s interest, scientific researches indicated that the mother’s

(1) Surat Al-Bagarah, from verse 283,
(2) Surat Al-Baqarah, from verse 233.
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affectionate and kind behaviour from their children and this by way of
rewarding them for the hardships they face and their caring for off.
spring, and undoubtedly giving suck to them is one of the important
aspects which illustrates such a care.

As for observing the offspring’s interest, contemporary scientific
research proved that the mother’s milk can’t be compared to any other
milk as it contains many healthy and nourishing benefits. It is notice-
able that those who depend on their mother's milk as a food since early
age, are generally more affectionate towards her, but even more duti-
ful to her because her milk is part of her and it is an integrated food for
affspring which mixes up with their bodies and grow with them.

It is self evident that the foster mother’s milk or powdered milk hag
not got the same organic and psychological effect as that made by the
mother’s milk.

Concerning the interest of the marriage bond, as it was stated ear-
lier, verily the mother’s refusal to give suck to her child as well as
obliging the father to hire a foster-mother for the child would not ben-
efit the marriage relation owing to disputes which might lead to di-

vorce.,

But if the husband and the wife find themselves in difficulties re-
garding the issue of suckling the child, then it will be his father’s duty
to provide for his suckling whether from another woman or by any le-
gal means. However, the mother is obliged to suckle him if the child
did not accept any woman other than his mother.

The summary of the case is that the mother, according to
Math-hatb al-Imam Abi Hanifah, Ash-Shafi'i and Ahmed, is not
obliged to suckle her child. In Math-hab al-Imam Malik, she is not
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saying:

And among His Signs

Is this, that He created

For you mates from among
Yourselves, that ye may

Dwell in tranquillity with them,
And He has put love

And mercy between your (hearts).
Verily in that are Signs

For thase who reflect(.

And one of the meanings of love and mercy is that both the hus-
band and the wife should not harm one another. Moreover, the moth-
ers abstention from suckling her child and obliging the father to hire a
foster mother for the child or buy milk for him which may be difficult
for the father, all this would certainly create a gap between the hus-
band and his wife, a thing which contradict with the concept of love
and marcy.

From As-Sunnah, a man once asked the Messenger of Allah (peace
and prayers be upon him and said: who is more entitled to be treated
with the ebest companionship by me? The Prophet said: “Your
mother”. The man said: Who is next? The Prophet said: “Your
Mother”. The Man said: Who is next? The Prophet said : “Your
mother”. The man asked for the fourth time, Who is next? The Proph-
et (peace and prayers be upon him) said: “Your father”*?),

The Messenger of Allah (peace and prayers be upon him) con-
siered that mothers should have preference over fathers in receiving

(1) Surat Ar-Roum, verse 21,
(2) “Musnad al-Imam Ahmed"”, vol2, p 327-328.
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From what has been stated it is revealed that the mother, ac-
cording to Math-hab al-Imam Abi Hanifah, Ash-Shafi‘i and Ahmed,
is not obliged to suckle her child. But in Math-hab al-Imam Malik, she
is not obliged to suckle if she is a notable woman or women like her
don’t suckle their children. While al-Imam Ibn Hazm, Ibn Abi Laila
and Abi Thawr believe that she is obliged to suckle her child.

I say: The correct opinion may be that if the mother is still a wife
then she is obliged to suckle deriving evidence from the Book and As-
Sunnah and by way of observing the interest of both the child and the
bond of marriage. From the Book is His Almighty saying:

The mother shall give suck
To their offspring
For two whole years(),

Although the context of the verse seems to be informational, but
what is meant by it is an order as stated in Math-hab al-Imam Malik.
This verse is supported by Allah's saying:

No mother shall be
Treated unfairly

On account of her child
Nor father

On account of his child®,

As Almighty Allah forbids harming the mother on account of her
child, that is to say the father should not prevent her from suckling her
child, He also forbids annoying the fater on account of his child, that
is to say the mother is not permitted to refrain from suckling her child
by way of harming his father. The verse also is supported by Allah’s

(1) Surat Al-Bagarah, from verse 233.
(2) Surat Al-Bagarah, from vers 233,
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suckling to his child, then the father should abide by that such as in
maintenance or after divorce occurs between the husband and the
wife. It is not permissile that both of them to own such a right, because
if they own it, then the rule would be confirmed after divorce.

The verse is interpreted on account of agreement and not on the
husband and the wife being in difficulties("). Not only that, but the
mother has more right ot suckle her child if she demanded that for the
same recompanse given to another woman no matter whether she is
still in the bond of marriage or not, and whether the father finds a fos-
ter mother or not(®,

Al-Imam Ibn Hazm believed that any mother still in the bond of
marriage should suckle her child regardless of her opinion even if she
is the ruler’s daughter. She is forced to do that except in case she is di-
vorced which then she will not be forced by her previons husband to
suckle his child unless she desires it, and in this case she is given such
a right no matter whehter his father likes or not and whether her new
husband likes or not. But if she and the child’s father find themselves
in difficulties, then it will be the father’s duty to seek another woman
to suckle his child. But if the child doesn’t accept any woman other
than his mother, then she is obliged to give suck to him no matter
whether she likes it or not, and whether her husband, she has one,
likes it or not. And if the child’s father dies, became insolvent or dis-
appeared, then the mother is obliged to suckle him unless she has no
milk or she has a milk but would harm the child and in this case an-
other woman should suckle him and the father should provide for that
woman,; if he is still alive and has money.

(1) “Al-Mughni”, by Ibn Qudamah, vol 9, P 312.
(2) Ibid. See “Kash-Shaful Qina®, by Al-Bahouti, vol 5, P 498,
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days, and is said seven days during which the mother may ask for rec-
ompense. Since the woman is not obliged to bear the costs of the
child's maintenance as his father is avaiblable, she is also not obliged
to suckle him taking evidence from Allah Almighty's saying:

And if ye find yourselves
In difficulties, let another
Woman suckle (The child)
On the (father’s) behalf",

Therefore, if she refused to suckle her child, this means she finds
herself in difficulty®.

According to Math-hab al-Imam Ahmed, the child’s suckling is the
father's duty alone and he should not oblige her to suckle the child
whether she is notable or not, and whether she is still married or di-
vorced. This is according to His Almighty saying:

And if ye find yourselves

In difficulties, et another
Woman suckle (the child)
On the (father's) behaif.

Therefore, since they differed, then they find themselves in dif-
ficulties. Obliging the mother to suckle is either be on account of the
child or the husband or both. It is not permissible that the faher to have
this right, because he can’t oblige her to suckle his child from another
woman or to sever him. And it is not permissible that the child to have
this right, because if he owns that right, them she will be obliged to
suckle him after divorce, and because the father is obliged to provide

(1) Surat At-Talaq, from verse 6.
(2} “Nibaytul-Muhtaj”, by Ar-Ramly, vel 7, P 221-222,
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of sestlment and this can not be achieved unless both the husband and
the wife agree to observe the intersets of marriage and among which is
suckling their offspring(®,

In Math-hab Al-Imam Malik, the mother should breast-feed her
child as long as she is a wife to his fathe, taking evidence from Allah
Almighty’s saying:

The mothers shall give suck
To their offspring
For two whole years?,

Although this was a statement, yet it takes the meaning of an order.
Also, it is the custom that the mother undertakes giving suck to her
offspring without recompense, and whaterver practised by means of
custom becomes like a condition®!

However, it is not obligatory upon the mother to suckle her child if
women like her don’t do that either due to honour or distinction, or if
she is sick or her milk is little™. But if the child doesn’t accept any
woman except his mother or that the father’s means are restricted, then
she is obliged to suckle him even if she is honourable and of dis-
tinction®),

Al-Imam Ash-Shafi'i, in his Math-hab, believed that the mother
should suckle her child the milk which immediately comes down after
deliveary. According to experts, the period of suckling lasts for three

{1) “Badaea‘ As-Sanaea*”, by Al-Kasani, vol 4, P 40. See “Sharh Fathul-Qadeexr”, by Ibn
Al-Humam, vol 4, P 412,

(2) Surat Al-Baqarah, from verse 233.

(3) “Al-Ma‘ounah”, by Al-Baghdadi, vol2, P 934,

(4) Tbid, P 935.

(5) “Al-Qawaneen Al-Fighieyah”, by Ibn Juzay, P 148, “Sharh Minahal-Jaleel”, by ‘Ilejsh,
vol 4, P 419-420.
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Thus, Allah Almighty imposed a recompense for suckling on the
father not on the woman although she is available.

Allah Almighty also says:

But he shall bear the cost
Of their food and clothing
On equitable terms().

“Their” here refers to the mothers who suckle their babies. If what
is meant is divorced women, then this implies that the mother is not
obliged to suckle.

According to the same Math-hab, the mother is obliged to suckle
her child if there is no other woman to suckle him, in order not to ex-
pose the child to destruction.

This is as a rule, but as a Fatwa, she must give suct to him based on
Allah almighty's saying:
No mother shal be

Treated unfairly
On account of her child

This verse can be interpreted that the mother shall not be annoyed
by leaving her baby after he became familiar with her with his father,
a thing which causes harm to the baby; and since the baby is harmed,
his father would be harmed too. Allah Almighty says:

Nor father
Omn account of his child

That is to say the father shall not be harmed by causing harm to his
child. This is from one side; from another side marriage is a contract

(1) Surat Al-Bagarah, from verse 232.
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175 - The Extent of a Mother’s Responsibility
to Give Suck to her Child.

The content of the case is a question about the rule if the hus.
band and the wife differed on the breast-feeding of their child.
The father believes that the mother is responsible for suckling the
child owing to the nature of motherhood which obliges her to do
so. While the mother stated that breast-feeding is not her duty be-
cause it will cause to her health and beauty problems, specially as
the father, so the mother says, is able to provide suckling to the
child by powdered milk or being suckled by another woman.

The question is whether the mother is obliged to breast-feed
her child? The answer to this is as follows.

Al-Fuqaha heve several opinions on this case. According to Math-
hab al-Imam Abi Hanifah, the mother is not obliged to breast-feed her
child deriving evidence from Allah Almighty’s statement:

No mother shall be
Treated unfairly
On account of her child®,

The verse means that she must not be wronged by obliging her to
breast-feed her child while she is unwilling. This is according to some
interpretations of the verse. And also deriving evidence from Allah's
saying:

And if
They suckle your (offspring),
Give tem their recompense®,

(1) Surat Al-Baqarah, from verse 233,
(2} Surat At-Talaq, from verse 6.
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whether being a judge, a ruler, an employee etc, to receive gifts
from theni. If he did that, it would be considered as a bribery and
he should be punished both religiously and judicially, Excluded
from that is an employee takes gifts from acquaintences, friends
and relatives by way of love and Keeping good relations with kith
and him, on condition that they are not involved in what he is in
charge of even remotely.

And Allah is All-Knowing
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to see whether he would be given gifts or not? by the name of Him
in Whose hands my life is, whoever takes something from the re-
sources of Zakat (unlawfully) will be carrying it on his neck on the
Day of Resurrection; if if be a camel, it will be grunting, if a cow,
it will be mooing; and if a sheep, it will be bleating”. The Probhet
(peace and prayers be upon him) , then raised his hands till we saw the
whiteness of his armpits, and he said thrice, “O Allah! Have I not
conveyed your Messege (to them)?!),

Based on the above, if the employee, referred to in the case, takes
gifts from his acquaintances, friends and relatives by way of sympathy
and keeping good relations, this is permissible on condition that they
are not involved in what he is in charge-of. But if taking gifts from
them affect however remotely his office or job or breaches what he is
in charge-of, then these gifts are forbidden as bribery and (Gholoul).

The summary of the case is that exchanging of gifts is comman
by all nations as it is a symbol of friendship and good relations
among the giver and the receiver. It is permissible in Islam based
on texts from the Book, Al-Sunnah and Ijma’‘. Gifts are two types:
the first one is permissible and this type aims at strengthening love
and good relation among people be them relatives or net. The
Messenger of Allah (peace and prayers be upon him) accepted the
present given to him by Al-Mugawgas although he was non-
Muslim and also accepted Al-Najashi’s gift. The Companions and
As-Salaf As-Salih have exchanged gifts among themselves.

Forbidden gifts are those whose parpose is denying someone
his rights or violating justice or committing a sin. Therefere, it is
forbidden for anyone who is in charge-of the people’s affairs,

(1) “Sahih Al-Bukhari”, vol 3, P 136,
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1 say: The matter is similar for every one who undertakes people’s
affairs and be in charge of their issues. Therefore, the gnardian (Wali)
irespective of the name of his post, and the employee whaterver the
title of his job, are equivalent to the judge as to the obligation to treat
people justly and on equal basis and avoid whatever causes preference
over one another or leads to defect in what they are in charge of. Con-
sequently, if the custom’s officer in the airport, for example, received
anything as a gift from one of the arrivals or from one of those who
frequently travel, this would lead to a suspicion that such a gift is a
bribe by which the giver wants to reward the employee for his over-
looking the prohbited items brought by the traveller.

The gift the buildings, owners give to the municipality supervisor
is suspected to be a bribe in order that the supervisor overlooks the
buildings’ owners violation to the regulations. And the gift a security
man received from misbehaved people etc. is also Suspected to be a
bribe so that the receiver of the gift overlooks their bad behaviour and
so on. Therefore, all these gifts and similar ones are forbidden as they
are as (Gholoul) or bribery. the Messenger of allah (peace and prayers
be upon him) has said in this respect: “Gifts given to rulers are like
(Gholouly’®, Also he said: “Curse of Allah be upon the briber and
the one who takes bribery”®.

About the man who went out for collecting Zakat and when he re-
turned he said: This (i-e Zakat) is for yon and this had been given to
me as a gift, the Messenger of Allah (peace and prayers be upon
him)said: “Why hadn’t he stayed in his father's or mothers house

(1) “As-Sunnan Al-Kubrah”, by Al-Baihaqgi, vol 1, P 138.
(2) “Musnad Al-Imam Ahmed”, vol 2, P 387. “Mishkatul-Masabeeh”, by Al-Tibreezi, vol

2, P 1108. “Kunzul-Ummal”, by Al-Burhan, vol 6, P 113.
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gives the judge the gift in consideration for his post. However, in both
cases, the judge should not possess the gifts if he accepted them, rather
he should return them to their owner. If it is not possible, then he
should deposit them in Bait Al-Mal‘).

In Math-hab al-Imam Ahmed, the judge should not accept gifts ex-
ecpt from the one who used to give him gifts before he assumes the of-
fice of judiciary provided that he (the giver) has no legal suit to be de-
cided by the judge. Imam Ahmed’s companions have several opinions,
among them is that the judge should not accept gifts from the one who
used to give him gifts before he became a judge if he (the judge) felt
that man has a legal suit. Another opinion is that the judge is not per-
mitted to accept gifts except from his blood relatives and those who
are in close relationship with him.

A third opinion states that the judge should not accept gift unless
from a friend who used to be nice to him before he became a judge or
from a Mahram(" blood relative who has no dispute with anyone that
is raised to the judge®.

Revealed from the previously mentioned that Al-Fuqaha have elab-
orated on the prohibition of receiving gifts by the judge, and this is be-
cause judiciary is the place of justice among people concerning their
cases and disputes. It is important in this case that the judge should not
be involved in whatever causes preference and nepotism among lit-
igants and leads to the disturbance of people’s relations among each
other which would in turn lead to the spreading of mischief on earth.
(1) “Al-Iqna‘ Fi Hulli Alfath abi Shuja“", by Ash-Shirbeeni, vol 1, P 302.

(*) A relative who, according to Shari‘ah, is not entitled to marry a woman such as a broth-

er, father, uncle etc,
(2) “AlInsaf”, by Al-Mardawi, vol 11, P 210-211. See “Kashshaful-Qina™, by Al

Bahouti, vol 6, P 317.
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Excluded from this rule is the judge’s relatives such as his father
son, maternal and paternal unclet!). The gift should be without com-
pensation; therefore, if the custom obliges the person to whom food is
given as a gift to return food to the giver (of the gift) and he (the giver)
is waiting for that or otherwise he would be angry with him, then all
this process would turn into sales rather than gifts. Moreover, it would
be exposed to ignorance as well as the matter of selling food for food
without hand-to hand delivery and all this is not permissible®.

Al-Imam Ash-Shafi'i, in his Math-hab, believed that the judge is
not allowed to accept a gift even it is little. Conequently, if a person
who has a current legal suit considered by the judge gives him a gift
no matter whether that person was of those who used to give him gifts
before he became a judge or not, and whether he was of those who
share him the same job or not; and whether he has no legal suit but he
didn’t give him anything as a gift before assuming judiciary and after
that he gave him a gift, in this case, it is forbidden for the judge to ac-
cept that gift.

In the first case, gifts are forbidden to be accepted by the judge
based on what was stated by the Messenger of Allah (peace and
prayers be upon him): “Gifts given to employees are like (Gho-
Iul)’®). They are also forbidden because they may become a reason by
which the judge take side with the giver which would break the other
litigant's heart.

In the second case they are forbidden because the person (giver)

(1) “Sharh Minahul-Jeleel”, by ‘Ilaish, vol 8, P 298-299. See “Igdul-Jawahir Ath-
Thameenah"”, by Ibn Shas.

(2) “Mawahib Aj-Jaleel, By Al-Hattab, vol 6, P 67.

(3) Gholoul means steeling from the war booty before its distribution. “Majam*a Az-
Zawai'd.
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Forbidden Gifts:

When a gift is given out of love and good relations among people,
it is not only commanded but it is legal as it was stated. But if the pur-
pose of it is denial of rights, violation of justice and using it for an evil
doing, then it is forbidden.

In Math-hab Al-Imam Abi Hanifah, it is not permissible for the
judge to accept a gift from either litigants, because this would lead to
more consideration by the receiver and would consequently lead to vi-
olation of justice. Accepting a gift while being a public servant was
forbidden by the Messenger of Allah (peace and prayers be upon him)
once he heard that one of the employees of Bait Al-Mal (treasury) had
accepted a gift. He delivered a sermon while he was on the pulbit and
said: Had he stayed in his father’s or mother's house, would be be
given presents?

Thus, any gift taken by an employee working for the governiment is
like the gift received by the judge. However, the judge and simlarily
the employee, in exceptional cases, is permitted to accept gifts from
the person who appointed him judiciary or the one whose position is
higher than him. He, also, may accept gifts from his relatives provided
that they have no legal suit. He can accept them from his friend who
used to give him gifts before he becomes a judge, but the gifts should
not be more than what he used to give him®.

According to Math-hab al-Imam Malik, it is not permissible for the
judge to accept a gift from another person even if he gives him a sim-
ilar gift, and this because one gets pleased with the one who gives him
a gift and because acceptance of a gift puts off the light of wisdom.

(1) “Durar Al-Hukkam”, Ali Haidar, P 534-537. see “Badaea‘ Als-Sanaea‘”, by Al-Kasani,
vol 7, P 9-10.
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Giving is one of the aspects of righteonsness; so whatsoever leads
to love and good relations among Muslims is regarded one of the as-
pects of righteousness.

From As-Sunnah is the saying of the Messenger of Aliah (peace
and prayers be upon him: “Exchange gifts among you, and you
would love each other™!). He also said: O Muslim women! None of
you should look down upon the gift sent by her she-neighbour even if
it were the trotters of the sheep (fleshless part of the foot)®.

The Messenger of Allah (peace and prayers be upon him) also
said: “Anybody who believes in Allah and the Last Day should
serve his neighbour generously, and anybody who believes in
Allah and the Last Day should entertain his guest generously”®.
So giving a gift is a kind of honouring the neighbour and the guest.
The Messenger himself had accepted the present given to him by Al-
Muqawqas, King of Egypt, although he was not a Muslim, and ac-
cepted An-Najashi’s present and disposed of it.

Al-Fuqaha unanimously agreed that exchanging gifts among peo-
ple is a preferable matter if practised according to the legal rules. Abu
Bakr, may Allah be pleased with him, had gifted his daughter ‘Aishah
with twenty Wasq (camel-load) of hid property in Al-Alyah, a locality
in Al-Medinah. Also, he had gifted her with a plot of land. The Com-
panions, as well, have exchanged gifts among each other. Therefore,
there are no restrictions regarding the matter of exchanging gifts un-
less such an act is meant to deny someone his right or violate justice
etc. Al-Fugaha have discussed these restrictions as we will see

(1) “Al-Sunan Al-Kubrah", by Al-Baihagi, vol 4, P 169. “Majma’ Az-Zawa'id”, by Al-
Haithami, vol 4, P 146.
(2) “Sahih Al-Bukhari”, vol 3, P 128-129, “Musnad al-Imam Ahmed”, vol 2, P 264.

(3) “Musnad al-Imam Ahmed” vol 4, P 31.
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In this verse, Allah commands that women should be given their
Mahr contrary to what had been practised during Jahiliyah where the
husband used to prevent his wife from her Mahr if she was of his rel-
atives and gives her only a little if she was not of his relatives{"), Then,
it is explained by Allah that the woman has the right to give her hus-
band from her Mahr provided that she does that willingly and without
being forced by him. The husband is entitled to accept that. The word
“enjoy” in the verse is used figuratively to indicate permission.

From the Quran is Allah Almighty's statement regarding the Du‘aa
(supplication) of His Prophet Zakariyah who asked Allah to grant him
an hier to inherit his knowledge:

So give an heir
As from Thy self @

(one that) will (truly)
Inherit me, and inherit
The posterity of Jacob®®.

In the Quran Allah Almighty also says:

He bestows
(Children) male or female
According to His will¥

From the ginarality of verses is the statement of Allah Almighty:

Help ye one another
In righteousness and piety®.

(1) If the wife belongs to the same tribe of the husband, her father used to take her on a
camel to her husband's house and give it to her,

(2) Surat Maryam, from verse 5.

(3) Surat Maryam, from verse 6.

(4) Surat Ash-Shura, from verse 49,

(5) Surat Al-Ma'ida, from verse 2.
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174 - The Rule on Lawful and Unlawful Gifts.

The question is raised by some body in which he enquires
about the rule of the employee whe accepts gifts from his ac-
quaintances, relatives and friends and whether such an act is con-
sidered as the forbidden bribery ?

The answer to this is of two aspects: first the lawful gift and sec-
ond is the unlawful ones.

Lawful Gifts:

Giving a gift, in the language, means honouring for the receiver
(i.e to whom the gift was meant)(1). A gift takes the meaning of Hiba.
While, terminoligcally, it is known as a possession of a property to
somebody without compensation'®.

Exchanging gifts is common to all nations as it represents a symbol
for friendship, love and good relationships between the giver and the
receiver. It is preferable in Islam and this is based on the Book, As-

Sunnah and Ijma' (consensus)
From The Book

And give the women

(on marriage) Their Mahr
As an obligation; but if they,
Of their own good pleasure,
Remit any part of it you,
Take it and enjoy it

With right good cheer(®),

(1) “Al-Misbah Al-Muneer”, by Al-Fay-youmi, P 631.
(2) “Natai'j Al-Afkar”, by Qadi Zada, vol 9, P 19.
(3} Surat An-Nisa, verse 4.
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state when appearances opposes what is inside, and it has in-
dications.

Incidents in history, whether concerning the Divine religions or
different creeds and civlizations, indicated that there are some
sects who destroy and undermine what they pretend to believe in
without revealing that either due to their small number or their
frailty.

In its beginning, Islam had faced these sects in a manner which
did not exist in other religions and creeds and identified them as
“Hypocrites”. Alot of verses in Allah’s Book described them and
revealed their secrets and showed how they used to act with mal-
ice and enemity against Muslims.

A Hypocrite has two situations: First, if he reveals the hy-
pocrisy he used to conceal such as when he reverts from his re-
ligion, and this has its known legal rules. And if he commits other
acts which are considerd within Kufr, this is also has its known le-
gal rules, Second, if the Hypocrite doesn’t reveal his hypocrisy, he
will be considered as a Muslim.,

Consequently, if the person who is described with hypocrisy re-
ferred to in the case, reveals his hypocrisy, then it is permissible to
describe him as such, but it will obligatory te warn others against
him as well a to punish him. But in case that he conceals his hy-
pocrisy, then he should not be described as such nor to be called a
Hypocrite, because he veils himself as hd doesn’t reveal what he
conceals, and whoever does that, his affair will be considered by
Allah Who knows what the hearts conceals; and as for the people
they should only deal with a Hypocrite according to the apparent
state.

And Allah is All-Knowing
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the Messenger of Allah (peace and prayers be upon him) treated them
as Muslims having the same rights and obligations as Muslim have,
basing his opiaion on the apparent condition. Hence, they shared mar-
ital relations with Muslims, inherited one another, shares from the
booties were given for those who participated in war amongst them
and they were allowed to enter the Muslims’ mosques‘!.

Al-Imam Ash-Shafi’i continued: They (the Hypoceites) lived with
Abi Bakr, ‘Umar and ‘Uthaman who knew them very well, and inspite
of that they didn’t kill them nor withholded any of their rights as they
lived like Muslims. ‘Umar used to pass by Hudhaifah Ibn Al-Yaman if
one of them died and if he was asked by him to sit down, ‘Umar
would do so; concluding that the dead man is a Hypocrite. ‘Umar
would not prevent any Muslim from performing Salat on him. He
would alone abstain from performing Salat on him as this is per-
missible for him on people other than Hypocrites if other persons, ex-
cept him, are available to perform Salat on them(®.

I say: The question in this case is pertaining to these rules. There-
fore, if the one who is described with hypocrisy in the case reveals his
hypocrisy, then it is permissible to describe him as such. Moreover, it
will be a must to warn others against him as well as to apply on him
the retribution he deserves according to the legal judgments. But if he
conceals his hypocrisy, then it is not permissible to describe him as
such nor call him a Hypocrite, because he veils himself and anyone
doing that would be judged by Allah who knows what is concealed in
the hearts and gives everyone according to his deeds.

The Summary of the case is that hypocrisy is defined as the

(1) “Al-Umm”, by Ash-Shafi‘i, vol 1, P 259,
(2) “Al-Umm”, by Ash-Shafi‘i, vol 1, P 260.
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birth to a red child, then her husband has lied; but if she gives birth to
a black-eyed child with big buttocks, then her husband was tetling the
truth. Yet, when the woman gave birth to a child with the latter de-
scription the Messenger of Allah (peace and prayers be upon him)
said: The matter of the child is clear, but we have to comply with
what Allah has decided(". Thus, it can be seen that the Messenger of
Allah (peace and prayers be upon him), based his judgements on the
apparent regarding the Islam of the two men mentioned in the two Ha-
deeths previously stated, and accepted the visible evidence of one of
the two litigants.

He also based his judgement on the apparent in the case of the
child of Al-Mutla‘inain as it was born while his parents were still
joined to each other by the ties of an existent marriage; in spite of the
fact that there was no likeness between the child and the husband who
accused his wife of committing Zina (adultery) On the other hand,
Imam Ash-Shfi‘i qnoted his opinion from the verses and Al-Ahadeeth
referred to earlier, and said: Allah’s statement “They have made their
oaths a screen (for their misdeeds)” indicates that they revealed
Faith so that they can avoid being killed, and Allah knows what the
hearts conceal.

In the Sunnah of the Messenger of Allah (peace and prayers be
upon him) there are many indications of matters about the Hypocrites,
among which is that any one who reveals repentance after Kufr pre-
ceded by Faith should not be killed, One of these matters is that that
the Messenger of Allah had spared their lives when they embraced
neither Judaism, nor Christianity nor Paganism nor revealing any other
religion. Rather they revealed Islam and concealed Kufr. Nevertheless,

(1) “Musnad al-Imam Ash-Shafi‘i”, P 264,
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his prosition before the words that he had said(",

Among these Ahadeeth also is what was narrated by Muslim on
the authority of Abi Dhabyan who said: I heard Usamah Ibn Zaid Ibn
Harithah says: We had been despatched by the Messenger of Allah
(peace and prayers be upon him) to Al-Hurga where we defeated Ju-
hainah tribe. A man from Ansar and me followed one of them, and
when we reached him, he said (La Iilaha Illallah), ie, none is worthy to
be worshipped except Allah. After he has said this, the Ansari left
him, but I killed him. Usama said: when we returned, the affair
reached the Prophet (peace and prayers be upon him) who said to me:
(O Usamabh, did you kill him after he has said (La Ilaha Illallah)? I
said: O Messenger of Allah, but he said that to avoid being killed. He,
again said: did you kill him after he has said (La Ilaha IHallah)?
Usamah said: The Prophet kept repeating this question till I wish that I
had not become a Muslir before that day(®.

Also the Messenger of Allah (peace and prayers be upon him) said:
I am only human being and you people have disputes. May be
some one amongst you can present his case in a more eloguent and
convincing manner than the other, and I give my judgment in his
favour according to what I hear, Beware! If ever I give (by error)
somebody of his brother’s right, then he should not take it as I
have only given him a piece of Fire®®),

Also the Messenger of Allah (peace and prayers be upon him) said
regarding the case of the child of Al-Mutala‘inain® that if she gives

{1) “Musnad al-Imam Ahmed”, vol 6, P 4,6. “Mishkatal-Masabeeh”, At-Tibreezi, vol 2, P
1027.

(2) “Sahih Muslim”, vol 2, P 100.

(3) “Sahih Al-Bukhari”, vol 8, P 62. “Sunan Abi Dawod", vol 3, P 301,

(*) Sworn allegation of adultery committed by either husband or wife.
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Who are with Allah’s Messenger
To His saying:

The more honourable (element)
Will expel therefrom the meaner

Then the Messenger of Allah (peace and prayers be upon him) sent
for me and said: (O Zaid, Allah has believed you){! In the previous
verse, Allah Almighty indicated that the Hypocrites made their oaths a
screen for their hypocrisy when they said to His Messenger “We bear
witness that thou art indeed the Messenger of Allah”, althongh they
had been concealing in their hearts that which contradicts what they
had said. Inspite of that Allah didn't order that they should be pun-
ished. Therefore, the rules of Islam should be applicable on them since
they didn’t reveal their hypocrisy and swore that they didn’t say what
was attributed to them

From As-Sunnah, The Messenger of Allah (peace and prayers be
upon him) has many Ahadeeth which indicate that whoever reveals Is-
lam will get the same rights and obligations as other Muslims have un-
less the contrary is seen.

Among these Ahadeeth is what was narrated by Al-Muqdad That
he had said: O Messenger of Allah, what do you say if I met a man
from the Unbelievers who fought me and cut one of my hands with his
sword and hid himself behind a tree and said I embraced Islam, should
I kill him after he had said that? The Messenger of Allah (peace and
prayers be upon him) said: Don’t kill him. If you Kill him, he would
be in your position before yon had killed him; and you would be in

(1) “Sahih Al-Bukhari”, vol 6, P 189, 190, 191.
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They have made their oaths
A screen (for their misdeeds)
Thus they obstruct (men)
From the Path of Allah:
Truely evil are their deeds(",

These two verses and the following ones in Surat Al-Munafiqun
(The Hypocrites) were revealed about Abdullah Ibn Abi Saloul and his
conpanions. Narrated Al-Bukhari on the authority of Zaid Ibn Argam
that he had said : I was with my uncle when I heard Abduliah Ibn Sa-
loul saying: Spend nothing on those who are with Allah’s Mes-
senger, till they disperse (and quit Madinah)®. He also said: If we
return to Madinah, surely the more honourable (element) will ex-
pel therefrom the meaner>),

Zaid said: I mentioned what, heard to my uncle who , in turn, men-
tioned it to the Messenger of Allah (peace and prayeres be upon him)
who sent for Ibn Abi Saloul and his companions. When he questioned
them about it, they swore they didn’t say that. The Messenger of Allah
(peace and prayers be upon him) believed them and regarded me as a
liar. Therefore, I was most distressed than ever before,and I remained
in my house. Afterwords, Allah Almighty revealed this verse:

When the Hypocrites
Come to thee

To His saying:

They are the ones who say,
“Spend nothing on those

(1) Surat Al-Munafiqoun, verse 2,
(2) Surat Al-Munafiqoun, from verse 7.
(3) Surat Al-Munafigoun, from verse 8.
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If a Hypocrite reveals the hypocrisy he had been hiding such as if
he apostatized from his religion, then the known legal judgments
would be applicable to him. Similarly if he commits other acts which
are considered within the framework of Kukr, However, most likely, a
Hypocrite may not reveal the hypocrisy he screens, and therefore will
be regarded as a Muslim having the same rights and obligtions as oth-
er Muslims have unless the contrary is proved. This because judgment
on the acts of the adult sane persons is made on the basis of what ap-
pears of them, for it is Allah alone Who knows whatever kept in the
hearts of His creatures. Therefore, people should base their judgments
on apparent acts only, for whatever is conceded of them, it is up to
Allah Almighty as seen in the following verse:

(Allah) knows the treachery
Of the eyes

And all that the hearts

(of men) conceal

The basis for this is the Book and As-Sunnah. From the Book is
His Almighty saying:
When the Hypocrites
Come of thee, they say
“We bear witness that thou
Art indeed the Messenger
Of Allah,” Yea, Allah
Knoweth that thou art
Indeed His Messenger.
And Aliah beareth witness
That the Hypocrites are
Indeed liars'™

(1) Surat Al-Munafigoun, verse 1.
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swore that, they were only talking idly and were in play. Then the fol-
lowing statement of Allah Almighty was revealed.

If thou dost question them,
They declare (with emphasis):
“We were only talking idly
And in Play.”; Say: Was it

At Allah, and His Signs,

And His Messengers, That ye
Were mocking?”(

Allah rejected their excuses, and described them with Kufr (un-
belief) after they had accepted Faith; and that if Allah pardoned some
of you, He will punish others owing to their sins. In this respect
Almighty says:

Make you no excuses:

You have rejected Faith

After you had accepted it.

If we pardon some of you,

We will punish others amongst you,
For that they are sinners®,

I say: The verses which describe the Hypocrites and reveal their se-
crets and conditions are numerous in the Book of Allah. Al] these
verses indicate their malice and enemity to Muslims and doing every
effort in order to fragment their unity and fill them with doubt towards
their creed by different possible means.

Undoubtedly, later Hypocrites follow what their ansectors used to
do but in a different manner and style according to the nature of time

(1) Surat At-Tawba, verse 65,
(2) Surat At-Tawba, verse 66.
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To the Unbelievers
A way (to Triumph)
Over the Believers(!).

The Hypocrites in Al-Medinah did not know that Allah will bring
to light what they conceal, because they used to act with secrecy in
their bebaviour and not talk except with their friends. Some of them
said: It would be easier for us to be fogged one-hundred lashes than if
a Surat has been sent down about us showing what is really passing in
our hearts. Nevertheless, Allah exposed them in His Almighty saying:

The Hypocrites are afraid

Lest a Surat should be sent down
About them, showing them what

Is (really passing) in their hearts,
Say: “Mock ye ! But verily

Alah will bring to light all

That ye fear (should be revealed)®,

While the Messenger of Allah (peace and prayers be upon him)
was moving to Ghazwat Tabouk, he was accompanied by a group of
Hypocrites who had been talking secretly to one another saying sar-
castically that: This one would conquer the palaces located in Ash-
Sham, and would capture the fortresses of Bani Al-Asfar (a tribe). An-
other group of them said: We have never seen people who are more
greedy, more liars and more cowards to participate in fighting than
them (referring to the first group). Allah informed His Prophet of what
they had been saying. Then the Messenger of Allah said: detain those
people. He came and said to them: You said so and so? But they

(1) Surat An-Nisa, verse 141.
(2) Surat At-Tawba, verse 64.
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In the Book, that when

Ye hear the Message of Allah
Held in defiance and ridicule,
Yor are not to sit with them
Unless they turn to a different
Theme: If you did, ye would be
Like them. For Allah will
Collect the Hypocrites and those
Who defy Faith-all in Hell();-

To indicate the condition of the Hypocrites and their changeable
behaviour, Allah Almighty says:

(These are) the ones who
Wait and watch about you:
If ye do gain

Avictory from Allah,

They say: “Were we not
With you?”- but if

The Unbelievers gain

A success, they say

(To them): “Did we not
Gain an advantage over you.
And did we not guard

You from the Believers?”
But Allah will judge
Betwixt you on the Day

Of Judgment. And never
Will Allah grant

(1) Surat An-Nisa, verse 140.
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Among Allah’s verses about the Hypocrites is His Almighty’s say-
ing:
To the Hypocrites give
The good tidings that
There is for them
A grievous Chastisement(!)

In this verse Allah ordered His Prophet to tell the Hypocrites about
the grievous chastisement waiting for them because of their hypocrisy.
Then Allah Almighty described them that they take Believers for en-
emies and Unbelievers for friends in His saying:

Those who take

For friends Unbelievers
Rather than Believers:

Is it honour they seek
Among them? Nay,...

All honour is with Allah®®

This description indicates their mischief and the weakness of their

minds to seek the honour with those who don’t have, because all hon-
our is with Allah and not with any of His creations.

Also it entails warning against them and against sitting with them
or listening to their speech. And that whoever sits whith them in their
sessions or listen to their false discoures would be like them. Then Al-
lah reminded His Prophet of what he has already revealed to him re-
garding them in His Almighty saying:

Already has He sent yon

(1) Surat An-Nisa, verse 138.
(2) Surat An-Nisa, verse 139.
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Or (at least) drive

(The foe from your city)”
They said: “Had we known
There would be a fight, we
Should certainly have followed you”
They were that day

Nearer to Unbelief

Than to Faith

Saying with thair lips

What was not in their hearts
But Allah hath full knowledge
Of all they conceal®,

Then Allah Almighty explained the condition of the Hypocrites
who adressed their brothers in hypocrisy that had they left fighting,
then they would have not died.

Allah, however, replied to them that death occurs in a determined
time and participating in Jihad would not be a reason for its oc-
currance. Allah Almighty says:

{They are) The ones that say,

(Of their brethren slain),

While they themselves

Sit (at ease): “If only

They had listened to us,

They would not have been slain”.
Say: (Avert death

From your own selves,

If ye speak the truth”®),

(1) Surat Al-‘Imran, verse 167.
(2) Surat Al-‘Imran, verse 168,
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inflict harm on the dominant powers.

Islam, from its beginning had faced such sects in a manner which
did not exist in other religions and creeds and defined them as Hypo-

crites,

This is because Islam had appeared in a place where paganism was
spreading, in addition to the countries surrounding it which were full
of abrogated religions and materialistic creeds. It is a natural matter
that such a conforntation existed at all the stages of Islam till our
present time.

In Allah's Book, there are many verses concerning this matter,
some of which were revealed about Abdullah Ibn Abi Salou! and his
people when they became self-defeating and hindering an any support
for the Messenger of Allah (peace and prayers be upon him) in Ghaz-
wat Uhud. In that day Abdullh Ibn ‘Amr Ibn Hiram Al-Ansari has fol-
lowed them asking them to fear Allah and leave not their Prophet. Ibn
Abi Saloul replied to him and said: There would be no fight, and had
we known there would be a fight , we would follow you. Therefore,
Allah Almighty revealed about them this verse:

What ye suffered

On the day the two armies
Met, was with the leave

Of Allah, in order that

He might test the Believers'!

And the Hypocrites also
Thése were told: “Come,
Fight in the way of Allah,

(1) Surat Al-‘Imran, verse 166.



173 - The Rule on whether it is Permissible
to call a Muslim a Hypocrite when He
Meets all the Conditions of Hypocrisy

The question is raised by sister Khaira Janan from Algeria in
which she enquires whether it is permissible to call a Muslim a
Hypocrite if he fulfils all the conditions of hypocrisy.

The answer is of two aspect: first, the reality and reasons for hy-
pocrisy; and second is about the relationship with Hypocrites.

Reality and Reasons of Hypocrisy:

Hypocrisy is when the apparent behaviour opposses the hidden
one. Among the signs which lead to it are giving false statements, be-
trayal of th trust, breaking the promise, behaving in a very impradent
and insulting manner when one quarrels and acting treacherously
when one makes a covenant.

Hypocrisy is a behaviour which exists in every creed when some
people pretend to affliate to it apparently and fight it from inside, say-
ing by their mouths that which is not in their hearts, talking in the
same way as its people do, having their appearance and dressed the
same way they dress; and they may even look more adherring to this
creed than others.

Many incidents in history indicated that, whether regarding Divine
religions or different creeds and civilizations, that there are some sects
who work to destroy and undermine what they pretended to believe in
without revealing it, either due to their small number, or weakness ow-
ing to the existence of other powers which were more dominant than
them. These sects may be able to dominate if the other powers become
weak or they may not be able, thus remained working secretly so as to

-55-



* Cases from Jurisprudence (Figh) Point of View *

Ahl Assunnah Waj-Jama‘ah don’t charge a Muslim with Kufr
by the sins he commits, deriving evidence from what is stated in
the Book of Allah and the Sunnah of His Messenger (peace and
prayers be upon him).

May Allah guide those whom the sister who raised the question
had mentioned and hence would realize the fact of their act and i
controdiction with the judgements of Shari‘ah which indicate the
Muslim’s rights, on top of these rights is not describing him with
what Allah has not desscribed him; and may Allah the Al-High
forgives the wrong doer among the Ummah of Islam and hence
avert therefrom the evil of seperation and the devious sects,

Ani}Arllah is All-Knowing
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His Messenger had not described him, and that charging the Muslim
whith Kuff is one of the sins requiring punishment. However, Allah
the Al-High who is the Al-Knowing of the affairs of His creations may
forgive that who commits a mistake among the Muslim people and
avert there from the risks of seperation and the mischief of sects
against which the Messenger of Allah (peace and prayers be upon
him) has warned.

The Summary of the case is that there are many sins and the
Messenger of Allah (peace and prayers be upon him) considered
the one who commits some of them as Kaffir such as in the case of
the person who omits Salat. While there are other sins which he
did not consider the one who commits them as Kaffir. There is a
difference between the one who commits sins deeming them as
permisible while they are confirmed as being forbidden, and the
one who commits them out of negligence.

Charging a Muslim with Kufr is a great sin that should be
avoided, because fundamentally, the Muslim is considered a Mus-
lim unless the contrary is proved.

Charging a Muslim with Kufr requires a judicial decision that
is to made after establishing evidences.

It is known that those who used to charge people with Kufr in
the past are Al-Khawarij who are divided into several sects. Their
ideology is based on the fact that people are either Believers or
Unbelievers, and therefore whoever complies with all duties and
abstains from all prohibitions, they regard him as a Believer, and
whoever is not like that is considered by them as an Unbeliever
who will abode in Hell-Fire for ever, and this undoubtely is an in-

valid conviction.
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According to Math-hab Al-Imam Abi Hanifah, Ta‘zir (dis-
cretionary punishment) should be applied on the one who says to his
brother the word “Kaffir”. According to the same Math-hab, a person
is considered an Unbeliever if he thought that the Muslim is Un-
believer? The answer is yes, if he addressed him likewise thinking that
he is Unbeliever, he himself would be considered Unbeliever, because
since he considered that the Muslim is Unbeliever, then he had co-
sidered the religion of Islam as Kufr. In the Math-hab, It is said that
there should be no Ta'zir punishment unless the word Unbelief be
linked with Almighty Allah, (i.e)( to say you are unbeliever in Allah,
because it may stand for SatanD,

In Math-hab Imam Malik, Hadd punishment should be inflicted on
any one who charges a Muslim with Kufr by ascribing him or his fa-
thers to another religion unless it is proved that he or one of his fathers
are Unbelivers, which then no Hadd would be applied on him but he
would be punished®,

According to Al-Math-hab Ash-Shafi‘i, if somboby says to another
Muslim: you are Kaffir, Ta‘zir punishment is to be inflicted on him‘®.
In Math-hab Imam Ahmed the same as above is applicable®.

Accordingly, may Allah guide those mentioned by the sister who
raised the question, and hence realize the fact of their act and its con-
tradiction with the judgments of Shari‘ah which indicate the Muslim’s
rights. On top of these rights is not describing him with what Allah or

(1) “Hashiat Ruddul-Mahtar”, by Ibn ‘Abdeen, vol 4, P 69, “Sharh Fathul-Qadeer”, Ibn Al-
Humam, val 5, P 347,

(2) “Mawahib Aj-Jaleel”, vol 6, P 302- “Sharh Az-Zurgani”, vol 7, P 90.

(3) “Al-Majmou‘", by An-Nawawi, vol 2, P 125.

(4) “Kash-Shaful-Qina*”, by Al-Bahouti, vol 6, P112. “Sharh Muntaha Al-Iradat”, vol 3, P
355. “Matalib Auli An-Nuba” by Ar-Ruhaibani, vol 6, P 205. See Contemparory Ju-
risprudence Research Journal. 30 edition 1417, P 228-230.
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gard their blood and property as permissible, and this for two reasons:-
1 - The sect which accuses the other of Kufr may practise Bida“ that

are more grave and serious than those practised by the accused sect.
This is the condition of the people who accuse one another of Kufr.

2 - If one of two sects the is really practising Bida®, then this is not a
justification for Ahl-Assunnah to accuse any one, who said by a mis-
take, a statement of Kufr. Allah Almighty says:

(Pray) “Our Lord!

Condemn us not

If we forget or fell
Into error

It was proved that Allah says: (I have done) and also He says:
But there is no blame
On you if ye make
A mistake therein(!)

Imam Ibn Taimieyah derived evidence from the Hadeeth: “If a
Muslim says the word “Kaffir” to his brother, then one of them
will be Unbeliever” And also from the saying of the Messenger of Al-
lah (peace and prayers be upon him): “A Muslim is the brother of a
Muslim he should neither wrong him nor desdain him. Whatever
concerns a Muslim is sacred not to be violated by' another Muslim:
his blood, preperty and honour®.

In addition to what was mentioned concerning the sin of the one
who charges a Muslim with Kufr without a right, Al-Fuqaha designat-
ed a punishment for the committer of such an act by way of dis-

ciplining him and detterring his wrong doing.
(1) “Majmoun ‘Fatawa Sheikh Al-Islam Ibn Taimieyah", vol7, P684-685,
(2) “Sahih Muslim”, vol 16, P 120-121. “Musnad Al-Imam Ahmed”, vol 2, P277.
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contradiction to Ahl-Assunnah who believe of that a Muslim is not to
be charged with Kafr becaunse of his sins.

Al-Fuqaha Denial to Accusing a Muslim of Sins:

Here, we repeat what has been explained earlier concerning Al-
Fuqaha denial on any one who accuses a Muslim of Kufr. According
to the Hanafi Math-hab “A Muslim cannot be described as Unbeliever
unless otherwise he denies one of the pillars of Islam, and if there is
no doubt he has been apostatized he will be considered as a non- Mus-
lim, but if not sure no such description should take place. An es-
tablished Faith cannot be removed on the basis of doubt. Any scholar,
hence, should not charge Muslims with Kufr even though he approves
the Faith of the one who is obliged by necessity” (1.

it is mentioned in Al-Fatawa As-Sughra “Kufr is a great sin, ac-
cordingly I will not accuse a Muslim of Kufr if there is any possibility
for considering him a Muslim™®), It is also mentioned in Al-Khulasa
“If there are many things seen in the Muslim’s behaviour that give the
impression that he is an Unbeliever, but he looks in one way that he is
a Muslim, then Al-Mufti should consider him as a Muslim*®). Al-
Muslim is not to be deemed as an Unbeliever on the basis of prob-
ability because Kufr is the worst behaviour which entails the maxi-
mum punishment and with probability this would not apply. So the
Mufti should not charge a Muslim with Kufr if any part of his speech
can be interpreted as otherwise, or his Kufr is a confrovesial matter
even if it appears in a weak narrationt®,

Imam Ibn Taimieyah explained that it is one of the bad Bida“ (in-
novations) that a sect of Muslims accuses another sect of Kufr and re-
{1) “Hashiat Ruddul-Muhtar”, by Ibn ‘Aabdeen vold, P 224,

(2) Tbid

(3) Ibid
(4) Ibid. See “Hashiat At-Tahtawi", by Ibn ‘Aabdeen vol4, P 224.
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Muslim has good deeds with which he rubs off his bad deeds. Among
these Ahadeeth is what was narrated that the Messenger of Allah
{peace and prayers be upon him) had said: If a servant commits a'sin
and said: O my Lord, I committed a sin, so frogive me, Allah
would say: My Servant knew that he has a Lord Who forgives the
sins and assists him; and I have forgiven my servant. Again he
commits another sin and says: O my Lord, I committed another
sin, so forgive me. His Lord says: My Servant knew that he has a
Lord Who forgives his sins and assists him; I have forgiven My
servant; let him do as he wishes)(D.

Another Hadeeth states: If you did net commit sins, Allah would
replace you with another people who commit sins and ask Allah’s
forgiveness and so Allah would forgive them®,

The Prophet of Allah also said: Ibless said: I took them (the-
people) away by sins, and they destroyed me with asking Allah’s
forgivenees®).

The Prophet of Allah (peace and prayers be upon him) said: The
Five prayers, and the Jumu‘ah to the Jumu‘ah prayers and the
observance of Ramadan to the next Ramdan expiate what is in be-
tween them if one abstains from cardinal sins®.

These evidences we referred to are but few ones which indicate the
invalidity of the ideology believed by Al-Khawarij and their support-
ers who charge Muslim with Kufr because of the sins he commits, in

(1) “Sahih Al-Bukhari.

(2) “Sahih Muslim”, vol 11, P 65. “Musnad Al-Imam Ahmed”, vol2, P309. “Majma‘ Az-
Zawai'd:, by Al-Haithami, vol 10, P215.

(3) “Majam* Az-Zawa’id”, By Al-Haithami, vol 10, P 207,

(4) “Musnad al-Imam Ahmed”, vol 2, P 400.
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and its weakness; for which, Allah compensated him by ordering him
to do good deeds and ask Allah’s forgiveness frequently and work
righteously. Allah Almighty says:

And establish regular prayers

At the two ends of the day

And at the approaches of the night
For those things that are good
Remove those that are evil...),

Allah Almighty also says:

... and ask forgiveness

For thy fault, and celebrate
The praises of thy Lord

In the evening

And in the morning®.

And out of His Mercy to His servants, Allah made His Angles pray
for forgiveness for those who are on earth. Almighty says:

And the angels celebrate
The praises of their Lord
And pray for forgiveness
For all beings on earth.
Behold! Verily Allah is He
The Oft-Fogiving

Most Mereciful®.

Also, Allah Almighty facilitated for them the way to do good
deeds. In the Sunnah, there are a lot of Ahadeeth indicating that Al-

(1) Surat Houd, from verse 114.
(2) Surat Ghafir, from verse 55,
(3) Surat Ash-Shura, from verse 5.
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Guilty of fornication
Flog each of them
with a hundred stripes(D.

He, also, ordered that the hand of the thief should be cut off in His
Almighty saying:
As to the thief

Male or female
Cut off his or her hands...®.

However, Allah did not describe them with Kufr, instead He des-
ignated thir retribution in this life to be a means for purifying them.
This is shown by the the saying of the Messenger of Allah (peace and
preayers be upon him) after a married waman that was stoned to death
for her adultery: (She repented such a repentance that if it were to
be divided among seventy persons of the people of Medinah, it
would have satisfied them)®),

Reported also that there was a man called Abdullah Himara who
used to drink wine and hence be brought to the Messenger of Allah
(peace and prayers be upon him) who used to flog him. One of the
Companions cursed him, but the Messenger of Allah said: Den’t
curse him, because he loves Allah and His Messenger ).

The Muslim is Prohibited from Committing Sins:

I say : It is known from the religion by necessity that the Muslim is
prohibiled from committing sins. Neverthless, he is exposed to sin
caused by the enticement of Iblees (Satan) and the whims of the self
(1) Surat An-Nour, verse 2.

(2) Surat Al-Ma'idah, from verse 38,

(3) The content of this is about a womam who confessed that she commitied Zina
(4) “Kunzul-'Ummal”, Al-Burhan, vol 5, P 507.
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Among the signs which indicates the corruption of their ideology is
what was stated in the Book and the Sunnah to charge not a Muslim
with Kufr for a sin he has committed. From the Book is the story of
Mistah who was one of the slanderers of ‘Aishah the Mother of Be-
lievers, May Allah be pleased with her. He was a cousin of Abi Bakr,
may Allah be pleased with him, and was one of those who participated
in Ghazwat Badr, Abu Bakr used to support him owing to his poverty
and being of his relatives. when Mistah took part in that Affair (Ifk),
Abu Bakr swore to stop that aid he used to give to him, and then this
statement had been revealed by Allah.

Let not those among you

Who are endued with grace
And amplitude of means
Resolve by oath against helping
Their kinsmen, those in want
And those who have left

Their homes in Allah’s cause:
Let them forgive and overlook
Do you not wish

That Allah should forgive you?
For Allah is Oft-Forgiving,
Most Merciful (!,

Abu Bakr, may Allah be pleased with him, said: By Allah, I wish
that Allah would forgive me.Afterwards he returned all that he used to
give to Mistah and said: I will never stop that aid.

Allah ordered that the one guilty for fornication should be flogged.
This is shown in His Almighty saying:

The woman and the man

(1} Surat An-Nour, verse 22.
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The ideology of those pepple irresspective of their names, attrib-
utes and thoughts is regarded invalid from several aspects. Among
them is that the Messenger of Allah (peace and prayers be upon him)
accused them of deviation from the religion. This is shown in what
was narrated by Abu Sa‘eed that ‘Ali Ibn Abi Talib sent a piece of
gold kept in a cut tanned skin to the Prophet (peace and prayers be
upon him) who divided it among four persons. One of his comrades
said: we are more entitled to get the gold than them. The news reached
the Prophet (peace and prayers be upon him)” “Don’t you trust me
and lam the honest of the One in the Heavens (i.e Allah) and I re-
ceive the news of the Heavens day and night?”” He said: A man with
hollow eyes, protruding cheecks, heavy beard shaven hair and who
was tucking up his Izaar (Ioin cloth) stood up and said: O Messenger
of Allah fear Allah. He said to the man: “Woe unto you! am I not the
one who is more entitled among the people of the earth to fear Al-
1ah?” He said: then the man fled. Khalid Ibn Al-Waleed said: O Mes-
senger of Allah! shall I kill him? He said: *“No, he may perform Sa-
Iat”. Then Khalid said: there are many performers of Salat who say by
their tongues that which isn’t in their hearts. The Messenger of Allah
(peace and prayers be upon him): I was neither ordered to search
the hearts of the people nor to cut their stomachs”. He said: then
the Prophet looked at the man as he turned his back and went and said:
There shall be from his descendants people who recite Allah’s Book in
a manner not exceeding their throats (i.e not from their hearts) and
who will pass out of religion as the arrow passes from its bow, Abu
Sa‘eed said: I think that he said: were I alive, I would kill them as the
people of ‘Aad were killed™®.

(1) Sahih Mulim, vol 7, P 162-165.
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ter saying this the Ansari left him, but I killed him. When we returned,
this affair reached the Prophet (peace and prayers be upon him} who
said to me; “0, Osama, did you kill him after he has said (La Ilaha
Mallah)?” I said: But he said tha in order to avoid being killed.
Usama again said: “ Did you kill him after he has said (La Ilaha
INallah)?” He said: The Prophet kept repeating this question till I
wish that T had not become a Muslim before that day®.

As for the Hadeeth, the Prophet (peace and prayers be upon him)
said: He who witnesses that none is werthy to be worshipped save
Allah, faces our Qiblah during the prayers, prays like us and eats
our slaughtered animal, then he is a Muslim, and has got the same
rights and obligations as other Muslims have”(?

I say: charging some one with Kufr requires a judicial decision that
must be made after establishing evidences.

It is known that those who charge people with Kufr by their mis-
takes are Al-Khawarij who were many sects and their ideology is
based on the claim that people are either Believers or Disbelievers. He
who does all the obligations and leaves all the prohibitions is regarded
by them as a Believer, and he who is not like that is considered a Dis-
believer who would abode in Hell-Fire for ever.

It is astonishing and painful at the same time in the history of Islam
that Al-Khawarij killed ‘Ali Ibn Abi Talib, may Allah be pleased with
him, and charged him with Kufr together with ‘Uthman Ibn ‘Affan
may Allah be pleased with him, and also charged with Kufr whoever
supported them.

(1) “Sahih Mustim”, vol 2, P100,
(2) Sahih Al-Bukhari, vol 2, P 103.” Sunan An-Nasaie”, vo 8, P105,
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Enough for the person to be evilish is when he desdains his Mus-
Jim brother. Everything concerns a Muslim is sacred not to be vi-
olated by another Muslim, his blood, property and honour”(1),

He said also in Khutbat Al-Wada® (Farewell sermon): “Your
blood, property and honours are sacred to one another as is the
sanctity of this day of yours, in this menth of yours, in this conutry
of yours"@,

The Messenger of Allah said: “Whoever charges another one
with Kufr or says to him: you are an enemy of Allah while he is
not, then what he has said will turn back unto him"®),

However, describing a Muslim with Kufr is a great sin and a se-
rious matter that should be avoided as it leads to deterioration in re-
lationship in the Ummah and threatens its unity and thought as it hap-
pened to previous generations from which there came out some people
who classified individauls according to their whims, a thing which led
them to divide into sects fighting one another.Basically, a Muslim is
considered to be a ture Muslim unless the contrary is proved and this
had been explained by the Messenger of Allah (peace and prayers be
upon him) in an event and a Hadeeth. The event was narrated by Imam
Muslim that Abi Dhabian said: I heard Osama Ibn Zaid say: We had
been despatched by the Prophet Muhammed (peace and prayers be
upon him) to Al-Hurqa where we defeated Juhaina tribe. A man from
Ansar and me followd one of them and when we reached him, he said
(La Ilaha illallah)ie, none is worthy to be worshipped save Allah. Af-

(1) “Sahih Muslim”, vol 16, P 120-121. “Mishkatul-Masabeeh”, by At-Tibreezi, vol2,
P1385-186.
(2) “Musnad Al-Imam Ahmed”, vol 3, P 313, 485. “Kunzul- ‘Ummal”, by Al-Burhan, vol

5, P117.
(3) "Sahih Muslim”, vol2, P49. “Musnad Al-Tmam Ahmed” vol 5 P66,
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Allah Almighty says:

Those who invoke not,

With Allah, any other god,

Nor slay such life as Allah

Has made sacred, except

For just cause, nor commit
Fornication; and any that does
This (not only) meets punishment("

But the chastisement on the Day
Of Judgment will be doubled

To him, and he eill dwell
Therein in ignominy®

Unless he repents, believes

And work righteous deeds,

For Allah will change

The evil of such persons

Into good, and Allah is
Oft-Forgiving . Most Merciful®),

The Sunnah warns against and prohibits charging the Muslim with
Kuir. In this regard the Messenger of Allah (peace and prayers be
upon him) said: “If you heard a man say people had prrished, then
it is who he would be the most perished of all”¥), He also said: “A
Muslim is the brother of a Muslim, he should neither wrong him
nor desdain him. Piety is here (pointing to his chest three times).

(1) Surat Al-Furqan, verse 68.
(2) Surat Al-Furgan, verse 69.
(3) Surat Al-Furgan, verse 70.
(4) “Musnad Al-Imam Ahmed", vel 2 P 272.
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He recited this verse to him. Wahshi said: There is a condition in
the verse, I may not work righteousness. I am under your protection
till I hear Allah's statement. Then this verse was revealed.

Allah does not forgive

Associating partners with Him

But He forgiveth any other sin below that
For whomever He pleasesth

He called him and recited this verse for him. Then Wahshi said: I
may be of those whom He doesn’t wish to forgive. I am under your
protection till T hear what Allah says. Then this verse revealed:

Say: “O my Servants who
Have transgressed against their souls
Despair not of the Mery of Allah...

From Allah’s Book also is His Almighty saying:

But verily
They Lord is full of forgiveness
For mankind for their wrong- doing®.

This verse stands as an evidence that the Muslim who acts wrong-
fully will not be deprived of the mercy of Allah if he repents, believes
and works righteously, and should not be described with Kufr or by
what may place him out of the Mercy of Allah.

Out of Allah’s mercy to His servants is that He would change the
evils of the Muslim into good deeds if he repents, believes and works

righteously.

(1) Surat Az-Zumur, verse 53. It is said that this verse was revealed on disbelieving people

who killed and committed Zina much and much. They said to the Prophet (peace and
prayers be upon him) : Your Message is good, but will we have repentence? then Allah
Almighty revealed this verse.

(2) Surat Ar-Ra‘d, from verse 6.
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Despair not of the Mercy

Of Allah: for Ailah forgives

All sins: for He is

Oft- Forgivig. Most Merciful ),

Several narrations were stated in the occasion of the revelation of
this verse, among them is what was reported by Abdullah Ibn ‘Abaas,
may Allah be pleased with him, that Wahshi® came to the Prophet of
Allah (peace and prayers be upon him) and said: O Muhammed, I
came to you seeking your help, so help me till I hear what Allah says.
The Messenger of Allah said: “I believed that you are seeking no
protection. But since you came to me seeking my help, then you
are under my protection till you hear what Allah says”. He said: 1
associated partners with Allah and killed the self which Allah has for-
bidden and committed Zina, would Allah accept my repentance? The
Messenger of Allah (peace and prayers be upon him) kept silent till
this verse was revealed:

Those who invoke not,
With Allah, any other god,
Nor slay such life as Allah
Has made sacred, except
For just cause, nor commit
Fornication..

To His Almighty saying:
Unless he repents, believes
And work righteous deeds

(1) Surat Az-Zumur, verse 53.
(2) His name is Wahshi Ibn Harb Al-Habashi, one of the Companions and one of the heros
of Jahilieyah. He killed Hamza, uncle of the Messenger of Allah (peace and prayers be

upon himy).
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172 - Rule on one who Charges People with
Kufr®» because of the Sins They Commit

The content of the case is a question raised by sister Aishah. A,
N. M from the Republic of Yemen, which states that there are
some people who charge others with Kufr because of the sins they
comunit. She enquires about the rule of Shari'h in such an act.

The answer is that there are many types of sins. The Messenger of
Allah (peace and prayers be upon him) considerfec_l___the on¢ who com-
mits some of them as Kaffir such as in the case of the person who omit
Salat. While there are other sins which he did not consider the one
who commits them as Kaffir. There is a difference between the one
who commits sins deeming them as permisible while they are con-
firmed as being forbidden, and the one who commits them out of neg-
ligence. _

The Muslim, while committing these sins out of negligence, should
not Iose his hope in Allah and should not despair of His mercy and
others should not cause him to lose that hope.

The origin regarding that is the Book of Allah and the Sunnah of
His Messenger Muhammed (peace and prayers be upon him).

From the Book is His Almighty saying:

Say: “O my Servants who
Have transgressed against their souls!

(*) These are questions received from the readers. Answers are given by the journal pro-
prietor and editor- in- chief Dr. Abdur-Rahman Ibn. H. Al-Nafisah after being ver-
tified and arbitrated according to the jourmal's rules of publication.

(**) Belief in Allah.
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other contracts and also there is no legal hinderance and as well as
Ta'leeq includes interest.

But if A-Ta‘leeq leads to the possession of the mortgaged property

by the mortgagee such as if one says (either being your right, oth-
erwise you will be eligible to take the mortgaged item), then it will be
invalid based on the texts which prohibit that. Moreover, if the mort-
gagee seizes the mortgaged item, this act wrongs the mortgagor and
involves eating up of property in vanities.
8 - Al-Hawalah (Bill of Exchange): It is the transference of debts
from one person to another; that is to say from the debtor to the one to
whom the debt is transferred. It implies the sense of authentication and
can be made contingent upon a condition such as if the creditor stip-
ulated that the one to whom the debt is transferred should be rich and
in this case the condition would be valid; if he finds him like that,
there is no problem, otherwise he should refer to the debtor.

By making anulogy with “sale” if a definite description was stip-
ulated and a different one was achieved, then he would have the right
to annal it, because Muslims should comply with their conditions, By
applying Al-Ta'leeq on this contract the creditor would have an inter-
est; and as soon as this interest was achieved with no evil accompanies
it, this Ta‘leeq would be valid.

Thus it becomes clear that studying the issues of At-Ta‘leeq in
contracts illustrates one of the important aspects of the tolerance of Is-
lamic legislation which is respecting the individual ownership and
considering mutual consent in legal act and urging whatever involves
interest for the contracting parties.
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power to another to act op his behalf. It is correct to make it con-
tingent upon a coadition such as when someone says (You are my
agent if so and so agrees) or (when Ramadan arrives, you will be my
agent in the payment of Sadagah(®), and also beavse agency means to
act freely, and free acts bear At-Ta’leeq such as divorce and ‘Itg. It is
also a permission to act which makes it like Al-Wassiya. It is a branch
of general guardianship and hence it takes its rule conceming the per-
missibility of At-Ta’leeq, and for that there are evidences from Sun-
nah.

6 - Dhaman and Kafalah are among the contracts of authentication.
What is meant by them is that the creditor will have another body
(guarantor) other than the debtor when he claims his rights. It is cor-
rect to make them contingent upon 2 condition and this could be un-
derstood from Almighty Allah's saying :

For him who produces it.
Is (the reward of)

A camel load; I

Will be bound by itV

Excluded from that whatever involves excessive uncertainty due to
Ta‘leeq and this is invalid. An example of that is when making some-
thing contingent upon falling of rain etc, because such an act would in-
flict harm on the two contracting parties.

7 - Rahn: It is th authentication of a debt by a property and therfore it
is a contract of authentication. When the conclusion of a mortgage is
made contingent upon another person’s consent for example, this
Ta‘leeq is valid, because such 2 contract is reqaired to be fulfilled like

(*} Chanty.
(1) Surat Yousuf, verse 72.
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If At-Ta’leeq doesn't involve a benefit for the lender, such as mak-
ing it on a future thing, then such a process is permissible as it not
binding for the lender, and therfore, it is regarded as a donation by

~which he intended the borrower’s benefit and the satisfaction of his
needs. And for the borrower it is regarded as a possession contract
like a sale and therefore it is correct to make it contingent upon the
condition which would exist when it occurs.

3 - Al-Waqf is a purely donation coniract for Aalh Almighty; it is a
permenant charity whose benefit extends to those who deserve it . The
form of its Ta‘leeq is when someone says (if so and so comes, then my
property will be set as a Wagqf). This Ta’leeq is a correct one ac-
cording to the preferred opinoion, because it doesn’t contradict with
what it meant; but it becomes binding as soon as the condition on
which it depends occurs. Wagqf is a Qurbah(® and therefore it is cor-
rect to a apply Ta‘leeq thereon as in “Itq™, and because it imply easi-
ness to the creators of Wagf as well as benefit for the needy. If it is
made contingent vpon death, then it Wassiya take the rule of the will
and will become binding by his death.

4 - Al-Wassiya is a donation by the testator that becomes binding af-
ter his death. Al-Fugaha agreed that it is correct to make it contingent
upon a condition such as when someone says (If so and so agrees, I
will make over by a will so and so0), and this Ta‘leeq entails no mis-
chief. The same is applicable on making a will to dispose of a definite
thing after the testator's death such as guarding property or children.

5 - Agency is one of the contracts of guardianships; it is a donation if
it is free from compensation. It is an act, by which one person gives

(*) Any obadient act seeking there by being near to Allah.

{*)} Manumission.
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Also there are permissible contraets such as agency and deposit,
which could be annulled.

As far as conpensation and non-compensation are concernd, they
are divided into commutative contracts such as sale and Ijarah, which
entail compensation. Also there are donation contracts which don’t
imply compensation such as Hiba, Wagf and Wasstya.

There are also contracts the reason behind their establishment is
the authentieation of debts, and they are called authentication contracts
such as Dhaman®), Kafalah® and Rahn(®,

In this research we will cover the contracts of donation and au-
thentication as to whether it is 'permissible to make them contingent
upon conditions or not. |

1~ Hiba is one of the donation contracts; it is a sort of possession dur-
ing life without compensation. The form of At-Ta‘leeq therein is when
someone says: (If my brother arrives, I will give you so and so). The
correct opinion is that it is permissible to make it (Hiba) contingent
upon a conditon as this would lift embarrassment off the donor. No le-
gal mischief is expected to originate from this contingency; rather it
implies manifest benefit and there are many evidences from the Sun-
nah for that.

2 - Loan is one of the donation,contracts if the lender gives it by way
of being lenient towards the borrower. But if it is made in order that
the lender gets a benefit, then it is not permissible by consensus, be-
cause it is a loan which entails benefit and this is Riba.

(*) Guaranty.
(*) Bail.
(*) Morlgage.
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5 - Since the contracts of donation are basically originatad from the
contracting party himself without any compensation, so applying At-
Ta’leeq thereon will have its effect on donation no matter whether
such a donation is absolute like Hiba and Wassiya(a will, or not ab-
solute like a loan.

6 - What the contracting party requires from authentication contracts
is to authenticate debts only, and by applying At-Ta’leeq thereon, this
would leave its effect on the strength and weakness of authentication,
and the more contract lacks At-Ta’leeq, the more it becomes accept-
able. For the previously mentioned reasons I preferred to write on this
subject.

At-Ta’leeq as defined by Al-Tugaha is linking the occnrrance of
one matter with the occurrance of another by using one particle of At-
Ta’leeq such as “if, when, whenever” and other particles stated by lin-
guists and used by Al-Fugaha in their books.

The contract is defined as an agreement between two persons
which creates an obligation regarding a particular legal act such as
sale, Tjarah®™, Waqf (endowment), Musagat™ Muzara‘ah(”, Hiba and
other contracts that are permitted by Shari’ah. These contracts are re-
garded conditional if its validity depends upon a condition, otherwise
they are executory in origin. They are divided into many types by dif-
ferent consideratios:

As far as obligation and non-obligaton is concerned, there are bind-
ing contracts such as sale and Ijarah; these contracts may not be an-
nulled after being excuted.

(*) Means rent
*) Means crop sharing contract over thc 1ease ofa plantatlon
(*) Means crop sharing. : ’
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which can not be executed immediately, and is known as conditional
contract. What is meant by this is that a contract is based on a condi-
tion likely to occur in the future. The contract would not be binding
unless the condition in the contract on which Ta’leeq can be applied is
achieved; and it is annulled when the condition which depend on it is
not achieved.

I preferred to choose the subject of “Contracts debendent on condi-
tions,” in order to study its Fighi vules, and I made this research on the
contracts of donation and authentication for the following reasons :

1 - Most researchers on transactions contracts, have taken interest in
the excuted contracts “unconditional” as they are widely spread and
circulated among people unlike the researches done on the conditional
contracts.

2 - At-Ta‘leeq involves an intersest for both of the contracting parties,
particularly if its purpose is to achieve a complete mutual good-will
and to ascertain that the sold property is free from others’rights.
Therefore, studying At-Ta'leeq would point out its reason and the pur-
pose behind it.

3 - Owing to my own desire to do research on issues of transactions
and their branches, and follow them in Al-Fuqaha books. Transactions
are capable of much study as they have many forms and varions
styles.

4 - Doing At-Ta’leeq on contracts achieves one of the important ele-
ments which proves the tolerance of Islam which considered the con-
tracting party's choice a principle on which the contract is based con-
cerning obligation, a thing which confirms that the contract shouid be
respected and none of its conditions to be violated. This aspect is
clearly pointed out when we study the issues of At-Ta‘leeq.
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At-Ta‘leeq®™ in Contracts of Donation
and Authentication

By Dr. Ibrabeem Ibn Nassir Al-Humoud™

Praise be to Allah, we praise Him, seek His aid, ask His forgive-
ness and turn to Him in repentance; and we seek Allah’s refuge from
the mischief of our selves and the evils of our deeds. Whom Allah
does guide, none will misguide him, and whom He rejects from His
guidance, none will guide him. T testify that there none worthy to be
worshipped save Allah, He is the only one with no associate, and tes-
tify that Muhammed is His servant and Messenger and the one whom
He has chosen from among all His creation, and peace and prayers be
upon him, his family and his Companions.

One of Allah Almighty’s wisdoms is that He has legislated for His
servants contracts on which their interests are based and which gau-
rantee for them the honest dealing founded upon mutual consent and
willingness by way of eradicating disputes and averting evils. Allah
says:

But let there be aomongst yon
Traffic and trade
By mutual good-will(»

The contracts issued by their owners can be executed immediately
or indolently. Al-Fuqaha called the first type is a contract which can
be executed immediately after the offer and acceptance had been is-
sued by the two contracting parties. The second type is a contract

(*) An act whose peformance depends upon a contingency.
(*) Assistant professor at the Departinent of Figh, Imam Muhammed Iba Saud Islamic Uni-

versity, Riyadh.
(1) Surat An-Nisa, verse 29,
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Stratagem means that people reveal in the sale something with
which Shufu‘ah can’t be taken while they act in collusion with its op-
posite. Examples to that are:

A. If a person buys a (Shigs) worth ten Dinars for one thousand Dir-
hams and then satisfies it for ten Dinars.

B. If a person buys it for one hundred Dinars and satisfies it for one
hundred Dirhams,

C. If a person concludes the sale for a an indifinite unknown price.

If all this occured without trickery, Shufu‘ah would be dropped;
otherwise Shufu‘ah would not be dropped. This is in line with the Ha-
deeth reported by Abi Hurairah, may Allah be pleased with him, that
the Messenger of Allah (peace and prayers be upon him) said “Never
commit what Jews had committed and hence regard Allah’s pro-
hibitions as permissible vsing in that little stratagems”. And also
following to Almighty statement:

Fain would they deceive

Allah and those who believe

But they only deceive themselves
And realize (it) not®,

(1) Surat Al-Bagarah, verse 9.
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the Shafee® could present an evidence, then his ownership of the prop-
erty for which he claims Shufu‘ah would be confirmed or ruled for
him and consequently the right of Shufu‘ah.

Who is the Litigant of the Shafee‘?

His litigant is the seller before delivery and the buyer after de-
livery because he became the new owner.

Droppings of Shufu‘ah:

1 - Neglecting one of the three claims in its time (Al-Mwathabah, Ta-
qrir and Ish-had and litigation and possession).

2 - When the Shafee’ asked for part of the sold property and it was
one piece and the buyer was one, because Shufu‘ah can’t be di-
vided.

3 - Acquittal, waive and negligence of Shufu‘ah .

4 - According to Al-Hanafieyah Shufu‘ah is dropped whenever the
Shafee’ guarantees Ad-Darak™ for the seller.

5 - If the Shafee’ died after Al-Mashfou* Bihi was sold and before de-
ciding by Shufu’ah.

Stratagem for Dropping Shufu‘ah:

According to Abi Yousuf, Stratagem is not detested before Shu-
fu‘ah is proved, because it is a prevention at the time of proving of the
right and thus not regarded as harm. However, Al-Hanafieyah agreed
that stratagem is detested for dropping Shufu‘ah after it is proved, i.e
after sale(l). They added that trickery is not permissible to drop Shu-
fu‘ah.

(*) Guarantee for risk of loss pending delivery.
(1) “Al-Lubab”, vol 2, P 67.
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3 - Claim for litigation and possession: It is when the shafee’ submits
a claim to the judiciary demanding that a verdict by Shufu‘ah be
made in his favour and the sold item by given to him.

What Does the Judge do After the Shafee‘ Claims Shufu‘ah and
how Claims are Proved?

If the Shafee’ proceeded to the judge to take by Shufu‘ah and
claimed that he bought the property set for Shufu‘ah and then claimed
Shufu‘ah, then the judge should ask firstly the Shafee' about the posi-
tion of the property and its limits and secondly should ask him wheth-
er he knows it and that the buyer has taken hold of the property. Veri-
ly, if the Shafee* didn’t receive the property, then his claim against the
buyer would not be accepted unless the seller arrives.

After that the judge should ask about the reason for the Shufu‘ah
claimed by the Shafee‘ and the limits set for Shufu‘ah, because his
claim may be established on an invalid reason or rather being hidden
by another reason. Then he should ask him “when did you know, and
what did you do about it”?. Finally he should ask him about claim on
Taqrir and howit took place and to whom he has attested. f he ex-
plained and didn’t miss any condition and the judge ascertained every-
thing, then the claim would be correct(®,

Then the judge should ask the defendant (the buyer) about the
ownership of the Shafee* to the property liable to Shufu‘ah, if he con-
firmed that ownership to the Shafee’, then it would be all right. But if
he denied that ownership, the judge should oblige the Shafee* to es-
tablish evidence regarding his ownership, because apparent possession
can’t prove entitlement. If the Shafee* failed to present evidence, the
judge should ask the buyer to give oath that he doesn’t know that the
Shafee owns the property mentioned; if he refused to take the oath or

(1) “Al-Lubab”, voi2, P 61.

«29-



*The Right of Compulsory Possession in Islamic Figh*

aware than the Shafee’ who is given an option. Whereas Shafi‘ieyah
said that if the buyer and the Shafee‘ differed on the amount of the
price, the buyer’s statement would be believed if he gives oath. Al-
Hanabilah held the same as that of Shafi‘ieyah(D.

Conditions for Shnfu‘ah Obligation:

1 - The contract should be a commutative one.

2 - The seller should no longer have possession over the sold item.

3 - The Shafee* should possess Al-Mashfou' Bihi at time of selling.

4 - The coniract should be a comrect one.

5 - When the Shafee* doesn’t agree to sell.

6 - Claiming for Shufu‘ah

7 - The Shafee‘ should take all the sold (Shigs) lest the buyer be
harmed if the property is divided by taking part of it and leaving
the other part.

8 - The Shafee’ should be a partner.

9 - The sold item should be a real estate or whatever in its meaning.

10- The sold item should be a common Shigs (part) eligible for com-
pulsory division with the partner.

Procedures of Shufu‘ah:

Al-Hanafieyah said three claims are required in Shufu‘uh:

1 - Al-Mwathabah (prompt assertion of the claim): The Shafee’
should claim Shufu‘ah promptly if he knew that trom the buyer or
his deputy; the claim may be made in the session where he knew
about the sale.

2 - Claim based on Tagqrir and Ish-had (justification and attestation): It
is when the Shafee presents another claim confirming his desire
to claim and that he did not give up claiming Shufu‘ah.

(1) “Al-Kaffi Fi Figh Al-Imam Ahmed”, P 280-281.
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Delaying the Payment of the Price:

Al-Hanafieyah maintained that if all or some of the price is de-
layed, the Shafee’ would not be entitled to benefit from this period of
grace granted to the buyer. But he will be given the option either to
pay the price at once and take the sold item immediately or wait till
the period passes.

Increase or Decrease in the Price is the Buyer’s Responsibility:

Al-Hanafiayah said: If the seller reduced the price for the buyer,
then that reduced amount would be dropped for the Shafee‘. But if the
seller reduced the whole price for the buyer, nothing would be
dropped for the Shafee’. If the buyer increases the price for the seller,
then the Shafee‘ will not be obliged to pay this increase because it
would cause harm to the Shafee’.

To Whom the Shafee‘ and the Buyer Refer Regarding the Price?

Al-Hanafieyah said: The Shafee* refers to the buyer for the price,
at time of entitlement, if the Shafee* took the sold item from the buyer
and he had paid him the price; because it is him who received the
price, and also the sold itern has been transferred from the buyer to the
Shafee‘ and will return to the seller. Whereas Al-Malikieyah, Sha-
fiieyah and Hanabilah said: if the Shafee‘ found a defect in the
(Shigs) or it appeared that he deserves it, in this case he should retum
it and refer to the buyer for the price.

Disagreement of the Shafee‘ and the Buyer about the Price:

Al-Hanafieyah said: If the Shafee‘ and the buyer disagreed re-
garding the amount of the price such as if the buyer said: I bought it
for one thousand, and the Shafee* said: No, only for five-hundred, the
considered statement would be that of the buyer, because he is more
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preference to claim Shufu‘ah is the one who has a special right in the
partnership than others.

Rules of Shufu‘ah:

Way of possession through Shufu‘ah: Al-Hanafieyah said that
 Shufu‘ah becomes obligatory by means of the sale contract; i.¢ it may
be claimed after sale because it is the reason. Moreover, it should be
claimed promptly as it is a weak right which may be annulled by neg-
ligence; and also attestation and claim are required to make it known,
Al-Hanafieyah added.

Al-Shafee‘ may possess through Shufu‘ah by one of two means:
1 - Either the buyer delivers the sold item to the shafee‘ by mutual

consent.
2 - Or by the decision of the ruler.
According to Al-Malikieyah, Shufu‘ah is possessed by three matters:
1 - by the decision of the ruler.
2 - Paying the price to the buyer.
3 - Attesting to take by Shufu‘ah.

Al-Hanabilah said: the Shafee* possesses the part of the property

(Shigs) by taking it by any expression.
The Money Paid by the Shafee‘:

Al-Fuqaha agreed that the shafee' takes the sold item for the
price or compensation with which he possessed it or; for the price with
which the buyer had possessed the property; because legislation con-
firmed the Shafee‘ guardianship of possession over the buyer with the
same that he possesses both in amount and kind. The Shafee* is com-
mitted to pay what was spent by the buyer such as the cost of the auc-
tioneering and the clerk , etc.
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Shufu‘ah claimed by many Persons:

If there is more than one person claiming Shufu‘ah, this matter is
to be divided into two divisions.

First: Shufu‘ah claimed by many persons who give the same
reason for Shufu‘ah.

If this happened, Al-Hanafieyah in one of their opinions and Al-
Hanabilah, in one of their opinions in addition to Shafi‘ieyah believe
that it should be divided according to the number of persons not the
amount of property, because the reason for applying Shufu‘ah is based
on the origin of partnership not on its amount.

While Al-Malikieyah and Shafi‘ieyah, in the clearest opinion,
and Al-Hanabilah, according to their correct opinion, think that if
there are many persons who claimed Shufu‘ah, then it should be dis-
tributed among them according to their shares.

Second: Shufu‘ah claimed by many persons who give different
resons for Shufu‘ah.

If those persons are not in one level such as if one of them is a
partner in the sold item and the other a partner in the right of easement
and the other is an adjacant neighbour, Al-Hanafieyah believe that
whenever the reasons of Shufu‘ah gathered, then an order should be
considered among those claiming Shufu‘ah. Consequently, the strong-
er should be given precedence over the strong, and the partner in the
same sold item is to be preferred over the mixed and the mixed is to be
preferred over the adjacent neighbour, because the reason for proving
Shufu‘ah is the avertion of any harm from the stranger. Whereas Sha-
fi‘ieyah and Hanabilah don’t prove Shufu‘ah except for the partner in
the property. Al-Malikieyah said that the person who should be given
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private then there is no Shufu‘ah in them. Also the, private road
should be non-through. If it is an undivisible passage, then no Shu-
fu*ah witl be in it,
Shufu‘ah in Ships:

Shufu‘ah is not proved in ships according to the Fuqaha of Math-
ahib, because they are regarded as goods.

Shufu‘ah in Vegetation, Fruit and Trees:

Al-Fugaha differed in claiming Shufu‘ah in vegetations, fruit and
trees if they sold seperately from the land.

According to Al-Jomhoor, excluding Al-Malikieyah and Adh-
Dhahireyah, there is no Shufu‘ah on items other than real estate. But if
these items were sold with the land, then they entail Shufu‘aht!), Ap-
Nawawi said: Shufu‘ah is not proved in moveable property.

One Deserving Shufu‘ah:

Al-Fuqaha agreed that Shufu‘ah is permissible for the partner who
has a common share in the same sold estate if he did not divide it. In
addition Al-Hanafieyah believe that a neighbour also deserves Shu-
fu‘ah. While Al-Jomhoor held that it is proved for the partner only.

Shufu‘ah for the Dhimmi (non-Muslim subject at home):

According to Al-Hanafieyah, Malikieyah, Shafi‘ieyah and Dha-
hirieyah, Shufui‘ah is proved to be claimed by a Dhimmi from a Mus-
lim based on the evidences requiring that. Priority of Shufu‘ah ac-
cording to Al-Hanafieyah are first for the partner in the would be sold
item then for the partner in the right of easment and finally the ad-
jacent neighbour.

(1) “Al-Mabsout”, As-Sarkhasi, vol 14, P 130.
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Reason for Shufu‘ah :
It is proximity of the purchaser’s property that of the seller’s
whether to partnership or neighbourhood.
Condition of Shufu‘ah:
The sold item should be a real estate whether be down or upper(?,
(Al-Mashfou‘ Fiyhi) object of Shufu‘ah: Muslims agreed that Shu-

fu‘ah is obligatory in houses, real estates and plots of land. While they
disagreed on other things Hence, they said that there is no Shufu‘ah in

moveable property.
However, Ibn Hazm says that Shufu‘ah is obligatory in every item
which can not be sold be divided between two persons.

Shufu‘ah in Usurfruct:

The partnership which call for Shufu‘ah is a partnership in realty
and hence Shufu‘ah is permitted for the partner in the property itself.
However, no Shufu‘ah is proved in the usurfruct. This is the view held

by Jomhoor.
Shufu‘ah in the Upper and Down Property:

Al-Hanafieyah adds to the property what in its rule like the upper
property. There is no difference whether the property is down or
upper®. The owners of buildings having storeys, according to Al-
Hanafieyah, are adjacent, therefore, they have the right to claim Shu-
fu‘ah.

Rights of Easement:

According to Al-Hanafieyah, Shufu‘ah is proved in the rights of

property such as drinking and private roads. However if they were not

(1) “Ad-Dur Al-Mukhtar", vol 6, P 218,
(2) “Al-Figh Al-Islami Wa-Adillatahu” i-¢ “Islamic Figh and its Evidences™, vol 5, P 797.
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12- Compulsory Possession through Forcing the Right by Pre-
emption in order to Remove Harm from the Partner or

Neighbour:

Shufu‘ah (premption): is a compulsory right of possession proved
to the first partner on what he already owns against a compensation.

Shufu‘ah Legality:

It is confirmed by Sunnah and Ijma‘. From the Sunnah is the Ha-
deeth of Jabir, may Allah be pleased with him, who said: the Mes-
senger of Allah (peace and prayers be upon him) gave a verdict re-
garding Shufu‘ah in every undivided property. But if the limits are
defined or the ways and streets are fixed, then there is no shufu‘ah,
Reported Samrah that the Prophet (peace and prayers be upon him)
said: “The neighbour of the property has more right in that preo-
pery than anyone else”(D,

From the Ijma‘, Ibn Al-Munthir said all scholars agree on proving
Shufu‘ah for the partner who did not divide what he sold whether a
land, a house or a wall,

Wisdom behind Shufu‘ah:

To avert the harm of the stranger which commonly occurs due to a
bad treatment in using utilities such as the lift and the lights. For this
reason, the neighbour has more right to claim Shufu‘ah than the

stranger.
Pillars for Shufu‘ah:

1 - (Al-Mashfou* Fiyhi) property.

2 - (Al-Mashfou® ‘Alayhi) the buyer of the property.

3 - (Al-Shafee‘) preemptor; one who demands the property.

(1) Nail Al-Awtar”, volS, P 334.
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9 - Compulsory Possession by Seizure for the Suspicion of being

Haram:

Confiscation: It is the taking, or destroying or selling of the con-
victed property as a means of punishing him.

Islam allowed the guardien to confiscate all the illegal property
such as gifts and others, and to keep it in the public treasury.

10 - Compulsory Possession Through Forcing the Removal of
Possession for not Constructing the Property:

i. Removal of the Possession of a Fief Land.:

Fief land given by the ruler as a userfruct for the person to benefit
from it. Islam doesn’t allow the owner to keep his property with-
out use, but it allows giving the property to the one who is able to
utilize it.

ii. Removal of the possession of the dead land and making it arable in
at least three years; otherwise the receiver would be forced to re-

turn its possession.

11- Compulsory Possession Through Removing Private Own-
ership for the Sake of Public Interest:

This could be through working out the principle “private harm
could be borne for removing a general harm”, Examples of that is the
extension of the Holy Mosque in Makkah, and also digging of water-
ways, widening bridges and roadS, etc. In such cases compulsory or

mutual possession is achieved.
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Therefore, if Diyyah became obligatory on culprit or Al-‘Aqilah
and they refuse to pay it although they are solvent, then the ruler
should oblige them to pay it to the victim or his inheritors, because it
is obligatory according to Shari‘ah to guarantee selves.

ii. Al-Arsh (blood-mony owed for injuries).

It is the wealth paid, according to Shari‘ah, for wounds and in-
juries, i.e for organs which don't require complete Diyyah. The culprit
must pay the amount of Arsh; if he procrastinated or delayed to pay,
then the ruler should oblige him to pay it to the victim.

iii. Destruction:

It is when the ordinary benefit of a thing is destroyed and in this
case compensation is to be paid for destruction and transgression.

Therefore, anyone obliged to pay compensation and he was solvent,
the ruler should force him to pay for the damage he has made.
8 - Compulsory Possession by Force to take the Right or Giving it
After it is Due:
Inheritance: When inheritors replace the testator in his property and
financial rights after his death, It is a natural reason for possession ac-
cording to Shari‘ah; and not by the testator’s will. The testator is
obliged to give his heirs and after his death the heirs should execute
the inheritence both religiously and judiciaily.
Al-Wagqf (endowment): It is the retention of a pious endowment for
Allah’s sake and then giving its benefit in charity. Therefore, if Al-
Wagqf became binding and its owner or the heirs changed their mind,
then it should be taken from him or them by force and be possessed to
the body for which it was endowed.
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force and it should be acquired by to the public treasury and spent on
its specified revenues.

iti. Aj-Jizya (poll tax).

1t is an specified amount of money taken from Ahl-Udhimmah*
annually. If Adhimmi delayed the payment of Aj-Jizya in its de-
termined time, while it is still obligatory on him and although he is
solvent yet he procrastinated, in this case it is the ruler’s duty to take it
by force and he may punish him by detention.

7 - Compulsory Possession Through Forcing Compensation:
i. Diyyah (Blood money)

It is an specified amount of wealth paid for killing a human being
and what is in its capacity; it is permissible as in His Almighty saying:
Never should a Believer
Kill a Believer;

Except by mistake

And whoever kills a Believer
By mistake

It is ordained that he
Should free a believing slave
And pay bloed-money

To the deceased’s family("

The Diyyah for an accidental or quasi-deliberate act and if it was
less than one-third, then it is Al‘Agilah(*) which should undertake
paying it. An exception to that is the Diyyah of the slave.

(*} A frce non-Muslim subjects living in 2 Muslim country.
(1) Surat An-Nisa, verse 92.
(*) Made blood relatives.
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judge at the request of one of the partners. In addition, there are the re-
turning of the usurpated property, the rented out realty, the deposit,
the loan and the stolen item. There is also the right of giving the la-
bourer his salary and the Ju‘l (specified wage). Also there is an oblig-
atory right on the guarantor’s returning of the guaranty, and the re-
turning of the lost thing; as well as rights which entail compulsory
possession.

6 - Compulsory Possession Through Forcing the Payment of the
Obligatory Rights After their Time is Due:

i. Zakat is detined as satisfaction of the right due on a specified
wealth that is determined by the passing of a complete year and the
completion of Nisab which is the minimum of one’s holdings liable to
Zakat. Whoever denies it, is considered outside the religion of Islam
and could legally be killed for his unbelief. If the ruler took it by force
and punished that person, he should not take more than it is due. It is
the rulér’s duty to fight the one who doesn’t pay it following the ex-
ample of the Companions, because the one who refuses to pay it but
does not deny its obligation, then it would be taken from him by force
and paid to those entitled to itD.

ii. Al-Kharaj (land tax)

It is a tax imposed by the ruler on the land. The ruler sets the con-
quered land as an endowment for all Muslims and leaves it for its
people to cultivate it for a specified Kharan If he refused to pay the
Kharaj and the ruler knew that he is solvent, he may detain him. But if
he is insolvent, it is a must to grant him a respite and he would be re-
sponsible for his debt. As for the one who refuses to pay the Kharaj
out of miserliness and negligance, it should be taken from him by

(1) “Al-Qawaneen Al-Fighieyah”, P 115. “Al-Mughni”, vol 2, P 434,
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The reason behind this prohibtion is that pricing leads to the dis-
appearance of goods and the increase of prices, a thing which harms

the poor Muslim people unlike the rich.
Permission of Pricing when Need Arises:

When it is obvions that traders are harming people by demanding
higher prices, the ruler is obliged to interfer because fixing the price in
this case protects the the people’s rights, prevents monopoly and re-
moves injustice levied on them by the greed of traders. This is the
view held by Al-Jomhoor.

4 - Compulsion to Sell the Mortgaged Item:

When the time of repaying a debt is due, the mortgagee will ask
the mortgager to settle the debt. If he responeded to his claim, then it
is all well; but if he didn’t respond and refused to settle the debt due to
a procrastination, insolvency, or his absence, the judge should compel
him to sell or sell on his behalf as this is a right.

Compulsory Possession Through forcible seizure of Obligatory
Rights or Returning Rights to their Owners:

The Shari‘ah didn’t only prohibit harming the neighbour by re-
ligious detterrent, but it confirmed it by the interference of judiciary to
remove harm. Not only that but by obliging the owner, according to
some Fugaha, to enable his neighbour to benefit from his property.
thus, the neighbour will have a negative right which is the removing of
harm, and a positive right which is his benefit from his neighbour’s
property in as much as the owner is not harmed through the rights of
easment such as the rights of drinking, running water, drainage, pas-
sage and thd right of neighbourhood.

There is as well the obligatory division which is undertaken by the
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the Prophet (peace and prayers be upon him) : “Monopoly is con-
sidered sinful”.

Conditions for its Probibition:

i. When the item exceeded the needs of its owner and his de-

pendents for one year.

ii. When the owner of goods had waited till the time the commod-
ities prices increased so as to sell them at the excessive price.

iit. When monopoly occurs duzing the time in which the people
were in need of these monopolized items; be them food, drink,
clothes etc.

Monopoly is regarded Haram. If the monopolist refuses to sell
food while people are in need of it, the judge should order him to sell
whatever exceeds his need and that of his family.

3 - Compulsion of Pricing:

Pricing is connected with monopoly. It is defined as setting a def-
inite price for commodities required to be sold in a way that neither
the owner be wronged nor the buyer be exhausted. Islam urges for
good gain on the basis of righteousness and equity in prices, and for-
bids exploiting others during the time of need.

Prohibition of Pricing:

The ruler is prohibited from fixing prices in pursuance of the say-
ing of the Messenger of Allah (peace and prayers be upon him) when
prices increased in the Medinah. He said: “It is Allah alone who sets
prices, the Straitener, the Generous Provider, the Sustainer, I
wish that I meet Allah and none of you claims an injust act against
me neither in a blood nor property”(!.

(1) Nail Al-Al-Awtar", by Ash-Shawkant, vol, § P218.
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O ye who believe

Eat not your property
Among yourseives in vanities
But let there be amongst you
Traffic and trade(!)

By mutual good-will:

The general principle is that nobody is forced during his life to
transfer his property to another one.

4 - Compulsory Possession through Compulsory Sale Contracts:

A. Forcing the debtor to sell his property. So, if the debtor pro-
crastinated to pay his debts, Abu Yousuf and Mohammed from the
Hanafi Mathhab, permitted the judge to sell some of his property in as
much as it covers the amount of debts even though he has not consent-
ed to that, because this is injustice and injustice should be removed.
This is the Fatwa approved by Al-Mathhab Al-Hanafi. It is also the
view held by Al-Jomhoor.

B. Forcing the monopolizer to sell what he has monopolized. In
this concern, if the monopolizer refused to sell food while people were
in need of it, in this case the ruler (authority) should compel him to
sell it by way of averting harm. If he refused, then the ruler should sell
his property against his will so as to remove harm from people.

On the other hand monopoly is defined as the withholding of an
item and not selling it till it becomes scarse among the people who are
in need of it, and hence its price increases and then sold by the mon-
opolist causing harm to the people. Monopoly is prohibited by Sha-
ri‘ah as it involves greed and bad behaviour, in line with the saying of

(1) Surat An-Nisa, from verse 29.
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thus specify them with a definite amount.
Examples Regarding the Guardian’s Interference in Ownership:

Islam doesn’t allow the owner to have a free hand in his property
during his life as he wishes. In fact, it prohibits the owner to dispose of
his property in a manner leading to a public or private harm or im-
plying transgression against others’ freedom. Islam goes further and
expropriates property.

An example of that is what was narrated that Samrah Ibn Jundub
had palm trees in a garden of a man from Ansar. He used to enter the
garden accompanied by his family causing harm to it. The man from
Ansar complained to the Messenger of Allah (peace and prayers be
upon him) who said to the owner of the palm trees: Sell them. The
man refused. Then the Messenger of Allah said: “Give them up and
you shall have like them in Paradise”. The man refused. Then the
Messenger of Allah (peace and prayers be upon him) turned to the
man, and said to him “You are causing harm”. Afterwards he turned
to the man from Ansar and said to him: “Go and uproot his palm
trees”(!), From here, we deduce that private ownership is restricted so
as to prevent harm to others. Verily, necessity knows no laws.

3 - Essentially Transference of Possession is by Consent:

It is confirmed according to Shari‘ah that if the possession was
proved through one of its permissible reasons, then it would not be
transferred without its owner’s consent by means of one of the con-
tracts which transfers ownership. These contracts are based on con-
sent, in compliance with Allah Almighty’s saying:

(1) “Al-Ahkam As-Sultanieyah” , P285.
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3 - A person is allowed to fight for his wealth.
4 - Shari‘ah ordered that debts should be authenticated.
5 - Shari‘ah forbade eating up people’s property in vanities Allah Al-
mighty says:
O ye who believe!
Eat not up your property
Among yourselves in vanities()

6 - prohibition of eating up people’s property through Riba. Allah Al-
mighty forbids Riba by its two types: Nasi’ah (delay usury) and
Fadhl (excess usury) as they imply a lot of social, economic and
moral harms. Narrated Jabbir Ibn Abdullah, may Allah be pleased
with him,: The Messenger of Allah {peace and prayers be upon
him) cursed the eater of Riba, the one who gives something by
means of Riba, the one who writes it, and the two witnesses, and
said they are all alike®.

7 - Probibition of eating up people’s property through bribery as the
Messenger of Allah (peace and prayers be upon him) cursed the
briber and the one to whom bribery is given because it is a reason
through which the right is taken from his owner.

Third: Restricting private Ownership:

To ensure not affecting the rights of others and the public interest,
[slam restricted the freedom of disposition in ownership. Like all other
rights in Islam, ownership is restricted not to inflict harm, because
harm is probibited. Islam, thus, gave the state the right to interfer in
the legitimate private ownerships in order to realize justice and public
interest. Consequently, the ruler is entitled to restrict ownership as
soon as it is established as in the case of reviving the dead land, and

(1) Surat An-Nisa, from verse 29.
(2) “Sahih Muslim"

-13-



*The Right of Compulsory Possession in Islamic Figh*

How Islam Protects Property and Possession:
First: Islam’s approval for private ownership:

Islam considers man as a creature with motives and social in-
stincts, among which is his instinct for possession and his love for
money. This instinct pushes man to gain and settle, that is why Allah
Almighty approved individual ownership. This is shown in His Al-
mighty saying:

And ye devour inheritance
All with greed, (")

And you love wealth

With inordinate love!®,

Individual ownership is confirmed too by Sunnah. Prophet Mu-
hammed (peace and prayers be upon him) said: “Had the son of
Adam two vallies of wealth, he would have desired a third. Verily
nothing would fill his stemach except earth”®,

Thus, Islam confirms ownership and doesn’t deny it.
Second: Islam respects wealth and property:

1 - Shari‘ah considers them one of its five objectives which should be
preserved.

2 - Shari‘ah prohibited transgression against wealth, The Messenger
of Allah (peace and prayers be upon him) said in Khutbat Al-
Wada® (Farwell sermon): “Your bléod, property and honours
are sacred to one another as is the sanctity of this day of

yours...”.

(1) Surat Al-Fajr, verse 19.
(2) Sruat Al-Fajr, verse 20,
(3) “Sahih Muslim" in the book of Zakat.

-12-
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general interest. Among these restrictions are:

1 - To prevent causing harm to others.

2 - The community or the state has rights in the property of in-
dividuals such as the Zakat imposed on the property.

3 - To prevent private ownership in some cases, as not all property is
subject to individual ownership.

Compulsory possession means to posses others’ property against
their will by virtue of a right.

Legetimate and Illegitmate Compulsory Possession:

The legitimate type is the one required, it takes place, by right, in
order to remove ownership compulsorily from the owner for public in-
terest. Whereas the illegetimate type is that when other’s property is
possessed by force without any right such as usurpation, embezzle-
ment, robbery and removal of ownership etc.

Cases of Compulsory Possession:

Compulsory possessin may occur through compulsory contracts
made directly by judicial authority. However, compulsory possession
may be through the power of eminent domain whether that for public
or private interest.

Reasons of Compulsorry Possession:

1 - Abstention from carrying out a duty or executing a contract.

2 - Putting the property out of action and not utilizing it as in feudal-
ism.

3 - When there is need to apply it for public interest.

4 - Removing private or public harm.

5 - When there is a suspicion of Haram.

6 - When other’s property is being transgressed upon or damaged.

11-



*The Right of Compulsory Possession in Islamic Figh*

ligations are five: Shari‘ah, contract, sole will, harmful act and useful
act.

Possession: it is the possession and control of property with no body
else being eligible to share in that property.

Possession with Regard to its Object is Divided into two Types:

A. Complete possession: It is a type in which both the ‘Ain (assets)
and the benefit are possessed.

B. Incomplete possession: It is the possession of either of them.

Possession with Regard to its Form is Divided into twe Types:

A. Classified possession.
B. Common possession

Possession with regard to his owner is divided into two types:
A. Private property.

B. Public property.

Reasons of Possession:

There are optional reasons and compulsory oncs. Also, there are
reasons which intiate possession and reasons which transfer it. There
are also reasons based on saying and others based on doing.

Restrictions of Possession:

Islam doesn’t prohibet individual ownership; yet at the same time,
it sets some restrictions on that. Consequently, it forbids infringing
upon individual’s assets as long as they are legitimate. Islam pre-
scribed penalties for cases of thefts, usurpation and deception. As for
illegitimate ownership, the state is allowed to interfer in order to return
properties to their owners. It should be noted that the state is entitled
to interfer in the legitimate private properties to achieve justice and

-10-



The Right of Compulsory Possession
in Islamic Figh

Dr. Hussain . A. Abdul-Ghani Samrah("

Linguistically, the definition of right is related to the meaning of
constancy and obligation. While as a term it.is defined as being a ju-
risdiction by which Shari‘ah laws could specify an anthority or an as-
signment'V. This includes all types of religious, civil and moral rights
and others.

Pillars of Right:

1 - Owner of the right .
2 - On whom the right is due.
3 - Object of the right.

Types of Right are divided according to the following:
First: According to the owner of the right, there are three types:
The right of Allah, the right of man and a shared right.

Second: According to the object of the right , the right here is di-
vided into a financial right and a non-financial one. It is also divided
into a personal right and a right in kind.

Third: According to the judicial supporting element and its non-
existence. It is divided into two types: The religious right and the ju-
dicial one.

Sources of Right:

Shari‘ah is regarded as the fundamental source for rights and also
it intiates the rights directly . Sources of right with regard to the ob-

(*) Assistant Professor, Faculty of Education. King Khalid University.
(1) “Al-Madkhal Al-Fighi Al-'Aam”, vol 3, P 10.
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+ A Letter from the Staff *

the world. Some of them praised these steps; others asked to correct
them; some insist on getting the previous issues of the journal, but we
feel really sad when we apologize that they are not available for the
time being,

In all cases, we sense in their letters and communications all the
meanings of brotherhood and sympathy. From here, we would like to
send for them our deep thanks and gratitude on their kind sentiments,

Also, we do respect the efforts exerted by all scholars and re-
searchers who contributed to this journal. And to all arbitrators for the
responsibility they shouldered. We do ask Allah to reward all of
them®,

Last but not least, we promise all our readers that this jounal, Bi-
Ithn Allah (If Allah permits} will continue to be a source of spreading
of the Islamic jurisprudence and an instrument in the service of the im-
mortal legislation of Allah and the Sunnah of His Prophet and Mes-
senger, the Honest Muhammed,peace be upon him.

And the close of our invocations will be (Praise be to Allah, the
Cherisher and Sustainer of the Worlds), He is the Excellent Protector
and the Excellent Helper.

(1) Contemporary Jurisprudence Research Journal, Issuc 36. P 5-7.
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any nation to adhere to insignificent and luxurious things in its life and
hence could not see things as they are and would become weak and

self-defeating.

On this occasion, the board of editors would like to take this op-
purtunity to congratulate the Custodian of the Two Holy Mosques,
King Fahd Ibn Abdulaziz, on the advent of this Holy month of Ram-
adan. The board of editors also congratulate HRH Crown Prince
Abdullah Ibn Abdulaziz, the Deputy Premier and Head of the National
Guard, and HRH Crown Prince Sultan Ibn Abdulaziz, the Second
Deputy Premier, Minister of Defence and Aviation and the Inspector
General. Also the board extends congratulations to the generous royal
family, the dear Suadi people, dear readers and all the Muslims bor-
thers every where.

In this Holy month, we direct our hearts to Almighty Allah asking
Him to accept from our Ummah their fasting and praying days and
nights of Ramadan and to fulfil its hopes of renewing its role and re-
inforcing its civlization and values in order to be as Allah likes it to be
the best Ummabh to have been raised up.

With this issue, the journal starts its twelfth year. Looking back,
we found that we have issued forty four issues of this journal, with
more than thirteen thousands total pages in both Arabic and English
languages. Although we don't count that as much considering the duty
shouldered upon us, we see that as a step forword which we hope to be
a correct start in a long course we are looking forward to be taking it,
if Allah permits.

Putting these steps into account and feeling that heavy burden of
duty shouldered upon us, we have been completely impresed by the
number of letters received daily from dear brothers from all parts of

.



* A Letter from the Staff *

The beautiful (gifts) of Allah
Which He hath produced

For His servants,

And the things, clean and pure
(Which He hath provided)

For sustenance?(!)

Yet, this permission is restricted according to the need. Therefore,
food and drink are permissible as far as they are not consumed ex-
cessively;and riding, clothes, and all that one may need of materialistic
things are permissible but according to the need. That is why Allah or-
dered His servants to be moderate in whatever they need for them-
Selvcs of food, drink and clothes, and says:

... €at and drink:
But waste not by excess
For Allah loveth not the wasters'®,

Allah also says:

Those who, when spend

Are not extravagant and not
Niggardly, but hold a just (balance)
Between those (extremes)®®

Also the Messenger of Allah (peace and prayers be upon him) said:
“Eat, drink, wear and give charity but without excess or show"®

The Ummah while Living the holy month of Ramadan with its all
meanings should remember that indulgance in materialism would lead
(1) Surat Al-A‘raaf, from verse 32.

(2) Surat Al-A'rasf, verse 31,

(3) Surat Al-Furgan, verse 67,
{4) “Musnad al-Imam Ahmed", vol 2, P 181,
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no matter how small it is, and the aggressor may transgress aginst
whatever his hand can reach. Thus, man’s behaviour would turn into a
materialistic act with which he lose all barriers. He who killed and
burned his father because he didn’t give him the money he wants had
undoubtedly been living this behaviour; and the young man who killed
his mother because of a dispute with his wife has been really living
this a behaviour; and the one who killed his brother due to a simple
quarrel between them had been living this behaveiour; and the murder-
er who used to hang around in the streets so as to guide the children to
his house and rape them and then killed and main them, has been foll-
woing such a behaviour; and the young people who led a bad conduct
in the West thirty years ago and consequently killed people, terrorized
them and destroyed whatever their hands can get, had been adopting
the same bebaviour.

These accidents which took place in different parts of the world
were not committed by those who used to be addicted to drugs nor by
those who lost their consciouness due to any accidental case, but they
were committed by those who had been leading the materialistic be-
haviour with all its burdens and complications

That is why the Messenger of Allah (peace and prayer be upon
him) has warned his people against indulgance in materialism when he
said: (By Allah, not from poverty do I fear for you, but I fear that
you might be given generously (in this life ) as those before you
and hence you indulge in its pleasures like those before you and
thus would distract you as it had distracted those before you.

Truely, Allah has made permissible adornment and pleasures for
His servants in His saying:
Say: who hath forbidden
.5.



A Letter from the Staff

Praise be to Allah, Cherisher of the Worlds and peace and prayers
be upon the Seal of His Prophets and Messengers Muhammed the
Honest.

Every nation wants to have strength even in one aspet of its life; it
might achieve what it wants and might fail. There are many reasons
for success and similar ones for failure.

Among the important reasons for failure is when the nation shows
defeatism and this when images become confused to it, when opinions
differ in front of its eyes and when knowledge of measures turn to be
unbalanced to it, and then it becomes difficult for it to differnciate
shade from sun, light from darkness and a plain from a mountain,
which would lead it to stand on the curve in a state of puzzlement.

Self-defeatism in nations occurs when they begin to take interest in
the marginal aspects of their life while their interest in their principles
and invariables diminish till they lose them little by little before they
perish. We were able to know that from the perished civiliztions, the
Greeks and Romans history and from the past Eastern nations. All
these gave us many lessons.

Self-defeatism in nations occurs when they indulge in materialism
with its all pleasure still it occupy their minds, behaviour and different
dispositions. Then it becomes the guide of their man’s desires, crav-
ings and pleasures leading him to deals with himself and with others
according to such a behaviour and thern would not find any barrier that
previents him from whatever he does and acts.

Consequently, the murderer may commit his crime for any reason

-4-
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In the Namce of Alah, Most Gracious, the Most Mereiful

Principles and Regulations for Publication

Contemporary Jurisprudence Research Journal staff would like to no?
tify rescarchers that principles of publication in the journal ne-
cessitate the lollowing : )

1- Research submiited for publication, should be based on Islamic (Figh)
jurisprudence . '

2- Reseacch should concentrate on issues, questiens and contemporary
problems and the way of finding both scientific and practical solutions
for them according to Islamic {Figh} jurisprudence, and its concepts
which is authorized by the people of Sunnah and the consensus ([jm’a)-

3- Research should be subjeclive and comperhensive.lt should follaw a sci-
entific method by depending on original references, documentation
and explanation of (Ahadith) showing their degree of authentication .

4- Any rescarch submitted for publication, should not have been pub-
lished in cither a book, a journal or any other means of publication.
Rescarches submilled for publication to another joumnal or those
which werc presented o universilies or scientific symposiums and
the like, will not be published .

S- Stating of scientific refcrences in lhe footnotes along with a short difini-
tien for the figures mentioned in the research .

6- Scientific references and their aulhors® names should be alphabetically
indicated at the end of any reseitrch . Place and date of printing along
with the publishing house should aiso be mentioned .

7- A statement indicaling that the research has nol been published before,
should be attached to the rescarch .

8- Rescarch should be concluded by a bricf summary indicaling.resuits
and opinions included in it .

9- A satisfied abstrcat should be attached to the reseacch to be translated
into English .

10- Pages of rescacch should.not be less than lwenty pages of the joumal,

11- Rescarcher's name should be fully written along with his scientific
post, if any.

12- Researches should be arbitrated by (Fuqahaa) jurists and specialized
scholars (Ulama) according 1o a method which indicates prinicples
and procedures of arbitralion , From this principles : is that acbitcators
should not know the names of researchers and vice versa, whether ar-
bitrators recemmend to publish their rescarches or show some ob;
segvations or even recommend not to publish them.

13- The journa! should pay a compensation for the rescarch after heing published .

14- Researches which not pubtished,will not be returned .
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