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* Cases fcom Jurisprudence (Figh) Poiat of View *

Revealed from their acts that they performed ‘Umra, disengaged
from their Tharam and hid themselves in Makkah; and when it is time
of Hajj, they started their Nusk (rituals), In this case it is obligatory on
them to slaughter a Hadi if they made their ‘Umra in the moths of
Hajj, i.e, shawwal, Dhil-Qa‘idah or Dhil-Hijjah. But if they performed
‘Umra before the month of Shawwal and they didn't offer ‘Umra in
the months of Hajj, in this case no Hadi would be obligatory on them
since they are not in the state of Tamattu*(!), But if they haven’t done
that, they should slaughter a sheep as a Fidya so as to complete their
Hajj.

And Allah is All-Knowing.

(1) Prformance of ‘Umra in the months of Hajj and disengagement from it and then per-
forming Hajj.

-78.



*Vol X1, 1999 , 41th Edition , Contemporary Jurisprudence Research Journal*

Therefore, the ‘Umra performers, referred to in the question, are
not allowed to hide themselves from the police forces under the pre-
text that they are waiting in order to perform Hajj, but they are re-
quired to perform Hajj according to the prescribed legal ways as it is
the case of other pilgrims.

Secondly: The enquiry about the validity of the Hajj performed by
those viclating residence regulations. It is revealed from the enquirer’s
question that the ‘Umra performers, mentioned in the case, intended to
wait the time of Hajj wishing to perform one of the pillars of Islam.
By so doing, they made a fault which they have justified by their good
intention. So, may Allah accept their Hajj deriving evidence from the
saying of the Messenger of Allsh (peace an prayers be upon him)
Allah has pardoned for my Ummah for their mistakes and their
forgetfulness and for what they have done under duress¢!),

But this doesn’t justify for them to do that again nor justify for oth-
ers to do what they have done, because the means they have followed
to perform their Hajj is illegal, and nothing could be based upon an il-
legal act even if it implies a Shubha (suspicion) such as ignorance,
good intention or the like.

Thirdly: not slaughtering a Hadi: revealed also from the question
that those ‘Umra performers didn’t slaughter a Hadi under the pretext
that they stayed in Makkah, but their characteristic before entering
Makkah is not clear; so, they must be in one of the following condi-
tions:

Either they assume Ihram during the months of Hajj in order to
perform ‘Umrah only, and in this case it is obligatiory on them to
slaughter a Hadi; or that they assume Ihram from the Miqat so as to
perform Hajj only and remain in their state of Thram without shaving
or shortening hair until they finished all the Hajj cermonies on the
tenth day of Dhil-Hijjah, and in this case no Hadi will be on them. Or
that they assume Thram so as to perform Hajj and ‘Umra together, or
they started their Thram with ‘Umrah and later added the Hajj, and in
this case they are requird to slaughter a Hadi. This nusk is known as

al-Qiran.

(1) “Kumzul-Ummal", Al-Bushan, vol 4, P 233,
1.



* Cases from Jurisprudence (Figh) Point of View *

And those charged
With authority among you(?

Obedience of Allah is achieved by observing His orders and avoid-
ance of His prohibitions; and the obedience of his Messenger is
achieved by following which he has commanded and leaving that
which he has prohibited; and the obedience of those charged with au-
thority is achieved by abiding by their orders and prohibitions unless
that implies disobediance to Allah the Al-High.

From as-Sunnah is the saying of the Messenger of Allah (peace
and prayers be upon him) : A Muslim is required to listen and obey
those charged with authority in whatever he likes or hates, unless
ordered to commit a disobedience(@,

We derive evidence, also, from what is said by ‘Ubadah Ibn as-
Samit, may Allah be pleased with him, that: we gave the pledge of al-
legiance to the Messenger of Allah (peace and prayer be upon him) for
listenting and obedience (to whatever he orders us) both in our dif-
ficult times and easy ones and not to dispute with those charged with

authority.

From al-Ma‘qoul, matters of people concerning their life and all
their conditions would not be correct without rules, principles and reg-
ulations, because they have lives, property, honours, and minds which
should, by necessity, be preserved; and this would not be fulfilled
without persons charged with authority. This, however, required, ra-
tionally, that they should be obeyed, or otherwise matters of people in
their religion and life would become corrupted.

Based on this, if he who is charged with authority, set rules or prin-
ciples orgnizing entry or residence in the country he is ruling, he
should be obeyed. If any one violates or tries to violate these rules by
any means such as deliberate entery, sneaking, dodgery, hiding from
the police, or other illegal ways, by so doing he commits disobedience,
because the rules and the principles made by the Muslim ughleous rul-
er are regarded part of Shari‘ah.

(1) Surat An-Nisa, from verse 59,
(2) “ Sunan Abi Dawod”, vol 3, P 41. “Musnad &l-Imam Ahmed", vol 2, P 12, “Assunan
al-Kubrah”, by al-Baihagi, vol 3, P 127, vol 8, P 158, “Mishkatul-Masabeeh” , by at-

Tibreezi, vol 2, P 1085-1086,

=76-



161 - Rule on one who travels through a trav-
el and tourism agency with the purpose
of performing ‘Umra, but refrains from
returning home on the pretext that he is
waiting to perform Hajj, although he
was obligated to returning home after
compeleting ‘Umra.

The case is included in a question raised by a brother from the
Arab Rupublic of Egypt in which he says that some tourism agen-
cies orgnize ‘Umra trips, but when those who go for ‘Umra com-
plete their rituals, some of them hide in Makkah Al-Mukarramah
walting for Hajj although, according to regulations, they are not
allowed to stay for this period without an authorized residence
permit,

Our brother’s question is that is it permissible for them to hide
till they perform Hajj and, in this case , is their Hafj correct? He
then adds that some of them do not slaughter Hadi under the
claim that they are resident in Makkah.

The enquirer, also, adds that this behaviour caused many prob-
lems and disturbances, and became the issue of the hour and the
people are in disagreement as some permit it and others reject it.

The answer to this question requires tackling three issues briefly:

Firstly: Violatin of the country’s regualtions by those brothers
which is an impermissible act, because when the ruler (authority) sets
rules for orgnizing his counry’s affairs, he means to take care of it and
guard its interests, However, to obey those charged with authority in
righteous deeds is an obligatory matter on every mature person, taking
evidence from the Book, as-Sunnah and al-Ma‘qoul.

From the Book is his Almighty saying:

O ye who believe!
QObey Allah, and obey the Messenger



* Cases from Jurisprudence (Figh) Point of View *

benefits him or others in the domain of agriculture, communications,
transportation or the like of all other fields of science, this thinking
also, coincides with the legitimate kind of thinking.

When Muslims thought in the reality of their creed and applied that
creed in their behaviour and life slyles,by so doing they made them-
selves a sincere and good example, and hence other people entered Al-
lah’s religion in crowds.

Really, there is no place in the world left unless be occupied by
Muslims despite all hardships and anti allegations.

But when their thinking has declined, they tumned to be in the state
that is seen and felt in contemporary history, and therefore nothing is
left to them except going back and comply with the Shari‘ah of Allah
and realize His ways regarding universe and creation.

The summary of the case is that thinking is a series of arrange-
ments used as a channel to what is required. As fas as religion is
concerned, it is obligatory on the mature person. Thinking is of
two types: the first one is that of the religious meaning; and it is
when the mature person thinks in the affairs of his religion, and so
he contemplate the wonders of Allah’s creation. Therefore, this
type of thinking is not restricted as long as it coincides with this
mere legal meaning, but if it deviates from it, it will be a pro-
hibited thinking.

Besides that thinking is obligatory in whaterver required by
the religion, it’s also in the rank of a virtuous deed. However, this
doesn’t mean, in no way, that a legal act is to be dropped or being
dispensed with. So any one doing that is really violating the Rules
of Allah,

Second type of thinking is that pertaining to this world or the
materialistic one. It is the reflection of one’s mind so as to know
the perceptions and mind perception in a way benefitting the one
who reflects himself as well as others. Example to this is the new
inventions in the sciences of medicine, economy, agriculture, com-
munications and all other sciences.

And Allah is All-Knwoing

4.
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dropped or managed without, so any one doing that, he is violating the
Rules of Allah.

Thinking, in its physical meaning is defined as the reflection on
knowing the mind perceptions in such a way the one who ponders
over could gain benefit himself as well as to offer benefit to others.
Allah has made subject to him the earth and all that is on it such as
seas, rivers, trees and different physical things so that he may employ
them in such a manner that he is able to survive therein for his spec-
ified term, deriving evidence from his Almighty saying:

It is He who has produced you
From the earth and settled you
Therein...()

And also his saying:

It is He who has

Made the earth manageable
For you, so traverse

You through its tracks

And enjoy of the sustenance
Which He furnishes”(®

And his Almighty Allah saying:
Have we not made

The earth as a wide
Expanse(®

“Settlement” in its wide sense, referred to in the Ayah, includes all
deeds or legitimate materialistic acts.

If man thinks to develop his life through, for example, what he in-
vents of economic theories, this thought is coming within the le-
gitimate thinking. If he thinks to develop the industry and profession
of medicine in a way that benefits man to treat his diseases, also such
kind of thinking is of the legitimate one. If he thinks in any act that

(1) Surat Houd, from verse 61,
(2) Surat Al-Mulk, from verse 15.
(3) Surat An-Naba, from verse 6.
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believe in contemplation and adopt it in his life, so, I left him(},

I say: Whoever believe that contemplation is better that the oblig-
atory Salat which means omitting it and occupying himself, in stead,
in contemplation, this is Kufr (Unbelief), because omitting Salat with-
out a legitimate excuse is regarded as Kufr, taking evidence from the
Book and As-Sunnah

From the book is his Almighty saying:

And they have been commended
No more than this:

To worship Allah,

Offering Him sincere devotion
Being true in Faith

To establish regular prayer<?)

Form As-Sunnah is the saying of the Messenger of Allah (peace
and prayers be upon him): The decesive criterion between us and
them is as-Salat; so whoever omits it, he will be a Kaffir(*).

Al-Ayat (verses) and rules, indicating that the one omitting Salat is
Kaffir, are evident and well known by the Muslim wherever they are
mentioned.

If there is any one who say that contemplation is better than the
voluntary Salat, this is, indeed, a statement which has nothing to do
with religion, because some of these Salat are (Ratibah)(®), such as the
Sunan of As-Salat which the Muslim is commanded to do in order to
fortify his obligatory Salat and to have his good deeds increased.

Among the volantary Salat encouraged by the religion is Salatul-
Lail (Jate night Salat) and Salatul-Dhuha {forenoon Salat) and other
such Salat known by the Muslim.

Considering all that, contemplation though being a virtuous deed
doesn’t, under no circumstances, mean that a Shari‘ah act is to be

(1) “Aj-Jami’ Li-ahkam Al-Quran:, vol 4, P 314-351.

(2) Surat Al-Bayinnah, from verse 5,

(3} “Musunad Al-Imam Ahmed”, vo! 5, P 346. “Sunan Ibn Majah", vol 2, P342, “Misk-
hatul-Masabech", by At-Tibrezi, vol 1, P 181. “Sunan Ad-Daraquini", vol 2, P 52.

(4) Fixed that sccompany obligatory Salat.

«72-



*VolX1, 1999, 41th Edition , Contemporary Jurisprudence Research Journal*

I say: dealing with any issue, opinions may differ on this issue or
that one. This applies to what was said about contemplation and if it is
better than Salat at-Tatawu* (voluntary Salat).

In this regard, Ibn Al-*Arabi stated that people differed on which is
better than the other: contemplation or Salat at-Tatawu'? A group of
Suffis believed that contemplation is better than Salat at-Tatawu‘;
while Al-Fuqaha believed that Salat is better as it is encouraged and
called to by the Sunnah. Example to this is what is narrated about Ibn
‘Abbas, may Allah be pleased with them, that he, once, spent the night
with his aunt Maimounah (The Prophet’s wife). The Messenger of Al-
lah (peace and preayers be upon him) woke up, washed his face, and
then recited the Jast ten verses from Surat Al-‘Imran. Then he moved
to a plate hanged to a post and made a perfect Wudhu’ (ablution), and
offered (13) Raka‘at. This is an evidence that the Messenger of Allah
has combined between Salat and contemplating the wonders of Al-
lah’s creation.

Al-Imam Abu Abdullah Muhammed Jbn Ahmed Al-Ansari Al-
Qurtobi said: “As to what is adopted by Sufis when one of them
spends his day, night and a whole month contemplating without get-
ing tired, this method is incorrect and neither suits humans nor being
held by early generations. He, then stated what was said by Ibn At-
tiyah: my father told me about some scholars of the East and said: I
was spending that night at the mosque of Al-lqgdam in Egypt during
which I performed Salat as much as I can. I saw a man lying on a
piece of cloth and covering himself with a cloth until the moming.
When Iqgama had been proclaimed for Salatul-Fajr, that man stood up,
faced the Qiblah and offered Salat with other people. I regarded his
daring to offer Salat without Wudhau’® as a great thing. So, when I fin-
ished performing Salat, he went out {of the mosque) and I followed
him so as to preach him. When I got near to him I heard him reciting
some lines of poetry the content of which is that although some might
think that he has been sleeping, but he is not; and he, instead has been
remembering Allah and contemplating the Signs of Him.

He said: from his poetry, I came to know that he was of those who
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In addition to the fact that contemplation is an obligation con-
cerning what religion entails; it is, also, as in the rank of virtue, taking
evidence from the praise Allah has given to those who contemplate in
the previous Ayah, and also taking evidence from what was narrated
that the Messenger of Allah (peace and prayers be upon him) one day
passed by some people while they were contemplating. He asked
them: Why don’t you talk? They answered: we are contemplating the
wonder of Allah’s creation, He said: go on doing the same; con-
template the wonder of His creation but don’t think about Him(b,

In Hadeeth ‘Aishah, may Allah be pleased with her, that the Mes-
senger of Allah (peace and prayers be upon him) one day performed
Salat and wept until his beard became wet and then prostrated until he
wetted the earth. He was lying on his side when Bilal came to make
Athan Al-Fajir. He said to the Messenger of Allah: What makes you
weep although Allah has forgiven both your present and past sins? He
said: woe unto you Bilal, what prevents me from weeping and Al-
lah has revealed to me in this night:

“Behold! in the creation
Of the heavens and the earth,
And the alternation
Of night and day
There are indeed Signs
For men of understanding’*®

Then he szid: Woe, to whoever reads it without contemplating
i

Al-Imam Al-Gazali has quoted many narrations and statements to
have been reported by some Companions and at-Tabi‘een (Followers),
may Allah be pleased with them. All of them covered the virtue of con-
templation and that which man is required to contemplate in the mat-
ters of his religion, this life and his state in the Day of Judgement(®,

(1) “Kunzul-Ummal”, by Al-Burhan, vol 3, P 106. "Majma’ Az-Zawa’id”, by Al-
Haithami, vol 1, P 81.

(2) Suran Al-‘Imran, from verse 190,

(3) “Kunzu}-Ummal”, by Al-Bathan, vol 1, P 570.

(4) “Ihay ‘Ulomud-Deen”, vol 4, P 388-397,
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is a doubtful; or drawing conclusion from things other than per-
ceptions which don’t derive evidence from Shari‘ah, Rational Opinion
or otherwise at which mind could stop stagnant. This is because,
knowledge of human beings is limited concerning mind and is con-
fined to what Allah teaches them. That is why He said in His Book in
the words of His Angels:

They said: “Glory to Thee:

Of knowledge

'We have none, save what Thou

Hast taught us: in truth it is Thou

Who are perfect in knowledge and wisdom*(!)

Also, He says:

And He has created (other) things
Of which you have no knowledge®

In a third Ayah, He says:

Gilory to Allah, who create

In pairs all things that

The Earth produces, as well as
Their own (human) kind

And other things of which
They have no knowledge®).

The fourth Ayah states:

And creating you (again)
In (forms) that you know not(%),

These Ayat (verses) and the others demonstrate, in one time, that
man should contemplate the Signs of Allah and the greatness of His
creation and sovereignty and in another time, they indicate the sig-
nificance of thinking by setting examples, showing the difference be-
tween thinking and its non-existence, and the possible amount of
knowledge and awareness the thinker could obtain and the state of stu-
pidity and ignorance of those who don't contemplate.

(1) Surat Al-Baqarah, verse 32,

(2) Surat An-Nahl, verse 8.

(3) Surat Yaseen, verse 36.

(4) Surat Al-Waqi‘ah, from verse 61.
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Say: “Can the blind
Be held equal to the seeing”?
Will you then consider not?()

Also, Almighty Aliah says:

Do they not reflect
In their own minds?@

Also, He says:

As also in your own
Selves: will yet not
Then see®

He praised those who reflect among His sevents in His Almighty
saying:
Men who remember Allah
Standing, sitting,
And lying down on their sides,
And contemplate
The (wonders of) creation
In the heavens and the earth®

Thought or thinking is of two types: in its religious meaning and its
worldly one.

As we mentioned earlier, in the first type, thought is regarded a
Fardh on every mature person. So, he should ponder on the creation
and the Signs of Allah, and both evident and concealed bounties
which Allah has made subject to him.

Therefore, this type is not restricted as long as it is within the
framework of Shari‘ah. But if it deviates from it, then it would become
forbidden.

Examples of that is to say lam acquainted with all knowledge, or
know the unknown; or believing that this matter is certain atthough it

(1) Surat Al-An‘am, from verse 50.
(2) Surat Ar-Roum, from verse 8.
(3) Surat Ath-Thariyat, verse 21.

(4) Surat Al-‘lmran, from verse 191,
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160 - Thinking, its limits and meaning
according to Shari‘ah

The case is originated from a question which states: we read so
many opinions about the freedom of thought in our present time,
but the matter is getting doubtful as to accept this opinion or re-
ject that one, Therefore, what is the legitimate thinking and what
are its limits?

The answer to this question needs elaboration but in this limited
space we have to answer it briefly.

Literally, thinking means contemplation to seek for meanings. It is
said: somebody has a thought in this matter, ie he has a consideration
in it. In another meaning, it is an arrangment of matters in the mind
leading to a required matter that may be true or not{).

Purpose of thinking is to closely examine and contemplate a cer-
tain matter. As far as the relgion’s obligations is concerned, it is
obligatory on every mature person. Allah Almighty made it obligatory
on His creation to worship Him. He says:

I have only created
Jinns and men, that
They may serve Me(?

He, also, says:

And they have been commanded
No more than this:

To worship Allah

Offering Him sincere devotion(®)

Therefore, any thinking that which leads to such a worship is re-
garded as an obligation{Fardh) upon the mature one. While any think-
ing which diverts from this worship is forbidden. That is why Allah
commanded his servants to think and contemplate. He Almighty says:

(1) “Al-Musbah Al-Muneer”, vol 2, P 279,
(2) Surat Al-Thariyat, verse 56.
(3) Surat Al-Bayinnah, from verse S,
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that, he is really destroying honesty which is supposed to be between
him and the buyer who will have the right, then, to annul the sale and
return the sold item.

If some stores don’t comply with honesty in advertising about
their commodities, as stated in the question, this is regarded a lying in
the commodity's price according to which the purchaser will have the
right to either return the sold commodity or keep it.

The summary of the case is that it has two rules: one of them
pretains to the seller as far as religious aspect is concerned :
Almighty Allah made is incumbent upon the Muslim to act honest-
ly in his selling and buying and in his different conditions. Allah's
legislation forbade deception, lying and concealment of the defect
of the sold item, indicating that the Muslim is to offer advice to
whomever deals with him, and if he contradicted that, he would
expose himself to sin and fault and to the punishment of Allah
these two sins would entail.

The second rule: it relates to both the seller and the buyer as
far as judiciary is concerned.Accordingly,if the seller advertises
that he sells a commodity for a price lesser than that of the mar-
ket, then the buyer will rush to buy it thinking that the trader is
honest in his advertisement.

Therefore, it should, consegently, be assumed that there was
a contract that has been originated between the seller and the buy-
er as a result of this advertisement. Also, it should, constructively,
be assumad that this contract is to be founded upon “honesty”
which is to be honest in advertising about the commeodity. If some
stores don’t comply with honesty in advertising about their com-
modities, this will be regarded as lying in the commodity’s price
according to which the purchaser will have the right either to re-
turn the sold commodity or keep it.

And Allah is All-Knowing.
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Almighty Allah , also, forbade telling lies in many verses, among
which is His saying:-
Who doth greater wrong
Than one who forges

Falsehood against Allah
Even as he is being invited

To Islam?®
And his saying:-

‘Who doth more wrong

Than he who inventeth

A lie against Allah

Or rejecteth His Signs?(?)
And his Almighty saying:-

Who doth more wrong
Than those who forge a lie
Against Allah? They will be
Brought before their Lord,
And the witnesses

Will say, “These are the ones

Who lied against their Lord!...%

Messenger of Allah (peace and prayers be upom him) also, fro-
bade telling lies in his saying: Signs of Hypocrites are three, and
among them is that if he speaks, he tells lies(®),

He forbade deception in his afore-mentioned Hadeeth: Anyone
who deceives us does not belong to us.

He, also, forbade eating up property without a right in his saying:
Aggression against your lives and property is Haram®),

Based on this, the seller should avoid deception and telling lies
and should observe honesty in his dealings with others; if he opposed

(1) Surat As-Saff, from verse 7.

(2) Surat Al-An‘am, from verse 21.

(3) Surat Houd, from verse 18,

(4) “Musnad Al-lmam Ahmed", vol 2, P 357. “Fathul-Basi", Ibn Hajar vo! 1, P 111. “Kue-
zul-Ummal”, Al-Burhan, vol 1, P167. o

(5) “Musnad Al-Imam Ahmed”, vol 3, P113. 485. “As-Sunan Al-Kubrah”, by Al-Baihaqi,
vol 3, P 215, vol 5, P 8,274, “Kunzul-Ummal", vo! 5, P 117, 297.
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According to this, option is being proved to the buyer which in-
dicated that this contract is correct, because the defect, here, is only a
decrease from the sold item and that does not invalidate it{1),

According to Mathhab Al-Imam Ash-Shafi‘i, telling lies in Al-
Murabaha is one of the forbidden acts, and keeping the sheep un-
milked for a long time by tying up their udders so that they look
bigger is Haram, as they get harmed by that. But if according to this
act the amount of milk increased exceeding the normal limits and
some one who is unaware of that has bought it, then he would have

the right of option(2),

According to Mathhab Al-Imam Ahmed, it is prohibited to cheat
the buyer or conceal the defect of the sold item from him such as the
act of tying up of she-camel and sheep’s udders. If the buyer knew
about this act, then he would have the right of option for three days(3).

From the above stated and from the Shra‘iah rules and principles,
it revealed that telling lies, deception and fraud are Haram, and that
the buyer and who is ir his capacity if exposed to any of these acts
will have the choice either to keep or return the commodity, because
Allah the Almighty forbade his servents to eat up property in vanities
in his saying
O ye who believe
Eat not up your property
Among yourselves in vanities
But let there be amongst you
Traffic and trade
By mutual good-will®

What is meant by “traffic and trade” mentioned in the verse is
the selling and buying. The mutual good will is represented by the
consent of the seller and the buyer and their agreement in the com-
mutation.

(1) “Al-Ma‘ounah”™, Al- Bagbdad: vol 2, P 105, “ Sahih Al-Bukhari” vol 3, P 25, “Sahih
Muslim”, vol 10, P 160

(2) Sec “Thya ‘Uloum Ad-Din", Al-Ghazali, vo! 2, P 311, “Mughni Al-Muhtaj”, by Ash-

h;‘i;eem vol 2. P 63-64. See “Qata'id Al-Khara' id", by Bashkair Al- Hadhrmu vol 2,

P :

(3) “Al-Insaf” by Al-Mardawi, vol 4, P 398-400, See "Al-Mubdi'”, by Ibn Muflih, vol4, P
81-85. See “Al-Shaxh Al-I(ahec:‘ by Ton Qudamah, vot 4, P 80-82,

(4) Surat An-Nisa, from verse 29
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they spoke the truth and reveal the defects of the goods, then they
would be blessed in their bargain ,and if they told lies and hid
some facts, their bargain would be deprived of Allah’s blessings(!).

The other rule is in respect with both the buyer and the seller as
far as judiciary is concerned. Considering that if the seller advertises
that he sells a commodity at a price lesser than that of the market, the
buyer will rush to buy this commodity thinking that the trader is hon-
est in his advertisement. Therfore, it should, consequently, be assumed
that there was a contract that has been originated between the seller
and the buyer due to this advertisement. Also, it should, consequently,
be assumed that a contract is to be founded upon “honesty” and here it
is represanted by being honest in advertisement. So, if honesty be-
comes defective, then the buyer will have another rule for what he has
bought.

Al-Fugaha tackled this matter. According to Mathhab Al-Imam
Abi Hanifah, if there was dishonesty between the two parties of Al-
Murabaha (resale with stated profit) regarding the amount of price
such as if one of them said: I bought this item for ten and sold it to you
for so and so as a profit, but later revealed that he bought the stated
item for nine; according to Al-Imam Abi Hanifah, the buyer would
have the right of option in Al-Murabaha, either to keep the stated item
for all the price, or reject it. According to Abi Yousuf, the buyer
would have no right of opion, but he has the right to deduct the
amount he received dishonestly(®.

In Mathhab Al-Imam Malik, selling which implies deception is
correct deriving evidence from the saying of the Messenger of Allah
(peace and prayers be upon him):Do not keep she camels and sheep
unmilked for long time so that their udders look bigger for the
buyer, but rather let them be natural. The buyer would have the
choice, either to keep what he bought or return it with a handful
of dry dates®,

(1) “Sahih Al-Bukhari”, vol 3, P 8. “Sahih Muslim”, vol 10, P 176. “Sunan At-Tirmidhi",
vol 2, P 359, “Sunan Ad-Darami”, vol 2, P 250.

{2) “Badaea’ As-Saneea™ Al-Kasani, vol 5, P 226. See “Hashiat At-Tahtawi”, vol 3, P 29.

(3) “Sahih Al-Bukhari”, vol 3, P 25. “Sahih Muslim”, vol 10, P 165-166-167. _
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with them, there were many humanitarian examples which can’t be de-
scribed.

Many ancient traders have followed their steps. It was reported
that a woman came to Abi Hanifah (who was a trader) offering him a
cloth of silk to buy. He said to her: How much is it? she said: one hun-
dared. He said to her: It mock much more than that, so how much do
you want in it? she added another one-hundared and then another one
until she said four hundareds. He said: It is worth more than that and
she said to him: Do you mock at me. He said to her: bring another man
to evaluate it. She brought a man who bought it for five hundareds(!).

It was , also, reported that he was a partner with Hafs Ibn Abdur-
Rahman in some commodities. Abu Hanifah informed his partner that
there was a defect in one of the clothes and ordered him to reveal the
defect when he selis it. But Hafs sold the commodities forgetting to
disclose that defect and he didn’t know the person he bought it. When
Abi Hanifah came to know about that , he gave the price of all com-
modities in charity(®,

It was namated that Yunus Ibn ‘Ubaid who was a silk-iaker, was
asked to provide silk for sale. The boy working with him brought cut a
second-grade silk, spread it and looked at it (with admiration) and
said: O Allah, grant us Paradise. Hearing that, Yunus said to his boy:
return the silk in its place and he did not sell it, fearing that the words
uttered by his boy would be a false appraisal of silk(®.

According to this method derived from Allah’s legislation, the
Sunnah of his Messenger Muhammed (peace an prayers be upon him)
and the biography of the pious ansectors, the seller is, religiously,
binding to avoid deception in his transacions, and is obliged to offer
advice to whoever he deals with . If he opposed that, he would be ex-
posed to sin, fault and to the punishment they deserve. He would also
exposed himseif to the removal of Allah’s blessings from the bargain
and to the evils of property. It is proved that the Prophet {(peace and
prayers be upon him) said: The buyer and the seller have the option
of concelling or confirming the deal unless they seperate, and if
(1) Al-Khairat Al-Hisan , P 44.

(2) “Tareckh Baghdad”, vol 3, P 458.
(3) “Ihya ‘Uloum Ad-Din", Al-Ghazali, vol 2, P 71.
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said; honest and trusful trader is in the company of the Prophets,
the Sincere (lovers of Truth) and Marytres()).

In the same context, he wamned his Ummah against fraud as it
implies dangers and corruption of conditions. Once, he passed by 2
man selling food. The Prophet got interested in his food and entered
his hapd in it, but he felt wetness in it and said: What is this? The
man said: it is a rain. The Prophet said to him: Why don’t you put the
wet part of food on the surface so that people might see? anyone
who deceives us does not belong to us(®,

After the Messenger (peace and prayers be upon him) had given
the pledge of allegiance to Jareer Ibn Abdullah Al-Bajli for em-
brassing Islam, and before Jarreer could leave, the Messenger of Allah
pulled his clothes and stipulated that he should give advice to every
Muslim. Therefore, Jareer, when he wants to sell a commodity, he
used to reveal to the buyer its deffects and then give him the option ei-
ther to take it or reject it (the commodity).

Then it was said to him: if you persist on doing that, you will not
sell anything. He said: we gave pledge to the Messenger of Allah
(peace an prayers be upon him) that we would offer our advice to eve-
ry Muslim.

Also, Messenger of Allah said to Wabisah Ibn Ma'bad , may
Allah be pleased with him: That which is lawful (Halal) is plain and
that which is not unlawful is plain and between the two of them
are doubtful matters, So, leave that which makes you doubt for
that which does not make you doubt(*),

Based on this directions, the pious ansectors, in their trade and
transaction, have complied with honesty and combating of fraud and
lying; even more they have been distingaished personalities in toler-
ance, offering and assiting poor people. In the biographies of Abi
Bakr, ‘Uthman and Abdur-Rahman Ibn ‘Aof, may Allah be pleased

(1) “Sunan At-Timithi”, vol 2, P 341, “Sunan Ad-Darimi", vol 2, P 247. “Kunzul-
Ummal", vol 4, P 7. "MlshkalulMasabeeh vol 2, P 851,

(4] “MusnadAllmamAhmed vol 3, P466. “As-Sunan Al-Kubrah", by Al-Baihagi,
VO}i ;’212’80 "Majma* Az- Zawud“ Al-Haithami, vol 4, P 78-79. “Sunan Ad-Darimi”,
vo

(3) “Sahih Al-Bukhari”, vol 3, P 4. “Sunan An-Nasac”, vol 7, P 242, “Kunzal-Ummal”, vol
3, P 429. “Mzjma" Az-Zawaid", by Al-Haithami, vol4 P73.74,
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both cases the buyer would feel that he was deceived particularly if he
bought a large quantity of goods thinking that they are cheaper than
their similar ones in the market.

This behaviour makes the buyers enquiring about such an act and
if it is permissible, and if it affects the validity of the sale and how can
we refute injustice from the defrauded buyer? This what the enguirer
wants to know in his question.

The answer to it has two rules: a rule relates to the seller as fara
religon is concerned, and a rule relates to both the buyer and the seller
judicially. Concerning the first one, Allzh the Al-High obligated the
Muslim to act trustfully in his transactions {selling and buying) and in
his all conditions. This is shown in his Almighty prohibtion of betray-
al.

O you that believe!

Betray not the trust

Of Allah and the Messenger,
Nor misapproperiate knowingly
Things entrusted to you(!)

By means of his absolute knowledge, Almighty Allah knew that
man desires property and to achieve that he may conceal the defects of
what he buys or sells, deceive and act fraudlently with others unless he
could find a deterrent of faith to stop him. Therefore, Allah told him
that property is a trial and that the reward lies with Allah is the good
and the ever lasting. In the following verse Almighty says.

And know you

Thath your possessions
And your progeny

Are but a trial

And that it is Allah
With whom lies

Your highest reward®,

Messenger of Allah (peace and prayers be upon him) also, in-
dicated that striving for money implies a test to the seeker’s Faith in
order to know how faithful he is. He (peace and prayers be upon him})

(1) Surat Al-Anfal, verse 27,
(2) Surat Al-Anfal, verse 28,



159- The Rule on a seller who falsely announces
a discount on his commedities.

The content of the case is a question stating that some stores
declare, sometimes, a discount in the prices of their commodities
and write on the sold {tem, for example, that its price before re-
duction was so and so and after it is 50 and so. Consequently, the
buyer buys whatever he wants of these commodities, and later dis-
covers that the discount declared was untrue, and, even more,
some of these commodities are more expensive than similar ones
in the market, and that the aim behind this advertisement was
only to tempt buyers to buy goods.

‘The question is whether such an act is legitimate?

The apparent side of the question applies to what is happening
nowadays as some stores make an extentive advertisement in the mass
media for a discount in their sales by way of attracting buyers. This
style of advertisement may be taken from the stores in the industrial
developed countries when they do this in several seasons for one of
the following reasons (1) either to get rid of a certain kind of unsalable
goods, or (2) for the reason that these goods turned to be of old style
and were replaced by other commodities, or (3) because the store
achieved good profits from the first sales of these commodities and
wants to sell the remaining commodities at lesser prices, or {(4) the
store owner changed the type of his trade and wants to get rid of his
first business or the like.

Declaring a reduction in the prices of mentioned commodities is
most likely true, because such goods were, propably, already priced.
Therefore, the buyer knows their prices and consequently knows the
reduction announced. This is in additon to the fact that these stores are
keen to deal with buyers turthfully and sincererly in order not to lose
them and hence their share of the market.

Some of those who take this method of marketing have not re-
alized the meaning of advertising a reduction, and thought that the
purpose of that was to attract buyers without applying the reduction
they have declared,or that they apply it but in a small proportion. In
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himself and thus testifies against what he might get from the party
beneficiary from the testimony. All these reasons are most likely
to occur, in every time and place and nothing would stand be-
tween the witness and his whims except his implicit faith and his
fear from Allah.

Therefore, the false witness has given his testimony in a time in
which he is dominated by whims and overwhelmed with dis-
obedience, and then repents and revokes his false testimony.

However, this revocatin is a matter that is religiously required.
Among its judgments, are that it should take place in the judiciary
council and the judgment should remain effective. Also, the false
witness should pay Dhaman from his money, by agreement of all
Imams, if what was damaged as a result of this testimony was
money; and also the false witness should be punished by means of
Qasas or Hadd if what was damaged as a result of such a tes-
timony was a human being or part of his body. This what was
held by the Mathhab of Al-Imam Ash-Shafi‘i and Ahmed and rep-
resents one opinion in Mathhab Al-Imam Malik,and this may be
the correct opinion, because false testimony is one of the great
sins. Allah took off the attribute of Faith from the one who gives
false testimony and the Measenger of Allah warned him against its
penalty. It would not have been as so unless that it gives rights to
people other than their real owners and by which sacredness of
one’self, property and honour are violated. Therefore, it is more
approperiate that the false witness should be punished by Qasas
or Hadd if he gave testimony on purpose and as a result of this tes-
timony the person against whom the false testimony was given has
been affected in himself (i.e Hadd penalty being inflicted on him
and be killed) or in part of his body.

And Allah is All-Knowing,
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ed as a result of it, a thing which implies great harm and corruption for
the Ummah in its religion, life and all its conditions.

If false testimony was in the state against which the Messenger of
Allah has warned during his lifetime, and against which the pious an-
cestors have warned during their eras, what would we say regarding it
in present times which are characterized by interferences, partiality ca-
prices, and materialistic temptations. This would, no doubt, increase
the probability of the spreading of such a testimony , a thing which
makes it mandatory to limit it, and this would not happen except by
implementing the maximum penalty with the purpose of protecting
sanctities.Therefore, whoever testify intentionally against another one
that he committed a homicide and on the basis of such a testimony the
latter was killed, and aferwards the false witness revoked his tes-
timony by which he meant to kill, wouldn’t ke be entitled to the pun-
ishment of Qasas so that such a penalty might be a warding-off and a
refutation of aggression against an innocent soul?

Based on the preceding the two false witnesses have the right to re-
voke their testmonies to release themselves from obligtion and they
have to declare that in the judiciary council, and the judgment should
rernain effective, and the two false witnesses should pay the money
due to the person who has been convicted according to their false tes-
timony. If one of them revokes testimony and the other not, then he is
entitled to pay half of the money due to the convicted person and the
judge has the right to inflict Ta‘zir punishment on the false witness
according to the manner he deems approperiate,

This is the apparent side of the case as included in the question. As
to its facts, they are to be discussed by judiciary and Allah is Al-
Knowing.

The summary of the case is that testimony would not be re-
garded as correct unless from the one who is endued with justice,
because that is who is not endued with justice gives testimony in
favour of another one for many reasons: out of narrow tribalism,
he may testify in favour of his relative. Also, whims may over-
whelm him and hence gives testimony in order to take revenge
from his opponent; and he may be motivated to bring utility to
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mistakenly or the like is a matter that is religiously required; and that
one of the judgements of revocation is that it should take place in the
judiciary council; and the false witness is to pay Dhaman from his
money, by agreement of all Fugaha, if what was damaged by tes-
timony has been money. Also, revealed from this review is that the
false witness should be subject to the penalty of Qasas or Hadd if what
was damage due to his false testimony was a body organ or a life. This
is held by Al-Imam Ash-Shafi‘i, Ahmed and Ashhab from Mathhab
Al-Imam Malik contradictory to Mathhab Al-Imam Abi Hanifah and
Malik who believed that the false witness should pay Dhaman from
his money with the Hadd being inflicted on him in case of Qadhf and
by executing Ta‘zir on him in crimes other than that.

I say: The most correct may be, and Allah knows best, that which
was stated in Mathhab Al-Imam Ash-Shafi‘i and Al-Imam Ahmed that
a false witness should be punished by Hadd or Qasas in case what was
damaged on the basis of his testimony was a self or a part of it. This
because false testimony is one of the biggest sins. In the following
verse Allah describes Beleivers that they don't bear false testimony:

Those who witness no false-hood(%).

Allah will not take off the attribute of a Believer He from one un-
less he opposes Him and did that which He has prohibited and be then
entitled to His punishment. Also, Messenger of Allah (peace and
prayers be upon him) warned against giving false testimony in his say-
ing to his Companions: May I tell you what are the major sins (he
said that thrice). They said: certainly, O! Messenger of Allah. He
said:Associating partners with Allah and to be undutiful to one’s
parents. The Prophet (peace and prayers be upon him) sat up after he
had been reclining (on a pillow) and said: And I warn you against
giving a false testimony, and he kept on saying that wamning till we
thought he would not stop(®.

False testimony would not have been described as so unless be-
cause it gives lawful rights to people other than their real owners, and
also because the sacredness of one’self, honour and proprty are violat-

(1) Surat Al-Furgan, from verse 72.
(2) “Sahih Al-Bukhari®, vol 3, P 152, “Musnad Al-Imam Ahmed, vol 5, P 36.37- 338, “Fa-
thul-Bari®, volS, P 309-310-311.
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to issue a judgement according to it(), because testimony is a pre-
condition for issuing a judgement and if it is cancelled before the
judgement, it would be impemiissible to make a judgement accord-
ingly.

The second case: that they revoke their testimony after the judge-
ment had been issued but before fufilment of the preconditions of the
Jjudgement. In this case if the judgement issued was a penalty such as a
Hadd or Qasas, then, it is not allowed to fulfil the precondition of it
since the matter became as a Shubha (suspicion) and Hodoud are not
to be executed on suspicion criterion. Also, since the judgement issued
was a penaity which can neither be applied on the faise witness nor
can be completed, then it is not allowed to be executed.

The third case: that they revoke their testimony after the fulfil-
ment of the preconditions of the judgement and in this case the judge-
ment is neither to be reversed nor anything would be due on the party
benefeciary from testimony whether the tesimony was in money or as
a penalty, because the judgement had been executed by fulfilment of
its precondition and by the arrival of the right to its owner and ther-
fore, revocation of testimony will be against false witneses. Then, it is
to be considered, if testimony was in a case resulted in a damage
caused by execution of Qasas such as killing or injury, their revocation
is to be considered. If they said: we gave a false testimony against him
intentionally so that he might be killed or part of his body to be cut
off, penalty of Qasas should be inflicted on them. If they said: we gave
a false testimony against him in purpose while we didn’t know that he
may be killed on its basis, and that they were of those who ignore that,
they should pay Diyyah that is exacted on hard conditions since it is a
quasi deliberate homicide(®),

I say: The above quoted was a brief review of the opinions of the
Mathahib of the four Imams, may Allah be pleased with them, from
which it manifests that revocation of tesimony whether being falsely,

(1) This is the opinion of all scholars except al-Imam Abi Thawr who said: judgment
should be made on its basis, because it was given and will not be cancelled due to rev-
ocation.

(2) “Al-Mughni Wa-Sharh Al-Kabeer” by Ibn Qudamah, vo 12, P 136-140. see “Kashsha-
ful-Qina™, by Al-Bahouti, vol 6, p 442-447. sce "Sharh Muntaha Al-Iradat™, Al-
Bahouti, vol 3, P §01-565. see “Al-Insaf” by Al-Mardawi, vol 12, P 96104,

-55.



¢ Cases from Jurisprudence (Figh) Point of View *

According to Ashhab, a Maliki Imam, Qasas (law of equality) is to
be exeuted against the false witness in case of intentional homicide. If
the false testimony was in a Hadd crime such as Qadhf (slander) and
the false witness revoked it, Hadd is to be inflicted on him whether his
revocation was before or after issuing judgement(!,

According to Mathhab Al-Imam Ash-Ahafi‘i revocation of tes.
timony has two aspects:

The first one: if made against a man and as a result of which part
of his body affected or being cut due to the Qasas punishment, and
then witnesses revoked their testimony claiming that they gave their
testimony on purpose, the case, here, is like felony which requires Qa-
sas. They established evidnce for that by what was narrated by Ash-
Shu‘abi that two men gave testimony in the presence of Al-Imam Ali,
may Allah be pleased with him, against a man to the effect that the
man has committed theft, upon which the man’s hand was cut off.
Those two witnesses brought another man and said: The first one was
not the real committor of theft, here is the real one. Ali, may Allah be
pleased with him, said to them: I don’t beleive you on the latter and I
ask you to pay the Diyyah of the first-one and had I known that you

gave false testimony on purpose, I would have had your hands cut
off(2),

The second one: if testimony was in a crime not requiring Qasas,
the false witness is to pay the fine ruled and to be punished by Ta'zir
not exceeding the Hadd punishment. But if he said: I didn’t know this,
Ta‘zir is to be inflicted on him, and his testimony will not be reliable
any more. If he said: [ made a fault, he is liable to pay Arsh (blood
money paid for wounds and fractures).

According to Mathhab Al-Imam Ahmed, if witnesses revoked their
testimony after giving it, this revocation entails thrée cases:-

The first one: that they revoke their testimony before a judgement
is issued according to their testimony, and in this case it is not aliowed

(1) “Ashal Al-Madarik Sharh Irshad As-Salik”, Abi Bakr Al-Kishnawi, vol 3,P 227-228.
sec “Mawahib Aj-Jaleel”, by Al-Hattab, vol 6, P 200-207, see “Al-Qawancen Al-
Fighieyah”, by Ibn Juzai, P 206.

(2) “Al-Majmou’, by An-Nawawi, vol 20, P 278-286. see “Al-Hawi Al-Kabeer” by Al-
Mawardi, vol 21, P 271-279. see “Nihayaul-Muhtaj”, by Al-Rumly, vol 8, P 327-332,
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ment and the damaged item being a materialistic one. But if it is in a
form of a benefit, them there will be no Dhaman {compensation). An
example of that is such as if he revokes testimony in a benefit like
marriage after coition.

Second one: when damage of property or a self become certain,
For instance, if two men testified against another man that he took a
sum of money and the judge issued a judgement according to their tes-
timony, and they revoked their testimony while the party beneficiary
from testimony, has received the money, they should be held liable to
pay the fine ruled, because when they revoked their testimony after a
judgement had been issued according to it, it revealed that it caused a
damage to the person against whom testimony was given.

However, to cause damage is the same as direct damage such as
compulsion to damage property.

The third one: Dhaman being in proportion to the damage made.
For the obligation of Dhaman in himself there are two rules:

The first one: if his testimony is in Zina (adultery) and then he re-
voked it, Hadd penalty should be inflicted on him whether that was
before or after the issuance of a judgement.

The second one: if his testimony is on a crime other than Zina,
Ta‘zir (discretionary punishiment) is to be inflicted on him in case he
gave his false testimony intentionally(). According to Mathhab Al-
Imam Malik, if revocation of testimony occurs before 2 judgement is
issued according to it, that judgement is to be cancelled and nothing
will be due on the one giving it. But if revocation occurs after the is-
suance of the judgement, the judgement will not be cancelled and the
false witness is held liable for whatever caused by his testimony if he
confessed that he meant to give a false testimony. If the false Tes-
timony was in money, then he is held liable to the fine ruled. In case
the false testimony was in blood, the false witness is liable to payment
of Diyyah in both accidental and intentional homicide.

{1} “Hashiat Qurrat “Uyoun Al-Akhyar”, by Muhammed Afandi, vol 7, P 239-243, “Ha-

shiat At-Tahtawi”, vol 3, P 360-363, “Sharh Bidayatul-Mubtadi”, by Al-Merghanani,
vol 7,P 479-484.
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claimed a right due on an other one who denied it. The claimant
brought two witnesses who testified in his favour. The man against
whom testimony was made said: By Allah, they told a false testimony.
At that point Muharib was lying down, he sat and said: I heard the
Messenger of Allah saying: Birds would strike the earth with their
beaks and move their tails due to the terribleness of the Day of
judgement. Also, before the false witness could speak or make a
stepzt‘;)rward on the earth, he would be be thrown to the Hell
Fire(}),

This is in a general sense, but as to particularity, the witness has
the right to revoke his testimony at any time either due to his fear of
Allah for the false testimony he had given, or owing to his doubt on
his testimony, or to his strong doubt that he made a fault in his tes-
timony. In all these cases many judgments are originating from his
revocation of testimony. Al-Fuqaha have tackled these ruies in details,
but we will quote some of them briefly:

According to Mathhab Al-Imam Abi Hanifah, revocation of tes-
timony is a characteristic, a pillar, a precondition and a rule.

As for its characteristic, it is a legitimate matter that is religiously
required, because it constitutes a release from a punishment of one of
the cardinal sins. According to the same Mathhab, whoever gives a
false testimony either intentionally or mistakenly, he should turn to
Allah in repentence without feeling ashamed of anyone if he revokes
his testimony. As to its pillar, it is when the witness says: I revoked
my testimony. But if his statement was a denial, it would not be re-
garded as revocation. As to its precondition, revocation should be
made in the judiciary council and will not be correct if made in an-
other place.

Its rule is that the false witness would be held liable for whatever
damage caused by his false testimony whether be money or blood.

Obligation of Dhaman in his money has three rules:
First one: revocation of testimony being after issuance of judge-

(1) “As-Sunan Al-Kubrah™, by_Al-B. ihagi,vol 10, P 122, “Majma* Az-Zawa'id Wa Man-
ba* Al-Fawa'id” by Al-Haithami, vol 4, P 200. “Ar-Targheeh Wat-Tarheeb”™, by Al-
Munthiri,vol 3, P 222,
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Almighty Allah indicated that the one who is to be taken for wit-
ness is he who is endued with justice among people. Almighty says:
And take for witness
Two persons from among you,

Endued with justice(}),
Three rules were achieved from this verse:

First one: Testimony is a knowledge and faithfulness and con-
cealing it entails the sin of its commitor as he conceals what he has
known and be then like the one who betrays the trust.

Second one: It is compulsory, deriving evidence from Almighty
Allah saying:

The witnesses

Should not refuse
When they are called on
(For evidence)(?,

Third rule: It would not be accepted except from the one who is
endued with justice, because the testimony given by the one who is
not endued with justice would imply giving rights to people other than
their real owners and this would certainly lead to the corruption of
conditions among them.

The witness who is not endued with justice testify in favour of oth-
ers for many reasors. Out of narrow tribalism, he may give a false tes-
timony in favour of his relative or people. He may, also, give tes-
timony in order to take revenge from his opponent or enemy. In order
to bring utility to himself, he may testify in return for what he might
get from the one he would testify in his favour. All these reasons and
the like are probably to occur in every time and place. Yet, nothing
may stand as a barrier between the witness and his whims except his
implicit faith and fear of Allah, or his awareness that the judge will put
his testimony to the test and know its correctness, so as to satisfy
rights and clear covenants.

In this context, Abu Hanifah narrated that he had been with Mu-
harib Ibn Dathar who was a judge in Kufa when a man came and

(1) Surat At-Talaq, from verse 2.
{(2) Surat A)-Bagarah, from verse 282,
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158- The Rule on whether a witnees revoked his
testimony and what are due results on

him?

The case in question is about two witnesses who testified in a
litigation between two persons disputing a real estate. A judge-
ment was issued according to their testimony, and hence the two
litigants dispersed and every thing was over after the judgement
was executed. Later, the two witnesses revoked their testimony
saying that what they had testified to was not correct and that
they ask Allah to forgive them.

The question is whether they have the right to revoke their tes-
timony and if so what its consequences will be?

The answer to this has two aspects: a general aspect and a par-
ticular one.

As for generality, testimony has great importance as it fend off dis-
putes, state rights and remove disagreement between litigants. There-
fore, Allah commanded his servants not to conceal testimony and de-
clared that whoever conceals it, his heart is tained with sin. Almighty
Allah says:-

Conceal not evidence

For whoever conceals it,
His heart is tained

With sin(D,

Almighty, also, says:

But take witness
Whenever you make

A commercial contract(®),

(*) These are questions received from the readers. Answers are given by the journal's pro-
prictor and editor in-chief Dr. Abdur-Rahman Ibn H, Al-Nafisah after being verificd
and arbitrated according to the journal’s rules of publication.

(1) Surat Al-Bagarah, from verse 283,

(2) Surat Al-Bagarah, from verse 282
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no text revealed to prevent it as well as there is no Ijma* on it)(D),

As far as application is concerned, we find that one of the most im-
portant activities of banks, in general, is to circulate money as fast as
possiple, so as to achieve the greatest security possible, as well as to
avoid blocking part of their money in some transactions due to which
money could not be easily liquidated in case of any emergency cir-
custances without loses.

Hence, permissibility of selling the contract of As-Salam before
being received, opens the doors for finding the instruments of in-
vestment which represent their shares in the commeodity contracted
upon according to As-Salam.

(1) Resolutions of the ninth session of Al-Majma* Al-Fighi Al-Islami, held in the U.A. E as
from 1-6 Dhul-Qa‘idah 1415 H, coresponding to 1-6 April 1995,
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Al-Jomhoor said: This requires that the purchaser should not sel]
the purchased item(?),

Ibn Taimieyah and Ibn Al-Qayyiem permitted the selling of the
purchased item before being received to the seller (to whom the pur-
chaser has paid money in advance) for the price of the exact equiv-
alent, less than it or for more than it if being made immediately.

They argue that the saying of the Messenger of Allah (peace and
prayers be upon him): (Whoever applies As-Salam in something let
him not change it to another thing) is a weak Hadeeth on which no
evidence may be based. They added: and if proved to be a correct Ha-
deeth, then (not to change it to another thing) would mean (not to
change it to another Salam, or not to sell it for a specified thing to be
delivered later), and this has nothing to do with the area of dispute(2),

Al-Malikieyah said: if the purchased item is foodstuff, then dis-
posing of it before being received is absolutely impermissible. But if it
is something other than foodstuff, it is permissible to be sold before
being received for whatever price if it’s sold to someone other than the
seller. But if he sold it to the seller before being received, this would
be permissible under some conditions®),

The perferred opinion is the permissiblity of disposing of the pur-
chased item by selling and exchange no matter if the purchased item is
a foodstuff or otherwise, but two conditions are to be fulfilled:

Firstly: the exchange must be valid to be given to the purchaser for

the capital of As-Salam contract.

Secondly: The exchange should not be more than the purchased item.
In this concemn, the council of Majma“ Al-Figh Al-Islami states the

following:

(It is permissible for the purchaser to exchange the purchased item
with another one other than money after the appointed time whether
the exchange being from the same kind or different, because there is

{)] “Albgadaea"', vol 5, P 214. “Al-Muhuththub™, vol I, P 300. * Al-Mughni”, vol 4,
P 202,

(2) “Majmou’ Fatawa", vol 29, P 503, “Tahtheeh Sunan Abi Dawod” vol 5, P 111.

(3) “Bidaytul-Mujtahid”, vol 2, P 231. “Al-Qawanecn Al-Fighieyah”, p 178.
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The purpose),

It is narrated that Ibn Abbas and Ibn ‘Umar, may Allah be pleased
with them, said: what is meant by that is As-Salam, and because the
text revealed in a general sense, then As-Salam is included in that gen-
erality. Also, As-Salam being as one of the two types of sale, then a
mortgage is permissible such as in the case of sale of physical items
(A'yan)D,

In one narration, which was selected by Al-Kharqi and Abu Bakr,
Al-Hanabilah are of the opinion that it is impermissible to take a mor-
tagage or a guarantor for the purchased item(@,

However, the opinion held by Al-Jomhoor is the preferred one, be-
cause authenticating the debt of the purchased item (by Salam con-
tract) by taking a mortgage or guaranty leads to the stability of condi-
tions and control of dealings.

Adoption of such a method will help control dealings and reassure
the purchaser that he will satisfy his right if the seller fail to fulfil his
obligations in the specified time that is agreed upon. Therefore, Islam-
ic banks, when applying As-Salam, must have some sort of security
like a mortgage or a guaranty through which they become able to sat-
isfy their rights when the seller fails to fulfil his rights towards the
banks without an excuse,

4 - Disposing of the debt of As-Salam (purchased item) before it is
received:

Al-Fuqaha differed in this point. Al-Jomhoor believed that the pur-
chaser is not allowed to dispose of the purchaced item befor re-
ceiveing it whether by selling or exchange.

The evidence they provided is the saying of the Messenger of Al-
lah (peace and prayers be upon him): Whoever applies As-Salam in
something let him not change it to another thing®,

(1) "Al-Badaea™, vol 5, P 203. “Ash-Sharh Al-Kabeer”, vol 3, P 185. “Mughni Al-
Mubhtaj”, vol 2, P 103, “Al-Mughni®, vol 4, P 205,

(2) “Al-Mughni”, vol 4, P 205.

(3) “Sunan Abi Dawod”, vo! 3, P 275, * Sunan Ibn Majah”, vol 2, P 766. Al-Hafith Ibn Ha-
jar said: one of the Hadeeth’s narrators was Astiyah Tbn Sa'd and the Hadecth is weak.

“Talkhees Al-Habeer”, vol 3, P 25,
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D. Abu Hanifah said: specifying the place of delivery is to be stip-
ulated if the purchased item has a load, otherwise it is not stip-
ulated(").

E. Ibn Hazm said: the contract is regarded invalid if the place of
delivery is stipulated therein(@),

3 - On Authenticating the debt of the purchased item:
It can be authenticated by one of two ways:

Firstly: In writing: order to authenticate debt in writing is stated in
His Almighty saying:

O ye who believe!

‘When ye deal with each other,

In transactions involving

Future obligations

In a fixed period of time

Reduce them to writing®

In this respect, scholars said: order to authenticate debts in writing
is aiming at preserving property and removing doubts.
Secendly: authenticating debt by a guaranty or mortgage.

As held by Al-Jomhoor, it is permissible for the purchaser to take a
mortgage or a guaranty from the seller so as to pay the debt of the pur-
chased item.

Their evidence in that is His Almighty saying:

O ye who believe!

When ye deal with each other
In transactions involving
Future obligations

To His saying:

e 2 pledge
With possession (may serve

(1) *Al-Badaea*", vol 5, P 213, fathul-Qadeer, vol 5, P 341,
(2) “Al-Muhullah”, vol 8, P 47,
(3) “Surat Al-Baqarah”, from verse 282,
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1 - Resolution No (53/2/6) issued by Al-Majma’ Al-Fighi Al-Islami,
in its sixth sesion held at Jeddah as from (17-23 Sha‘ban 1410, H
corresponding to 14-20 March 1990): It states (the rich debtor is pro-
hibited to procrastinate in repaying due installments, and inspite of
that it is impermissible, according to Shari‘ah, to stipulate compensa-
tion in case of delayed payment).

2 - A Fatwa issued by the Scholars Board of Al-Baraka Sympoinem,
held from (4 to 12 Safar 1405 H comesponding to 4-7 November
1989). It states: (Islamic bank is not allowed to set a penaity clause for
the debtor to pay a definite sum of money in case he didn’t repay his
debts in the specified time agreed upon.

3 - Resolution No (5) issued by the Senior Scholars Board, Kingdom
of Saudi Arabia, in (21/8/1394 H): It states: (considering all of that,
the council, unanimously, decides that the penalty clause stipulated in
contracts is valid and a considered one, and it should be observed un-
less there is an excuse in violating the obligation it entails)(V).

Fifthly: Appointing the place of fulfilment:

Al-Fuqaha disagreed concerning the appointing of the place where
the purchased item is to be delivered, as a conditon for the validity of
As-Salam.

A. Ash-Shafi‘ieyah hold that it is stipulated, for the validity of As-
Salam, that the place of delivery is to be specified, if the place
of contract is not suitable for delivery such as desert. But if the
contract is in a place suitable for delivery, then it is not stip-
ulated(®),

B. Al- Malikieyah hold that specifying the place of delivery is not
stipulated but it is preferable(®).

C. Abu Yousuf, Muhammed, Al-Hanabilah and Ishaaq believed
that specifying the place is not stiputaled at all(¥),

(1) * Mujullat Al-Mjma’ Al-Fighi", P 65-74. 2nd issue 1408 H.

(2) *“Mughni Al-Muhtaj",vol 2, P 104 “Al-Muhaththub®, vot 7, P 298.

(3) “Al-Qawaneen Al-Fighieyah”, Ibn Juzai, P 178. “Bidaytul Mujtahid”, vol 2, P 229,

(4) " Al-Badasa™, vo! 5, P 213. “Fathul-Qadeer”, volS, P 341, “Al-Mughni”, vol 4, P 200.
“Kashshaful-Qina™, vol 3, P 292.
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the contract of As-Salam and take back his capital if it is available or
take compensation if it is not available. Their evidence is that the item
contracted upon according to As-Salam is confirmed as a debt, so it
should remain as such, and it is not a condition for its permissibility to
be of the fruits of this year, but it is a thing that is stipulated by the
purchaser, and therefore, he will be given the choice in that(D.

Zafar, Ash-hab and As-Shafi‘ieyah in one of their opinions said:
the contract is annuiled out of necessity and the purchaser have the
right to take back his capital, and delay will not be permissible.

Ibn Rushd said justifying the opinion of Ash-hab: As if he believed
that it is of the form of the postponed debt for another(2),

Sahnoun said : the purchaser has no right to annul the contract of
As-Salam, but he should wait for the seller till the next year(3),

The preferred opinion is that held by Al-Jomhoor that the purchas-
er should be given choice either to wait for the purchased item to be
delivered by the seller or to annul the contract and take back the cap-
ital if it is available.

This, when the purchased item couldn’t be delivered to the pur-
chaser due to its disappearance from markets. But if this was due to
the procrastination of the seller, in this case, the rules of the pro-
crastinating debtor which are confirmed by the saying of the Mes-
senger of Allah (peace an prayers be upon him): The dodging of the
capable is injustice permitting defamation and punishment¥,
should be applied on him.

As concemning the stipulation of the penalty clause in case the debt-
or failed to fulfil his obligation, this matter was not discussed likewise
by early Fugaha. Rather, it was dealt with by Al-Majami‘ Al-
Fighieyah and the contemporary Fatwa orgnizations. These are some
of them:

(1) “Fatbul-Qadeer”, vol 5, P 332, “Al-Kharashi”, vol 5, P 221. Mughni Al-Muhtaj, vol 2,
P 106, “Al-Mughai”, vol 4, P 196. .

(2) “Fathul-Qadeer”, vol 5, P 332. “Bidaytul-Mujtahid®, vol 2, P 230. “Al-Muhaththub”,
vol 1, P 298.

(3) “Bidaytul-Muijtahid", vol 2, P 230.

(4) * Nail Al-Awtar”, vol 5, P 236.
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and since his order requires obligation, then the fixed period of time
(Al)-Aajal) will be regarded as one of the validity conditions of Salam
contract{D),

Ash-Shafi‘ieyah said: Salam is permissible whether it is immediate
or deferred because if the Messenger of Allah {peace and prayers be
upon him) permitted the selling of foodstuff, specified in amount and
type, for a fixed period of time, then the selling of foodstuff, specified
in amount and type, for immediate payment is more permissible(2),

Fourthly: Ability to deliver the purchased item (according to As-
Salam contract) in the fixed time: This condition is agreed upon by Al-
Fugqaha, and therefore, it is impermissible to apply As-Salam for fruits
for a specified period at the end of which it is unknown whether these
fruits will be available; or that they rarely exist during that fixed pe-
riod. Also, it is impermissible to practice As-Salam for a specified
date-palm or for fruits of certain garden(®,

Evidence to that is from the narration that a Jew who had lent some
Dinars to the Prophet (peace and prayers be upon him) for a specified
dates said: I want the dates to be from the garden of so and so. The
Prophet {peace and prayers be upon him) said: As to your demand

that the dates must be from the garden of so and so, No, I will not
meet your demand. But rather it should be a specified measure for

a specified period®,
Difficulty to deliver the purchased item in the date appointed:

If the purchased item is not available at the time appointed, that the
seller could not bring it to the purchaser in its fixed time, such an ac-
tion is disagreed upon its consequences .

Al-Jomhoor said: the purchaser (the party who pays money in ad-
vance according to As-Salam contract) has the choice either to wait
for the selter and ask him to bring back the purchased item, or to anul

(1} “Al-Badaca™, vol 5, P 212. “Al-Mughni®, vol 4, P 193, “Al-Muhultah”, vol 8, P 40.

2) “All-:hg?“&vol 3, P 95. “Al-Muhuththub” by Ash-Shirazi, vol 1, P 297, “Fathu-Aziz",
vol 4, P 226.

(3} “Fathul-Qadeer”, vol §, P331. “Al-Badaea™, vol 5, P 211. “Hashiat Ad-Dusouqi”,
vol3, P 211, “Mughni Al-Muhtaj”, vol 2, P 106, “Al-Muhuththub”, vol 1, P 298. "Al-
Mughni”, vol 4, P 196, “Al-Muhullah”, vol 8, P 52,

(4) “Sunan Ibn Majah™, vol 2, P 766,
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Al-Jomhoor are not of the opinion of permitting that, because if a
price is made a debt, this will be a sale of a debt for another one which
by, ljma‘, is impermissible(!), Ibn Taimieyah and Ibn Al-Qayyiem
hold that it is permissible to make a debt as the capital of As-Salam
since the prohibited sale of a debt for another is not available. Also,
because this form is as a matter of selling a postponed debt for an im-
mediate one(@),

The preferred opinion is that held by Al-Jomhoor because it comes
within the sale of a debt for another one which is prohibited. Also, be-
cause such a form of contract is probably resorted to when the debtor
is not able to repay the debt in its fixed time, and hence he makes the
debt a capital for As-Salam.

Secondly: The capital should be specified

This condition is agreed upon among Al-Fugaha, because the cap-
ital is an exchange in a financial commutation contract, and therefore
it should be a specified one like all the commutation contracts®).

The capital is either be confirmed as a debt and then be specified in
the contract session or is specified in the time of contract such as be-
ing present and could be seen and, later the contract is to be made ac-
cording to this capital.

Thirdly: The purchased item (according to As-Salam contract) should
be deferred.

This is stipulated by Al-Jomhoor. According to them, the immedi-
ate Salam and the one deferred to an unspecified period of time is im-
permissible. Their evidence is the saying of the Messenger (peace and
prayers be upon him). Whoever makes a Salam contract, should
pay the price of the purchased item for a specified measure at
specified weight for a specified period. The beleived that since the
Messenger of Allah (peace and prayers be upon him) ordered that re-
payment of the capital of Salam is to be in a specified period of time

(1) “ Tabyeen Al-Haqa'iq”, by Az-Zaila'i, vol 4, P 140. “Futhul-Aziz", vol 9, P 212. Al-
Mughni, vol 4, P 198,

(2) “Qa‘idut Al-‘uqoud”, P 235, “I'lam Al-Mwaqi‘een”, vol 2, P 9.

(3) “Al-Badaca, vol 5, P 212, “Bidaytul A »Mujtnhid", vol 2, P 213. “Mughni Al-
Muhtaj”, voi2, P 106,
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From Al-Ijma‘, Ibn Al-Munthir said: All scholars from whom we
receive knowledge, unanimously agreed that As-Salam is per-
missibletD.

1- To what extend As-Salam is conforming to Qiyass (anolagy):

Al-Jomhoor (majority of Fuqaha) hold that As-Salam is contrary to
Qiyass, because it is non-existent sale and a sale of a thing man
doesn’t posses but became permissible by way of Istihsan‘®) as there
was a text permitting it, and also due to the need for it®). On the other
hand, some Fuqaha are of the opinion that the legitimacy of Al-Salam
came in conformoity with Qiyass and it didn’t contradict the principles
of Shari‘ah™. This is supposed to be the preferred opinion because the
legitimacy of as-Salam is confirmed by a text. While the Qiyass adopt-
ed by Al-Jomhoor is an invalid one.

2 - conditions of As-Salam:

As-Salam is a type of sale; therefore, it involves all the conditions
of sale in addition to its special conditions which:

Firstly: receiving of the capital in the contract session.

Therefore if the two contractual parties parted before the capital is
delivered, As-Salam is regarded invalid according to Al-Jomhoor3),

In this respect, Al-Malikeyah stated: it is permissible to delay the
receiving of the capital for two or three days because what approaches
something is given the same rule of it(©),

This opinion is the nearer to the nature of the commercial dealing
because it is flexible enough to contain some situations and procedures
which may, sometimes, compe! the contracting party to be delayed in
repaying the capital.

Is it allowed to make a debt a capital of As-Salam?

(1) “Al-Mughni”, by Ibn Qudamah, vol 4, P 185.

(2) Application of dicretion in 2 legal decision.

(3) “AlBadaca*", Al-Kasani, vol 5, P 90}. “Bidayatul Mujtahid”, vol 2, P 228. “Mughni
Al- Muhtaj", vol 2, P 102, “Al-Mughni", by Ibn Qudamah, vol 4, P 185,

(4) “Al-Muhullah”, by Ibn Hazm, vol 8, P 42, “Majmou* Fatawa Ibn Taimieyah”, vol 29, P
529. “I'lam Al-Mwagi‘cen™, vol 21, P 19.

(5) “Al-Badaea*”, Al-Kasani, vol §, P 202, “Al-Umm" by Ash-Shafi‘i, vol 3, P 95. “Al-
Mughni”, vol 4, P 197, “Al-Muhullah", vol 8, P 46.

(6) “ Sharh Al-Kharshi®, vol 5, P 202. “Hashiat Ad-Dusougi”, by Ibn ‘Arafah, vol 3, P 195.
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«As-Salam” in Shari‘ah and Banks Application
Abdul-Malik Abdul-Ali Kamoy(":

As-Salam and As-Salaf, in the language, have one meaning which
is “giving™. The first is the term used by the people of Hejaz and the
other is the term used by the people of Iraq(V,

As a Shari‘ah term, it is defined as a specified sale that is described
in type and amount confirmed as a debt for a present item or what is in
its capacity for a specified period@,

Its legitamcy is derived from the Book, As-Sunnah and Al-Ijma‘
(consensus).

Form the Book is his Almighty saying:

O ye who believe!

When you deal with each,
In transactions involving
Future obligations

In a fixed period of time
Reduce them to writingt*)

Ibn Abbas, may Allah be pleased with them, said: I testify that
guaranteed Salaf (payment of a price of a thing in advance to be de-
livered later) for a fixed period of time, has been made lawful by Allah
in his Book. Then he recited the above-mentioned Ayah®.

From the Sunnah is the saying of Messenger of Allah (peace and
prayers be upon him): Whoever pays in advance the price of a thing
to be delivered later, should pay it for a specified measure at spec-
ified weight for a specified period®),

™) A rescarcher doing his Ph.D. at the College of Shari‘ah and Law, Al-Azhar University,
4] "Is.?an jypArab" by Ibn Manthour, vol 12, P 295. “ Al- Mushah Al-Munees”, vol 1, P
(2) “Aj-Jami' Li-Ahkam Al-an“ vol 3, P 1186.

(3) Surat Al-Bagarah, from verse 28

(@ "As-Sunan Al-Kubrah, by Al numq., vol 6, P 18.
(5) “Sehih Al-Bukhari”, vol 3 P 74, “Sahih Muslim” vol 2, P 50.
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These two forms of sale are permissible since neither observation nor
an objection has been made against them.

9 - Sale of a commodity discribed in kind and amount for a postponed
price:

This is one of the forms of Salam contract of which one of its va-
lidity conditions is that the price being in one's possession in the con-
tract council. This condition has been set by Imam Ahmed and ex-
tracted by Imam Ash-Shafi'i from the saying of the Messenger of
Allah (peace and prayers be upon him): If a person loans something
to somebody, he should give it to him without delay, because it will
not be called Salaf (loan) until the loaner gives the borrower the
thing borrowed before he (the loaner) leaves the borrower(!,

(1) “Ms‘ounat Auli An-Nuha", vol 4, P 289.

-39-



*Vol.X1, 1999, 41st Edition , Contemporary Jurisprudence Research Journal*

have to accept the transfers of the credit cards holders on condition
that the transfer should be postponed to a period governed by the rate
of interest and the sum of money the card issuer believe that it should
be taken from the transfer. If interest in traditional banks is %6 while
the money the card isseer wants to deduct from the sum of the transfer
is %3, then, settlement may be postponed to six month. In this case,the
creditor will have the choice either to hasten settlement and deduct
part of the transfer in return for hastening or to wait till time of settle-
ment is due. By this way, contraction becomes correct.

6 - Sale of a present price for a postponed one:

It is one of the forms of Sarf’s sales, and it is an incorrect sale as it
lacks the conditions of its validity which are occurance and Tagabudh
in the council of contract if the two exchanges are of different nature.
But if one of them differs from the other on the amount, this would en-
tail another violation necessitating an invalidity of the sale.

However, scholars differed regarding its adjustment and rule.
Some of them hold that it’s a sale of a present price for a postponed
one and hence it is a type of Sarf which is impermissible for losing the
conditions, of occurance and Taqabudh in the contract council. Some
of them beleive that it is a loan which entails an interest and so it is
impermissible.

Another group are of the opinion that it is as a rent for camrying
money for safe keeping from wasting and stealing.

Briefly, the correct opinion is the permissiblity of this form, be-
cause the loaner (creditor) benefitted from the factor of road safety in
order to carry his money to a certain place. Whereas the borrower
{debtor) has benefitted too from fulfilling that in adddition to his feel-
ing that the road is safe. However, both of them benefit from this loan
and Shari‘ah doesn’t prohibit anything implying benefit or interest.

7-8- Sale of a specified commodity whose delivery is postponed for a
postponed price; and sale of a specified commodity whose delivery is
postponed for a present price. For example, Zaid had bought a spec-
ified car which he has seen, or that it has been fully described to him
with no way left for ignorance and uncertainty, and he has agreed with
the seller to deliver it after two months against (100.000) to be paid af-
ter three months or against a cash money that is received by the seller.
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This form has two situations; the first one: that the two exchanges
are of one kind and of equal or different amount. If they are of equal
amount, then Sarf is not correct for losing the condition of occurance
and Tagabudh in the council. But if they are of different amount and
are of one kind, Sarf is not regarded correct for losing the conditions
of similarity, occurarnce and Tagabudh in the council of contract.The
second situation: the two exchanges being of different kinds,and in
this case Sarf is not correct.

5 - Sale of a deferred price for a present one: This form resembles the
‘afore~ mentioned one as far as impermissibility is concerned be-
cause the sale therein is lacking the condition of Taqabudh in the
council of contract as well as that of similarity when the two ex-
changes are of one kind but of different amount. Example of this form
is collection of bills from a third party. Also, another example of this
form could be the contractual relation between traders and issuers of
credit cards. There are three contracts for the credit card, these are:

A. A contract made between an international orgnization for the
credit cards issuing affairs and the banks which issue cards.

B. A contract made between the card issuer and card holder'by vir-
tue of which the issuing body would accept all purchases’ val-
ues transferred by the card holder.

C. A contract between the card issuer and the owners of goods and
services be them traders or otherwise. According to this con-
tract, the card issuer would accept the transfers including the-
prices of the card holder’s purchases.While, the card issuer
would deduct part of it.

The part of the transfer deducted by the card issuer is regarded as a
usurious gain, because the card issuer is neither a guarantor to the card
holder so that it can be said this deduction is in exchange of the guar-
ranty, nor, an agent of the trader to sell on behalf of the card holder so
as to say this deduction is an agency fees, nor a broker to the trader in
order to say that this deduction is a commission of brokerage.

Owing to the necessity of credit dealing in cards and its wide
spread, the following procedures solve some problems pertaining to it.

The card issuer should make a contract with the seilers of com-
modities and services by virtue of which the second party (sellers)
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an his debtor Baks against a specified car whose delivery is postponed
to a definite term; or that Zaid bought this car whose delivery is post-
poned from one person for (100,000)Riyals and transferred the seller
on his debtor Bakr to pay him this postponed sum of money. This
form is similar to the first one as far as permissibility is concerned as
there is nothing affecting its correctness whether be Riba, ignorance or
Gharar (uncertainity). So the sale on credit, by this form, is correct.

3 - Sale of a deferred price for a commodity whose delivery is post-
poned: The following example manifests clearly this form.

Firstly: Bakr is indebted to Zaid for SR(20,000). He bought from
Bakr (10.000) Kg of wheat that is descriped in type and amount in a
way that no room is left for ignorance and Gharar, and whose delivery
is postponed for a definite term. Such a sale is one of the contracts of
Salam. So, if Bakr agreed to hasten the payment of his debt due to
Zaid and to regard it a price for what he has borrowed, then it would
be a comrect contract of Salam since it fulfilled the conditions of its
correctness. However, the fact that the price was not given to Bakr in
the council of contract, doesn’t affect that.

But if the debt, which is in Bakr's trust, is deferred and Bakr didn’t
agree to hasten it, then the price of the commodxty, on which Salam is
applied, is regarded as not being possessed in the council of contract,
and possesion is one of the considered conditions. Therefore the sale
became invalid.

In brief, sale of a deferred price for a commodity that is described
in type and amount for a fixed period of time on condition that the sale
is to be carried out by the debtor and he agreed to hasten the deferred
debt and considers it as a price for his Salaf, in this case the sale is re-
garded correct. '

4 - Sale of a deferred price for another one:

This is one of Sarf’s forms in which two conditions are stipulated:
one of them is equality in amount and the other is occurance (of sale)
and Tagabudh (possession) in the council of contract. Whereas in case
the two exchanges differ in kind, to be regarded as correct, occurance
and Tagabudh are stipulated to be carried out in the council of con-
tract.



« Rules of Sales on Credit *

whaterver can be weighed such as iron, copper, silver and gold. This
is the well-known opinion that was held by Al-Imam Ahmed and Ahl-
Ar-Ray (ie, the people of opinion). However, they disagreed regarding
that which, due to industry, doesn’t hold the nature of being weighed
unless being gold or silver, such as cotton in clothes, silk, linen and
coins. Yet, their Jumhoor hold that these items imply Riba.

Some scholars believe that the reason behind the prohibition of
Riba in gold and silver is their value, This is the well-known opinion
of al-Imam Malik and Ash-Shafi‘i. Whereas, Shaikh Al-Islam Ibn Taj-
mieyah said in his book entitled “Majmou’ Fatawa Ibn Taimieyah”:
What is meant here is the reason behind the prohibition of Riba in Di-
nars (coined gold). The most obvious is their value and not the weight
as Al-Jumhoor have held. He added: attributing the matter to value is
quite reasonable, and what is meant by values is to be as a criterion for
knowing the quantities of property rather than benefitting from the
property itself; and therefore, when they are sold against one another
for a definite term, then they are intended to be a kind of trade which
contradicts value.

Briefly, the opinion saying that the reason behind the prohibition
of Riba in prices (values) is due to its value, and in others of usurious
property is due to a gain that can be saved, is the one close to correct-
ness

Forms of sales on credit:
1 - Sale of a deferred price for a specified present commodity:

For example, Bakr is indebted to Zaid for SR (100,000). Zaid
transferred this debt on Bakr, for a specified present car; or he
(Zaid) bought a car from Khalid for (100.000), and then transferred
the seller to Bakr to pay him this sum of money (from the debt).
There is no harm in practising such a form since it doesn’t include
Riba therein.

2 - Sale of a deferred price (debt) for a specified commodity whose

delivery is postponed:

This form is revealed by the following example:

Bakr is indebted to Zaid for SR (100,000). He transferred this debt
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But Allah hath permitted trade
And forbidden usury

Also, He says:

Allah will deprive
Usury of all blessing
But will give increase
For deeds of charity(!),

Messenger of Allah (peace and prayers be upon him) said: Gold
for gold, silver for silver, wheat for wheat, barley for barley, dates
for dates, salt for salt, through similar weights and amounts and
through a hand -to- hand deal. If these types are different, then
sell in anar way you like if the deal (bargain) is carried out hand-
tO'hand(z .

The reason behind prohibition of Riba in prices:

Scholars disagreed regarding the reason behind the prohibition of
Riba in gold and silver, due to the difference in their concepis re-
garding the wisdom behind prohibition of Riba in them. So, who
would not establish an evidence regarding the wisdom behind pro-
hibition, he would confine the reason of prohibition absolutely in them
(gold and silver) whether being a raw material or shaped. This is the
Mathhab of Athahirieyah, but it was refuted by Qiyass and Ibn ‘Uqeel
from Hanabilah. According to them, no Riba occurs in coins nor in
paper money nor in others which are regarded as money. Prohibition
of Riba is a matter relates to worship.

Athahirieyah understood a wisdom for prohibition that harmonizes
with the observance of Shariah to fulfil mercy, justice and interest
among people with respect to rules; and also, in accordance with the
comprehensiveness and broadness of this Shari‘ah. Therefore, they re-
garded the prohibition of Riba, by its two types, in both gold and sil-
ver as been given by way of an exemplification.

Some of them hold that the reason behind the prohibition of Riba
in gold and silver is due to weight. Therefore, the apply this rule on

(1) Surat Al-Bagarah, from verse 276.
(2) “As-Sunan Al-Kubeah”, by Al-Baihaqi, vol 5, P 277-278.
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vi. Selling a present price for a postponed one.

vii Selling of a utitity for another one.

viii.Selling a postponed price for a utility.

ix. Selling a specified commodity whose delivery is postponed for
a postponed price.

x. Selling a specified commodity whose delivery is postponed for
a present price.

Linguistically, Riba is derived from the Arabic verb (Raba) which
means (to increase and grow).

Terminlogically, Riba is a compensation for an unknown specified
compensation or a postponement in the two exchanges or rather in one
of them(D),

Some scholars defined the excess usury (Riba) as an increase of a
property is stipulated in the contract of sale over legal criterion which
is measure or weight in the kind®@.

Relation between the meanings of Riba in both language and ter-
minology is closely connected since both meanings are about increase.
Riba is an increase against unlawful exchange and therefore it implies
injustice as Sheikh Al-Islam Yon Taimieyah has said.

Prohibition of Riba is a warding off of the injustice likely to accur
through Riba dealings. So, a usurer, is really 2 miserly rough person
who abstains from charities.

Sarf (money exchanging sale) in the language, is derived from the
Arabic root (Sarafa). It means the preference of one over anothe in
price.

Sarf as a term: when gold is sold for silver and vice- versa, this is

known as Sarf, because it diverts from other types of sales in which
preference is allowed.

Rule on Riba:

It is prohibited by the text of the Book of Allah and what is proved
from the Sunnah of His Messenger Almighty ‘says:

(1} “Takmilat Majmou* An-Nawawi”, As-Sabki, vol 10. P 22.
(2) "Badaea’ As-Sanaca'”, by Al-Kasani, vol §, P 183,
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Also, Messenger of Allah (peace and prayers be upon him) said:
The seller and the buyer have the right to keep or return the
goods so long as they have not parted(?),

Therefore, selling is one of the binding contracts which requires
both offer and acceptance from the persons who have the capacity for
disposition. Due to the fact that sale by credit has many forms and
some of which oppose some conditions of selling, therefore these sales
are believed to be invalid. Here we review the conditons of sale:

1 - mutual consent

2 - capacity for both disposition and obligation

3 - lawfulness of the item contracted upon.

4 - possession of the sold item by the seller.

5 - ability to deliver the sold item.

6 - the sold item should be known by the two contractual parties.
7 - the price should be known by the two contractual parties.

From the previously mentioned forms of sale, we are interested in
three only:

A. selling a debt for an item
B. Selling a debt for a debt.
C. Selling a debt for a utility.
Sales of credit have various forms, among which:
i. Selling a postponed price for a specified present commodity.

it. Selling a postponed price for a specified commodity to be de-
livered later.

ifi. Selling a postponed price for a commodity described in type
and amount and is to be delivered later.

iv. Selling a postponed price for a postponed price.
v. Selling a posponed price for a present one.

(1) “Sahih Al-Bukhari”, vol 3, P 10,
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Dr. Abdullah Ibn Sulaiman Ibn Manee*(*")

Lingusitically, sale can be defined as “taking” of a thing and giving
of another in return.
As a term, it is an exchange of property, even if being in a form of

a debt or a lawful utility for their equivelant without ivnolving Riba
(usary) or, a loan.

Forms of sale:

1 - Selling of an item for self same such as selling of a car for a car.

2 - Selling of a physical item for a debt, such as the selling of a horse
for a deferred price.

3 - Selling of a realty for a certain utility, such as selling of a house
for a utility like a private road.

4 - Selling of a debt for something in kind, such as the sale of Salam
(forward buying) and Istisna‘ (sale in the form of a contract for
manufacture).

S - Selling of a debt for a debt such as selling of 2 specified commod-
ity still in debt for another one.

6 - Selling of a utility for another utility such as the selling of transit
permission through a private road for the same.
The principle regarding selling is permissibility, taking evidence
from his Almighty saying:-
But Allah hath permitted trade
And forbidden usury(,
And His saying:

But take witness
Whenever you make

A commercial contract(d

(*) A member of Senior Scholars Board in the Kingdom of Saudi Arabia; he has many
compilations and researches.

{1) Surat Al-Bagarah, from verse 275.

(2) Surat Al-Bagarah, from verse 282.
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7 - “Sharh At-Tuhfzh”, written by Muhammed At-Tawri Jbn
Soudzh who died in (1209 H): one of the approved books;
heavily relied on in teaching and judiciary in Al-Maghreb.

8 - “Al-Bahjah Fi Sharh At-Tuhfah”, written by At-Tasawoli
who died in (1258 H): An approved book relied on in teach-
ing and judiciary, in addition, to being a reference in Figh in

Al-Maghreb.



»+A1-Mathhab” as Terminology according to Malikieyah #

11- Shourouh Al-Muwwaq Ala Mukhtasar Khaleel, Written by. Mu-
hammed Ibn Yousuf Al-‘Abdari known as Al-Muwwag who
died in (897 H): He has two Sharh on Al-Mukhtasar:-

A. At-Taj Wal-Ikleel which is the big Sharh.
B. A small Sharh and both of them are approved.

12 - Mawahib Aj-Jaleel Fi Sharh Mukhtasar Khaleel, written by Mu-
hammed Ibn Muhammed Ibn Abdur-Rahman known as Al-
Hattab who died in (952/954 H): any one who explained it (Al-
Mukhtasar) has derived benefits from it. It was the most edited
and proper among the other Shourouh.

Accredited books in Applied Figh:-

They include An-Nawazil, Ai-Fatawa, judiciary and “that which
has been practised”.

1 - “Al-‘Igdul Munaththam Lil-Hukkam”, written by Ibn Sal-
moun who died in (767 H): Both judges and Muftis (who de-
liver Fatawa) have relied on it(D.

2 - “Tabsirat Al-Hukkam Fi Usoul Al-‘Ugdiah Wa Manahij Al-
Ahkam”, written by Ibn Farhoun who died in (799 H): It in-
cluded all that which was contained in other books and con-
sidered as a reference for a lot of people.

3 - “Tuhfat Al-Hukkam Fi Nukat Al-‘Ugoud Wal-Ahkam”, writ-
ten by Muhammed Ibn Muhammed Ibn ‘Aasim who died in

(829 H): It was the basic reference for judiciary which no
one neglected in Al-Maghreb.,

4 - “Al-Mi‘yar Al-Mu‘arrab Waj-Jami‘Al-Mugharrub”, written
by Al-Wanshareesi who died in (914 H}: one of the great and
considerable writings according to contemporary Fugaha.

5 - “Majalis Al-Qudhat Wal-Hukkam”, written by Al-Mikuasi
who died in (917/918 H): The book is a basic reference for
judges up to now(?),

6 - “Nawazil As-Sajastani™, written by As-Sajastani who died
in (1062 H): one of the approved books on “Nawazil”,

(1) "Shajarat An-Nour Az-Zakieyah", P 214.
(2) “Al-Fikr As-Sami:, vol, 2, P 265.
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A. “Ash-Shihab At-Thaqib Fi Shath Mukhtasar Ibn Al-Hajib”
which was written by Muhammed Ibn Abdullah Ibn Rashid
Al-Qafasi who died in (736 H). He was the real explainer of
the book.

B. “Tanbech At-Talib Lifahm Kalam Ibn Al-Hajib”: written by
Muhkammed Ibn Abdus-Satam Al-Hawwari who died in (749
“H). Hie explained it prefectly and comprehensively(!,

C. “At-Tawdheeh”, written by Khaleel Ibn Is-haag Aj-Jundi
who died in (776 H): A book on which people relied, namely
scholars of Maghreb and others.

7 - Mukhtasar Ash-Sheikh Khaleel Ibn Is-haaq who died in (776 H):
no other book obtained attention and respect after Al-Muatta and
Al-Mudawwanah except Mukhtasar Khaleel. It was approved as
a reference for teaching and delivering Fatawa and judicial rules
from its emergence until our present time. It is considered one of
the last books written by Al-Malikieyah, and one of the most cor-
rect compilation in Figh and a reference for judiciary and issuing
Fatawa.

8 - Al-Mukhtasar Al-Fighi, by Ibn ‘Arafa whose name is Muhammed
Ibn Muhammed Al-Warghami who died in (803 H): It was a ba-
sic reference for any one who wants to elaborate on the Maliki
Figh, Its principles were most likely the accredited ones in the
beginning of the Fighi books.

9 - The writings of Ibn Najji, written by Qassim Ibn Eissa who died in
(838 H): His compilations are relied on in the Mathhab and be-

came a basic reference on judiciary work in Africa. His books
are:

A. His two Sharh on “Al-Mudawannah” by Sahnoun.
B. His Sharh on “Ar-Risalah”,

10- Sharh Mukhtasar Khaleel, Written by Mubammed Ibn Siraj Al-
Ghamati who died (898 H): His big Sharh on Mukhtasar Kha-
leel® has been accredited by Al-Muwwaq.

(1) “Tarajim Kahleel”, by Azzoum, P 102.
(2} “Nail Al-Ibtihaj", P%S.
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The second one: the correctness of the Fighi material included in
the book “that which has been practised”. That is why scholars have
pointed out to the following:-

A. Fatawa should not be delivered depending on the Hawashi of
the books as they are neither correct nor reliable. This ap-
plies only when Al-Hawashi are transmitted from 2 strange
SOUrCe.

B. Turar are given as a gift and not accepted as accredited refer-
ences(D,

Accredited Books in theoretical Figh:-

A. Aj-Jami‘ Bayna Al-Ummahat, written by Ibn Al-Hajib who
died in (646 H), which is known as Mukhtasar Ibn Al-Hajib
Al-Far'j.

B. The writings of Ibn Buzaiza, written by At-Tunosi who died
in 673:

i- Sharh At-Talgeen.
ii- Al-Is‘ad Fi Sharh Al-Irshad.

3 - Turar Al-‘Araj: written by Is-haaq Ibn Yahya Ibn Matar who died
in (683 H): one of the accredited reliable books.

4 - writings of An-Naili, written by Al-Hassein Ibn Abi Al-Qassim
who died in (712 H): He was the author of accredited compila-
tions, among them are:-

A. Al-Hidayah
B. Ikhtisar At-Tafree’,

5 - Turar Abi Hassan At-Tanji Ala At-Tahtheeb, written by Ali Ibn
Abdur-Rahman Ibn Tamim known as At-Tanji who died in (734
H): It was one of the accredited books and reliable Hawashi.
Most of its content is traced back to the original source(?).

6 - Shourouh Aj-Jami‘ Bayna Al-Ummahat: one of the accredited
books was “Shorouh Ibn Al-Hajib Al-Far'i"®), and among the
most circulating ones are the followings:

(1) “Nour Al-Basar”, P 127.
(2) “Nour Al-Basar”, P 124,
(3) “Al-Athb Al-Salsabeel”, P 65.
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B. Sharh Al-Majmou’: He explained it fully.

C. Dhaw' Ash-Shmmou'; It is a Hashiah on Al-Majmou®.

D. Al-Ikleel Sharh Mukhtasar Khaleel.

70 - Bulghat As-Salik Li-Aqrab Al-Masalik, written by Ahmed Ibn
Muhammed Known as As-Sawi who died in (1241 H):- The
book is a Hashiah on “Sharh Ad-Dirdeer Li Aqrab Al-Masalik.

71- The writings of At-Tasawali who died in (1258 H)

A. Al-Bazhjah Fi Sharh At-Tuhfah: He explained therein “Al.
‘Assimiyah™ (a book), which later became a basic reference
for teaching and judiciary(D).

B. Hashiah ‘ala Sharh Ash-Sheikh At-Tawdi ‘ala Lamieyat Az-
Zagqaq.

C. Sharh Ash-Shamil by Bahram.

72 - The writings of ‘Ilaish, written by Muhammed Ibn Ahmed who

died in(1299 H):-

A. Manhul-Jaleel ‘ala Mukhtasar Khaleel.

B. Mawabib Aj-Jaleel Fi Sharth Majmou‘ Al-Ameer.
Evaluation of this stage:~

Late Malikieyah Fuqaha elaborations on applying the principle
of “that which has been practised” by its two branches the local and
the absolute, had a prominant impact in accrediting the written books
and in the opinions they display and prefer. One of these principles is
that “that which has been practised” even if it is abnormal or weak, is
given precedence over Al-Mashhour and others. There were many cas-
es in which an author has adopted a well-known or a preferred opin-
ion, which clashed with what was put into force, and hence rejected by
others which, no doubt, would affect its utility, but not on its scientific
value.
Standards for books’ Accredition: there are two issues in this re-
gard:-

The first one: the comrectness of attributing the book to the writer

through a heard narration by means of a comrect link tracing back to
the author.

(1) “A'lam Al-Fikr Al-Islami”, P 91,
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65 - Th writings of ‘Umar Ibn Abdullah Al-Fassi who died in
(1188H): These are:

A. Sharh At-Tuhfah in two volumes. He called it “Ghayatul Ih-
kam Fi Sharh Tubfut Al-Ahkam"”.

B. Tuhfat Al-Huzzaq Fi Sharh Lamieyat Az-Zaqqaq.
C. Fataw: a book of very important Fatawa for the most serious
cases(d),
66 - The writings of Al-‘Adawi, written by Ali Ibn Ahmed As-
Sa‘ieedi who died in (1189 H): These are:
A. Hashiah on “Kifayt At-Talib Ar-Rabbani Lirisalat Ibn Abi
Zaid Al-Qairwani:.
B. Hashiah on “Sharh Al-Kharshi *ala Mukhtasar Khaleel”,
C. Hashiah on “ Sharh Az-Zurgani ‘ala Mukhtasar Khaleel @,
67 - The writings of Ad-Dirdeer, written by Ahmed Ibn Muhammed
Al-*Adawi who died in (1201 H); Among them are:
A. Sharh Mukhtasar Khaleel.
B. Aqrab Al-Masalik Limathhab Malik.

C. Sharh Aqrab Al-Masalik; and it was a nice Sharh in which he
explained the meaniags of its textual words so that beginners
could easily understand,

68 - Hashiat Ad-Dusougi Ala Ash-Sharh Al-Kabeer Li-Dirdeer Ala
Al-Mukhtasar, written by Muhammed ‘Arafah Ad-Dusouqgi who
died in (1230 H): He has many writings which were widely ac-
cepted as they were explicit, easily presented and strictly clarify
what is ambigious. Among them was “Hashiah ‘ala Ad-Dirdeer
Ala Al-Mukhtasar”,

69 - The writings of Al-Ameer, written by Muhammed Ibn mu-
hammed As-Sinbawi who died in (1232 H):-

A. Al-Majmou’* : He made it parallel to Mukhtasar Khaleel and
compiled therein the opinions of the scholars of the Mathhab.

(1) , Al-Fikr As-Sami”, vol 2, P 292.
(2) “Shjarat An-Nawr Az-Zakieyah", P 341-342,
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59 - The writings of Al-Kharshi, written by Muhammed Ibn Abdullah
who died in (1101 H): They include the following:

A. A big Sharh which covered many positions of different occa-
sions as well as useful completions.

B. A small Sharh which has been circulating in Al-Maghreb
more than the big one(!). Both the people of the East and the
West took care of making Hawashi to it.

60 - Sharh Mukhtasar Khaleel which was written by Ibrabeem Ibn
Mar‘i Ash-Shabrakheti who died in (1106 H); A famous Sharh
according to the Malikieyah scholars who came after him.

61 - The writings of Al-Bouni, written by Ahmed Ibn-Qassim who
died in (1139 H): They include the following:

A. Fathul-Ighlaq ‘ala Wojouh Masai’l Mukhtasar Khaleel.
B. Nathm Fosul Mukhtasar Khaleel.

62 - The writings of Al-Ma‘dani who died in (1140 H):

A. A fully detailed Sharh on Mukhtasar Khaleel: It covered the

subject of marriage from the beginning to its end. It almost
covered all the texts of the Mathhab.

B. Ikhtisar Sharh Al-Ajhouri ‘ala Mukhtasar Khaleel.
C. Hashiat ‘ala Sharh Al-Kharshi ‘ala Mukhtasar Khaleel®,

63 - “Nour Al-Basar Fi Sharh Al-Mukhtasar”, written by Abmed As-
Sajlamasi who died in (1175 H): He has a Shath on Al-
Mukhtasar which was not finished, but had it been finished, it
should have served instead of others. Moreover, the author in-
tended that limitation. On the other hand, An-Nabigha Al-
Ghallawi included this Sharh in his book entitled “At-Tulaiha”
which was later memorized by most of the Maliki Mathhab stu-
dents.

64 - The writings of Habsous, written by Abdullah Ibn Muhammed
Ibn Qassim who died in (1182 H):

A. Sharh Al-Mukhtasar in nine volumes
B. Sharh Ar-Risalah.

{1) “ Nashr Al-Mathani”, vol 3, P 18.
(2) “Tiiqat Ad-Durar”, p 339,
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53 - The writings of Ibn *Askir, by Al-Ansari who died in (1040 H):
A. Al-Murshid Al-Mu'een ‘ala Adh-Dharouri Min Uloum Ad-
Din: an extremly useful one.

B. He has wonderful Turar on Mukhtasar Khaleel, some of
them relate to the actual wording of Al-Mukhtasar and the
other relate to that of Al-Imam At-Tatai'i in his Sharh.

54 - Hashiat Al-Maqqari Ala Khaleel, written by Ahmed Ibn Mu-
hammed Al-Magqari who died in (1041 H): he has a useful Ha-
shiat on Mukhtasar Khaleel.

55 - Nawazil (incidents) ‘Eissa As-Sajastani, written be Mahdi As-
Sajastani who died in (1062 H): He has famous, wonderful style
and accredited writings.

56 - The writings of Al-Sheikh Al-Ajhabouri who died in (1066 H):

A. His Shourouh on Mukhtasar Khaleel, which are Al-Kabeer
(the big), Al-Waseet {the medium), As-Sagheer (the small}.

B. His Hashiat on Sharh Al-Laqani Lir-Risalah.
C. His Sharh on Risalat Ibn Abi Zaid(!,
57 - The writings of Mayyarah, written by Munammed Ibn Ahmed
who died in (1072 H):
A. Al-Itgan Wal-Ihkam Fi Sharh Tuhfat Al-Ahkam by Ibn ‘Aas-
sim.
B. Ad-Durr Ath-Thameen Wal-Mawrid Al-Mu'ieen.
C. Mukhtasar Ad-Durr Ath-Thameen.
D. Sharh Lamieyat Azzaqqaq.
E. Sharh Mukhtasar Khaleel.

58 ~ Sharh Az-Zurqani ‘ala Mukhtasar Khaleel, written by Az-Zurgani
who died in (189 H): He has useful writings the greatest of which
was Sharh ‘ala Mukhtasar Khalee). People from the East and the
West got interested in it.

This book showed the mastery and skill of the author.

(1) “Khulasat Al-Athar”, vol 3, P 158.
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A. An-Nour Al-Muqtabas min Qawai’d Mathhab Malik Ibn
Anas: an extremly wonderful book(l),

B. Sharh Ar-Risalah: A detailed wondrous Sharh {explana-
tion)(@),

C. Sharh Mukhtasar Ibn Al-Hajib Al-Far'i.

48 - The writings of Abdur-Rahman Iba ‘ala Al-Ajhouri who died in

(957 H):
A. Hashiat ‘ala Mukhtasar Khaleel: A nice funny one.

B. Turar ‘ala Hawamish Ash-Sharh Al-Kabeer by Buhram: bet-
ter and more accurate than his Hashiat on Khaleel.

49 - The writings of Alliqani who died in (958 H):

A. A Sharh on Mukhtasar Khalee]l which he named as “Tayseer
Al-Malik Aj-Jaleel Fi Jamee* Shourouh Wa Hawashi Kha-
leel”.

B. Hashiat ‘ala Tawdheeh Al-Sheikh Khaleel ‘ala Mukhtasar Ibn
Al-Hajib Al-Far'i: a useful amazing one®.

50 - The writings of Al-Manjour, by Ahmed Ibn Ali who died in

(995H):
A. Sharh Al-Manhaj Al-Muntakhab Ila Qawa'‘id Al-Mathhab : a
nice Sharh.

B. Al-Mukhtasar Al-Muthahhab Min Sharh Al-Manhaj Al-
Muntakhab.

C. Sharh Al-Mukhtasar Min Multaqgat Ad-Durar,

51 - The writings of Azzoum, by Marzouq who died in (1009/1013):

A. Bimamij Ash-Shawadir Listikhraj Masai‘] Ash-Shamil.
B. Al-Ajwiba: cases in Figh included in a question raised by
somebody to one of the scholars of that time(®. -

52 - Tayseer Al-Malik Aj-Jaleel Lijam* Ash-Shuouh wa-Hawashi

Khaleel, by As-Sanhouri who died in (1015 H): A good sum-
mary.

(1) “Dawhat An-Nashir”, P 54,

(2) “Al-Fikr As-Sami" vol 2, P 267.

(3) *Tawshech Ad-Dibaj”, P 203.

{4} "Tarajim Al-Mu'lifeen At-Tunisiyeen”, vo 3, P 402,
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45 -

B. Tahqeeq Al-Mabani Watahreer Al-Ma‘ani.

C. Tawdheeh Al-Alfadh Wal-Ma‘ani

D. Talkhees At-Tahqeeq.

E. Shifa Al-Ghaleel Fi Halli Lughat Khaleel.

F. Mukhtasar Shifa Al-Ghaleel.

G. Mukhtasar ‘Umdat As-Salik.

H. Tuhfat Al-Mussali Wa-Sharhaha.

The writings of At-Tatai‘i, written by Muhammed Fbn Ibrahim
who died in (942 H): they are:

A. Fathul-Yalee] Sharh Mukhtasar Khaleel.

B. Jawahir Al-Mukhtasar Fi Halli Alfath Al-Mukhtasar.
C. Tanweer Al-Mukhtasar Bj Halli Alfath Ar-Risalah.
D. Sharh Mukhtasar Ibn Al-Hajib Al-Far‘i.

E. Sharh Al-Irshad, by Ibn *Askar.

“Hashiat At-Tukhaikhi Ala Mukhtasar Khaleel”; written by At-
Tukhaikhi who died in (947 H): he wrote his Hashiat on Mukh-
tasar Ash-Sheikh Khaleel.

46 - The writings,of Al-Hattab, died in (953/954 H):

47 -

A. Mawahib Aj-Jaleel Fi Sharh Mukhtasar Khaleel: one of his
most famous compilations. He left it as a draft but was made
as a fair copy by his son. It has circulated among people of
the East and the West so that each one who came after him
has derived benafit from it.

B. Tahreer Al-Kalam Fi Masa’il Al-Iltizam: of good novelity
that nobody preceded him to it.

C. Tahreer Al-Maqalah Fi Sharh Nathair Ar-Risalah.

D. Ta‘leeq {commentory) ‘ala Ibn Al-Hajib: it includes a correc-
tion to the disagreed upon matters stated by Ibn Al-Hajib.

E. Sharh Manasik Khaleel: A good book.

The writings of Abdul-Wahid Ibn Ahmed Al-Wanshareesi who
died in (955 H):

21-
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C. ‘Uddat Al-Borouq Fi Jam*‘ Ma Fi Al-Mathhab Min Aj-Jumou-
Wal-Furoug: A helpful book in solving many contradictions
occuring in Al-Mudawannah.

D. “Al-Manhaj Al-Faiq Wal-Manhal Ar-Raiq Wal-Mughni Al
Laiq Bi Adab Al-Muaththiq Wa Ahkam Al-Wathaiq™.

E. Mukhtasar Ahkam Al-Barzali

F. Al-Qasd Al-Wajib.

40 - Majalis Al-Qudhat Wal-Hukkam, written by Muhammed Al-
Miknasi who died in (917/918 H): this book is thd basic refer-
ence for judges until now(D),

41 - The writings of Ibn Ghazi, written by Al-Hiknasi who died in
(919 H): they include the following:

A. “Shifa Al-Ghaleel Fi Halli Maqful Khaleel™: he indicated
therein some faults-which were committed by Bahram. It has

been quiet common in the East and the West. It was full of
knowledge and well edited.

B. “Ithaf Zawi Az-Zakat Wal-Ma'rifah”: it implies good knowl-
edge.

D. “Nathai'r Ar-Risalah™: he compiled therein 2 lot of benefits
and nice jokes intending thereby symbolism.

E. “Al-Kulliyat Al-Fighieyah”: he compiled therein the Fiqh
comprehensive principles under which many particles are
listed.

42 - Turar (writings) of Shams Addin Al-Luqani, written by Mu-
hammed Ibn Hassan who died in (335 H): he edited Turar on
Mukhtasar Khaleelt?), He named them “wonderful editions”.

43, The writings of Al-Manoufi, written by Al-‘Adawi Ash-Shadhali
who died in (939 H): he compiled the useful compilations on
Figh. He explained Risalat Ibn Abi Zaid by the following Sho-
rouh (books):

A. Ghayatu] Amani

(1) "ALFikr As-Sami", vl 2, P 265.
(2) “Shajarat An-Nawr Az-Zakiayah", P 271,
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B. Another Mukhtasar compiled in two books(!),
C. Mukhtasar Nawazil Al-Barzali:a good summary(?),

35 - The writings of Rizq, written by Ahmed Ibn Muhammed Al-
Barnansi who died in (899 H): He has a well- known compiled
writings®. They are useful and good, for example:

A. Sharh Irshad Ibn ‘Askar.
B. Sharh Mukhtasar Khaleel,

C. Sharhan ‘ala Risalat [bn Abi Zaid Al-Qairwani.

36 - Idhah Al-Masalik, by Al-Qalfawi who died in (902 H): It was a
Sharh on Risalat Al-Qairawani; a very famous one.
37 - The writings of Ibn Hilal who died in (903 H):

A. He has famous Nawazil (incidents) and Fatawa(®,

B. Ad-Dur An-Natheer *ala Ajwibat Abi Al-Hassan As-Sagheer.
38 - The writings of Az-Zaqqaq, written by Abi Al-Hassan Al-Tajeebi

who died in (912 H):

A. “Al-Manhaj Al-Muntakhab ‘ala Qawai’d Al-Mathhab™: It
the most wonderful and useful book on the principles of Al-
Mathhab,

B. “Lamieyat Al-Ahkam, known as Lamieyat Az-Zaqqag” A fa-
mous one in the sphere of judgements in Figh.

39 - The writings of Ahmed Ibn Yahya Al Wanshareesi who died in

(914 H):

A, Al-Mi‘yar Al-Mu‘arrub Wal-Jami‘ Al-Mugharrab: a compila-
tion of the Fatawa delivered by the scholars of Africa and Al-
Maghreb.

B. Idhah Al-Masalik Ila Qawa'id Al-Imam Malik: he compiled
in it about (100) principles in Figh upon which the Maliki
disagreement was based. Yet, all or most of them were con-
troversial.

(1) “Nail Al-Tbtihaj”, P 83.
(2) “Tawshesh Ad-Dibaj”, P 52.

(3) “Shajarat An-Nawr Az-Zakieyah", P 267.
(4) “Shajarat An-Nawr Az-Zakieyah”, P 268.
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which was written by his father Abi Bakr Ibn “Assim.

30 - The writings of Al-Qalshani, written by Ahmed Ibn Muhammed
Ibn Abdullah who died in (863 H). He has considerable writings
on the Mathhab‘!) among which:

A. The subsidiary Sharh of Ibn Al-Hajib known as “Ma‘ounat
At-Tallib Wa Tuhfat Ar-Raghib Fi Sharh Al-Imam Ibn Al-
Hajib", a very useful book including researches from Ibn
‘Aratah and others.

B. Sharh Al-Mudawannah.

C. Tahreer Al-Magalat Fi Sharh Ar-Risalat: 2 famous Sharh for
Risalat Al-Qairawani.

31 - The writings of Abdur-Rahman Ath-Tha‘libi Al-Jazairi who died
in (876 H). He has many useful writings among which:
A. Rawdaat Al-Anwar Wa Nuzhat Al-Akhiar.

B. Subsidiary Sharh of Ibn Al-Haijib.

C. Irshad As-Salik.

D. Kitab Jami* Al-Ummahat Fi Ahkam Al-‘Ibadat.

32- “Shifa Al-Ghaleel Fi Sharh Mukhtasar Khaleel”, writtin by Ibn
Al-Azraq who died in (896 H); one of his greatest writings is his
comprehensive sharh on Mukhtasar Khaleel known as “Shifa Al-

Ghaleel”. It was the most convincing Sharh ever written on
Mukhtasar Khaleel.

33 - The wrting of Al-Muwwag, written by Al-"Abdari who died in
{897 H): He has two Sharh on Mukhtasar Khaleel: Al-Kabeer
(the big one) which he called “At-Taj Wal-Ikleel” and Al-
Mukhtasar (the summarizd one), They are nearly similar in size
but each one surpasses the other in some positions. They are
quite perfect in editing texts and summarizing them,

34 - The writings of Halawlaw, written by Al-Yazlitni who died in
(898 H):

A. “Al-Bayan Wat-Takmeel Fi Sharh Mukhtasar Khaleel”: A big
and beautiful Sharh on Al-Mukhtasar.

(1} “Rihlat Al-Qalsawi”, P 116,
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His books were characterised by their good and thorough han-

dling of the works, which created a new stage in the Maliki

Mathhab. A Stage marked by a lot of principles and details in the

procedures and objective judgements. Among his books:

1 - His two (Shourouh) on “Al-Mudawannah™ which was writ-
ten by Sahnoun.

2 - Sharh Ar-Risatah.
3 - Sharh Kitab At-Tafree* by Ibn Al-Hallab.
25- The writings of Ton Marzougq (Al-Hafeed), written by Muhammed
Ibn Ahmed who died in (842 H). Among his writings were:
1 - “Al-Mutra* An-Nabeel Fi Sharh Mukhtasar Khaleel™: It is
quite prefect and well presented.

2 - “Rawdhat Al-Areeb Wa Muntaha Amal Al-Labeeb Fi Sharh
At-Tahtheeb”,

26 - Sharh Mukhtasar Khaleel, written by Al-Gharnati who died in
(848 H). He has many writings among which is “Ash-Sharh Al-
Kabeer ‘ala Mukhtasar Khaleel”,

27 - Sharh Al-Qalshani ‘ala Ibn Al-Hajib, written by ‘Umer bn Ab-
dulla Al-Qalshani who died in (848 H). He has a great Sharh on
Ibn Al-Hajib. It is very beautiful and all-inclusive. In this book,
he compiled the statement of Ibn Abdus-Salam and annotated it
with the statements of other commentators such as Ibn Rushd
and Ibn Haroun.

28 - The writing of Az-Zawawi, written by Al-Kasanteeni who died
in (857 H). He explained Mukhtasar Khaleel by three Shourouh
which were:

A. Tas-heel As-Sabeel Limuqtatif Azhar Rawdh Khaleel .
B. Faidh An-Neel.

C. Tas-heel Al-Mushtaq Fi Sharh Mukhtasar Khaleel Ibn Is-
haag.

29. Sharh Al-Tuhfa, written by Ibn ‘Assim who died in (857 H).

Among his writings were: his good Sharh on Tuhfat Al-Hukkam

17-
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A.

C.
D.
E.

He explained sharh Mukhtasar Khaleel properly. Students
benefited from it as it was quiet clear. Among his explana-
tions to Mukhtasar Khaleel are the following.

(i) Ash-Sharh Al-Kabeer
(ii} Ash-Sharh Al-Awsat,
(iii) Ash-Sharh As-Sagheer.

“Ash-Shamil Fil-Figh”: He wrote it in the same stayle as his
Sheikh (Khaleel) did in his Mukhtasar mainly in verification
and perfection(!), It was one of his great compilations as far
as collection and knowledge are concerned

Sharh Ash-Shamil,

Sharh Al-Irshad.

He composed “Ad-Durar Ath-Thameenah” in (3000) lines of
poetry and explained them(®,

22. The writings of Al-Aqfahsi, written by Abdullah Ibn Miqdad Ibn
Isma'eel (died in 823):

A.

B.

He explained ar-Risalah very well, so that those who fol-
lowed him have benefitted from it

He explained Mukhtasar Khaleel in three big books. It was
nearly the same as the writings of Bahram regarding ver-
ification and it was full of benefits().

23, “Tuhfat Al-Hukkam Fi Nakt Al-‘Ugoud Wal-Ahkam”, written by
Ibn ‘Asim (died in 829H.): A famous widespread book on Figh
that was explained by the scholars of the East and the West who
gave it their atmost attention because of jts easy wording and
smooth style. “Al-‘Asimieyah” was his last writings and one of
their most useful,

24 - The writings of Ibn Naji, written by Abul-Fadhl Qassim Ibn Issa
Ibn Naji who died in (838 H).

(1) “Shajarat An-Nawr Az-Zakieyah”, P 239.
(2) “Tawsheeh Ad-Dibaj", P 84,

(3) “Adhaw' Al-Lami", voi 5, P 71.

(4) *Nail Al-Tbtihaj", P 155.
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The style of the book is a concentrated summary and almost like
riddles. As for its methodology, it states in its introduction that it con-
tains much hesitation in the statements it quotes without making a de-
cision regarding the rule. However, neither non-preference in these
statements nor refraining from giving a final decision concerning these
quotations has resulted from the author’s negligence.

The two scientific facts which are the style of the concentrated
summary that was never been tackled before and the methodology of
the scientific modesty by leaving the door for preferential Ijtihad par-
tially open so that scholars coming after him might compete with each
other to demonstrate their creative abilities and interpret the urging
need to explain this book.

C. Manasik Al-Hajj (ie, Hajj rituals): He wrote a moderate nice
book on this subject and it was approved by many people.

19 - The writings of Ibn Farhoun: written by Ibrabim Ibn Ali, (died in
799 H). They include the following:

A. Tas-heel Al-Mahammat Fi Sharh Jami* Al-Ummahat.
B. Kashful-Nigab Al-Hajib Min Mustalah Ibn Al-Hajib.
C. Irshad As-Salik ala Af‘al Al-Manasik.

20 - “Al-Mukhtasar Al-Fighi” written by Ibn ‘Arafah Mahammed Al-
Warghami, (died in 803 H). He wrote wonderful writings and
strange compilations, among which was his books on Figh. His
Mukhtasar was one of the greatest encyclopedias in the Maliki
Figh(). It was a reference for one who wants to elaborate on
knowledge. Ibn ‘Arafah‘s method in teaching was to unify cases
and invent equivalents and researches. Based on this method, he
devoted himself in the service of Figh releasing it from confine-
ment to the method of Ikhtisar (summary). Since Ibn Arafah’s re-

searches and views in Figh were based on theoretical aspects
both in the fields of teaching and writing, they were not regarded

as Figh, but they were considered as “Tafakkoh™?).
21- The writings of Bahram Ibn Abdullah Ad-Dameeri (died in
80SH),

(1) Tarajim Khalleel”, Azzoum, P 116.
(2) Study of Figh,
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“Sharh ‘ala Ibn Al-Hajib" from which people have quoted their
statements.

16 - “Tagieed Al-Anfasi ‘ala Ar-Risalah”, written by Yusuf Ibn
*‘Umar Al-Anfasi, (died in 761 H). Ash-Sheikh Yusuf has a fa-
mous Tagieed (limitalion) on Ar-Risalah that has been cir-
culating among people.

17 - “Kifaytul At-Talib Fi Sharh Mukhtasar Al-Jallab”, written by Ibn
Farhoun (died in 769 H). He explained in it Mukhtasar At-
Tafreea', written by Ibn Al-Jallab. All of his books were good.

18 - The writings of Khaleel Ibn Is-haaq Al-Jundi, (died in 776 H).
He has useful writings showing his wide knowledge(!). Some of
which are:

A. “At-Tawdheeh™: he explained therein “Jami‘ Al-Ummahat”
properly. He selected that explanation from Sharh Ibn Ab-
dul-Salam. He frequently refered the “branch” to a *‘fun.
damentel”. It is unanimously accepted and studied by peo-
ple(®. It was a book for all people be them in the East or the
West. Really, it was a blessed Sharh.

B. “Al-Mukhtasar™,it is a useful Mukhtasar on Figh®); in which
he indicated the (Al-Mashhour); free from difference. He
classified therein so many branches in a brief eloquent man-
ner which led people to comprehend and memorize it. Real-
ly, it was of great benefit and eloquent content. It combined
between summarry and accuracy.

Shurouh Mukhtasar Khaleel:

Scholars of Malikieyah took great interest in Mukhtasar Khaleel,
Among the little evidences for this interest are the Shourouh, Hawashi
and Ikhtisar which they have written on it since its appearance till
now.

The style and the methodology of the book require the need for

new and a fot of Hawashi and Shourouh equivalent to the number of
Malikieyah scholars.

(1) “Shajarat An-Nawr Ath-Thakiyah", P 223,
(2) "Ad-Dibaj Al-Muthahhab", vol 1, P 357-358.
(3) *Ad-Durar Al-Kaminah"”, vol 2. P 86,

-14-
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He explained Mukhtasur [bn Al-Hajib (Jami* Al-Ummahat) in a
manner surpassing Ibn Abdul-Salam(?), He explained it well
which made it widely accepted. It was a full explanation that has
been an example to be followed by those coming after him. It
paved the road to Khaleel Ibn Is-haaqg in his sharh known as “At-
Tawdheeh™

12 - The writings of Muhammed Ion Haroun Al-Kinani, (died in 750

H.), are the following:

A. “Ikhtisar Kitab An-Nihayah Wat-Tamam™:, it was clear both
in meanings and structure, almost equals one-third of the
original,

B. “Sharh Mukhtasur Ibn Al-Hajib Al-Far'i” (Jami* Al-
Ummahat).

C. “Sharh At-Tahtheeb”, written by Al-Barath'j

D. “Ikhtisar At-Tahtheeb”.

E. “Sharh Al-Mudawannah”,

F. Ikhtisar Ajwibat Abi Al-Waleed Ibn Rushd.

13 - The writings of Al-Muqri, written by Muhammed Ibn Mu-
hammed Ibn Ahmed (died in 758 H). They are as follows:

A. “Kitab Al-Qawa‘id”", it is an unparalleled useful book®, Its
purpose was to establish (1200) rules constituting the close
foundations for the strange and indecent major issues of dis-
agreement. It is a wonderful book the purpose of which was
the deduction of the comprehensive principles npon which
Figh theories were based.

14~ “Hashiah ‘ala Mukhtasar Ibn Al-Hajib Al-Far'i™: it is a very beau-
tiful Hashiah containing researches and reports not found in oth-
ers™,

15 - “Sharh Al-Bijai ‘ala Ibn Al-Hajib", written by Ahmed Ibn Idris
Al-Bijai (died in 760 H). The author has a book known as

(1) “Mugaddimat Ibn Khaldoun", P 246.

{2) * Nail Al-Ibtihaj", P 254,
(3) “Nafh At-Taeeb”, vol 7, P 231.
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wonderful great writings among which are:

A. “Kitab Az-Zakheerah", it is one of the great books of Mal-
ikieyah(!) which includes all the books on Figh according to
Mathhab Al-Imam Malik which were regarded as founda-
tions of the Mathhab.

B. “Al-Thkam Fi Tamyeez Al-Fatawa ‘An Al-Ahkam and Ta-
surrufat Al-Qadhi Wal-Imam"”. This book included a lot of
benefits and it has been well classified.

C. “Kitab Al-Furouq”, it is an honourable book. Sometimes, is
called as “Kitab Al-Anwar Wal-Anwa".

D. “Sharh Mukhtasur Ibn Al-Hajib”, written by Ibn Dageeq Al-
‘leed who explained part of “Mukhtasur Al-Imam Ibn Al-
Hajib Fi Mathhab Malik” until he reached the chapter which
covers Al-Hajj.

7 - The writings of Ibn ‘Askar Al-Baghdadi which include the fol-
lowing:

A. Kitab Al-Mu‘tamad Fil-Figh.
B. Kitab Al-*Umdah Fil-Figh.
C. Kitab Al-Irshad Fil-Figh.

8 - “Mu‘ieen Al-Hukkam ‘ala Al-Qadhaya Wal-Ahkam: it is a useful
book and full of knowledge.

9. The writings of Burhan Addin As-Safaqusi include the following:
A. Nawazil Fil-Furou'.
B. Sharh Azeem ‘ala Ibn Al-Hajib.

10. The writings of Al-Tasawoli include the following:
A. At-Tahtheeb.

B. “Sharh Kitab ar-Risalah”, an interesting and useful ex-
planation.

11 - “Tanbeeh At-Talib Lifahm Kalam Ibn Al-Hajib”, written by Al-
Hawwari (died in 749 H.)

(1) “Ad-Dibaj Al-Muthahhab”, vol 1, P 237,
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Ibn Al-Hajib. All these compilations followed a codified pattern.
The Second Method:

If Al-Mukhtasarat (summaries), Shorouh (explanations) and
Hawashi (commentaries) were the feature of most writings of theortet-
ical Figh in that stage yet the practical Figh, with its various branches,
took an opposite direction. It expanded in Figh by writings that fol-
lowed the application of Shari‘ah rules on the incidents in terms of 2
judgement or a Fatwa, complying in that with “the method of details
in the practical forms of the cases of rules”,

As far as the subject is concerned, books of theoretical Figh
whether be in the form of Mukhtasarat, Shorouh or Hawashi are con-
centrating on certain writings which became famous and were ap-
proved such as Al-Mudawannah, At-Tahtheeb and Al-Risalah. Schol-
ars of that stage took interest in the theoretical Figh with all its
branches, Fatawa, rules, documentation and “that which has been
practised”.

The Most Famous Writings of this Stage:

1 - “Aj-Jami' Baynal-Ummahat”, written by Ibn Al-Hajib. He clas-
sified the useful compilations which were fully vertified and
most approperiate(l), his books were widely accepted for their
propemness. His compilations were extrermely comprehensive.

2 - “Tagieed Al-Haskuri 'ala Ar-Risalah”, written by Al-Fassi who
has many famous writings® on Figh among which is the above
mentioned book(?),

3 - “Ikhtisar At-Tahtheeb”, written by Ibn Al-Muneer who has good
and useful writings among which is the book mentioned
above.

4 - “Turar Abi Ibraheem Al-A‘raj ‘ala Al-Mudawannah”; was one of
the approved books®),

5 - "Mv’llafat Al-Qarafi:, written by Ahmed Ibn Idris who wrote

(1) “Siyar A'lam An-Nubala™, by Ath-Thahabi, vol 32, P 266,
(2) “Tarajim Khalese]” , by Azzoum, P 102,

(3) “Al-Fikr As-Sami” , vol 2, P 232,

(4) “Ad-Dibaj Al-Muthshhab", vol 1, P 243,

(5) “Al-Fikr As-Sami”, vol 2, P 232.

11-



*Yol.X1, 1999 , 41st Edition , Contemporary Jurisprudence Research Journal*

opposite to the preferred and Al-Mashhour opinions was adopted
in order to achieve an interest.

Conditions for applying the principle of “that which has been
practised”:
i. Confirming that such an act was practised .

if. Knowing the locality where it was put in to force whether be-
ing general or special.

iti. Knowing of its time.
Method of writing and its subject:

Since the seventh century Hijri the Maliki Figh has adopted two
methods:

First method:

It is the one concemned with follwoing up summarizing, editing
and brushing the cases of written rules. The method of summarizing
adopted by Al-Imam Al-Ghazali in his book (Al-Wajeez), was of great
effect in developing the work of Figh based on this method. This was
declared by Ibn Shas in his book (Al-Jawahir Al-Thameenah).

Scholars of this stage have inherited a scientific material whose
narrations and statement were revised. One of the clearest changes
which emerged was that although (Al-Wajeez) has strongly con-
centrated on quoting the opinions of Ash-Shafi‘ieyah, but it harmon-
ized between Ash-Shafileyah and the other Mathabib. This was men-
tioned by Al-Imam Al-Ghazali in his introduction of the “Al-Wajeez".
This method was characterized by summarizing, and revision, arrange-
ment and refinement.

During the stage of settlement, this method of summary was
greatly developed and gradually turned into a a compendium that in-
cludes a wide variety of scientific subjects. For example, the book en-
titled (Jami* Al-Ummahat), written by Ibn Al-Hajib, was a brief pres-
entation of a wide scientific subjects that was not less than the subject
included in (Iqdul-Jawahir) of Ibn Shas.

The method of intensive summary reached its climax by the ap-
pearance of (Mukhtasar Khaleel) where he summarized the book of

=10-
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Mashhour opinions are proved to be correct regarding a certain
case, then either of which will be approved. But diverting from
Ar-Rajih or Al-Mashhour opinion to Adh-Dha‘eef or Ash-Shath
will not be allowed unless no other opinion is found.

Approved well-known opinion (Al-Mashhour)
According to subschools and scholars:-

Al-Mashhour is characterized by the big number of the approved
scholars of the Mathhab who hold it. But who would say that so and
so opinion is Mashhour? Malikieyah scholars state that: “when Egyp-
tian and Medani scholars differ, precedence would most likely be giv-

en to Egyptian scholars; and when the scholars of Maghreb and those
of Iraq differ, preference would be given to the scholars of Maghreb”.

Egyptian scholars preference over other ones was clear because
they were the prominant figures of the Mathhab and because Ibn
Wahb, Ibn Al-Qassim, and Ashhab were among them.

When the key figures of the Mathhab differ regarding the pre-
ferred and the well-known opinion, the late scholars believe that:

1 - Ibn Rushd, Al-Mathari and Abdul-Wahab are in equal level re-
garding Al-Mashhour.

2 - Ibn Rushd well-known opinion is given precedence over Ibn Bu-
zaiza, [bn Yunus and Al-Lakhmi.

3 - Ibn Yunus is given preference over Al-Lakhmi.
It should be noted that this order is not fully agreed upon.

“That which has been practised”: one of the important principies of
preference according to Malikieyah is to give precedence of the that
which has been practised over others. The work of jndiciary and the
other rules.

Types of “that which has been practised™:

1- Local one, i.e judicial opinions based on that which is opposite to
Ar-Rajih and Al-Mashhour opinion, were adopted due to a cus-
tom for example.

2 - Absolute one: and is called to the judicial opinions on which the

9.
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Ibn Al-Qassim in another book. In addition, his statement in (Al-

Madawannah) is given precedence over his two narrations from Al-

Imam Malik in another book.

Thus, the order goes like this: -

1- The statement of Al-Imam that was narrated by Ibn Al-Qassim in
Al-Mudawannah.

2 - Al-Imam’s statement that was reported by other jurists other than
Ibn Al-Qassim's in Al-Mudawannah,

3 - Ibn Al-Qassim's statement in Al-Mudawannah.

4 - Statements of jurists other than Ibn Al-Qassim in Al-
Mudawannah,

5 - Al-Imam’s statement that was reported by Ibn Al-Qassim in books
other than Al-Mudawannah.

6 - Al-Imam's statement that was reported by other jurists than Ibn
Al-Qassim in books other than Al-Mudawannah.

7 - Ibn Al-Qassim's statement in books other than Al-Mudawannah.
8 - Then the statements of the Mathhab’s other jurists.
Classification of opinions in Figh as far as
Accredition and preference are concerned
A Fighi opinion of a certain case has one of the following de-
grees:-

1 - Ar-Rajih(: jt is that which involves strong evidence.

2 - Al-Mashhour(?: opinions differ regarding its definition. It can ei-
ther be defined as (1) that which implies strong evidence and be
then like the preferred opinion or (2) that whose holders are nu-
merous or (3) Ibn Al-Qassim narration from Malik in Al-
Mudawannah,

3 - Adh-Dha‘eef® and as-Shath(®) respectively: they are the opposite
of Al-Mashhour and the Ar-Rajih. For example, if a Rajih or a

(1) preferred opinion.
(2) well-kmown opinion,
{(3) weak opinion.

(4) abnormal opinion.



“Al-Mathhab” as Terminology according to
Malikieyah (3- Stage of Settlement)

Dr. Mohammed Ibrahim Ahmed Alj ()
Maliki Subschools in this stage:

The second stage witnessed the start of the intermingling of the
opinions of the Maliki Mathhab subschools which helped in the pro-
duction of books in Fighi representing the Mathhab's irrespective of
the subschools’ affliation to these opinions. This intermingling de-
veloped and became a unit of integrated method of Ijtihadat (in-
dependent reasonings). Many scientific and political factors helped in
the existence of this unity, among them were:

(1) The absence of the subschools of Iraq and Al-Medinah from
the field of the Mathhabi activity.

(2)The weakness of the [slamic state in Andalusia which gradual-
ly led to the absence of the Maliki subschool of Andalusia. No Sub-
schools remained in this field except that of Egypt and Africa (Al-
Maghreb) which were closely correlated. An example of this correla-
tion was that which took place between Cairo and Tunisia. It was rep-
resented by Tbn Al-Hajib, Al-Qurafi and Az-Zawawi from Egypt and
Ibn Haroun and Ibn Abdul Salam from Tunisia.

Principles of preference:

The distinguishing feature of this stage was the role of perference
which was known as a theoretical Ijtihad that acknowledges the study
of statements, closely examining them and then selecting from them
by working out the method of preference.

For more details, Ibn Al-Qassim's narration in Al-Madawannah
is given precedence over that of other jurists; and the narration of any
one other than Ton Al-Qassim is given precedence over the statement
of Ibn Al-Qassim in any book other than (Al-Mudawannah). Also, the
statement of Malik that is related by Ibn Al-Qassim even in a book
other than Al-Mudawannah is given precedence over the statement of

(*) A former Professor of Figh and Comparitive Islamic Figh at the College of Shari‘sh
and Islamic Studies, Ummal-Qura University, Makkah Al-Mukaramah.
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pendiums), in order to solve their questions and out of their keennes
on the safety of their religion.

The aim of those men was not to crave after life, nor seeking for a
status, nor a sovereignty. Rather, they were secking the safety of the
creed and preserving it for the sake of Allah’s pleasure.

“Essence required that Futya (delivering of Fatwa) is not to be per-
missible unless by the trust-worthy namates from the trust-worthy
who, in turn, narrates it from Al-Mujtahid whom Al-Mufti imitates,
so that the Fatwa regarded as correct from Al-Mufti the same as the
Ahaddecth be regarded as correct from Al-Mujtahid; because this act
is a transmitting of the religion of Allah in both cases. However, any-
thing other than that should be regarded forbidden™ (.

By these words, the early scholars used to abide whether in their
sayings or deeds; may Allah reward them best for their services to
their Ummah, He is the Helper,

(1) “Al-Math-hab as Temminology according to Malikicyah”, stage of evolution, 15th Edi-
tion, fourth year, 1413 H. Al-Math-hab as Terminology according to Malikieyah, stage
of Developmeat, 22nd Edition, sixth year, 1415 H. In the 40 Ist Edition, stage of settle-
ment,
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Although these acts are considered as obligtions on him, but he
preserved thereby his creed, and by so doing he used to renew the call
for them whether by saying, deed or behaviour. Therefore, people en-
tered Allah’s religion in crowds and they will remain as such till Allah
inherits this earth and whichever oniit.

Truely, the Muslim preserved the Figh of his Shari‘ah, and worked
out the method of ijtihad (independent reasoning) in matter ne-
cessitating this method. Therefore, he found the practical solutions for
Nawazi] (incidents), so as to widen narrower matters, and lift em-
barrassment and stop obligation on that which can’t be endured, guid-
ed by Allah’s Book and deriving evidence from the Sunnah of his
Prophet (peace and prayers be upon him).

This was the Muslim Faqeeh(l) who used to move from one coun-
try to another so as to recall a reading of a hadeeth ambigious to him;
and be guided by an evidence not known to him before; and to check a
case which he heared about or was narrated to him.

We realized that from the biography of our pious ancestors and
their state in their former times. However, the three distinguished re-
searches written by our brother D.Muhammed Fbrahim Ahmed about
Al-Mathhab Al-Maliki,reflect a true image for those outstanding men
of this Ummah who have devoted themselves for the service of the
Shari ‘ah of Allah.

Irrespectve of their affiliation to a certain Mathhab, we saw how
they proceeded to carefully examine books,and how they have been
doing Tafree*,? Takhreej () and Tarhjeeh®. Also, we saw how many
schools had emerged in different parts of the Ummah, and how thou-
sands of men have received knowledge from these scholars. We saw
how they used to solve problems by a simplified Figh, a thorough
analysis and a correct consideration. We, also, saw how a lot of peo-
ple, from all countries of this Ummah, were taking an interest to read
their compilations and extended books and their Mukhtasarat (com-

(1) Scholar of Figh.

(2) Referring the “branch” to the “fundamental” in the Hadeeth.

{3) Quoting the Hadeeth in one or other ways (hat testify 1o its soundness. They should
agree with it both in wording and meaning. ) .

{4) Preferring one opinion among many other opinions regarding the discussed case.
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All praise be to Allah the Cherisher of the Worlds and prayers and
peace be upon His Prophet and Messenger Muhammed the Honest
upon him be best prayers.

Civlizations of nations continue if they are renewed, and perish
when they cease. Therefore, their existance and non-existance is de-
termined by these two situations. Renewal, here, doesa’t mean that
which others make for them and hence follow their footsteps being fed
by their food and wearing of their clothes, but it is the “renewal” that
originates from their essence and “invariables”. This is the truth as we
have learned it from the history of nations in ancient ages.

No matter what was said about the interaction and the inter-
mingling of international civlizations among each other, even though
in some of their forms, but it is indisputable that nations could not be
renewed nor persist except through their nature and formations. If it is
said that the civliztion of our nation reacted, in the past, with other civ-
ilizations, then this is an unquestioned fact, but, basically, it was man-
ufacturing its commodities by itself, and wearing its clothes from its
textiles, and learning from its sciences, and renewing from within. It
couldn’t have influenced both East and West except after it, initially,
preserved its existence and relied on its “invariables”, This preserva-
tion had been embodied in many forms despite afflictions and trails.

The Muslim preserved his Quran, and hence no evil has affected it.
Therefore, a minor misconstruction in one Ayah or even a letter of its
letters has been a reason to correct it and then punishing its committor.
He preserved Sunnah of his Prophet by setting principles and scientific
criteria to protect it from Al-Isra’eeliyat?) and the misconstruction
made by devious persons. He preserved his Salat during day and night,
and during his times of peace and those of war.. He maintained his
Siyam and habituated boys to it, so that they might get accustomed to
it while they are minor and then observe it when they get mature, He
went across deserts, seas and air seeking the sacred House of Allah
whether be as a pilgrim, ‘Umrah performer or a visitor.

(1} Traditions compiled by Jews and ascribed them falsely to the Messenger of Allah
(peace and prayers be upon him).
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3 %Y In the Name of Allah, Most Gracious, the Most Merciful
{

Ves Principles and Regulations for Publication
0;.".: Contemporary Jurisprudence Research Journal staff would like to no-
R tify rescarchers that principles of publication in the journal ne-
?a cessitate the following : :

A 1- Research submitted for publication, should be based on Islamic (Figh)

) jurisprudence .

Qk‘-. 2- Research should concentrate on issues, questions and contemporary

problems and the way of finding both scientific and practical solutions
¢ for them according to Islamic (Figh) jurisprudence, and its concepts
) which is authorized by the people of Sunnah and the consensus (ljm'a).
> 3- Research should be subjective and comperhensive.t should follow a sci-
‘) cntific method by depending on original references, documentation
and explanation of (Ahadith) showing their degree of authentication .
4- Any research submitted for publication, should not have been pub-
A lished in cither a book, a journal or any other means of publication,
v Rescarches submitted for publication to another joumal or those
02 which were presented to universities or scientific symposiums and
™ the like, will not be published .
5- Stating of scientific references in the footnotes along with a short difini-
tion for the figures mentioned in the research .
S 6- Scientific references and their authors’ names should be alphabetically
' indicated at the end of any research . Place and date of printing along
with the publishing house should also be mentioned .
7- A statement indicating that the research has not been published before,
should be attached to the research .
8- Research should be concluded by a bricf summary indicating.results
and opinions included in it .
9- A satisfied abstrcat should be attached to the research to be translated
into English .
10- Pages of rescarch should not be less than twenty pages of the journal.
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e 11- Rescarcher's name should be fully written along with his scientific
”: post, if any.
[)

12- Researches should be arbitrated by (Fuqahaa) jurists and specialized
scholars (Ulama) according to a method which indicates prinicples
and procedures of arbitration . From this principles : is that arbitrators

.'ﬂ\

S‘n should not know the names of rcscagchcrs and vice versa, whether ar-
'ke'. bitrators reccommend to publish their researches or show some ob;

servations or even recommend not to publish them.
13- The journal should pay a compensation for the research after being published .
14- Rescarches which not published,will not be retumned .
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