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+Cases from Jurisprudence (Figh) Point of View *

To him, and he will dwell
Therein in ignominy(".

Unless he repents, believes,

And works righteous deeds,

For Allah will change

The evil of such persons

Into good, and Allah is

Oft- forgiving, Most Merciful,®.

Omittion of Salat is one of the cardinal sins such Ash-Shirk (as-
sociating partner to Allah) and fornication. But if a servant repents and
work righeous deeds, it will be approperiate for Allah to change his
evils into goods, and Allah can do without laying difficalty on his ser-
vant and obliges him to make Qadha for many prayers which he can’t
do.

Therefore, the more fitting for correctness may be what was held by
somne [mams belonging to the Hanbali Mathhab and Al-Imam Ibn
Hazm who believe that the one who omits Salat without denial to its
obligation, should tum into Allah in repentence, seek Allah’s Forgive-
ness as much as he can and work much righeous deeds.

To Sum up the preceding, Salat is obligatory on the Muslim as
an individnal obligation as from the time he attains puberty, and
then it is forbidden for him to omit or delay it from its stated
times. But if he ommitted it out of negligence, he should turn to
Allah in repentance with its three conditions which are; to give up
disobedient act, repent and decide not to commit it again.

Concerning the Qadha, group of Fugaha maintain that making
Qadha for the missed prayers is obligatory- some Imams of the
Hanbali Mathhab along with Al-Imam Ibn Hazm opposed this
view. Yet, the correct opinion may be that Qadha will be oblig-
atory if the missed prayer are few such as five or ten prayers, but
as it is mentioned in the case, the more suited is that Qadha will
not be obligatory, because the one who ommitted Salat for ten
years, should have offered (18,000) Salat, which would lead him to
difficulty,and Allah can do without placing burdens on his ser-
vant. So if a servant repents and work righteous deeds, Allah will,
certainly, change his evils into goods.

(And Allah is All- Knowing)

(1) Surat Al-Furqan, verse 69,
(2) Surat Al-Furgan, verse 70.
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omits Salat intentionally. Al-Imam Ibn Hazm was one of them as it
was stated earlier. His view was criticized as it opposed the Ijam*
(Consensus) and for being invalid as an evidence(?,

I say: There is no disagreement that the one who omits Salat in-
tentionally is committing one of the cardinal sins and thus, he is re-
quired to make repentence by its three conditons wishing by that
Allah’s Forgiveness and Mercy.

But disgreement takes pace in whether he is required to make Qad-
ha.This, however, would be correct if the missing prayers are few such
as five, ten or twenty prayers. But dispute arises if the number of miss-
ing prayers is more as it is in the case. So the one who ommitted Salat
for ten years, should have offered (18,000) Salats if it is believed that
Qattha is obligatory on him.But this would lead to difficulty and Allah
is so Merciful and Kind to lay difficulty on his servants. Almighty
Allah says in this concern:

On no soul doth Allah
Place a burden greater

Than in can bear®,

And his Almighty saying:
So fear Allah

As much as ye Can®),

Out of Allah’s Mercy with his servants, he changed their evil deeds
into good deeds if they repent and work righteously. After he threat-
ened those who commit cardinal sins by chastisement, he excepted
those who repent and rendered their evil deeds into good ones.Allah
says in his Book:

Those who invoke not,
With Allah, any other god,
Nor slay such life as Allah
Has made sacred, excep
or just cause, nor commit
ornication; and any that does

This (not only) meets punishment(),

But the chastisement on the Day
Of Judgement will be doubled

(1) “Al-Majmou"", An-Nawawi, Ibid, P71.
{2} Surat Al-Bagarah, from the verse 286,
(3) Surat At-Taghabon, from the verse 16,
(4) Surt Al-Furqan, verse 68.
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*Cases from Jurisprudence (Figh) Point of View *

expiate his Sin and would not be regarded correct from him; but he
should do more voluntary Salat and observe Siyam.

If he missed so many prayers, he should engage himself wholly in
making Qadha unless that weakens his body or makes him fear to be
sick, and unless that affect him in his property by being unable to dis-
pose of it in such a manner he could not follow up his sustenance or

being affected by thad(),

Al-Imam Ibn Hazm holds that whoever omitted Salat intentionally
until its stated time was over, he would never be able to make Qadha
for it, and thus he should do many charitable deeds and many vol-
untary Salats in order to weigh his balance on the Day of Judgement,
and he should turn to Allah in repentence and ask his forgiveness.

Abu Muhammed said: “Almighty Allah fixed for each obligatory
Salat a time with two definite sides; it begins in a definite time and ter-
minates in a definite time. Therefoe, there is no difference between the
one who offers it before its due time and the one who offers it after its
time, because both of them offers it in the wrong time and hence they
are equal in their transgression to the boundaries set by Almighty Al-
lah”, ... until he says: “Any act which is contingent on a definite time,
it will not be correct on a time other than its time; and had it been cor-
rect on a time other than that time, then that time would not have been
a time for it"(@,

From the preceding it manifests that a group of Fuqaha hold that it
is, obligatory to make Qadha for missing prayers, deriving evidence
from the Hadeeth reported by Abi Hurairah, may Allah be pleased
with him, that the Prophet (peace and prayers be upon him) ordered
the one who commits Jima*“ (sexual intercourse with his wife) during
the day of Ramadan, to observe one day in fasting along with the pay-
ment of Kaffarah (expiatory gift), instead of the day he has spoiled
with Jima‘. And also from the Hadeeth, which was previously- men-
tioned, that the Prophet (peace and prayers be upon him) said:
“Whoever slepf without offering Salat, or rather forgot it, let him
offer it if he remembers it". Since the one who forgets is ordered to
make Qadha, then the one who omits Salat intentionally will have pri-
ority to make Qadha.

However, some Imams of the Hanbali Mathhab opposed this view
and believed that making of Qadha would not expiate the one who

(1) "520-!;2}?‘. Al-Mardawi, vol 1, P 442-443, “Kashshaful-Qina", Al-Bahouti, vol 1, P
() Al-Muhullah Bil-Athar", Ton Hazm, vol 2, P 10-11.
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cuses for that is such as being distracted by the enemy as it was hap-
pened to the Prophet of Allah (peace and prayers be upon him) in the
Day of Al-Khndaq when Disbelievers distractd him from offering four
Salats and he offered them later. Among these excuses, also, is the
traveller when, gets afraid of thieves and highway robbers. However,
repentence would be considered after making Qadha, otherwise de-
laying of Salat would remain, and thus repentence would not be cor-
rect from him because one of its conditions is to give up the dis-
obedient act. And as to the opinion that the cardinal sin is removed by
Hajj this means that the accepted Hajj, expiates cardinal sins(!).

In Mathhab Al-Imam Malik, Any one who forgets, or omits many
prayers, should pray as much as he can and then go to his affairs.If he
finished them, he should pray also the rest of the prayers he had
missed untill he performs all that which he forgot or omitted(?),

In Mathhab al-Imam Ash-Shafi‘i, any one who omits Salat in-
tentionally, should make Qadha as it is praise worthy for him to re-
lease his covenanl if he missed Salat due to an excuse such as sleeping
and forgetfulness; and as an obligation if he missed it without an ex-
cuse in order to hasten the release of his covenant, deriving evidence
from the saying of the Prophet (peace and prayers be upon him):
“Whoever slept without offering Salat, or rather forgot it, let him
offer it when he remembers it”.

It is desireable to make Qadha for missed prayers in succession,
taking evidence from the fact that the Prophet (peace and prayers be
upon him) made up for missed prayers at the Day of Al-Khandaq
in succession. But if he made Qadha but not in order, it would be per-
missible(®,

In Mathhab al-Imam Ahmed, whoever missed some prayers, he
should make Qadha for them immediately. This is the view adopted by
the Mathhab and was supported by the Jomhour of Fugha. It is said, it
is not absolutely that Qadha should be made immediately. And it is
said s:::j should be made immediately in case that only five prayers are
missed.

Sheik Taqiyaddin, one of the Imams of the Mathhab, stated that if
the one who omits Salat intentionally repented, his Qadha would not

{1) See “Hashiat Ruddal-Muhtar" Ibn ‘Abdeen, vol 2, P 62-63.

(2) “Al-Mudawannah”, Al-Imam Malik, vol I, P 123, See “Mawahib Al-Jaleel”, Al-
Hattab, vol 1, P 420. o

(3) “Al-Majmou*", An-Nawawi, vol 3, P 71, "Majma* Al-Zawai'd", Al-Haithami, vol {, P
318-319-320- 321-322. “Sunan Ibn Majah", vol 1. P 228,
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For Such prayers
Are enjoined on Believers

At stated times(D),
And his Almighty saying:

Establish regular prayers

At the sun's decline

Till the darkness of the night
And the recital of the Quran
In morning prayer

For the recital of dawn is
Witnessed(2.

And the time of the Sun's decline lasts to the sunset. So, included in
that time are Salat Az-zuhr (noon prayers), Salat - ‘Asr (afternoon
prayers) and Salatul Magreb (sunset prayers); and Salat-‘Isha (evening
prayers) may also be included in that time. What is meant by (Quran
Al-Fajr) may be the morning prayer and thus the verse had indicated
the times of Salat in genaral form. Then the Sunnah explained them in
details as it is known.

Based on the preceding, Salat is obligatory on the Muslim as Fardh
‘Ain from the time he attains the age of maturity and then he is not al-
lowed to omit neither delay it from its stated times. And if he leaves it
intentionally and with dential but without being unaware of that, he
will no longer be a Muslim®, But if he left it out of negligence, he
should turn to Allah in repentence with its three conditons which are:
1- Giving up the disobedient act he has committed . 2- Repenting of
that he has committed. 3- And determines not to commit this dis-
obedient act again.

But what he is required to do, in other words is it obligatory on him
to make up for the prayers he had missed specially, if he didn't ob-
serve them for many years as it is in the case?

Al-Fugaha have discussed the issue of making up for the missed
prayers, and how it can be made. We will summarize their view points
in this issue.

According to Mathhab al-Imam Ahmed, delay of Salat without an
excuse is regarded as a cardinal sin which would not be removed by
Qadha (making up for Salat), but by repentence or Hajj. One of the ex-
(1) Surat An-Nisa, from the verse 103,

(2) Surat Al-Isra, verse 78,
{3) Sec “Hashiat Ruddul-Muhtar™ Ibn ‘Abdeen, vol 1, P 352,
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From the Sunnah is the saying of the Prophet (peace and prayers be
upon him): “Islam is based on five pillars:

1- To testify that there is no god but Allah and Muhammed is
the Messenger of Allah.

2- To set up regular prayers

3. To geve Zakat

4- To observe fasting (during the month of Ramadan)

5- And to perform Hajj for whom who finds means'(!)

And aslo the saying of he (peace and prayers be upon him): “The
covenant between us and them is the Salat; whoever ignores it will

be a Kaffir (Disbeliever)"®),

Since Salat was ordained, Muslims unanimously agreed that it is
five prayers during the day and night, and it is characterized by stated
times. These times are two divisions: The first one is that of obligation
and the second one is the time when it is offered.

Time of obligation starts from the age of maturity deriving evidence
from the saying of the Messenger of Allah (peace and prayers be upon
him): "Pen is lifted off three®®), 1 The sleeping person until he
wakes up. 2- The insane {ill he recovers. 3- And the minor till he
attains age of puberty®,

It was said that time of obligation starts from ten years of age, tak-
ing evidence from the saying of the Messenger of Allah (peace and
prayers be upon him): “Order your children to offer Salat when
they become seven years old, and beat them for it (Salat) when

they become ten years old....” (5,
The more correct is that it is obligatary after maturity.

So what is meant by the saying of the Messnger of Allah (peace and
prayers be upon him) regarding the beating of the boy at ten, is to train
him and make him get accustomed to it that he may not omit it after he
attains puberty.

_ As to the time when Salat is offered, the prescribed Salat has stated
times which were generally mentioned in Allah's Book. Allah says:

(1) “ Sahih Al-Bukhari”, vol 1, P 8. “Musnad Al-Imam Ahmed", vol 2, P26-93-120. “Kun-
zul-Ummal” Al-Burhan, vol 1, P 27-28-29.

(2) “Sunan Ibn Majah”, vo 1, P 342. “Mishkatul-Masabeeh™ At-Tbreezi, vol, 1 P 181,

{3) Obligation upon an adult Muslim is temporarly suspended.

“) ‘%Igsnad Al-Imam Ahmed"”, vol 1. P 140-155-158. “Musannuf Ibn Shaiba", vol 5, P

(5} “As-Sunan Al-Kubrah", Al-Baihagi, vol 2, P 14,
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157- The Rule on one who starts performing
Salat after Twenty and what is in.
cumbent upon him?

By such wording this question was raised by a Muslim brother
in the United States without more details. But we conld assume the
question as follows:

A Muslim omits the performing of the prescribed Salat till he
reached twenty years of age. The enquirer is asking whether he
should make (Qadha) for the missing Salat from the time he was
mature untill the age mentioned in the case?

The answer is that what is known from the religion by necessity is
the greatness of Salat for being one of the five pillars of Islam after the
utterance of (Al-Shahadatain)(l); and that no deed would be regarded
correct nor useful without it, It is Fardh ‘Ain (individual obligation) on
every Muslim who is mature and sane. Its obligation is based on texts
from the Book, Sunnah and jma‘ (Consensus).

From the Book, Almighty Allah commandment to his servants to
establish it is an obligation requiring them to perform it. This is shown
in his Almighy saying:

And be steadfast in prayer:

Give Zakat®.

And his Almighty saying:

Fof Such prayers

Are enjoined on Believers

At Stated times'®),

And, also his Almighty saying:

And they have been commanded
No more than this:

To worship Allah

Offering Him sincere devotion
Being True (in faith)

To establish regular prayers...4).

However, verses commanding to set up prayers are memerous,
(1) To testify that *“No god but Allah and Mohammed is the Messenger of Allah”
2} Surat Al-Baqarah, from the verse 43.

(3) Surat An-Nisa, vers 103.
(4) Surat Al-Bayinah, from verse 5.
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means other that entering houses without the permission of their own-
ers.

The case in brief, is that one of the commandments of Isiam and
its manners is the sacredness of houses and their protection from
transgression. The origin regarding that is the Book, As-Sunnah
and Al-Ma‘quoul.

In the Book is his Almighty saying:

O ye who believe

Enter not houses other

Than your own, until ye have

Asked permission and saluted

Those in them.......(1}

In the Sunnah, the Messenger of Allah (peace and prayers
be upon him) orderd that permission (to enter) shoud be
asked three times in his saying: “When one of you asked per-
mission three times, and it is not granted to him, he should
withdraw™®,

From al-Ma‘quoul, human being's nature and formation as
well as the rules of his life requires, rationally, that he shoud have
a house to protect him; and this necessitate that he should have a
privacy over it, in such a manner that someone else would not be
allowed to do what may refute that privacy

Exculded from asking permission are the houses not used for
living in and the like such as shops for selling and buying .

Based on that, the creditor’s entering in the house of the debtor
is considered transgrtession against him, and the owner would
have a right to bring a legal suit against him because of the fear
and upset he had caused to his family.

(And Allah is All- Knowing)

(1) Surat An-Nout, verse 27.
2) Ibid.
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house, he will not be required to ask permission, but he should give
notice to him that he is entering such as beating the ground by the foot
and the like, so that the naked person could cover himself. But if he is
not living with him, he should not enter (the house) without his per-
mission if the door is closed. But if it is opened, there will be two
opinions, the more proper of which is asking permission.

According to the Mathhab, whover peeped into a house of someone
else through a hole or a window intentionally, and the house owner
threw him with a stone which blinded or afflicted him near his eye and
injured him, and consequently died, he would not be protected by law.
And if he killed another one who entered his house and said: I killed
him to defend myself or property, and if his guardian denied that, then
he should bring forward evidence that he had killed him by way of de-
fending himself, and it would be just enough to say that he entered his
house with his weapon pulled out, but to say that he entered his house
while his weapon is not out, would not be enough unless he (murder-
er) had been known for corruption or there had been enemity between
him and the murdered person, which then would be enough as a pre-
sumption(!),

According to Mathhab Al-Imam Ahmed, it is not permissible to en-
ter someone else’s house without his permission. If he granted him
permission (to enter), he would do so; otherwise he should go back.
That is to say, he should not stand near the door. Also, the one who is
to ask permission is not permitted to stand with his face to the door,
deriving evidence from the case that a man had asked the permission
of the Prophet (peace and prayers be upon him) to enter while he was
facing the door. The Prophet (peace an prayere be upon him) said to
him; “That is not correct. Verily, the order for taking permission
for entrance was enjoined because of that sight"(?),

Based on the preceding rules, houses have sacredness requiring for
entering them the permission of their occupants; and whoever enters
someone else’s house, he is transgressing against him, and the latter
would have the right to defend himself with suitable means.

Consequently, the man, the object of the case, is transgressing his
debtor’s house without any right, and hence, the owner of the house is
allowed to bring suit against him due to the upset and fear he had
caused to his family. And the opinion that the ceditor, by so doing, is
claiming his right, is not justifiable, because claim has its ways and

(1) “Mughni Al-Muhtaj" Al-Shirbceni Al-Khateeb, vol 4, p 197.
(2) “Al-Adaab Ash-Shar‘ieyah” Ibn Muflib, vol 1, P 444-445.
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According to the same Mathhab, the one who asks for permission
if not granted a permission to enter should go back, and not sit at the
door for this would upset the house occupants.

According to the Mathhab, places requiring no need of asking per-
mission are inns and Ribat("} which are set for by-passers. Excluded,
also, from that is when you enter to a house with the purpose of chang-
ing an evil act, or for invasion.

If a house is close to an enemy, then it will be permissible for warri-
ors to enter and fight the enemy from it. Also, excluded, from asking
permission is the one who has a water course located in a house of a
man, and he wanted to repair it, but was not possible for him to pass
inside it, then it would be said to the house owner: either to leave him

repair it or to repair it yourself(!).

According to Mathhab al-Imam Malik, it is not pemissible for any-
one to enter someone else’s house until he has asked his permission,
no matter whether he is (Ajnabi) or related. He should ask permission
even from his mother, and from whomever he is not allowed to look at
her private parts. And if he asked permission and was said to him:
Who are you? , He should define himself by mentioning his name or
anything by which he is identified®.

The evidence for asking mother’s permission is taken from the re-
port that a2 man asked the Messenger of Allah (peace and prayers be
upon him) : O, Messenger of Allah should I ask for my mother’s per-
mission? the Prophet said: “Yes". The man said: I live with her in one
house. The Messenger of Allah (peace and prayers be upon him) said:
to him: “Ask for her permission”. Then the man said: Am I her ser-
vant?, The Messenger of Allah, then, said to him: “Ask her per-
mission, would you like to see her naked?”, The man said “No”. He

said to him “Then, ask for her permission”®).

In Mathhab al-Imam Ash-Shafi‘i , no one is permitted to enter
someone else’s house without his permission, no matter whether he
owns this house, rents or borrows it; and if he is Ajnabi or related but
not a Mahram, he should have an explicit permission whether the door
is closed or not. But if he is Mahram and lives with the owner of the

(*) Ribat: Lodging allocated for variety of people, i-¢ some Ribatat are for old people, oth-
ers for destitutes and athers for bye passeres.

{1) “Badaea*® As-Saneca'", Al-Kasani, vol 7, P 124-125,

(2) “Al-Qawanen Al-Fighicyah”, Ibn Jazai, P 292, “Al-Fawakih Al-Dawani”, An-Nafrawi,
vol 2, P356-357. "Al-Ma‘ounzh", Al-Baghdadi, vol 3, P 1696-1697,

(3) “Mishkatul-Masabeeh”, vol 3, P 1325. Sunan Abi Dawoud, vol 4, p349.
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(peace and prayers be upon him) to enter. He said, “Who is that?” |
replied, “I". He said, “I, I"("). He repeated this word as if he disliked it
and wanted from Jabir to mention his name.

Since the effective case of asking permission is the obligation of the
sacrednees of house and not to invade their privacy and secrets, the
Messenger of Allah (peace and prayers be upon him) prohibited to
look at their occupants, be it that from the one who wants to ask for
permission or from an intruder or otherwise.

In this respect, it was narrated about Sahl Ibn Sa‘d that a man
peeped through a round hole into the dwelling place of the Prophet
(peace an prayers be upon him), while the Prophet of Aliah had a
“Marday” (an iron comb) with which he was combing his hair. The
Prophet of Allah (peace and prayers be upon him) said: “Had I
known you were looking (through the hole), I would have pierced
your eye with it (i-e the comb)"(®), Also, it was narrated about Anas
Ibn Malik that a man peeped into a room of the Prophet (peace and
prayers be upon him). The Prophet of Allah stood up holding an arrow
head. It is as if I am just looking at him- trying to stab the man®).

From al-Ma‘quoul (rational opinion), human being'’s nature and for-
mation as well as the rules of his life require, rationally, that he should
have a house to keep him and protect his privacy. This fact requires
that he should have some privacy over it, in such a manner that some-
one else would not be allowed to do what may refute this privacy. So,
had it been permissible for any person to enter someone else’s house
without permission, conditions of people would have been corrupted
and they would be living in disorder. This, however, is rejected by all
religions and civlized regulations.

Al-Fugaha discussed the matter of house invasion and the obliga-
tion to take permission. According to Mathhab al-Imam Abi Hanifah,
it is not permissible for Al-Ajnabi®) to enter someone else’s house
without permission. Asking permission is not just for occupants them-
selves, in particular, but also it is for both themselves and their prop-
erty, because as man takes the house to screen himself off others, he
also, takes it as a screen for his property. And as he dislikes others to
be informed about himself, he dislikes them to become informed about

his property.
(1) “Sahih Al-Bukhari:, vol 7, P 131.
(2) “Sahih Al-Bukhari*, vol 7, P 129.

(3) “Sahih Al-Bukhari", vol 7,P 130. _ . _
(4) Man who is unrelated (o a woman. i.¢ according to Shari‘ah he can marry her.
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grants him permission to enter, he should do; otherwise he should go
back whether it was said to him “go back”, or without words, such as
the case of the one who asks permission to enter, and recieves no re-
ply. In both cases, he is to accept that willingly as this makes for great-
er purity for himself as was stated in the Holy verse.

People responded to Allah’s Command to ask permission and hence
they didn’t enter a dwelling-house or a deserted one, unless they first
asked for permission and salute those in them. Since Allah’s purpose
from asking permission is to refute harm, respect those in the house
and keep their privacy, he permitted entering the houses not used for
living in as that implies no harm. Almighty Allah says:

It is no fault on your part

To enter houses not used
For living in, which serve
Some (other) use for you
And Allah has knowledge
Of what ye reveal

And what ye conceal(),

This includes all that which have the consideration of houses, such
as shops for buying and selling and the like of other places opened for
the people to satisfy their needs and they have no need to ask a per-
mission to enter them,

The second origin regarding the obligation of asking permission is
the Prophetic Sunnah. It was reported the Messenger of Allah (peace
and prayers be upon him) as saying: “When any of you asked per-
mission three times and it was not granted to him, he should with-
draw”(@),

The purpose behind that is to ascertaion that the phrase of asking
permission reaches all that in the house, so that they may give per-
mission to the onc who asks for it, or not give it to him.

The Messenger of Allah (peace and prayers be upon him) showed
the manner for asking permission. It is that the one asking permission
should define himself in name so that the question- answer dispute be-
tween him and the one from whom permission is obtained might be
avoided. In his respect, it was reported Jabir Ibn Abdullah may Allah
be pleased with them, as saying: I asked the permission of the Prophet

(1) Surat An-Nour, verse 29,
(2) "Sahih Al-Bukhari”, vol 7, P 130. “Sunan Abi Daoud”, voI 4, P 346, “Mishkatul Mas-
abeeh”, Al-Tibreezi, vol 3, P 1322, “Kunzul-Ummal” Al-Burhan, vol 9, P 105,
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Ye may heed (What is seemly)(1).

The rule on this is evident and plain. Allah Almighty honoured man
and designated the house as a screen for him and a place where he can
rest and satisfy his needs. However, such a screen should be respected
and not be transgressed and this by adhering to what Allah has il-
lustrated in his Almighty saying: (Uutil ye have asked permission
and saluted those in them).

what is meant by “Isti’nas” may be the refutation of toughness and
rudeness in asking permission. In other words, permission should be
asked tenderly .

This meaning is supported by the story of the nomads who intruded
to the house of the Messenger of Allah (peace and prayers be upon
him) calling on him loudly, O, Muhammed, O, Muhammed, and thus
revealed on them the following Almighty saying:

Those who shout out

To thee from without
The Inner Apartments

Most of them lack understanding®.

What is meant by” Isti'nas” may be the inquiry of what is in the
house. Yet, in both cases Allah prohibited the Believers from entering
other people’s houses until they have asked permission and saluted
those in them. This prohibition requires Tahreem.

Then Allah guided the one who asks permission what to do when
he finds no one in the house.

Almighty Allah says:

If you find no one

In the house, enter not

Until permission is given

To you: If you are asked

To go back, go back:

That makes for greater purity
For yourselves; and Allah
Knows well all that yo do®).

Due to this prohibition, it is not permssible for any one to enter
someone else’s house without his permission. If the house owner

(1) Surat Al-Nour, verse 27,
(2) Surat Al-Hujurat, verse 4,
{3) Surat An-Nour, vers 28,
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156- The Rule on Transgressing the Sanctity
of Houses, and the Rights they should

have

The content of the case is a question which states: There is a
man who has a debt due on another and he searched for him
many times in his house and work so as to take back his debts, but
he could not find him and thought that he conceals himself from
him. One day he knocked his door but he didn’t find him, and
thought that he was inside. Therefore, he opened the door and en-
tered the house, which frightening women and children who were
in the house. And when the neighbours condemned his act, he al-
leged that he has a right and had entered to search for his debtor.

The question is whether he has the right to enter the house
without the permission of his owners?

The answer that such an act is considered an act of transgression
which is prohibited by Islam, unlike the behaviour of people during
Jahiliyah. At that time, the environment was very tough and rude
where the strong used to be unable to bear the weak and hence treated
him harshly; and so if he was indebted to him and could not settle his
debts to him, he used to double it for him. And if he belonged to 2
small low class tribe, he became bored with him and ostracized him.
And if he was poor, he turmed away from him.

Then Islam came as an integrated religion. It discarded that be-
haviour and, hence, granted the insolvent debtor a respite till the time
he is able to repay his debts, treated the strong and the weak, the rich
and poor on an equal footing, rectified the incorrect behaviour, dis-
ciplined the abnormal natures and forbade tramsgression in its all
forms.

One of the commandments of Islam and its manners is the sacred-
ness of houses and their protection from transgression and misuse. The
origin regarding that is the Book, the Sunnah and Al-Ma‘quou! (ra-
tional opinion). From the Book is his Almighty saying:

O ye who believe,

Enter not houses other

Than your own, until ye have
Asked permission and saluted
Those in them: That is

Best for you, in order that
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have no right to dispose of his wife's salary because her salary is a

right of her; and his disposal of it as it was revealed from the question
is considered as transgression against her.

The Summary of the case is that the wife has many rights,
among which are her right in Mahr and maintenance, and her
right in what she inherits or earns of property. The husband, how-
ever, has no right to dispose of any of these rights, unless in what
she gives to him by way of Hiba or charity, by her consent, There-
fore, the husband, mentioned in the case, has no right to take his
wife property by any way, and what he has dene is considered as
an unjust act against her and his wife have the right to claim the
matter with the judiciary to lift it off from her.

(And Allah is All- Knowing)

74 -



*VolX , 1998, 40th Edition , Contemporary Jurisprudeace Research Journal*

because he must provide maintenance as the need for that is pro-
gressive. And if the husband provides her with maintenance, then she
will have the right to dispose of it as she likes, whether as Sadaqah
(charity), Hiba (donation) and as Mu'awadha (commutation) unless

that implies damage to her(!,
The Wife’s Right to what she inherits or gains in Property:

From the preceding, it is revealed that the wife’s Mahr and main-
tenance are considered as her right of which she can dispose by Hiba,
Sadaqah and similar legitimate aspects. If she acquires such a right
through her husband after marriage, then her right in what she inherits
or gains in property is of greater reason and more certain, because it is
an absolute right and the husband has no right to dispose of it, except
that which she gives willingly to him as Hiba or Sadaqah.

people in Jahiliyah, used to grasp the woman's property by all
means, such as the case if her husband dies, his guardian will have
more right in her property and even herself, that they are free to join
her in marriage or not. They, also, used to treat her harshly and force
her to sue for divorce, unless she remits her inheritance. This is shown
in his Almighyt saying:

Oye who believe !

You are forbidden to inherit

Women against their will

Nor treat them

With harshness, that ye may

Take away part of the dowry

Ye have given them,2),

The whole matter is that the wife has the right in her property
whether being Mahr, maintenance, inheritance or any other property
she possessed through earnings, and the husband will have no right to
dispose of it in any way whatsoever, unless in what she gives him as
Hiba or delegates him without compulsion from him.

Al-Imam Malik says in this concern: The husband has no right
to dispose of his wife's propery neither before consummation nor af-

ter it @),
Based on the preceding, the husband, mentioned in the case, will

(1} “Al-Muoghni", Ibn Qudamah, vol 9, P 225-24).
{2) Surat An-Nisa, from verse 19,

(3) "Al-Mudawaanah”, Af-Imam Malik, vol 4, P 260, “Manhui-Jalee)", ‘Daish, vol 8, P
198,
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manner should not constitute a debt on the husband unless by a judge
decision or the consent of the couple. But if these conditions are not
available, they will be remitted through time; and if the wife released
her night of maintenance from the husband before that, such a release
would not be correct as it is a release from something that is not oblig-
atory and hence release is regarded as Isqat (waiver of claim) and
making Isqat on that which is not obligatory is prohibited.

Also, if a wife agreed with her husband on a maintenance that is
not sufficient for her, and afterwards demanded that a judge should de-
cide what can suffice her, then the judge would fix for her what may
satisfy her needs because she remitted that which is not obligatory,

and remission before obligation is invalid the same as release(!),

In Mathhab al-Imam Malik, maintenance paid by the husband
pays to his wife could not be remitted by anything except by Nushouz
(i-e when wife becomes rebelious to her husband); it is neither re-
mitted by sickness, menses, childbed, fasting, Hajj nor absence if it
was with his permission (2),

According to Mathhab Al-Imam Ash-Shafi‘i, a wife has a right
in maintenance in reasonable way. This means that she should not be
forced to ask for that right and should be delivered to her willingly not
by showing undesire to do that. So not following either of which, will
be as an oppression to her. But if he finds nothing to spend for her, she
will probably be given a choice either to stay with him or to leave him.
If she chooses to leave him, this doesn’t mean to be divorced. In this
respect, Al-Imam Ash-Shafi'i quoted what was narrated that "Umar
Ibn Al-Khattab, may Allah be pleased with him, wrote to the com-
manders of the army regarding some men (soldiers) who were absent
from their wives; and ordered them either to ask them to provide
maintenance (to their wives) or to divorce them, and if they decided

to divorce them, then they should sent maintenance ©,

In Mathhab al-Imam Ahmed, the wife's maintenance is oblig-
atory on the husband; so if he prevents her from all or part of what she
is required to have, and she could find access to his property, then she
would have the right to take of it according to her need in a reasonable
way, deriving evidence from the allowance given by the Messenger of
Allah (peace and prayers be upon him) to Hind, wife of Abi Sufian to
take what would suffiice her of his property without his permission,

(1) "Badaea‘ As-Sanaca'”, Al-Kasani, vol 4, P 25-26,

(2) “Al-Kafi", vol 2, P 559-560. “Mawahib Aj-Jaleel", vol 4, P 182-183.
(3) “Al-Umm", Ash-Shafi'i, vol 5, P 93-98.
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Appointed for them as to
Their wives and the captives
Whom their right hands possess(!,

And, Also, his saying:

Let the man of means

Spend according to

His means; and the man
Whose resources are restricted,
Let him spend according

To what Allah has given him(2),

In the Suanah, the Messenger of Allah (peace and prayers be upon
him) laid emphasis on the wife's right in his saying: “Their right over
you is to provide clothing and food to them (women) in a good
manner™®),

And when Hind, daughter of 'Utba and wife of Abi Sufian, came to
the Messenger of Allah (peace and prayers be upon him), she said: O
Messenger of Allah, Abu Sufian is a2 miser and he does not give me
what is sufficient for me and my children. Can [ take of his property
without his knowledge? The Prophet of Allah said, “Take what is suf-

ficient for you and your children in a reasonable way"(¥).

And when 2 man came to the Prophet of Allah (peace and prayers
be upon him), asking him about the right of a woman over her hus-
band, he replied to him,: “To provide food for her when you do for
yourself, and to provide clothing for her when you do for your-

self"(),

From (al-Ma’goul), a man, when get married, will be responsible
for his wife and children; and this responsibility obliges him to pro-
vide maintenance for those whom he is responsible, because the condi-
tions of the family would not get proper without a responsible person
who is the husband by virtue of his nature and guardianship over it.

Al-Fugaha have a lot of opinions regarding the obligation of pro-
viding maintenance for the wife.

In Mathhab al-Imam Abi Hanifah, maintenance is obligatory in a

(1) Surat At-Talag, from verse 50.

(2) Surat At-Talaq, from verse 7.

(3) “Sunan Ibn Majah”, vol 1, P 594,

(4) “Sahih Al-Bukhari” , vol 6, P193. "Sunan Ton Majah”, vol 2, P 769, “Sunan Abi
Daoud”, vol 3, P 289.

(%) “ Musnad Al-Imam Ahmed", vo! 4, P 447, vol 5, P 3.
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just like buying and selling whether being prescribed in the contract or
not. Mahr is a possession and a right of woman, and the father has no
right to donate the dower of his daughter since nobody has the right to

donate somebody's property without his permission(?,

Al-Imam Malik in his Mathhab, held that if 2 woman was divorced
before consummation and the husband had fixed a Mahr for her; and
she has the free will and then remitted, then she would have the right
to do that.

Remission is when she leaves half of the Mahr if she didn't receive
any thing of it, or to give it back if she had received it . But if she was
a virgin the father is permitted to remit half of the Mahr. This per-
mission is confined only to him, and hence niether a guadian nor any-
body else is permitted to remit anything related to her, taking evidence
from Allah’s saying:

Unless they remit it

Or(the man’s half ) is remitted

By whom in whose hands

Is the marriage tie;(),

According to Mathhab al-Imam Ash-Shafi'i, the Mahr is a right for
a woman, but if she gave part of it to her husband as a charity, or set
something from her dower for him, or a debt that had been due to her
on him, and she established evidence that he forced her to do that be-
ing in the strong position, then she will have the right to cancel all that
of her®),

According to Mathhab al-Imam Ahmed, a woman has the right not
to go with the husband unless she receives her Mahr, but if he refused
to pay the dower until she goes with him, he would be obliged to pay
it first; and if he was unable to pay before consummation, she would

have the right to annu! that marriage(®).

The Wife’s Right in Maintenance:

This right is confirmed by the texts of Al-Quran, As-Sunnah and al-
Ma'qoul (rational opinion).

From the Book is his Almighty saying:

We know what We have

(1) "Badaca’ As-Sanaea™ , Al-Kasani, vol 2, P 287-290. .

(2) Surat Al-Bagarah, from verse 237, See “Al-Kafi", Al-Qurtobi, vol 2. P558-559. See
“Bidaytul-Mujtahid”, [bn Rushd, vol 2. P25-26. ‘

(3) “Al-Umm", Ash-Shafi", vol 3, P 61. “Al-Hawi", Al-Mawrdi, vl 12, P 109-110,

(4) “A)-Mughni” Ibrt Qudamah, vol 10, P 171-172,
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Take it and enjoy it
With right good cheer{!),

This verse commands that 2 woman should be given her Mahr, and
the commandment of Allah should be fulfilled. Mahr is, then, regarded
as an obligation upon the husband and without which marriage would
not be correct unless she remits it willingly.

As Almighty Allah cmmanded to give women their Mahr: He, also,
prohibited taking anythig from her, in case of divorce(? Almighty Al-
Iah says:

But if you decide to take

One wife in place of another,

Even if you given the latter

Awhole treasure for dower(®),

Take not the least bit of it back;

Would you take it by slander

And a manifest sin?(),

Allah justified that prohibition in his Almighty saying:

And how could you take it

When ye have gone in

Unto each other, and they have

Taken from you a Solemn Covenant?(©®),

This verse implies a discipline for the husband who stay a lone with
his wife enjoing himself with her and then forgets all that and de-
mands back what he has paid to her as if there was no relation between

them.
Al-Fugaha tackled the issue of the wife’s right in the Mahr and
what is obligatory upon her therein.

In Mathhab al-Imam Abi Hanifah, it is legally obligatory by the
marriage contract as it is a creation of posscsion and the Mahr be-
comes obligatory by creating it; and as it is a commutative contract,
then it necessitates the obligation of the compensated one (the wife),

(1) Surat An-Nisa, verse 4.
(2) What is meant by “divorce” in the verse, is anything except the wife being rebilous to

her husband,
(*) This word means property to which a wife is entitled upon the death of her husband,

and does not constitute the correct equivelant for the Arabic word “Mahs™.

{3) Surat An-Nisa, verse. 20, This verse indicate that Mohour are permitted to be paid
without fixing a limil for them, by means of honouring the wife.

(4} Surat An-Nisa, verse 21.
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155- The Rule on Wife’s Property and her
Right to dispose of it:

The content of the question is about a husband who forced his
working wife, to give him her salary each month, and when she
tried to keep part of it, he refused on the pretext that that she is
not in need of that.

The question is whether the husband, mentioned in the case,
have th?’ right to oblige his wife to give him her salary without her-
consent?

The answer is that the husband, as it seems from the appearance of
the case, has transgressed the property of his wife without any right,
inspite of the fact that Almighty Allah has ordained special rights for
the wife which the husband is not entitled to irfringe upon except by
her consent and free will. These rights are many among which are her
right in the Mahr{*), her right in maintenance and her right in what she
inherits or gains of property. As these three rights, probably, constitute
the most of wife's property, and due to their great importance and the
belittlement practised by some husbands and guardians with them, I
review them briefly:

The Wife’s Right in Mahr:

The wife's right in Mahr is a right specially allocated to her. It is, at
the same time, honouring to her, contrary to the treatment she used to
receive during the period of Jahilieyah when her right in dowry had
been wasted.

Guardians used to take the Mahr paid for their daughters or those
for whom they were responsible. The prevailing custom, also, was that
if the husband belongs to the tribe of the girl, the guardian used to
seize her Mahr without giving her any thing. And if the husband was
not from her tribe, then the guardian used to send her on a camel to her
husband and her right in her Mahr was that camel only. Since that was
an unjust act to her, Allah commanded the guardians to give Mahr to
their daughters, in his Almighty saying:

And give the women

(On marriage) their dowries

As an ¢bligation; but if they,

Of their own good pleasure,

Remit any part of it to you,

(*) Money paid by the husband to his wife in the marriage contract according to Shari‘ah.
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where the enquirer lives are, but they will not reach the point where
the human being can’t preserve himself except by selling one of his
organs.

Those who think of selling part of their bodies such as kidney, may
be temapted by money which they may eam without knowing the real
effects and damages resulting from such a selling.

The summary of the case is that Allah created the children of
Adam from nothingness, and formed and created them at the best
shape; and since that is of the perceptible and the ratioal, then it is
known from the religion by necessity because Almighty Allah has
control over the Heavens and Earth and anything on them and
based on that, a human being belongs to Aimighty Allah and
hence he is permitted to dispose of himself as he wills, nor others
are permitted to do that,

Al-Fuqaha discussed the case of what may, naturaily, be seper-
ated from the human being such as milk and hair; and that which
may not be seperated such as an organ, In Mathhab Al-Imam Ma-
lik, Ash-Shafi‘i and Ahmed, it is permissible to sell milk and hair
as they are seperate, while they believe in the non permissibility of
selling the organs attached to the human being, and al-Imam Abi
Hanifah believe in the non-permissibility of selling any part of the
human being whether being seperate or attached.

Accordingly, it is not permissible for the man, mentioned in the
case, to sell any part of his body as this would mean exposing
one’s self to danger and harm, and the opinion to perserve himself
and his family is of no consideration, because circumstances and
hardships of living in the place where he lives, wonld not reach the
point where he can’t perserve himself except by selling part of
him, and those who think of selling part of their bodies such as
kidneys are, probably, motivated by financial temptation which
they may earn withuot knowing the effects and damages resulting
on them.

And Allah is All- Knowing.
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also, regarded so from others(!).

Unlike al-Imam Abi Hanifah, the Mathhab of al-Imam Malik, Ash-
Shafi‘i and Ahmed, believed in the permissibility of selling the milk of
a woman, while the permissibility of selling the hair of a human being
is held by Ahmed. They might have treated milk and hair as seperate;
while they believe that the attached organs of the human being are not
allowed to be sold, but with an exception. It was reported in Al-
Mathhab Al-Hanbali (previously mentioned) that it is permissible to
sell the organs of the slave, but this is a case which can’t be relied on,
presently, due to the termination of slavery.

I say: Accordingly, it can be believed that selling of milk, hair and
blood of a human being is permissible, as they are considred pure and
seperated. But, a human being is not allowed to dispose of his organs
by selling, because the self belong to Almighty Allah deriving ev-
idence from the transcribed and the rational.

From thd transcribed evidences is that Almighty Allah is the owner
of the self who can dispose of it as mentioned in the previous rules and
is, also, when reasoming out that Allah forbade to harm, damage or
expose the self to danger, in his Almighty saying:

And make not your wown hands

Contribute to (your) destruction®),

Undoubtedly, taking any part from him, would expose him to dan-
ger.

Whoever has two kidneys is better than the one with one kidney;
and the one with two eyes is better than that with one eye and so
forth.

The rational opinion states that a human being has sacredness and
dignity and when he sells his organs, he , really, wastes this dignity, a
side from what it leads to of the exploitation of the weak by the strong
and changing him into 2 materialistic commodity.

In the case, one might say: self- preservation is of legal (shari‘ah)
necessities, and hence the selling of any part of the body of any person
responsible for a family, would preserve himself and those he is re-
sponsible for. But this opinion implies imperil and danger to the self.

No matter what circumstances and hardships of living in the place
(1) “Al-Mughni”, Ton Qudamah, vol 6, P 363-364. “Al-Insaf", Al-Mardawi, vol 4, P 277.

“Fatawa Sheikh Al-Islam Jbn Taimieyah", vol, 29, P 222...
(2) Surat Al-Bagarah, from verse 195,
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According to Mathhab al-Imam ash-Shfi‘i, it is permissible to sell
the milk of women because it is pure and utilized, the same in rule, as
the selling of the milk of the sheep; and also, because it is a food for a
human being, then it is permissible to be sold the same as bread.

But some adherents to the Mathhab maintained that it is not per-
missible to be sold as it is impure, and is used only as a nourishment
for the baby due to the need for that, arguing that it is 2 human secre-
tions such as tears and sweat, and also that which is not permissible to
be sold attached will not be permissible to be sold seperated, such as
the hair of a human being. And, also, because its flesh is not eaten,
then its milk is not permissible to be sold(®,

Al-Imam Ahmed, in his Mathhab, detested that. The adherents to
the Mathhab differed conceming its permissibility. Some of them per-
mitted it as it is pure and utilized and hence it is permissible to be sold
the same as the milk of a sheep. But it is not permissible to receive a
countervalue for it when renting a foster mother, and hence it likens
benefits. This is unlike sweat because it is of no use and hence the
sweat of a sheep is not sold unlike its milk. Moreover, all human parts
are permissible to be sold as in the case of the slave, but not on am-
putated organ as it is of no use.

According to the Mathhab, the hair of human being is considered
pure, whether attached, or seperated druring his life it me and after his
demise. He who holds that derived evidence from the fact that the
Prophet (peace and prayers be upon him) divided his hair among his
Companions - Anas said: After the Prophet (peace and prayers be
upon him) did rami (thowing of stones is in Hajj) and slaughtered his
Nusuk (sacrifice), he turned his right side to the barber who cut it.
Then he (the Prophet) called Aba Talha Al-Ansari and gave him his
hair. Then he turned his left side and said to the barber: “Cut it". He
cut it, and he gave it to Aba Talha and said to him: Divide it among

people™2),

It was reported that Mu‘awiyah made his will that his share of it
(the Prophet’s hair), should be placed in his mouth when he dies; and
had it been impure, the Prophet {peace and prayers be upon him)
would not have divided it .

It was known that they took it to be blessed thereby, and what is re-
garded as pure from the Prophet (peace and preyers be upon him), is,

(1) * Al-Majmou’”, An-Nawawi, vol 0, P 254.
(2} *Al-Furou*" Ibn Muflih, vol 2, P 108. Sce the Hadeith in “Sahib Muslim”, vol 9, P §2-

§3-54,
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senger of Allah (peace an prayers be upon him) said: “Your jord is
one, and your father is one. You all belong to Adam, and Adam is
created out ot earth”(}). He, also, said: “All created beings are the
children of Allah, alone, for whom He is responsible to provide
sustenance...”?). And, also, his saying: “Human being is Allah’s
structure on the earth; cursed is who demolishes his construction”.

Based on that, the human being belongs to Allah, the Great, who
can treat or dispose of him as He likes; and out of his mercy to his ser-
vents, He forbade transgression:

But do not transgress limits;
For Allah loveth not transgressors.(®).

Also, He forbade them to harm themselves in his saying:

And make not your own hands
Contribute to (your) destruction(®,

Since this is the origin which is known from religion by necessity,
then the belief that a human being possesses himself is refuted; and
nothing has remained except the knowledge whether there is an excep-
tion for that, and this can be searched for in the comperhensive and
partial Sahri‘ah principles and making analogy on it.

Our Fuqah, may Allah rest their souls in peace, have discussed this
case concerning the selling of what it may, naturally, be seperated

from a human being such as milk and hair, and that which may not be
seperated.

According to Mathhab al-Imam Abi Hanifah, It is not permissible
to seli a milk of a woman in a cup, because it is 2 human part and not a
Mal (property); and that which is not Mal is not allowed to be sold,
and any one who damages it will not be asked to pay Dhaman (com-
peansation), because the thing for which Dhaman is paid, is that which
decreases the origin, and also because it is an honoured part of human
being that is protected from being abused and sold.

However, some adherents to the Mathhab allowed it if the purpose
of it is medication provided that there is no medicine except it®).

(1) “Musnad Al-Imam Ahmed", vol 5 P 411, “Kunzul-Ummal" vol 3, P 93.

(2) “Msjma’ Al-Zawai'd" Al-Haithami, vol 8, P 191.

(3) Surat Al-Baqarah, from verse 190.

(4) Surat Al-Baqarah, from verse 195.

(5) “Sharh Fathul-Qadeer” Al-Merghanani, vol 6, P 423-424. “Badaca’ As-Sanaea', Al-
Kasani, vol 5, P 145, See “Hashiat Al-Tahtawi” vol 3, P 64.
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And his Almighty Allah saying:
Say: “To whom belongeth
All that is in the Heavens
And on Earth? say:

“To Allah”(1),

To Him belongeth all

That dwelleth (or lurketh)

In the Night and the Day
For He is the one

Who heareth and Knoweth
All things.(®,

And his Almighty saying:
Whatever beings there are
In the Heavens and the earth

Do prostrate themselves to Allah with good-will
Or inspite of themselves(®,

And his Almighty saying:

To Him belong all

That is in the heavens

And on earth: and He

Is Most High, Most Great(4).
And his Almighty saying:

To him belong the keys

Of the Heavens and the earth(®):
And his saying:

Say: I seek refuge

With the Lord

And Cherisher of Mankind(®).
The King (or Ruler)

Of Mankind(?,

Verses in that domain are numerous. As from the Sunnah, the Mes-

(1) Surat Al-Ana‘am, from verse 12,
(2) Surat Al-Ana‘am, verse 13.

(3) Surat Ar-Ra‘d, from verse 1S,
(4) Surat Ash-Shura, versc 4.

(5) Surat Ash-Shura, from verse 12.
{6) Surat An-Nas, verse 1.

{7) Surat An-Nas verse 2.
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154 - The Rule on one who sells one of his or-
gans under the pretext of his need to pro-
vide food for himself and for those he is
responsible for

The content of the case is a question which states that there is a
man who is responsible to provide sustenance to a big family, and
he got tired to obtain sustenance enough to ensure food to them, a
thing which exposed him to stresses and psychological pains he is
afraid they might affect his life. One of his friends advised him to
sell one of his kidneys as this would help him obtain a lot of mon-
ey, and this act (selling)- as his friend says- would not affect his life
as he can live with only one kidney.

The question is whether this is permissible according to Sha-
ri‘ah?

The answer to this question requires, firstly, to know whether a hu-
man being possesses himself or he belongs to Almighty Allah, and in
this case, does a human being has the righ to act freely on his body,

and hence transfers from it whatever he wishes whether by selling,
dontation or otherwise?

Allah created the people of Adam from nothingness, and formed
and created them at the best shape, So, He is their owner, Who has the
right to act freely on their life and death; no one should review any
rule made by him, nor anyone should reject any act He does for them.

Since that is of the perceptible and the rational, then it is known
from the religion by necessity and the origins regarding it is the Book
of Allah and the Sunnah of his Messenger (peace and brayers be upon
him).

From the Book, verses and judgements are numerous, among them
is his Almighty saying:

Aliah ! There is no god

But He, the Living,

The Self-Subsisting, Supporter of all

No stumber can seize Him

Nor sleep. His are all things
In the Heavens and on the earth(!,

(1) Surat Al-Baqarah, from verse 225.
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And cattle he has created
For you (men): from them
Ye derive warmth,

And numerous benefits,
And of their meat you eat.(!),

And benetits are a general name which includes every “good” for
man, and considering this meaning, then man’s benegit from animal
for treatment purposes is of what it is included in “benefit”.

Opinions of Al-Fuqaha indicated the purity of a number of animals
and insects, and hence it is permissible to use them for medical pur-
poses for the benefit of man when there is necessity or need leading
him to hardship. So, if we have to benefit from the hair of the pig, for
example, in tanning (as some Fugaha believe in that), then to benefit
from 1t in case of sickness is more required and certain. And if worms
and the like are considered pure and Halal to eat (based on the opin-
ions of those who believe in that), then benefiting from them is more
required and certain.

And gs to that prohibited by a text from the Holy Quran or the Pro-
phetic Sunnah, such as the dead meat and flesh of swine, its per-
missibility, in medicine, should be based on necessity, taking evidence
from his Almighty Allah saying:

Baut if one is forced by necessity,

Without willful disobedience

Nor transgressing due limits

Then is he guiltless®®).

(1) Susat An-Nah!, verse 5.
(2) Surat Al-Bagarah, from verse 173.
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Or the flesh of swine,
For it is an abmonation.. (V).

These statements indicated the purity of a number of animals and
insects. Therefore, it is permitted to use them for medical purposes for
the benefit of human being when there is necessity or need leading
him to hardship and exposing himself to danger. So, if we have to uti-
lize the hair of the pig, for example, in tanning, then benefiting from it
in case of a sickness is more required. And if worms and the like are
considered pure and Halal to eat (based on the opinion of those who
mantain that), then benefiting from them in case of sickness is more
required and certain.

As to that prohibited by text from the Quran or the Sunnah such as
dead meat and flesh of swine, its permissibility in medicine, should be
based on necessity taking evidence from Almighty Allah saying:

But (even so), if a person
Is forced by necessity.

Undoubtedly, exposing one's self to danger, can be included in the
rule of necessity.

To sum up, the answer is two folds: generality and particular-
ity. From genarality, principles of Shari‘ah in their Usoul, branch-
es and objectives had ordered with the preservation of a self and
its safety, and made this presevation as one of the five necessities
following to what was required by the wisdom of Allah regarding
the existence of human race to its fixed period. Allah forbade ex-
posing one’s self to danger, and indicated to his servants the food
forbidden to them and excluded from it that which may preserve
themselves. As the “self”” may be preserved by food and drink, it
might , also, be saved by treating it from diseases.

The Messenger of Allah (peace and prayers be upon him) or-
derded to have medical treatment, and this order is general and
nothing may be excluded from it except that which is originally
prohibited as it has no benefit.

particularity in the case is illustrated on how a human being
may benefit from the animal organs being transplanted to him in
case that he is need of this due to his sickness.

Allah, in his Holy Book, indicated that he had created animals
for the benefit of human being and shows that in his Almighty say-

ing:
(1) Surat Al-An‘am, from verse 145, see “Al-Hawi Al-Kabeer" Al-Mawardi, vol 1, P 390,
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of their views differed concemning the lawfulness of this or the un-
Jawfuiness of that and each one has an understanding whose derivation
and observance targets to the interests and necessities of human being
“those who permitted the urine of camels derived evidence from Ha-
deeth al-‘Uranieyeen previously mentioned. And those who didn’t per-
mit it, derived evidence from the Hadeeth which states (Avoid urine
as it is impure)().

Those who approved the skins of the dead animal, derived evidence
from the story of the sheep of Maimouna (may Allah be pleased with
her), that: “which is forbidden from the dead animal is to use for
food™(@. While those who disapproved that utilization, derived ev-
idence from Almighty Allah saying:

Forbidden to you (for food)

Are: dead meat, blood....).

And skin is part of it.

Those who permitted benefiting from the hair of the pig in tanning,
have observed the need of tanners. And those who believe in the pur-
ity of the mule and the donkey(®, drew conclusion from the fact that
the Prophet (peace and prayer be upon him), used to ride these two
beasts. Also, because their sweat and the like of other secretions are
unavoidable.

Those who believe in the purity and the lawfulness of eating hor-
nets, snakes and scorpions argued that they have no blood and hence
they are like a whale, locusts whose eating is originally permissible.

Those who disapproved the eating of these insects derived evidence
from his Almighty saying:

Say: “I find not

In the Message received
By me by inspiration
Any (meat) forbidden
To be eaten by one
Wheo wishes to eat it,
Unless it be dead meat
Or blood poured forth

(1) “Sunan Ad-Daraguini®, vo 1, P 128.

{2) “Sahih Muslim", vol 4, P 51-52. “Sunan Abi Daoud” vol 4, P 65-66.

(3) Surat Al-Mai‘dah, from verse 53.

4 n ils'lhe opinion held by Abi Hanifah and Muhammed. Sec “Hashiat Ruddul-Mubtar”,
vol J, P 200,
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two types:

That which has no blood and it is two types: that which originated
from purities, and this is considered pure whether a live or dead. The
second one which originated from impurities such as bath cockroaches
which are considered impure whether alive or dead as they originated
from impurities.

The second type is that which has blood, and it is of two types:

That which the dead of it is permissible such as fish and all sea an-
imals which don’t live except in water, and it is pure whether a live or
dead. The second one is that which the dead of it is not permessible
such as the earth eatable animal and the sea animal which lives on
earth such as frog, crocodile and the like, all of that become impure
due to death.

It is not permissible to perform ablution with the water left over by
every beast whose flesh is not eaten except the cat and any beast be-
low it in creation. Then al-Imam Ibn Qudamah said: The correct opin-
ion as [ see is the purity of the mule and the donkey because the
Prophet (peace and prayers be upon him) used to ride them and were
used to be riden in his age and in the era of the Companions. If they
were impure, this would have been indicated by the Prophet (peace
and prayers be upon him); and because they are of kind of beasts
which can’t be avoided by their owners, then they resembled the cat.
The same is applicable to the rat and the weasel because they are of
the earth’s insects.

The rule of the animal’s skin, hair, sweat, tears and saliva is the
same as that of it’s left-over as far as purity and impurity are con-
cerned. So, that which is pure, his left-over js pure and vice-versa.
And also the horn, hoof and toenail if taken from an animal slaugh-
tered according to Shari*ah regulations, are considered pure, but if tak-
en from a living animal, it will be impure.

The apparent view of the Mathhab is that the rennet produced from
the milk of dead animal, is considered inpure, unlike Abi Hanifah and
Daoud who believe that it is pure(2),

From the preceding, it is manifest that Al-Fugaha have com-
perehensively studied the subject of the purity and impurity of the an-
imal, whether as a whole or it’s organs whether a live or dead. Some

(1) “Sharh Muntaha Al-kradal” Al-Bahouti, vol 1, P 154-155,"Al-Insaf" Al-Mardawi, vol ],

p 488-489.

(2) “Al-Mughai" Tbn Qudamah , vol 1, P 62-73-92-100- 106- 109. “Sharh Az-Aarkashi",
vol 1, P 136-137, 152-157.
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bidden for you is to use it for food” . This indicated that anything ex-
cept meat is not forbidden, and hence the mentioned organs are in-
cluded in that which is not forbidden.

According to al-Imam Abi Hanifah, the dog is not in essence im-
pure. and hence it may be sold, rented, paid as Dhaman and its skin
may be used as a place for Salat and a bucket. However, some adher-
ents to the Mathhab preferred impurity, but there is no disagreement
on the impurity of its flesh and hair(!),

According to Mathhab al-Imam Malik, whatever organ appears
from a living or dead animal (whether pure or not) such as a hoof, a
bone, a toe and a tusk, is permissible. The famous tradition of the
Mathhab states that the skin of a pig the same as others, can be utilized
after being tanned(2),

According to al-Imam Ash-Shafi‘i “There is no impurity if one of
the living animals, except the dog and the pig, touches a little water
such as if it drinks of it or puts part of its organs in it. He derived iv-
edence from the Hadeeth narrated by Jabir Ibn Abduliah that the Mes-
senger of Allah (peace and prayers be upon him) was asked whether
ablution can be performed with the water left over by donkeys, and he
answered: Yes, and even with the water left over by all the beasts
of prey: He, also, drew conclusion for that from what was narrated
that Kabshah, daughter of Ka‘ab Ibn Malik and wife of Abi Qatadah
reported: Abi Qatatah visited (me) and I poured out water for him for
ablution. A cat came and drank some of it. She said: He saw me look-
ing at him; he asked me: Are you surprised, me niece? He then re-
ported the Messenger of Allah (peace and prayers be upon him) as
saying: It is not impure; it is one of those (males and females) who
go round among you. He (al-Imam), then, said: any thing left over by
animals whose flesh is permitted to be eaten or not, is Halal except the
dog and the pig®,

According to Mathhab al-Imam Ahmed, if a wound is sewn or a hu-
man bone is plastered with an impure string or an impure bone, and
the wound or the bone were cured, then it should not be removed if
there is fear to harm one’s self or that organ; or a disease might occur,
because preserving one’s self or organs is obligatory(D,

In “Al-Fakhr”, There is an ellaboration on Mathhab al-Imam Ah-
med view on: animals whether pure or impure and these also are of

(1) Sec “Hashiat Raddul-Muhtar', Ibn ‘Abdeen, vol 1 P 206-209.

(2) “Sharh Manhul-Jaleel” ‘Ilaish, vol I, P 52.

(3) "Al-Umm", Ash-Shafi‘i, vol 1 P 6-7. “Al-Hawi” vo! 1, P 384-394. “Miskhaw)-
Masabeeh”, At-Tibreezi, vol 1 P 150, “Musnad al-Imam Ash-Shafi‘i", P9
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This prohibition, however, came for an interest and Devine Wisdom
and it is Allah, alone, who knows it. out of the mercy Allah shows to
his servants, he excluded something from probibition. The first one:
either due to necessity which obliges man, as shown in Almighty say-
ing:

He hath only forbidden you

Dead meat, and blood,

And the flesh of swine,

And that on which

Any other name hath been invoked

Besides that of Allah

But if one is forced by necessity,

Without wilful disobedience

Nor transgressing due limits

Then is he guiltess.

For Allah is oft- Forgiving

Most Merciful(",

Preserving one’s self from destruction comes on top of compulsion
caused by necessity, or is its base, and this is evaluated according to
its proportion. The second one which is excluded from prohibition is
the pursuit of water-game, in accordance with his Almighty saying:

Lawful to you is the pursuit
Of water-game(2).

Lawful, also, are whales, locusts, liver and spleen, in compliance
with the saying of the Messenger of Allah (peace and prayers be ubon
him): “Two dead things are made lawful to you: Fish and lo-

custS..... 3,

Al Fugaha have tackled the issue of benefiting from the animal
which we are not permitted to eat. We will quote part of their state-
ments, such as stated in Mathhab al-Imam Abi Hanifah that the saliva
of the mule and the donkey is doubtful and therefore, it will not cause
the pure to be impure(®). Also, the hair of the dead meat, except for the
pig, its bone, nerves, hoof and horn; and also ail that which was not
permitted during its life, even though, rennets and milk, are all pure,
deriving evidence from the saying of the Messenger of Allah (peace
and prayers be upon him), regarding the sheep of Maimouna “For-

(1) Surat Al-Bagarah, Verse {73

{2) Surat Al-Ma‘ida Verse 96.

(3) "Sunan 1bn Majah” vol 7. P 1073, “Musnad Al-Imam Ahmed”, vol 2. P 97.
(4) “Kashful-Haga‘iq" Al-Afghani, vol 1. P 33,
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spoken about what is allowed due to the compulsion of necessity, he
said: it is said that there is another aspect for necessity. This is when a
sick person is told by the experts in that disease that anyone with that
sort of illness would not be cured unless he ate or drank so and so; or
said to him: that which hastens your cure is the eating or the drinking
of so and so, then he is allowed 1o eat or drink that unless it is wine or
anything disturbing the mind of other prohibitions, for disturbing of
the mind is a prohibited matter, Then al-Imam said: Whoever believed
in that said: The Prophet (peace and pr(a?'ers be upon him) ordered no-
mads to drink milk and urine of camels®.

According to Mathhab al-Imam Ahmed, there is no blame of fas-
tening a tooth of a sheep in replacement for one’s dropped tooth. Also,
whose flesh is permissible to eat, then it is permissible to drink and
perform ablution with the left-over of its water. According to the same
Mathhab, urine, dung and semen of any anima! whose flesh is per-
missible to eat, are pure deriving evidence from the case of Uranyieen,
whom the Prophet (peace and prayers be upon him), had ordered to
get the amels appointed for Sadaqa and drink of their milk and
urine(®),

Second Type: Animal which is not allowed to be eaten:

This is, generally, determined in all beast of prey and all birds of
prey, as well as what is prohihited by Quranic texts such as swine,
dead meat and all that on which other names have been invoked be-
sides that of Allah.

It is known that occurances and afflictions of the life don’t come to
an end, and medicine and researches develop, and man, by his very na-
ture, is seeking for treatment from whatever disease affects him. Also,
he is seeking, and by the same very nature, to live the maximum pos-
sible. However, progress in medicine may lead to the transplant of an-
imal also thus helping in curing human beings from diseases which
might affect them. This animal may be of the kind we are prohibited to
eat, and here an enquiry may be raised on whether this is permissible
according to Shari‘ah.

What is known in our religion is that Allah has prohibited dead
meat and the flesh of swine, as well as blood and all that which was
slaughtered for anyone except Allah.

(1) “Al-Mudawannah Al-Kubrah”, Al-lmam Malik, voll, P 21.

(2) "Al_Umm" Al-Imam Ash-Shafi‘i, vol I, P 253, "Nihayatul-Muhtaj” Ar-Ramly, val 1,
245-246.

(3) Ses Masa'il Al-Imam"” vo 3, P 64. See “Al-Mughni” Ibn Qudamah, vol 1, P 70.

- 55—



*Cases from Jurisprudence (Figh) Point of View *

And ye have a sense

Of pride and beauty in them
In the evening, and as ye
Lead them forth to pasture

In the morning(2).

And the carry your heavy loads

To land that ye could not

(Otherwise) reach except with

Souls distressed: for your Lord

Is indeed Most Kind, Most Merciful(®,

Al-Manafi’ (benefits) is the plural form of the word “Manfa‘ah”
(benefit), and it is a general name intended thereby “good” for man.
Based on this meaning any benefit man gets from an animal for his
treatment is of the things included in “manfa’ah” Allah has granted
him. Consequently, benefit from animal may be divided into two types

First one: Animal Allowed to be eaten:

Benefit from this type is absolute because as it is allowed for eating,
it is allowed for treatment. So, it is permissible to transplant any organ
of it which benefit man in his treatment, whether transplant happens
while it is a live such as taking an organ of it without hurting or
deforming it or being slaughtered in accordance with “Tadhkia™ as
well as being kind to him.

Absolute benefit from an edible animal concerning treatment of
man, is not confined to one of its organs, nor to what it can be eaten of
it, but it includes whatever benefit can be gotten from it for treatment;
such as its skin, urine or dung. In Mathhab al-lmam Abi Hanifah, Mu-
hammed believes that the urine of whose flesh is eaten, is pure; while

Abu Yosuf holds that it is less impure®,

Accoding to Mathhab al-lmam Malik, al-lmam said: Scholars see
no blame on any one who is affected by urine of cows, camels and
sheep, because their milk is drunk and their meat is eaten().

According to Mathhab al-Imam ash-Shafi‘i, and after al-Imam had

{1) Surat An-Nahl, verse 5.

(2) Surat An-Naht, verse 6.

{3) Surat An-Nahl, verse 7.

(4) Who hold that it is pure, derives evidence from Hadeeth al-Amnyeen (people of Uran)
which states...; and it is said it aprogated the Hadeeth which states (Avoid urine as it is
impure). See “Kashful-Hagai'q", Al-Afghani vol 1, P 33. A150. see Fathal-Qadeer (Ton
Al-Hamam), vol 1, P 206-207.
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existence. Messenger of Allah (peace and prayers be upon him) re-
ceived medical treatment and commanded people to do that, and said :
“Never Allah has brought a disease without appointing a cure for

it"(M.

The command to cure one's self is a general one, and nothing is ex-
cepted unless that which is originally prohibited (Haram) as there is no
use of it. This is originally in observance of what was said by the Mes-
senger {peace and prayers be upon him): “Treat yourselves med-
ically, but use nothing unlawful"@. And his saying about having
treatment with wine: “But it is a disease”(3),

From these comperhensive principles, the Fugaha had based a num-
ber of Fiﬂhi principles, one of which is “necessities permit pro-
hibitions™®). So, what is regarded as Haram according to Shari‘ah, is
permitted only when necessity arises such as the eating of dead meat
driving a bite of food with wine when it obstructs the throat and the
like which might keep one’s self from destruction. Among these prin-
ciples is that “need is regarded in the same rank as necessity”(),
Though need doesn’t permit man to take the unlawful thing, but the
hardships he might face, would make him in the same degree as the
one forced by necessity, and hence he is allowed to take the unlawful
to keep himself,

particularity, in this case, is illustrated on how far a human being
can benefit from animal organs being transplanted to him when he is
really in need of that act. Allah, in his Holy Book, explained that he
created animal for the benefit of human being; and this benefit varies
according to thd kind of the animal and its nature. Some animals were
created to be for man’s food and others for his riding. In this concern,
Almighty Allah says:

And cattle he has created
For you (men): from them
Ye derive warmth,

And numerous benefits,
And of their meat you eat(.

(1} Musnud al-Imam Ahmed”, vol 3, P 496, “Sunan Ibn Majah", vol 2, P 1137-1138.
“Mishkatul-Masabeeh” Al-Tibreezi, vol 2, P1278, “Kunzul-Ummal”, voi10, P 6.

(2) “Sunan Bbi Daoud”,vol 4, P 7, “As-Sunan al-Kubra" Al-Baihagi, vol10, P 5. “Kunzul-
Ummal”, vol 10, P 53, “Nail Al-Awtar" Ash-Shawkant, vol 9, P 94,

(3) “Sunan Ibn Majah”, vol 2, P 1157, “As-Sunan Al-Kubra” voll10, P 4, “Nail Al-Awtar”
Ash-shawkani, vol 9, P 93,

(4) “Durar Al-Hukkam”, vo! 10, P 510, “Al-Quwancen Al-Fighieyah™ Thn Juzai, P t16.

(5) “Durar Al-Hukkam”, vol I, P42, P 209,
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.. when He hath
Explained te you in detail
What is forbidden to you-

Except under compulsion of necessity(1)?

He, also, explained to them that killing a person unjustly is one of
the great crimes and grave evil deeds, which equals the killing of the
whole people; while saving a person equals the saving of the whole
people. This is shown in his Almighty saying:

On that account: We ordained
For the Children of Israel
That if any one slew

A person-unless it be

For murder or for spreading
Mischief in the land-

It would be as if

He slew the whole people:
And if any one saved a life

It would be as if he saved

The life of the whole people....(2).

Verses and evidences from the Book of Allah are numrous. From
the Sunnah, a lot of Ahadeeth were narrated in this regard. Among
themn is the saying of the Messenger of Allah (peace and prayers be
upon him): “Killing of a Believer, as Allah considers it, is greater
than destrution of this World"(®), And also his saying: “The first
thing a person is accounted for, on the Day of Judgement is his Sa-
iat, and the first thing to be Judged by among people is blood"®),
The Messenger also said: “Never have I referred to my lord in any-
thing whatsoever, unless He rsponsed to me”®).

As preservation of one’s self is through food and drink, and not
transgressing it. It may also be by curing it from diseases. Disease hin-
i tion, even more it is 2 means leading to its non-
(1) Surat Al-An‘am, versel19,
(2) Surat Al-Ma'idah, verse 32,
(3) “Sunan An-Nasasi” vol 7, P 82-83, “Kunzal-Ummal”, vot 15, P 19, “Al-Targheeb”, vol
3,P294.
(4) * Sunan an-Nasaei”, vol 7, P 83, “Majma’ Az-Zawaid”, Al-Haithami, Vol 1, p288, “Aj-
Jami’ Liahkam Al-Quran”, Al-Qurtobi, vol 5, P 332,
(5) “Musannaf Abi Shaiba™, vol 9, P 357, “Aj-Jami’ Lishkam Al-Quran", Al-Qurtobi, vol
5, P332,
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153 - The Rule on Transplant of Organs from
Animal to Human being.

The content of the case is a question in which a brother phy-
sician says that he was asked to participate in a disposition about
organs transplant of from animals to human beings where serious
researches are now being conducted regarding this subject.

He says : there are three chief hindrances : The first one is
a sharp refusal of such a transplant. The second is the great fear
of transmitting microbes from an animal to the person for whom
the organ is to be transplanted. The third one concerns the be-
havioural point or what is called in the “perspective” of the West
as animal abuse.

These hindrances, as the physician says, may disappear in the
future and he, therefore, asks whether honourable Fugaha have
dicussed this matter and what is the Sharia‘h rule on it.

The answer to this case is of two aspects: generality and particular-
ity .

From generality, principles of Sharia‘h in their Usoul, branches and
objectives have established the self-preservation and its safety, and
considered that as one of the five necessities as was required by the
wisdom of Allah regarding existence of the human race for its definite
period of time.

Fundamentaily, this is based on the Book and the Sunnah. From the
Book, Allah forbade, his servents to throw themselves in risks, in his
Almighty saying:

And make not your own hands.

Contribute to (your) destruction(’.

Also, He showed to them what food is forbidden and what was ex-
cluded by way of necessity to preserve one's self and save it. Thes can
be seen in His Almighty saying:

(*) These are questions received from the readers. Answers are given by the journal’s pro-
prietor and editor in-chief Dr. Abdur-Rahman Ibn H. Al-Nafisah after being verified
and arbitrated according to the journal's rules of publication.

(1) Surat Al-Bagarah, verse 195.
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Through his indications of that, al-Imam al-Izz is considered
one of the pioneers who gave a firm foundation to this essential
issue and linked between this universal fact and the principles
and criteria of Shari‘ah regarding exchange process which cen-
ter on admitting the importance of such an activity and af-
terwards presenting the possible support and facility.

6- Inspite of its undeniable services to the environment and its
preservation, yet contemporary economics, accompanied by
other factors, has been a major factor in originating serious de-
teriorations to it. What was presented by al-Imam al-Izz in his
analysis of the issues of interests “Maslaha” and evils and also
his view on damage and compensation, is regarded as the right
directions for the contemporary economics towards protecting
envirnonment and preserving it.
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importance of rationlizing economic behaviour and the full

consideration of the Burdens and costs resulting from it.

3- One of the cormrect stances of contemporary economy is its
stance towards sacrificing with some costs so as to protect and
maintain what is more important than them such as main-
tenance operations, the cost of feasibility study and the like.
Yet, ash-Sheikh's speech about interests and their discrepancy
and their relation with evils along with his belief that it is nec-
essary to keep that which involves much interests and avoid
that which involves less interests; all of this is an ideal founda-

tion to these economic stances.

4- Contemporary economics considers consumption as the great
and final aim of all sorts of economic activity. This is but a de-
viation and there are very vital observations against it, which
were stated by even those adherering to it, who believe that
consumption is a required matter that is essential to man who,
at the same time, doesn’t live solely for the sake of it. This
means that consumpfion is an essential matter when con-
sidering “means” but it is not so when considering “aims”.
This rational attitude is what al-Imam al-Izz has already
stressed through this precise understanding of the content and
objectives of Shari‘ah. Thus, the matter of contemporaty ec-
onomics would not become proper and those adhering to it
would not also get pleased as long as it remains away from this

rational attitude.

5- Contemporary economics considers exchange as a major ec-
nomical activity and one of the pillars of economic behaviour
which neither consumption nor production can do without,
And hence when it is not availbable, each individual will be
obliged to produce for himself whatever he needs in order to
satisfy his various and numerous needs; a thing which can’t

be endured.
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This means that moderation is required in anything. Ash-Sheikh
applied this method in fields of consumption, expenditure and pro-
duction.

Moderation should be observed in the water used for Taharah (pur-
ity), eating and drinking; and should not exceed the limit of sastisfac-
tion, nor be confined to what might weaken and hold it back from Ib-
adat and dispositions(D,

It is obvious that there is a big difference between an economy ac-
tually based upon what may harmonize with its terminlology re-
garding moderation and an economy which deviate totally from its ter-
minology and indulges in excessiveness and hoarding more things, as
it is the state of the secular economy.

Al-Imam al-Izz Opinions and Contemporany Economics:

Here are some important aspects of the relation between what was
presented by al-Imam al-Izz and the foundations on which con-
temporary economics is based:

1- Al-Imam al-Izz has clearly indicated that human activity to-
wards wordly issues is based upon the “predominance of sus-
picion™ rather that “certainity”, So, intentions behind this activ-
ity are generally suspected and not certain.

This is a major principle in contemporary economics which regu-
lates many of its policies and theories.

It is, undoubtedly, a cormect principle but despite that con-
temporary economics doesn’t always follow it.

2- One of the basic matters upon which comtemporary economy
is based is the issues of cost, expenditure and burden. Any ec-
onomic matter has its own burden and cost which was clearly
indicated by Al-Imam al-Izz by when he mentioned the trou-
bles, evils and various burdens affecting interests; that is the

(1) vol 2, p 209.
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too. And the right of the rich in his debt can’t be compared
with that of the poor taking into account their necessities and
property(1),

2- In his interpretation to “Haddul-Sarigah™(®) and how a hand
whose amount of Diyyah is so and so can be cut off against
quarter Dinar, he said: “if Shari‘ah stipulated for Nisab as-
Sariqah a great amount of money®), then any property of the
poor which is less than this high Nisab would be subject to a
loss; a thing which causes a general evil for the poor™®),

8- The Terminology of Economics and its Significance according
to the Concept of al-Imam:

Linguistically, economy is moderation. So, it is more approperiate
that economics to be based on such an important foundation and not to
slip, as taking place now, in the chasms of excessiveness in order to
obtain commodities, services and different forms of property and for-
tunes.

About economy ash-Sheikh said: “It 1s a rank situated between two
ranks and one degree lies between two degrees. Yet, there are three
degrees: failure to bring interests, excessiveness to bring them and
acting economically between them™®); and then he quoted the fol-
lowing Holy Ayah:

Make niot thy hand tied

(Like a niggard’s) to thy neck

Nor stretch it forth

To its utmost reach(®,

{1} vol 1, p 176.

(2) Punishment prescribed by Shari*ah for theft.

(3) Minimum amount of property for which Haddul Sarigah is liable.
{4) vol 1,p 193,

(5) vol 2, p205.
(6) Surat al-Isra, verse 29.
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As concerning the compensation of allowed and non-allowed ben-
efits, he believed that the allowed benefits should be compensated ac-
cording to their value; the same in this respect as kinds. He justified
that by a good economical justification which is: (Benefits are the
clearest purpose from all property)(1.

With regard to the obligations with which man is entrusted to-
wards himself and the creatures around him, he set a general prin-
ciple: (Bringing their interests and averting evils from them)®?.

Also, he believed that man is required to undertake that so that he
may give the right to whomever has a right and have all this obliga-
tions fulfilled.

Regarding the man’s duty towards himself, we see him laying
stress on stastisfying his economic and other needs. Thus, he has to
provide clothing and dwelling for himself, as well as different ex-
penses. Also, he has to relax and marry®.

Moreover, he lays emphasis on the rights of surrounding environ-
ment indicating the determinism not to damage it, singling out an in-
dependent section for the vital environment rights. He mentioned what
might be produced by some individuals conceming enviroment pollu-
tion and indicated the cases in which compensations are made for
damages caused by pollution(4).

7- Al-Izz was a Great Economist as shown by these facts:

1- We find him preferring the opinion which states that the pay-
ment of Zakat from a deseased’s property has a priority over all
other debts, justifying that by economic factors.

Besides being a right of Allah, Zakat is a right of the needy
{1) vol 1,p 183,
2) vol 1, p 155-156.
(3) vol 1, pp 155.156.
(4) vol2,p 195,
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individua! then the less comptent. But if competence was imm-
possible, then an individual with less lewdeness might be em-
ployed(!). Also, he stressed the famous principle: to put the
suitable man in the suitable position.

F. State and taxation: He didn’t approve imposing of taxations at
all and didn’t allow it, but he permitted it under certain criteria.
Yet, in some cases he believed in its obligation.

5- Economic Interpretation of the Rules of some Financial Con-
tracts:

Examples of this: Ijarah is pemmissible inspite of the non-
availibility of benefits at the moment when such a contract was con-
cluded; nor its benefits can be achieved unless likewise(2),

In the chapter of Qiradh (sleeping partnership), law permitted
agreement on an indefinite, nonexistent amount of profit and on an in-
definite nonexistent work because the interest of Qiradh can not prob-
ably be attained unless likewise®).

6- Rights and Financial Guarantees:

Ash-Sheikh said: “As for the completions pertaining to property,
the rule regarding it is the returning of rights together with their sames
if it is possible. So, if he returned them with their full descriptions, he
would be released; otherwise he should complete the missing de-

scriptions by paying their value, because descriptions have nothing to
do with exact equivalents. But if he returned them with their value de-
creasing but with full descriptions, he would not be asked compensate
for the decreasing part of their value caused by depression of markets;
unlike Abi Thawr who didn’t abandon anything of their parts nor any
of their descriptions™@),

(1) vol 1, p85.

(2) vol2,p 144.

(3) vol 2, p 144,
(4) vol 1,p 180,
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not fulfilled, all of the society will be guilty(D,

4- The state and its Economical Responsibility as Viewed by al-
Imam al-Izz.

After we have read this issue tackled by al-Izz, we were able to de-
duce the following:

A- The job of the state is to provide interest for the society and its
indviduals, and to avert evils from them®.

B. The state should realize justice and equality among citizens in
all economic, social and. political fields, as well as the other
services and utilities®.

C. Rulers and their deputies are required to dispose of what is ap-
propériate for their people by way of averting evils and corrup-
tion and bringing benefits and guidance(®).

D. State and general expenditure: general expenditure policy is
based on the following foundations:

i. To give precedence to what is necessary over other that
which is not.

ii. Spending on projects, individuals or other bodies is not
based on the principle of accounting equality, but on the
need of each one(®),

If we analyse this statement from economic point of view,
we will reach the fact that this method will raise the level of
economic affluence of the entire society.

E- State and employment: the state should employ the comptent

(1) vol 1, p 50.
(2) vol I,p 74,
(3) vol 1,p 33.
4) vol2,p 85,
(5) vol 1,p69.
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knowledge. Also, he listed it within obediences seeking thereby being
near to Allah(1).

It is evident that all of this implies motivation and awarness of

practising economic activity.
- Exchange: al-Imam al-Izz has focused early on the concept of un-
avoidability of exchange, owing to the rise of specialization and divi-
sion of labour. It is the same concept which drew the atiention of the
thinkers and economists who came after him; being applicable to,
both commodity and service exchanges, He, also, did his best in pre-
senting an ideal economic interpretation for various legal contracts in
the field of transactions, which are considered as tools or formulas for
economic exchange, be it selling, buying, [jarah (rent), Ji‘alah, agen-
cy etc2),

Also, he declared the obligation of rationality concerning exchange
saying that: “those based their opinions on *Urf (custom), pay a good
price for a good item and vice-versa; and reciprocate a valuable thing
for the same and vice-versa™(®,

- Distribution:one of the distributive dimensions which he tackled is:

Personal distribution which is the distribution of wealth and in-
comes among all individuals of society. He indicated that discrepancy
in distribution is a universal matter by which the world becomes up-
right as each one needs the other and hence co-operation occurs and
life becomes better.

Moreover, it can, be seen as a trial and affliction by which grat-
itude and patience may be measured®), Also, he laid stress on re-
distribution, stating that feeding of the needy and clothing of the
naked are one of the collective obligations (Fardh Kifayah) which if
(1) vol 1,p 177,
€2) vol 1, p 235, vol 2, p 69.

(3) vol 2, p 129.
() vol 12,p71-72,
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wasting property without benefit(1), in the field of consumer’s
behaviour and his balance, and also in the producer’s be-
haviour and his balance.

4- In feasibility study and in taking investment decisions, we
should choose the better and the best observing in every al-
ternative whatever immediate and deferred interests it might
bring and whatever immediate and deferred evils it might pro-
duce.

3- Position of Economic Activity according to the Conception of
al-Imam al-Yzz:

Any economist who have read this book “Qawa‘id al-Ahkam”,
would realize how far al-Imam al-Izz was interested in economic ac-
tivity such as consumption, production, exchange and distribution.

- Consumption: was rendered by al-Izz in various positions and from
different perspectives.He dealt with it under the title(separation of
whose interesl can’t be attained unless by damaging it)®'where he
mentioned the damage occured to commodities resulted from con-
suming food, drink and clothes for the sake of satisfying human needs.
Also, he tackled consumption during his speaking about wordly inter-
est and in clarifying their different kinds, and mentioned many com-
modoties and consumer services®), Also, he tackles it from the
point of its significance and the position of Shari‘ah regarding im-
proving it®),

- Production: it should be noted that al- Imam al-Izz listed it within
the compulsory “activities”.

Just as it is a must for socity to practice economic activity, then it
is also a must for the capable individual; exactly as his seeking of
(1} vol 2, p 89.

{2) vol 1,p92.

{3y voi I,p7.
(4) vol 2, p 70.
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together and was possible to avert them, then we should do it, bu if it
was impossible to avert all evils, then we should avert the worst and
then the worse. Should they became equal, then we may either stop
averting them or choose between averting of evils or abandoning
them”.

On what to do regarding the combination of interests with evils he
said:

So fear Allah

As much as ye, can;(D,

But if it was impossible to avert and if evil was greater than inter-
est, then we should avert the evil without worriying about missing that
interest. However, if interest is greater than evils, then we should get
the interest.

And if interests and evils became equal, it would be either that one
of them be selected or either of them then be abandoned. Difference
may occur regarding discrepancy of evils(?.

Which things we, the economists, can benefit from what was pre-
sented by al-Izz in this subject? we can benefit from many things,
among which are:

1- Shari‘ah has a big access regarding the process of establishing
the origin of economics both theoretically and practically. Be-
ing an Islamic economists, we have to subject our economic
dispositions to the general fundamentals and principles con-
trolling man’s stance towards his interests.

2- Theory of interest as viewed by al-Imam al-Izz lays for us a
frame in which we can move and draw the economic policy
with its many branches and also in taking the economic de-
cisions in various fields.

3- We can apply his statement regarding the non-permissibility of

(1) Surat at-Taghbon, verse 16.
(2) vol 1, p 98.
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non-certainity and that economics, with all of its theories and policies,
is based on such a principle of “non-certainity” concerning the out-
comes resulting from economical activities and behaviours. Among his
contributions, also, in this field is his strong consideration of the *'caus-
ation principle” inspite of his faith, being as a Muslim, that such a prin-
ciple is one of Allah's Ways in His Universe.

He said: “All obligations are based on normal reasons without any
of these interests being able to bring interests themselves”(D,

This principle is, undoubtedly, considered one of the most im-
portant bases required for establishing social sciences.

2- “Theory of Interest” as viewed by Imam al-Izz and How we
Benefit from it in the Economic Field:

We also see how he emphasizes an essential quality of “interestes”
which is their blending with some evils, He says: “so, yor should know
that there are personal interestes difficult to obtain . Food, drinks,
clothing, marriage and houses, don't occur without a real endeavour
associated with them; and that seeking these things is very difficult for
most people and which can't be obtained unless by exhaustion and ef-
fort, so, if they were achieved, many evils would be coupled with
themn™,

Regading the discrepancy in the importance “interests” and also
those of evil, Imam al-Izz said: “There are proper interests as well as
more proper ones; and there are bad evils as well as worse ones”.

On man’s acting towards interests, he said: “when two interests
contradicted one another and was impossible to combine them, and if
one of them was known to be preferred over the other, then it would
be given precedence™.

On his acting towards evils, he said: “when pure evils combined

(1) vol I, p 17-18.
2) voll,p7.
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portant thing which he did was that he raised the Figh to cope with the
comprehensive issues and problems instead of being confined to par-
ticles.

1- Sources of Knowledge in Social Sciences.

The Isiamic perspective for knowledge according to the indications
of Islamic texts and induction of Shari‘ah principles and following up
to the opinions stated by Muslim scholars is that its sources in social
sciences are mind, perception and revelationt?.

What are the contributions of our Shaikh in this vital field?

Al-Imam al-Izz says: “majority of wordly interests arc perceived by
mind”(,

Here, we notice that ash-Shaikh has fully considered the mind and
perception and sources of knowledge in wordly matters, but he was
very precise when expressed that by his saying “majority...”". Hence,
revelation could perceive these interests in a manner between mind and
perception.

This means to us, group of Islamic economists, that we should
adopt revelation, mind and perception as sources of knowledge in the
field of our economic researches without neglecting any of them.

One of his additions in this field is that relating to the nature of the
required knowledge, in such wordly fields and whether it is that reach-
ing the degree of certainity or that which reaches the degree of pre-
dominat probability would be sufficient. He confirmed that the opin-
ion relied on is the predominant propability. He said: (bringing
interests and averting their evils in both this Life and the Hereafter is
based on evident doubts)®). It is clear that economical life is based on

(1) " Philosophy of Islamic Education”,Dr. Majid al-Kaitani, P 232 and the following pag-

cs.
(2yvol 1,p 5.
(3) vol 1, p 4.
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Economic Study in “Qawa‘idul-Ahkam Fi Mas-
alih Al-Anam” ¢ by al-Imam al-Izz Ibn Abdul-
Salam

(Died-660 H)

Dr. Shawqi Dunya:- ¥

It was incorrectly believed that contemporary economics is a sec-
ular one. That is the secular staterents are the predominant. This, how-
ever, is incorrect in most cases because its reliance on the normative
statements is no less than its reliance on the secular statements. Yet, Is-
lamic economics is based on both two foundations, the positive and the
secular,

Social sciences, from an Islamic perspective do not only describe
and analyse reality, but they exceed it to control this reality and de-
velop it to what is best and beneficial.

Islamic economics is a science concerned with studying the ec-
onomical phenomena of human being through methodological and ide-
ological Islamic considerations; and relies ot its original sourcess: the
Book and the Sunnah, as a basis for whatever it studys. Also, it is
strongly related with different Shari‘ah sciences.

This research evidently embodies certain important issues in the Is-
lamic economics. One of them is the question that how can we, the Is-
lamic economists, rely on the principles of Shari‘ah and Figh as a ba-
sis for establishing and developing Islamic economics theoritcally and
practically?

Al-Imam al-Izz Ibn abdul-Salam tackled so many important issues
in the field of Islamic economics. He dealt with some of them as a Fa-
geeh (scholar on Figh) and with the others as an economist. The im-

*  “Principles of Rules concemning the Interests of People™.
**  Assistant Professor in King Abdul Aziz Military College- Depariment of Islamic Sci-
ences.
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1- Disbelief in Allah is a divertion from His Sabeel (way), such as
shown in his Alimghty saying:
But whoever changeth
From Faith to Unbelief
Hath strayed without doubt
From the even way(D,

2- In following lusful desires is also astraying from the way of
Allah, leading its committor to Unbelief.

3- Falsehood is a deviation from the way of Ailah.

However, the exsitence of these meanings which are contradictory
to {Sabeeli Allah) in the Quran are equal to those of good meanings
which were previously-mentioned.

Summary and Results:

{Sabeeli Allah), liguistically, means the accessable road; and in the
Quran it is stated in more than one meaning, such as declaration, obe-
dience, guidance, plea, etc.

It was not mentioned as in the meaning of Jihad which is the fight-
ing of unbelievers; so how that which is not stated is preferred, and
that which is stated is dropped?!

- In the Sunnah it came in three meanings: Hajj, ‘Umra and Waqf,
as well as seeking of knowledge without any restriction.

- Some interpreters of Ayatul-Sadaqah generlaized the revenue
{Sabeeli Allah) on all righteous and piety deeds, such as fighting of

unbelievers and building of mosques and bridges. Some of them con-
fined it to the fighting of unbelievers only and attached only Haijj to it.

- Al-Jomhoor believed that the share designated *Fi Sabeeli Allah”
is spent on warriors and those on guards in the frontier posts and on
performing Hajj. Some of themn permitted giving students even if they
are rich.

(1) Surat Al-Baqarah, from verse 108.
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annexed to a definite one, hence it includes all the (Subul) of charitabe
deeds. This is, however, one of the formulas indicating generality. Al-
Imam Ahmed and his compaions beleived in that in compliance with
Ali Tbn Abi Talib and Abdullah Ibn ‘Abbas.

Second principle:

Is the general particularized according to its purpose or rather is
interpreted according to its generality?

Al-Jumhoor believed in that. Whereas Al-Malikieyah believed in
confining the general to its purpose, as in his Almighty saying:

Or ye have been

In contact with women(!),

Mulamasah (contact) includes contact with libido and without li-
bido. The same is applicable to (Fi Sabeeli Allah) mentioned in Ay-
atul-Sadaqah.

Those who believe that the general is particularized according to
its purpose such as Al-Malikieyah, confined it only to invasion
{Ghazw) and attached to it Hajj and 'Umra.

Those believed in the contrary, who are Al-Jumhour, considered
that (Fi Sabeeli Allah) a general container which includes all aspects
of good such as Ghazw, Hajj and Da‘wa (call) to Allah.

Ibn Dageeq Al-‘Teed stated: purpose of genelarity and constitution
of principles may, sometimes, appear in the general phrase; so there
will be no problem to act according to this generality. And sometimes
the contrary takes place.

Considering the pinpointing of the defect) regarding the dis-
agreement on Ayatul-Sadaqabh, it appears that the cause of Allah is di-
rected to the destination and the kind, not to the individual involved in
the four categories (those in bondage, those in debt, in the cause of Al-
lah, and the wayfarers).

Preference:

The preferred opinion is the one considering (Sabeeli Ailah) as
a general vessel which includes all ways of charity and obediences.
This is owing to strong evidences.

In addition to that, the phrase (Sabeeli Allah) was used for special
meanings and for meanings opposite to it, among which are:

(1) Surat An-Nisa, from verse 43.
(2) “Al-Mawafagat”. Ash-Shatibi, vol 4, P 89.
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C. Salih Al-Mugbili rejected the view which regards “Sabeeli Al-
lah” as to mean fighting to here become a customary fact.

- Fuqaha Al-Ibadhiyah:

Zakat is given to poor one who wanis to marry, not for the
building of mosques, buying of a shroud or repair a road.

Those Belonging to no Mathhab:

A. The Messenger of Allah (peace and prayers be upon him) per-
mitted Al-Ghazi to receive Zakat even if he is rich.

B. Shaltout said: Included in the expense account “Sabeel Allah”
are all public interestes which no one possess nor anyone may
take exclusive benefit in them.

C. Itis said that what is meant by it is the way leading to Allah
and although it is the greatest way leading t0 it, there is no ev-
idence on this share being specially designated for such a pur-
pose.

D. Hussien Makhiouf was asked about the spending of Zakat on
the building of mosques and Tahfeedh Al-Quran (have persons
memorize the Quran); he said: they arc not among the eight
revenues of Zakat.

8- Reason of Disagreement:

Reason of disareement regarding the particularity or generality
of revenue “Fi Sabeeli Allah” is founded on the disagreement on
two of disagreement’s principles adopted by fundamentalists.

- First principle:

A singular noun annexed to a definite noun ; and whether it is of
the formulas indicating generality or not™V; such as his Almighty say-
ing:

If ye would count up

The favours of Allah,

Never would ye be able

To number them:(

Verily, (Ni‘mah) i-e (favour) is a singular word annexed to a def-

inite noun; and hence it includes all favours. The same is applicable to
“Fi Sabeeli Allah" mentioned in Ayatul-Sadagah. It is a singular word

(1) “Sharh Al-Kawkab Al-Muneer”, vol 3, P 136.
{2) Surat Al-Nahl, from verse 18.
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Included in this category are poor, needy, those in bondage
and for the cause of Allah.

The scond category takes Zakat for thd benefit of their own
and that of others. It includes those employed to administer the
fund, those whose hearts have been recently reconciled, those
in debt, and the warriors in the cause of Allah. So if the taker
is neither in need nor provides benefit to Muslims, then he will

have no share in Zakat(D),

G. Commenting on Al-Kharqi's opinion, Az-Zirakshi said: Zakat
should not be given unless for the eight categories specified by
Almighty Allah.

H. Sheikh Muhammed Al-Hussien Al-Hanbali said: Hajj is in-
cluded in the share designated “Fi Sabeeli Allah™ based on the
Sunnah text. So, expenses to perform Hajj and ‘Umra should
be taken from this share .

I. Sheikh Muhammed Ibrahim Al-Sheikh was not with the view of
spending of Zakat on charitable deeds, such as the building of
mosques and the students of “Tahfeedh Al-Quran” except
when they are poor®.

J. Sheikh Muhammed Al-*Uthaimeen said: Particularizing (Sabee-
1i Allah) as Jihad is a definite matter; which is contrary to the
opinion that “Fi Sabeeli Allah” means every righteous deed.

- Fuqah Al-Dhahirieyah:

Ibn Hazm said: Included in the share: “Fi Sabeeli Allah” is the
just Jihad; and the Hajj is regarded as Jihad (Fi Sabecli Allah).
- Fuqaha Az-Zaidieyah:

A. Al-Hassan Al-Siyani, on his comment on the opinion held by
Zaid Tbn Ali, said: Zakat should not be given to meet the ex-
penses of shrouding a dead person, nor of building a mosque;
nor should it be given to release a slave. And who approved
that based their evidence on the fact that these deeds fall under
the category (Fi Sabeeli Allah), because it is the way leading
to good in general.

B. Interpretor of “Bulough Al-Muram” said: Come after Al-Ghazi
(warrior) is whoever tn charge of one of Muslims public inter-
estes such as judiciary and “Ifta”.

(1) “Zad Al-Mi‘ad” , vol 2, P 9.
(2) “Fatawa Sheikh Jbrahim”, vol 4, P 142,
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C. Al-Shirazi said: Included in the share designated “Fi Sabeeli
Allah™ are the warriors, but those who receive regular salary
from the state, are exempted, because they take their suf-
ficiency from Al-Fay,

D. “In Sharh As-Sunnah:, Al-Baghawi said: According to the ma-
jority of the people of knowledge, it is not permissible to
spend anything form Zakat with the purpose of performing
Hajj. This view was adopted by Ash-Shafi‘i, Al-Thawri and
people of opinion,(Ahl Ar-Ray).

- Fuqaha Al-Hanabilah:

A. Al-lmam Ahmed said: Zakat is paid for the performance of
Hajj, because it is in the cause of Allah,

B. Al-Wazeer Ibn Hubairah stated in “Al-Ifsah™; Disagreement
occured regarding the portion given to the warriors included in
the share “Fi Sabeeli Aliah”, whether being particularly set for
warriors or a general one. Abu Hanifah said: It is namely given
to poor warriors and those who could not find means to retumn
home, but the rich of them is excluded.

C. As-Samiri in “Al-Mustaw‘ib" said: Falling under this heading
would be the warriors who are not on the payroil of the slate.
Hajj and ‘Umra are included in this share. This is according to
the tradition of Al-Maimouni who derived evidence from Ha-
deeth Ummi Mi‘qal.

D. Ibn Qudamah said: Spending of Zakat on anything other than
that mentioned by Almighty Allah, such as the building of
mosques, bridges, water containers and on the maintenance of
roads, is not permissible.

E. Ibn Taimieyah said: Included in the share designated “Fi Sa-
beeli Allah” are warriors who are not only given from Allah’s
property what can suffice them in their “Ghazw”, bul they are
given of it that which may satisfy them completely in their
Ghazw such as horses, weapons and provision; whereas per-
formance of Hajj is included in “Fi Sabeeli Allah” as said by

the Prophet (peace and prayers be upon him)(!,
F. Ibn Al-Qayyiem divided Ahlu-As-Sadagah into two categories:

One category includes those given owing to their need,and
those are to be given in as much as they may satisfy this need.

(1) “Majmou‘ Al-Fatawa”, vol 28, P 274.
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Tbn Rushd Al-Qurtobi said: Ibn As-Sabeel (the wayfarer) is
one who could not find means during his journey be it for Hajj
or otherwise; even, if he is well-to do in his home country(!),

C. Al-Qadhi Ayyadh said: According to some scholars, it is per-

D.

missible to spend Zakat for public interests. He derived ev-
idence from Haddeeth Ibn Hatmah.

Ibn Shas Al-Maliki said: What is meant by “Sabeeli Allah” is
Jihad rather than Hajj. Hence, Al-Mujahideen are given Zakat
in as much as they spend in their “Gazw” no matter whether
they are rich or poor. This is held by most of scholars,and is
also, the opnion adopted by Mathhab al-Imam Malik. Ibn
“Umar said: They are Hajj and ‘Umra performers.

‘Umar Ibn Abdul-Barr said: “Fi Sabeeli Allah” includes the
warrior who is on guard of a frontier station. They are given in
as much as they spend in their “Ghazw”, whether they are rich
or poor. This is held by most of scholars and adopted by Math-
hab Al-Imam Malik too.

Tbn Juzai Al-Maliki said: “Fi Sabeeli Allah” includes Jihad and
hence it is spent on Mujahideen, even if they are rich, and on
arms. But there is disagreement whether this share is to be
spent in on building of fences and fleets.It is not paid on Hajj,
contradictory to Ibn Hanbal.

. Al-Wanshareesi said: Whoever owns books on Figh without

which he can’t dispense, he is not prevented from taking Za-
kat, no matter what the number of these books is.

- Fuqaha Ash-Shfi‘ieyah:
A. In “Al-Umm" Ash-Shfi'i said: Given from the share designat-

ed “Fi Sabeeli Allah” whoever participate in Jihad, regardless
of his financial status. No one is given from this share other
than them, unless be in need so as defend them, who in this
case is given to fight against unblievers®™,

In “Mukhtasr Al-Muzni” it is said: Given from this share are

those who want to participate in Jihad from Ahlu-As-Sadaqah
(categories entitled to receive Zakat).

(1) “Al-Bayan Wat-Tahseel”, vol 18. P 518,

(2) “ Al-Kaffi”, vol 1, P 236,

(3) “AlUmm”, vol 2, P 62. Sec “Mukhtasar Ikhtilaf Al-Fugaha™ Al-
Tahawi, vol 1, P 483,
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by the Supreme Council for Islamic Affairs in Cairo, included
in the expense account “Fi Sabeeli Allah” are the worriors in
as much as they become able to participate in Jihad in the
cause of Allah, as well as all aspects of righteous deeds con-
cemning Zakat.
7. Statements given by Al-Fuqaha about (Sabeeli Allah):

- Fugaha Al-Hanfiyah:

A. Muhummed Ibn Al-Hassan said: Whoever legates one -third of
his property “Fi Sabeeli Allah”, should set it for the pilgrim
who could not find means to return home(l),

B. As-Sarkhasi said: included in this share “Fi Sabeeli Allah” are

or worriors. This is the view held by Abu Yousuf, while

Muhammed held that they are the poor people who go to Hajj
hut could not find means to return home.

C. As-Samargandi Al-Hanafi says: If Zakat was spent on building
of mosques, military preperations; and the construction of
bridges and to meet the expenses for shrouding dead people,
this would not be permissible owing to the non-existence of
possession(2),

D. Abu Bakr Al-Kasani said : Falling under this heading “Fi Sa-
beeli Allah” are all the righteous deeds. So, included in it is
any one who strives in the obedience of Allah and for the sake

of good acts if he is in need.
Abu Yousuf maintained that what is intended by it is the poor
worriors, because “Sabeeli Allah” covers this meaning®

E. Abu Bakr Zada the author of “Majma‘Al-Anhur” hold that Za-
kat is not to be paid for building mosques because possession
is a condition and it does not exist. Also included in that, is
maintenance of roads, Hajj and all that which implies no pos-
session,

- Fuqaha Al-Malikieyah:

A. Ibn Al-Qassim was asked whether Zakat suffices its payer
when paid for the building of mosques,and he answered: It
doesn’t suffice him(®,

(1) “Al-Istithkar”, vol 9, P 22.
(2) “Tuhfut Al-Fugaha”, vol 2. P 637.

(3) “Badee_a‘ As-Sanaea*”, vol 2, p 45.
(4) “Al-Mi‘yar Al-Mu‘armub”, vol 1. P 378.
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expense account “Fi Sabeeli Allah” are those spendings on
volunteer fighters who participate in Jihad, and weapons are
to be bought for them from this fund.

14- Tantawi Jawhari held a strange funny opinion and said:

15-

16-

17-

18

19-

Zakat should be distributed justly, just as the honest pro-
fessionals.

Mustafa Al-Maraghi said: “Fi Sabeeli Allah” is the way lead-
ing to attain Allah’s pleasure and forgiveness, and included in
it are worriors and those on guard in a frontier station.

Sheikh Abdur Rahman Ib Sa‘di said: The seventh category of
the beneficieries of Zakat is “Fi Sabeeli Allah”, and included
in this portion are volunteer fighters who are not in the payroll
of the state. They are given Zakat in as much as it helps them
in their “Ghazw", such as the cost of weapon, a Dgabbah
(means of trasportation) or a provision for him and his de-
pendents so as to devote himself to Jihad.

Mahmoud Shaltout said: Falling under this heading would be
all the interests which constitute the basis for religion and
state, the first and most significant of which is mil_it_ary prep-
aration, including all its requirements even the military hos-
pitals, railways and bridges.

Whereas Sayyid Qutb said in “Dhilal Al-Quran”: “Fi Sabeeli
Allah” is a broad chapter that includes all common interests
which may achieve the Word of Allah(!.

Wahbah Az-Zuhaili said : Included in the share designated
“Fi Sabeeli Allah™ as viewed by Jumhour (Majority of Schol-
ars), are Al-Mujahideen who are not in the payroll of the state.
They should be given what may spend in their “Ghazw”, re-
gardless whether they are rich or poor, because the word (Sa-
beel), when mentioned generally, means “Ghazw”, and this is
used in the Quran and the Sunnah. But that who receive a Sal-
ary from the state, will not be given as this would suffice him.,

Also, it is neither permissible for any one to perform Hajj by
the Zakat due on his properyt nor pay it for the sake of Jihad,
as the purpose of it is not fulfilled likewise. That is why the
present army is not given Zakat.

20- According to “Al-Muntakhab Fi Tafseer Al-Quran”, prepared
(1) “Dhilal Al-Quran”, vol 3, P 1670.
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4- Tbn Al-JTawzi stated: It includes worriers and those on guard in
a frontier station.

5- Ar-Razi said: What is meant by it are worriers.

6- Al-Baidhawi said: Included in the share designated “Fi Sabecli
Allah” is the expenditure for Jihad by spending on voulnteer
fighters, and was said for the builiding of bridges and fac-
tories(?),

7- Al-Khazin said: it means spending in the cause of Allah. He in-

tended there by worriers who are entitled to a share of the
property designated for Zakat.

8- Ibn Jazai Al-Maliki said: “Fi Sabeeli Allah” stands for Jihad,
and thus Al-Mujahideen are to be given from this expense ac-
count from which war equipment are bought. He differed on
whether it is spent in the building of fences and the construc-

tion of fleets®),

9- Ibn Khatheer in his “Tafseer” said: Included in the share sct
;;‘Fi Sabeeli Allak” are warriors who are not on the payroll of
¢ state.

10- As-Sawi in his “Hashiah” said: Al-Mujahideen for whom nro
(Fay)® is specified, are given from this portion, regardless of
their financial status. Also, weapons and war equipment are
bought from this share.

According to Mathhab Al-Imam Malik, students engaged
wholly in receiving knowledge, are entitled to take from Zakat
even if they are rich, because they are regarded as Mu-
jahideen(®),

11- Al-Shawkani said : Also falling under the expense account
“Fi Sabeeli Allah” are warriors and those on guard in a fron-
tier station who should be given Zakat to meet their expenses.

12- Al-Allousi said: According to Abi Yousuf, included in this
share “Fi Sabeeli Allah” are the warriors who could not find
means to come back home; and according to Muhammed they
are the pilgrims who could not find means to return home.

13- Jamal Addin Al-Qasimi said in his “Tafseer”: Included in the
(1) “Al-Baidhawi”, vol, 3, P 72,
(2) “Tafseer Ion Juzai”, vol 2, P 78.

(3) War booty gained without fighting.
(4) “Hashiat As-Sawi", vol 2, P 154,
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the fighting (of Kuffar), Hajj and ‘Umra only.

Third opinion : They interpreted it as a general meaning in-
cluding all aspects of good that would result in bringing one closer
to Allah.

The fourth opinion: Held by the authors of “At-Tafseer Al-
Muntakhab”, which was issued by the Supreme Council for Islam-
ic Affairs, in Cairo.
There are some who contradicted all these opinions and didn't pre-
fer any of them. There were, also, some who generlized the ex-
penditure of “Fi Sabeeli Allah”

5 - Evidences Given by both parties;
Firstly: some of them confined “Fi Sabeeli Allah” to “Al-Ghazw"™
invasion only. Their evidences are:

A. Allah defined the eight categories of Ayat Al-Sadagah”, i-e
(verse of Zakat) by their descriptions. So if he interpreted (Sa-
beeli Allah) by generality, this would include all the classes
because all of them are (Fi Sabeeli Allah) and thus limitation
and confinement would be nonesense.

B. It has not been known that any of “Al-Kulafa Al-Rashideen™-
who should be followed as an example- to have spent Zakat in
general ways of charity .

C. Hadeeth Ummi Mi‘qal, (Al-Hajj Fi Sabeeli Allah).
Secondly : some of them generlized the phrase “Fi Sabeeli Allah™
in ways of charity and their evidences are as follows:

A. The word (Sabeel) was mentioned in a general form both liter-
ally and legally (Shari*ah) in the Quran and the Sunnah,

B. Occurrance of disagreemaent among scholars regarding the
meaning “Fi Sabeeli Allah” in Ayat Al-Sadagah, because had
there been a text, they would not have disagreed.

6- Review of the Statements of Interpreters

Concerning (Fi Sabeeli Allah):

1- At-Tabari said: “Sabeeli Allah” means one’s way and religion
with which one is commanded to follow,

2- Al-Jassas said : It is for Al-Mujahideen (those fighting in the
cause of Allah) being rich or poor.

3- Al-Mawardi said: It includes warriors, pilgrims and Al-
Mujahideen.
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Mi‘qal was performing Hajj with the Messenger of Allah. When he re-
turned, Ummi Mi‘qal said to him: I knew that I must perform Hajj.
Then they went to the Messenger of Allah till they entered to him. She
said: O, Messenger of Allah Hajj is obligatory on me and Abi Mi‘qal
has a young camel, Abu Mi‘qal said: you said the truth, I made it “Fi
Sabeel Allah”. The Messenger {peace an prayers be upon him) said :
“Give it to her so as to perform Hajj by it, it is Fi Sabeeli Allah",
Then he gave it to her, and she said: O Messenger of Allah I am old
and sick; is there any deed which can serve instead of performing Hajj,

He said: “A‘Umra during Ramadan replaces Hajj"(!)
Secondly: “Sabeelf Allah” taking the meaning of Wagf:

Ibn Khuzaimah reported that in his Sahih with his wording and on
the authority of Abi Bakr, Ahmed and Abi Dawoud. Abu Bakr said:
According to me, this traditon indicates the opposite of the opinion
held by whom alleged that whoever sets anything by means of wagqf
for any of the charitable ways without releasing it from his possession,
such as wagqf, is invalid. But the Prophet of Allah (peace and prayers
be upon him) permitted Abu Mi‘qal to set the young camel for the
cause of Allah without the need of releasing it from his possession.
This tradition proves the comrectness of the opinion held by Al-Matlabi
Ash-Shafi‘i who believe that Al-Habs (setting anything as an endow-
ment) can be achieved by “word of month™ even if the one who is to

set it, does not release it from his possession(?).
Thirdly: “Sabeeli Allah” taking the meaning of knowledge:

It was reported by Al-Tirmithi, and on the authority of Anas Ibn
Malik, may Allah be pleased with him, that he said: The Messenger of
Allah (peace and prayers be upon him ) said: “Whoever traveles
seeking knowledge, he will be considered (Fi Sabeeli Allah) till he
returns”(),

4- Trends of Scholars concerning the meanig of “Fi Sabeeli Al-
lah™:

Interpreters have four opinions;

The first opinion: They interpret “Fi Sabeeli Allah” as the fighting

of Kuffar in particular, and the weapons and ammunition the Be-

liever needs.

The second opinion: “Fi Sabeeli Allah” is interpreted by them as
{1) “Sunan Abi Dawoud”, vol 2, P 204.

{2) “Sahih Ibn Khuzaimah”, vol 4, P 36.
(3) “At-Timmithi”, vol 5, P29.
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*Revenue “Fi Sabeel; Allah”: Between Generality and Particularity *

Except those who are

Really weak and oppressed
Men, women and children

Who have no means

In their power, nor can they find
Away to (escape)!)

(9) And takes the meaning of “aggression" as the following verse
states:

But indeed if any do help
And defend himself
After a wrong (done)

To him, against such
There is no cause

Of blame®

The word (Sabeel) was stated in the Quran in definite form in
more than one meaning; and governed by the preposition Fi (for) in
(45) positions; and governed by the preposition “An” in (26) posi-
tions; and governed by the preposition “Ila” in only one position
which is in Surat An-Nahl in verse number (125).

It is observable that all the verses where “Sabeeli Allah™ is men-
tioned while it is bound by “Al-Jihad Bin-Nafs” i-e fight in the cause
of Allah by one’s self, then they are accompanied with the mentioning
of “Al-Jihad Bil-Mal” i-e, fight in the cause of Allah by one’s prop-
erty.

Phrase (Sabeeli Allah} came connected with the words of “Qutal”
fighting in (176) times, (41) of which as an in definite noun, and de-
fined with the definite article (Al) or by annexation in (135) positi-
tions. While it was added to (Allah) in (69) positions only.

“Sabeeli Allah” was mentioned implying three shades of meaning
which are obedience, religion and Da‘wa (call).
“Sabeeli Allah” in the Prophetic Sunnah:

It was mentioned in Sunnah in different meanings the most of
which is that of Jihad. It was also mentioned to mean Hajj, Wagf (en-
dowment) and seeking of knowledge.

Firstly: “Sabeeli Allah” taking the meaning of Hajj.
Abu Dawoud reported in his Sunan that Ummi Mi‘qal said: Abu

(1) Surat An-Nisa, verse 98.
(2) Surat Ash-Shura, verse 41.
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(2) Asin the meaning of “outlet”, such as in his Almighty saying:
See what similes they strike
For thee: but they have gone
Astray and never can they
Find a way()
(3) As in the menaing of “conduct”, such as in his Almighty say-
ing:
Nor come nigh to adultery:
For it is an indecent (deed)
And an evil way®
(4) As in the meaning of “cause”, as in his Almighty saying:
But if return to obedience,
Seek not against them
Means of (annoyance)(?)

(5) As in the meaning of “guidance™, as in his Almighty saying:

For those
Whom Allah hath thrown
Out of the way, never

Shalt thou find the way®
(6) As in the meaning of “plea”, as shown in his Almighty saying:

«.And never
Will Allah grant
To the Unbelievers
A way (to triumph)
Over the Believers®
(7) Asin the meaning of “sin”, such as in his Almighty saying:
No ground of (complaint)
Can there be against such
As do right(®
(8) It takes the meaning of the “way”, such as shown in his Al-
mighty saying:

{1} Surat Al-Isra, verse 48,

{2) Surat Al-Isra, verse 32,

{3) Surat An-Nisa, from verse 34.
(4) Surat An-Nisa, from verse 88.
(5) Surat An-Nisa, from verse 141.
(6) Surat Al-Tawbah, from verse 91.
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Revenue “Fi Sabeeli Allah”®); Between
Generality and Particularity

Dr. Saud Ibn Abdullah Al-Funaisan**
Introduction:

Zakat is the third pillar of Islam. Its revenues are confirmed as Al-
mighty Allah says:

Alms are for the poor

And the needy, and those

Employed to administer the (funds):

For those whose hearts

Have been (recently) reconciled

(To Truth): for those in bondage

And in debt; in the cause

Of Allah; and for the wayfarer:

(Thus is it) ordained by allah...(!),

So, whoever be one of these classes, should be entitled to receive
Zakat. We will, Insha Allah, review the seventh revenue which is (Fi
Sabeeli Allah).

1- Linguistic meaning of the word (Sabeel):

Sabeel means way, and the plural form of it is (Subui).

Any Sabeel the purpose of which is to attain Allah’s pleasure is in-
cluded in (Sabeeli Allah). Also, it is said that use of the word (Sa-
beel) in Jihad is more often because (Sabeel) is where others fight
for the sake of religion. Briefly, the word (Sabeel), literally, is
meant to be the accessable road, and is mostly used to mean the
Jihad Fi Sabeeli Allah (for the cause of Allah).

2. The word (Sabeel) as mentioned in the Quran® has (9) mean-
ings:-
(1) It was mentioned to mean “declaration”, Allah says:
Pilgrimage thereto is a duty
Men owe to Allah
Those who can afford the journey®

(*) In the cause of Allah.

(**)Associate professor in the Department of Quran and its sciences, the Fa-
cuity of Usoul Ad-Din. Imam Mohammed Ibn Saud Islamic University.

(1) Surat At-Tawbah, from verse 60,

(2) Al-Ashbah Wan-Nathai'r, P 185.

(3) Surat Al-‘Imran, from verse 97.
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is confined only to anyone who, in this condition, is affected by Siyam
or find difficalty to observe it; or leads him to neglect that which is of
more priority than Siyam such as other aspects of obedienees to Allah.
For all that the Prophet (peace and prayers be upon him) said the
afore-mentioned Hadeeth.

But those who disapproved Siyam during travelling say: The
meaning of the Hadeeth is general and is not confined to a particular
reason. Shafi‘ieyah interpreted the refutation of “righteousnees™ men-
tioned in the Hadeeth as on the one who refused to accept Rukhsa(l),
At-Tahawi said: what is meant by “righteousness” here is “Al-Kamii"
(approperiate) which is the highest rank of “righteousness™.

(1) “Al-Umm", Ash-Shafi', vol 2, P 104.
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The Messenger of Allah (peace and prayers be upon him) also,
said: The best Siyam is that observed by David. He used to observe

Siyam for one day and break it in the next"(*),

He also, said: “Anyone who observe Siyam for one day in the
cause of Allah, Allah will keep Fire far away from his face"®,

Ibn Hajar said: It is not righteousness to observe Siyam while trav-
elling. He, also, said breaking Siyam may be better for anyone who
that is affected by Siyam . So, whoever reject this Rukhsa, the Ha-
deeth of the Messenger (peace and prayers be upon him) : “Whoever
rejects my Sunnah, is not among my follwoers”, will be applicable
to him. Also, he who fears vanity in himself if he observed Siyam
during travelling, it would be better for him to break it.

Those who didn’t permit Siyam, ducing travelling, argued that the
Siyam observed by the Messenger (peace and prayers be upon him)
during his travels was abrogated. They added that the Messenger of
Allah (peace and prayers be upon him) considers breaking of Siyam
better for whom who finds difficulty in observing it; and this is con-
firmed if he is in need to break Siyam to be physically strong to con-
front enemy.

Anas was asked about observing Siyam during travelling and he
said to me: I have a Rukhsa to break Siyam and there is a verse sup-
porting that. He said “ which verse™? He said:

The prescribed period

(Should be made up)

By days later.

Anas, then, said: This verse was revealed while we were travelling
hungry and staying without full stomachs. But today the situation is
different. He went on mention the circumstances where breaking of
Siyam could be better than observing it.

To Answer the saying ot the Prophet (peace and prayers be upon
him) : “It is not righteousness to observe Siyam while travelling”,
those approving Siyam during travel intrepret it in different ways.
Some of them said: the Prophet travelled for a reason and so this Ha-
deeth is confined to him only and to those who are in his condition.
Al-Bukhari quoted that in his “Sahih”.

Ibn Daqeeq said : Undesirability of observing Siyam during travel

(1) Sahih Al-Bukhari”, vol 4, P 220.
{2) “Sahih Al-Bukhari™, vel 2, P 808.
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So every one of you

Who is present (at his home)
PDuring that month

Should spent it in fasting,

Have no evidence in this verse, because Almighty Allah didn't say:
so every one of you who is present during some days of that month,
should spent them in fasting, but Almighty Allah prescribed the fast-
ing of it for every one who is present (duning that month), not for the
one who is present (at his home) for some days of the month. Their
opinion is also cancelled by his Almighty saying:

But if any one is ill

Or on a journey

The prescribed period
(should be made up)
By days later

Also, It was reported that the Messenger of Allah (peace and
prayers be upon him) travelled during Ramadan in the year of the
Conquest of Makkah”, and broke Siyam; and he is the best one to
know what is meant by the saying of his Lord.

Abu Muhammed said: since no evidence form neither the Quran
nor the Sunnah have remained to them, let us mention the evidences
supporting our opinion. Then he mentioned his argument by the fol-
lowing verse:

But if any one is ill
or On a journey....

He said that this verse is neither abrogated nor specified to a cer-
tain purpose. Then he mentioned Hadeeth Jabbir (Those dis-
obedients) and the saying of the Prophet (peace and prayers be upon
him): “It is not righteousness to observe Siyam during travelling”.
There are clear traditions which were not opposed by anything, so not
abiding by it, will not be permissible. But if it said all these traditions
pronibit all types of Siyam observed during travelling while you are
permitting any type of Siyam except Ramadan only, we would say:
“Yes”, because texts included the same as we have held; and also, be-
cause Almighty Allah says:

But if he cannot afford it,

He should fast

Three days during the Hajj
And seven days on his return
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their evidence on what was narrated by Hamza Al-Aslami, that the
Prophet (peace and prayers be upon him) said to him: “If you wish,
you can observe Siyam; and if you wish, you can break it”.

Whoever considers the evidences brought forward by both parties,
can see that permission is the most acceptable opinion. While clear
and comrect evidences refute desireability although a group of pre-
decessors believed in that.

As to our saying that Siyam is not permissible to be observed dur-
ing travelling, people differed in that. A group of them maintained that
whoever travelled after the beginning of Ramadan, he should observe
Siyam all through the month. Some of them held that he has a choice
either to observe Siyam or break it. A third group stated that he should
break Siyam.

On the authority of Ali that anyone who is resident on the arrival
of Ramadan and then travels, he would be required to observe Siyam,
in compliance with his Almighty saying.

So every one of you

Who is present (at his home)

During that month

Should spent it in fasting.

The group who permitted Siyam which include Abi Hanifah, Malik
and Al-Shafi'i derived evidence from his Almighty saying:

And it is better for yon
That you fast.

Also, they argued by other evidences. It was narrated about Mes-
senger of Allah (peace and prayers be upon him} to have said: “Ob-
serving Siyam is better, so the fasting person and the ene breaking
Siyam should not criticize one another. If you wish, you can ob-
serve Siyam; and if you wish, you can break it".

Among the narrations preferring the breaking of Siyam to ob-
serving it is what was held by Sa'd Abi Waqqgas. Also, it was reported
that Ibn ‘Umar didn’t used to observe Siyam during travelling and
used to say: Rukhsa “allowance™, Allah has granted me is preferrable
to me. Different Sunnan, Ahadeeth and traditions adopted the same
view.

Those who obligated the observing of fasting during travelling and
derived evidene from his Almighty saying:
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ing Siyam to be strong enough to participate in Jihad. If he, by ob-
serving Siyam fear for his property, he is permitted to break it. And
the same rule is applicable to the sick who fears, that his illness would
aggravate if he observes Styam.

Al-Imam Ahmed said : Should anyone be overwhelmed with high
sexual libido, he would have the right to break Siyam(!). The small
girl, if Siyam exhausted her, shonld break it and make Qadha. There
is a Hadeeth confirms such a narration, that ‘Aishah overwhelmed
with thirst while she was observing Siyam. The Messenger of Allah
(peace and prayers be upon him) ordered her to break Siyam and com-

pensate for that day by observing Siyam for two days2).

Thus, we could answer the question raised by the enquirer, may
Allah lead him to what is correct.

Believing in permission, would it be obligatory if we agreed to stay
for an indefinite period? This would not be obligatory based on the
correct opinions of scholars, but the dispute is whether such an act is
desireable or permissible. So, if it is confirmed that the traveller didn't
make up his mind to determine the length of his stay, and he didn’t in-
tend to settle down, this would not interrupt the rule of travel.

As to whether observing Siyam during travelling is desireable or
permissible, this case was disagreed upon by both early and late schol-
ars. ‘Umar Ibn Al-Khattab, Abu Hurairah, and Ibn *Awf believed that
this is not permisible , and if he observes Siyam, he should be ordered
to repeat. Ibn *‘Awf said: observing Siyam during travel is the same as
breaking it in residency(®), The same is held by Ibn Hazm and other
Dhahirieyah scholars who derived evidence from the saying of the
Prophet (peace and preayers be upon him) “It is not of righteousness
to observe Siyam while in travelling”®}, And also, from the event
that the Messenter (peace and prayers be upon him) broke Siyam
while travelling , and when he was informed that some persons per-
sisted on observing Siyam, he said : “Those disobedients™(5). How-
ever, scholars, in general, opposed this opinion. Ibn Abdul-Barr said:
This statement was narrated about Abdar-Rahman Ibn *‘Awf and was
ignored by all the Fugaha and the Sunnah rejects it too(®), They based

(1) “Tabaqat Al-Hanabilah”, vol I, P 104.

(2) “As-Sunan Al-Kubrah", Al-Baihagqi, vol 2, P 243,
(3) "As-Sunan Al-Kubrah”, vol 4, P 183.

(4) “Sahih Al-Bukhari”, vol4,P 183.

(5) “Sahih Muslim", vol 2, P 785.

(6) “Al-Tamheed”, vol 22, P 49,
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2 - That catagory which the Companions had understood from his Al-
mighty saying;
For those who can do it
(With hardship), is a ransom
The feeding of one
That is indigent(D
Included in this category are many types:
A. Pregrant woman who fears for herself and her fetus.
B. Breast-feeding mother who fears for her baby.
C. Elderly people.
D. Any person who is generally overwhelmed with thirst.

Those four types, as proved to the Companions, are permitted to
break Siyam. Some of the Companions ordered them to make Qadha;
some ordered them to pay Fidya (ransom) rather than making Qadha.

Ahmed said: Breast feeding mother and pregrant woman who fear
for herself are permitted to break Siyam and feed one poor person all
through the days of Ramdan. Whereas, Ibn 'Abbas and Ibn ‘Umar
hold that they should feed one poor person and should not make Qa-
daha.

Tt was narrated by Ibn Sa‘eed that® Ibn ‘Abbas that he said: those
who are permitted to break Siyam during Ramadan are; elderly per-
son pregnant woman, breast-feeding mother and anyone who is sub-
ject to severe thirst. They are required to feed one poor person for eve-
ry day they missed. But the foster mother who breast-feed babies of
others against charge or free, Ibn ‘Ageel said: She is permitted to
break Siyam the same as the breast-feeding mother, because this
would expose her to hardships. Exempted, also, from Siyam is such a
persont who can't be saved from death unless by breaking Siyam. Ex-
ample of that is a drowning person and anyone whom another one
wants to fight. There is a question: If an enemy surrounds a town
whose occupants are weakened by observing Siyam; so is it per-
missible for them to break Siyam?

If they are approaching the enemy’s land, they should break Siyam
when fighting starts®), Sheikh Tagiyaddin was of the view for break-

(1) Surat Al-Baqarah, from verse 184.
(2) “Tathkirat Al-Huffath”, vol 2, P 1416,
(3) “Al-Furou*”, vol 3, P 28.
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which he used to offer shortened Salats(). Al-Hassan said: I stayed
with Abdur-Rahman Ibn Samrah in Kabul, and he used to shorten Sa-
lat(2,

This is the guidance of the Messenger of Allah (peace and prayers
be upon him) and of his Companions as you see, and I believe that it is
the correct one to adopt. Then he mentioned the differant Mathahib
held by predecessors, and that Ahmed adopted the traditions that the
Messenger of Allah (peace and prayers be upon him) and his Compan-
ions never determined their residence, but they used to say: We will
leave today, we will leave tomorrow, This however, is a clear con-
sideration. Verily,the Messenger of Allah (peace and prayers be upon
him) conquered Makkah defying all dangers and settled therein es-
tablishing foundations of Islam and demolishing those of polytheism
and arranging the affairs of Arabs around it. Definitely, this would
need for a stay extending for days, and would not have been achieved
within one or two days. Companions of Ahmed said: Whoever stays
with the purpose of participating in Jihad, or being detened by a ruler,
or due to an illness, he should shorten Salat whether he thought his
need will terminate in a short or long period. This is correct. But they
stipulated that this need should be terminated within a period less than
four days.

How do you stipulate that while the Prophet of Allah (peace and
prayers be upon him), who stayed for more than four days in Tabouk
and Mecca shortening Salat, didn’t tell his Companions any thing nor
explained to them that he didn’t determine to stay more than four
days, although he was fully aware that they followed him in shont-
ening Salat during his stay. Inspite of all that he didn’t say to them
don’t shorten Salat if you stay for more than four nights.

With respect to those who are permitted to break Siyam. They are

of several types:

1- Those who are permitted, according to the Quran, to break Siyam
are included in his Almighty saying:

But if any of you is ill,

Or on a journey...%)
It is agreed, unanimously, that those two types are permitted to
break Siyam(®,

(1) Reported by Abdul-Razzaq, vol 2, P 536.

(2) Reported by Abdul-Razzaq, vol 2 P 536.

(3) Surat Al-Bagarah, from verse 184.
(4) Al-Mughni”, vol 4, P 845.
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during which he shortened Salat. Al-Baihaqi connected between that
and said: Whoever said (19) days, he would have counted the two
days of his enterance to Makkah and his leaveing from it; and whoever
said (17) days, he would have omitted them; and whoever said (18)
days, he would have counted one of them. The narration that they are
(15) days was considered weak by An-Nawawi in “Al-Khulasa”.

If you contemplate the guidance of the Messenger of Allah (peace
and prayers be upon him)in his journeys and that he used to stay in
some of them for long and short periods according to the need and the
interest, but even though no one reported from him to have said : If
anyone stays for four, more or less days in some place should perform
full Salat and observe fasting, it will reveal to you that the correct re-
garding the case is what was adopted by the Companions and
Tabi ‘ieen (followers), except for one of them, that it is permissible for
the one on a journey to shorten Salat and break Siyam unless he makes
up his mind to reside and settle down, where he will be regarded,
then,as a resident.

This was indicated by his guidance,as Ibn Al-Qayyiem stated when
he counted the benefits of “Ghazwat Tabouk”. Among these benefits
is that the Prophet (peace and prayers be upon him) stayed in Tabouk
for (20) days during which he shortened Salat, but he didn’t tell his
people that none should shorten Salat if he stays for a longer pe-
riod.But all scholars agreed that he stayed for this period,and re-
gardless of the length of stay, it is included in the rule of travel, in case
he is not resident nor decides to stay in such a location. However, both
ansectors and descendants differed sharply in that. In Sahih Al-
Bukhari, Ibn ‘Abbas said: In some of his journeys, Messenger of Allah
(peace and prayers be upon him) stayed for (19) days during which he
shortened Salat...” Ahmed believes that Ibn ‘Abbas meant, by that, the
stay of the Prophet in Makkah during the period of the “Conquest”,
because he said the Prophet (peace and prayers be upon him) stayed
in Makkah for (18) days because his destination was Hunain.

Al-Maswar Ibn Makhramah said: We stayed with Sa‘d in some
Syrian villages for (40) nights, and Sa‘d shortened Salat during this

preiod(?), while we had performed it completely. Nafi‘, also, said: Ibn
‘Umar stayed in Azerbigan for six months during which he had per-
formed two Raka‘as (for each Salat), because snow prevented him

from entering there(?). Also, Anas stayed in Syria for two years during

(1) Reported by Al-Tabari in “Tahtheeb Al-Athar”, and by Abdul-Razzaq
in his “Musnnuf”, vol 2, P 535.
(2) Reported by Abdul-Razzaq vol 5, P 533.
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dictory to the opinion held by ‘Aishah and Al-Hassan. However, Al-
Hafidh Ibn Hajar interpreted Hadeeth Ibn ‘Abbas diffrently from that
held by Ahmed. He said: Ibn ‘Abbas meant by that, the limitation of
the length of the Prophet’s stay in Makkah during the period of the
“Makkah’s Coquest”.

Al-Hafidh said in the chapter entitled “opinions on Taqgseer i-¢
shortening of Salat, and how long one should stay so as to shorten”.
The apparent meaning of his saying: If we travelled and stayed for
(19) days, we used to shorten Salat; and if we stay for a longer period,
we used to perform full Salat, is conteradictory 1o its purpose(!,

The saying of Anas “We stayed in Makkah for ten days™? does
not contradict Hadeeth Ibn ‘Abbas, because it took place during the
“Conquest of Makkah”;while Hadeeth Anas was regarding “Hajjat Al-
Wada™, i-e (Farewell Pilgrimage).

The opinion of Ibn Rushd that Al-Bukahari wanted to explain that
Hadeeth Anas “his stay in Makkah should last for four days whether
because he left it in the eighth day and performed Salat Al-Dhuhr in
Mina”, is included in Hadeeth Ibn ‘Abbas. Then Ash-Shafi‘i said:
Whoever be on a journey and stayed in one place for four days(®,
should shorten Salat”, Ahmed said: If he stays for (21) Salat(®,

We derive evidence from Hadeeth Ibn ‘Abbas that since the res-
ident person is, originally, required to perform full Salat, and as it was
not reported that Prophet (peace and prayers be upon him) had
stayed,while he is on a journey, for more than this period, then he
made it an extreme limit for Qasr. The Hadeeth, also, shows that res-
idence during travelling is called residence. And as for mentioning the
name of other places near Makkah, this is because Mina and Arafa are
not partes of Makkah. Then he quoted the opinion of Ahmed regarding
Hadeeth Anas the afore-mentioned, At-Tabari interpreted that as his
stay in Makkah, because these are places where cermonies of Hajj are
accomplished, and hence they are in the same rule as Makkah, and be-
cause no one goes to them except for this purpose (i-e accomplish
these cermonies) as Al-Imam Ahmed said.

Ibn ‘Abbas said: Messenger of Allah (peace and prayers be upon
him) stayed in Makkah, during the year of the Conquest, for (15) days

(1) Reported by Abu Ya'li in his “Musnad”, vol 3, P 20.

{2) Reported by Al-Bukhari and Muslim,

(3) “Al-Umm", vol 1,P 186.

{4) “Masai’l Al-Imam Ahmed", narrated by his son Abdullah, vol 2, P 395.
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also, said : “If you put down your food and luggage(!) (i-e you com-
pletely settle down), then perform full Salat”. Anas said: We travelled
with the Messenger of Allah (peace an prayers be upon him) to Mak-
kah. where he performed Salat only two Raka'a (i-e, shortening Salat)
until he returned. He also, stayed in Makkah for ten days shortening
Salat.

Ibn ‘Abbas said: Messenger of Allah (peace and prayers be upon
him) when he arrived Makkah on the fourth day of Dhil-Hijjah, ghorl-
ened Salat during these days (the fourth, fifth, sixth, scventh, eighth
day), after he made up his mind to stay during them. So if anyone
makes up one’s mind to stay as the Prophet of Aliah did, then he
should shorten Salat.

Al-Athram said: 1 heared Aba Abdullah mentioning Hadeeth Anas
as an Ijma‘ (consensus) concerning the stay for the traveller, and this
could not be understood by every one. His saying that the Prophet
(peace and prayers be upon him) stayed for ten days shortening Salat,
and also, his saying that the Prophet (peace and prayers be upon him})
arrived in Makkah on the morning of the 4th Dhil-Hajjah and stayed
during the fifth, sixth and seventh day of Dhil-Hijjah; and his saying
he stayed during the eighth day (Youm Al-Tarwiyah), the ninth and
the tenth day; verily, Hadeeth Apas could only be interpreted ac-
cording to the Prophet’s (peace and prayers be upon him) stay in Mak-
kah and Mina; otherwise, it will be incoprehensible to me except what
was meant by Anas.

The period of his stay is four days which means (20) Salat, and
added to that is Salat Al-Subh ( dawn prayer) in “Youm Al-
Tarwiyah”. The total is (21) Salat, and this indicates that whoever
stayed for (21) Salats, should shorten Salat. (21) Salats is a period
longer than four days, and this implies a clear contradiction to those
who specified only four days as a stay so that one could shorten Salat.
None of the Companions was known to have opposed this view. And
as to the Hadeeth narrated by Anas that the Prophet (peace and prayers
be upon him) stayed for (19) days could be interpreted that the Prophet
didn't make up his mind to stay. Ahmed said: The Prophet (peace and
prayers be upon him) stayed during the period of the “Makkah’s Con-
quest”, in Makkah for (18) days(®, because his destination was Hu-
nain and he didn’t make up his mind to stay in Makkah. This was his
stay as narrated by Ibn ‘Abbas which constitute an evidence contra-

(1) Roported by Abi Shaibah, vol 2, P 455,
{2) Reported by al-Imam Akmed, vol 41, P 430.
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*Vol.X , 1998 , 40th Edition , Contemporary Jurisprudence Research Journal*

as he didn’t fix a period for his residence even if he would stay for
many years.

Fuqaha differed sharply concerning the length of the period during
which if the traveller decided to stay, he should perform full Salat
(without shortening it) and observe Siyam. The famous opinion ac-
cording to Ahmed: if he intends to stay for twenty one Salats, he hould
perform full Salat, otherwise he should shorten it,

Al-Khargi reported according to Ahmed that if he {one on 2 jour-
ney) intended to stay more than four Days he shounid perform full Sa-
Iat. The same was held by Abu Al-Khitab who believed that if he in-
tended to stay for four days, he should perform full Salat; otherwise he
should shorten it. This opinion was held by Malik(!» Ash-Shafi‘i?} and
Abi Thawr,

It was, reported about ‘Uthman and Sa‘ieed Ibn Al-Musayyab that
they said “if you stay for four days, perform full Salat, because staying
for three days is the least limit, in compliance to the saying of the
Prophet (peace and prayers be upon him): “An Emigrant is allowed
to stay in Makkah for three days after departing from Mina (i-e
after performing all the cermonies of Hajj™®). This Hadeeth is an
evidence that stay for three days is the same as the rule of travelling.

Al-Thawri and people of opinion hold that, if he stays for (15) days
including the day he starts his journey, he should perform full Salat,
and if he intends to stay less than this period, then, he is to shorten Sa-
lat®®), Narrated also about Ibn ‘Umar and Ibn Abbas that they said “if
you arrive at a place with the intention to stay for (15) nights, then per-
form full Salat”, No one is known to have opposed them. It was, also,
narrated about Ali Ibn Abi Talib that he said: whoever stays for ten
days, should perform full Salat, and any who says: [ will leavc today, I
will leave tomorrow (i-e he didn’t yet make up his mind), he shouid
shorten Salat. On the authority of Ibn ‘Abbas that he said: Whoever
stays for (19) days, should shorten Salat; and when he stay for longer
period he should perform full Salat because the Prophet (peace and
prayers be upon him) stayed for (19) days, during some of his jour-
neys, and performed only two Raka‘as (i-s he shortened Salat); and if
he stayed for a longer period he used to perform full Salat. ‘Aishah,

(1) “Al-Ishraf Ala Masail Al-Khilaf", vol 1, P 119.
(2) “Tabagat Al-Fugaha™ P 71-73.

(3) “Sahih Al-Bukhari”, vol 7, P 266.

(4) See “Tuhfat Al-Fugaha”, vol 1, P 50.

-13-
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the next verse was revealed and abrogated it(!). It was also reported
from Hadeeth Nafi‘ that Ibn ‘Umar had said: It is abrogated®). While
it was narrated that Ibn ‘Abbas read this verse:

For those who can do it

(With hardship), is a ransom...

And said : It is not abrogated because elderly people can't observe
Siyam and thus feed one poor person for each day they missed.

The outcome is that “Naskh” is confirmed as to the case of the able
resident person, and hence Siyam becomes obligatory on him, ac-
cording to his Almighty saying:

So every one of you

Who is present (at his home)

During that month

Should spend it in fasting

As for an old man who can’t observe Siyam, he should break it and
no Qadha (making up for missed days) will be on him because he will
not be strong enough to be able to make Qadha®®. But if he breaks
Siyam, will it be obligatory on him to feed a poor person for each day
he missed if he was rich*)?

What is required is that Almigaty Allah permitted breaking Siyam
during Ramadan for the sick and the traveller: This is unanimously
agreed upon among scholars.

But if the traveller stays for an indefinite period, or if he doesn’t
know when his mission will finish, but as soon as it terminates and he

leaves his place to his destination, then he will be regarded as a travel-
ler®).This view is based on the correct opinion adopted by scholars.
Even more, Ibn Al-Munthir(®) regarded it as being an Ijma’“.

In “Al-Sharh Al-Kabeer”(), Ibn Al-Munthir said: Scholars unan-
imously agreed that the one on a journey should shorten Salat as long

(1) “Sahih Al-Bukhari”, vol 8,P181.

(2) “Sahih Al-Bukhari”, vol 4. P 187-188.

(3) “Al-Ijma*”, P 53.

(4) “Lisan Al-‘Arab”, Ibn Manthour, vol 3, P 107.

(5) It is the Mathhab adobted byHanafieyah,Malikieyah and Hanabilah, sce
“Tuhfat Al-Fugaha”, vol 1, P 150.

(6) He is Al-Imam Al-Hafidh Ibn Bakr Muhammed Ibn Ibraheem Ibn Al-
Munthir Al-Naisabouri.

(7) His authour is Sheikh, Shamsedin Ibn Qudamah.
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syolX , 1998 , 40th Edition , Contemporary Jurisprudence Research Journal*

The famous opinion of Al-Jumhoor as held by Shafi‘ieyah states(!):
never prescribed any fasting before Ramadan. Whereas Al-
Hanafieyah® believed that the fasting of ‘Ashoura was the first
Siyam to be prescribed, deriving evidence from the apparent meaning
of the two Ahadeeth narrated by Ibn ‘Umar and ‘Aishah and compiled
by Muslim in his Sahih, They also derived evidence from Hadeeth Al-
Rabee* Bint Mu'awwath that the Messenger (peace and prayers be
vpon him) said : “Whoever is observing the fast should complete
his day”. She said “since then we used to fast on that day regularly
and also make our boys fast until the time when Ramadan was pre-
scribed®)., And also from Hadeeth Selama (in a traceable form) that
the Prophet (peace and prayers be upon him) said: "Whoever had eat-
en should fast the rest of the day, and whoever had not eaten
shouild continue his fast...”

On this evidence they based their disagreement whether Niyyah
(intention) is stipulated (regarding the validity of obligatory Siyam) to
be establishcgi from the night or not. This, however, is related to his
Almighty saying:

Fasting for a fixed

Number of days

After that Almighty Allah says:

But if one of you is ill;

Or on a journey

The prescribed number

(should be made up)

From days later(¥,

Al-Bukhari, on the authority of Selama Ibn Al-Akwa' reported that
when the verse meantioned below revealed,

For those who can do it
(With hardship), is a ransom
The feeding of one

That is indigent()

Whoever wants to break Siyam, used to feed one poor person till

(1) “Fathul-Bari”, Ibn Hajar, vol 4, P 247.

(2) “ *Umdart Al-Qari”, vol 11, P 118, “Al-Muntaga”, vol 2, P 58.
(3) “Sahih Al-Bukhari”, vol 4, P 200.

{4) Surat Al-Baqarah, from verse 184.

(5) Surat Al-Bagarah, from verse 184,
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person and traveller can break Siyam during Ramdan and make up for
the days, during which they break Siyam, later on.

Abu Hayyan and the Majority of interpreters said: If what had been
prescribed for us to fast is three days each month in addition to the
Day of (Ashura) as it was prescribed to those before us, then his Al-
mighty saying:

(Fasting) for a fixed

Number of days.

Would have meant these days. However, & number of vertifiers
maintained that what is meant be these days is the month of Ram-
adan(!, because his Almighty saying: {Fasting is prescribed to you}
can be interpreted as one or two days or more; and then he explained it
by his saying: {The month of Ramadan}. And if it was possible (o
interpret it as Ramadan, then, it would not be possible to interpret it as
anything other than it and hence prove the Naskh (repeal). As for fre-
quency mentioned, it may concern the breaking of Siyam by onec on a
journey and the sick person. It is note-worthy that Siyam during Ram-
adan was optional and then became obligatory . Based on the two
opinions, the Ayah must have been abrogated. Based on the first one,
the evidence is obvious; and on the second, it is because the Ayah
which comes next indicate a narrow sense and it abrogated it . And
succession in recitation does not require succession in revelation. To
show what is meant, he reported three Ahadeeth:

Hadeeth Tatha which indicates that there is no obligation except
Ramadan; and the two Ahadeeth reported by Ibn 'Umar and ‘Aishah
which include the order to observe the fasting of { ‘Ashoura).

The author mentioned that the order in their narration could be in-
terpreted as Nadb (voluntary act) based on the evidence of confining
obligation to Ramadan. This is the apparent meaning of the Ayah, be-
cause Almighty Allah says:

Fasting is prescribed to you(®

Then later explained it by his saying (The month of Ramadan)®®)

Scholars and predecessors differed as as to whether a fast was pre-
scribed to the people before Ramadan or not?

(1) Ibn Jareer in his “Tafscer”, vol 3, P 417, Al-Qurtobi in his “Tafseer™,
vol 1, P 185.

(2) Surat Al-Bagarah, verse 183.

(3) Surat Al-Baqarah, from verse 185.
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A Treatise in Figh on the Rule of observing
Siyam during Travelling

(By Sheikh : Abdullah Ibn Muhammed Ibn
Abdul-Wahhab)

Verification and commentary by:
Dr. Abdul-Muhsin Ibn. M. Al-Minaif("),

This is a question Ash-Sheik received from his son Sulieman and
another one called Abdul-Aziz Ibn Nassir, They were asking about ob-
serving Siyam during travelling inspite of the residence of the traveller
with the purpose of participating in Jihad. They added that the fasting
person in this case may face hardships due to residence and hot weath-
er; so is Siyam permissible in this case?

And if the answer is “Yes", is it obligatory if we decided to stay a
definite period of time?

And if it is not, do you belicve that it is desireable or only it is per-
missible. If there are any traditions from the pious ancestors or any
Hadeeth from which we can derive evidence, please benefit us with
them, may Allah appreciate your efforts.

Answer: Regarding the first case which states (Is Siyam per-
missible during travelling with the purpose of Jihad, inspite of the stay
in one country or one place for an indefinite period, together with the
hardships the fasting person might face particularly in hot weather and
walking in the sun, it will be permissible to break Siyam.

Evidence of that from the Book is his Almighty saying :

O ye who believe !

Fasting in prescribed to you
To his saying :

But if one of you is iil,

or On a journey

The prescribed number
(shouild be made up)

From days later(1).
This is a clear text, which can bear no interpretation, that the ill

(*) Assaciate Professor, Department of Figh, Faculty of Shari‘ah. Islamic
University.
(1} Surat Al-Bagarah, verse 183,184,
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ments, we could not have moved a step forward. Thanks, also, are ex-
tended to brothers arbitrators who exerted a lot of scientific efforts by
way of satisfying scientific trust.

We promise all those brothers that the journal, Allah Willing, will
go a head in the road we have chosen with more strength, de-
termination, renewal, and offering by way of shouldering trust and ful-
filling obligation.

(And Allah is the Helper)
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this publication the journal completes one decade during which forty
issues and a number of Fighi Messages were published both in Arabic
and English languages.

Although time is not the sole measurment by which we can judge a
certain work, but it remains a reference for evaluating this work to
know its quantity and quality; its positive and negative aspects. Also it
remains a reference for evaluating steps and how far they are capable
to walk in the same road, stop on 1t or withdraw.

According to us, evaluation has indicated that we have fell short in
what we are presenting to dear readers. Thus we say. But some of us
find an excuse for us under many pretexts some of which is that those
who interest in the subject of Figh are few specialized persons; and, as
they say, we live in a time of “materialism™ with all its temptaions;
and we live in a time of “globalization™ with all what this new term
implies; and we live in a time of stagnancy and deterioration.

Inspite of all that, yet some others considered that as “mere ex-
cuse” which is not enough to justify that, because responsibility ne-
cessitates that we have to offer more and more and be even more clos-
er to the reader, and more enthusiastic and sincere in carrying out this
responsibility. Moreover, they denied what is said about the subject of
Figh showing evidence to that by the dozens of letters we receive daily
from our brothers in Elgeria, Arab Republic of Egypt, Kingdom of
Morocco, Arab Republic of Syria, Republic of Yemen, Republic of
the Sudan and the Kingdom of Jordan. And also by the letters we re-
ceive from our brothers in different countries of the world wishing to
be supplied with the journal. And also by the tens of letters we receive
from our brothers in and out side the Kingdom of Saudi Arabia hoping
to be provided with back issues.

Yes, we were most impressed when Dr Abdullah Al-Alawi Al-
Sherifi, chief of Ancients Original Education Society in Morocco
wrote to us saying: “Society members and pioneers intentively follow
the researches, Fatawa and Fighi cases published in the journal, which
encouraged the Society to hold a monthly meeting for discussing some
researches puplished in it”. We do appreciate these kind sentiments
from our brother readers.

We extend thanks to those brothers and to all our dear readers for
their good sentiments.

We also extend thanks to our brothers scholars, Fugaha and re-
searchers whom without their offerings, researches and encourag-

oy I
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prayers be upon him) be located. Thus, Shari‘ah of Allah, in this land,
became both the judge and the judgment. A judge that governs the
people’s behaviour and the method of their life conceming their re-
ligious and worldy matters. And a judgment for whatever and differ-
ences arise among them.

Consequently, love among people dominated, security therein pre-
vailed and justice spread, so that the Ummah could overcome all fac-
tors of backwardness and defeat all causes of loss.

King Abdul-Aziz was not for this land alone, but he was for all
Muslims worldwide: This is manifested when he secured for them
means of performing Hajj to the House of Allah and the Masjid of the
Messenger in a time when travelling to these lands had been a2 mere
hope; and anyone who wanted to perform Hajj had been dominated
with the loneliness of the road and overwhelmed with feelings of fear
for himself and his property.

But with the advent of the state of unity and strength conditions
had changed and Hajj became an urgent demand for every Muslim
worldwide.

We learned from history that few leaders create for their people a
history and a civlization. But King Abdul-Aziz will remain unique in
contemnporary history, whether in his abiding with the piety of Allah
and devoting sincere intention to Him; or in all political, economic, or
social works he ever accomplished or calied for.

Although, it will be difficult to count his attributes, efforts and of-
ferings, but, nevertheless, what he had done for his Ummah will re-
main an immortal record in the memory of history.

When we remember King Abdul-Aziz, his efforts and offerings,
we remember an entire history of an Ummah; and will have nothing
but to supplicate Almighty Allah to reward him best for what he has
done for this land, Islam and Muslims, and to bless his descendants on
top of them is the Custodian of the Two Holy Mosques King Fahd Ibn
Abdul-Aziz, His Royal Highness Prince Abdullah Ibn Abdul-Aziz,
Deputy Premier and Head of the National Guard, and His Royal High-
ness prince Sultan Ibn Abdul-Aziz, Second Deputy Premier, Minister
of Defence and Aviation and Inspector General.

We aiso pray to Allah to maintion His seen and unseen bounties on
this land, and on our Islamic Ummah in general.

* Third letter: the first decade of the journal’s first publication: with

- -
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Riyadh city: In the coming few days, the Kingdom of Saudi Arabia en-
tertains the passage of one hundared years marking the king Abdul-
Aziz's, may Allah pour mercy upon him, return and his entrance to Ri-
yadh city.

Speaking about King Abdul-Aziz is not a mere substance review of
incidents which took place in a definite time and later became of no
effect; but it is a talk about a state, a civlization and about a history.

Truely, it is a history of a nation which King Abdul-Aziz had uni-
fied after seperation, gathered after dispersion and in which he planted
security instead of fear. Thus, it became at ease after suffering, over-
whelmed with hope after despair, became civlized after backwardness
and flourished after poverty.

This history, as we mentioned, was not a mere incident, but it was
an outcome of a sincere belief and a good work accomplished by a
man after being backed by Allah’s success. It was made by King Ab-
dul-Aziz by showing sincere intention to Allah, by strong efforts and
correct target. This target was not for the sake of this world and its
pleasures, but it was for the service of the religion of Allah and imple-
menting his legislations, perserving the Sunnah of His Prophet, fol-
lowing the example of the pious ancestors.

“The source of legislation and rules shall be from the Book of
Allah, and what was related from the Messenger of Allah (peace and
preayers be upon him); or that which was approved by prominant
scholars of Islam either by Qiyass (analogy) or by Ijma‘ (consensus)
on that which neither in the Book ror in the Sunnah. Nothing is to be
lawful in this land other than that which is allowed by Allah, nor to be

forbidden, therein, other than that which is prohibited by Him"(",
“Islamic Shari‘ah is the general law complied with in the Holy
Lands. Pious ansectors together with the Imams of the four Mathahib

are our example that we follow in adopting the comect way. Scholars
who vertify books of all countries will be the reference for all the cas-

es which need clarification and thorough consideration™ ",

Thus, King Abdul-Aziz said, and by this belief and these words,
an Ummah had been unified in a pure land where Alah wanted that
His House (Ka‘'bah) and the Masjid of His Messenger (peace and

(1) Ummul-Qura Newspaper, 1st issue, 15, Jumada Al-Ula, 1343A.H.
(2) Ummul-Qura Newspaper, 30th issue, 2,Mubarram, 1343A H.
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Praise be to Allah, Cherisher of the Worlds and peace be upon his
Messenger Muhammed (peace and prayers be upon himy).

There are three occasions which required us to present three letters
for our dear readers.

* The first letter: On the occasion of the advent of the Holy month of
Ramadan. In these days, our Ummah (nation) receives the advent of
the Holy month in which it will observe Siyam during its days and
spend its nights in Salat; in compliance with and in obedienc of Al-
mighty Allah, seeking His pleasure and wishing His forgiveness.

In this month, our Ummah recalls the revelation of the Quran to
wich Allah has granted as a marcy and a guidance with which It can
be guided in its behaviour and course of life.

In this month, our Ummah recalls the “Day of Badr” when flags of
“Victory” hoisted high and those of “polytheism” and error were de-
feated and pagans fled full of repentence of what they did for them-
selves.

In this month our Ummah, also, recalls the day of “Makkah's Con-
uest” when flags of “Monotheism” hoisted up and the voice of Bilal
Ibn Rabah echoed through the mountains, hilis and valleys of Makkah.
The day when all Believers gathered with one religion and one heart
fighting any kind of worship not directed to Allah and rejecting tri-
balism and affliation to any sect opposing the religion of Allah. The
day when an Arab, an African and a Roman met together under the
flag of Muhammed Ibn Abdullah and believed in Allah, preserved in
patience ond strengthened each other. Therefore, their frailty turned
into power; and their gathering turned into a great state which changed
the watercourse of historty.

This is the Will of Allah. May our Ummah recall, in this month,
the meanings of its creed, the incidents of its history and the facts of
its existence, so that it can turn against itself and be released from its
chains, and then be as Allah wanted it to be the best Ummah ever

evolved.

In this month, we supplicate Allah the Almighty to accept the
Siyam and prayers performed by our Ummah and to grant it success to

hold fast to its creed
+ Second letter: On the occasion of King Abdul-Aziz's capture of
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In the Name of Allah, Most Gracious, the Most Merciful

Principles and Regulations for Publication

Contemporary Jurisprudence Research Journal staff would like to no-
tify researchers that principles of publication in the joumal ne-
cessitate the following : ’

1- Research submitted for publication, should be based on Islamic (Figh)
jurisprudence .

Rescarch should concentrate on issucs, questions and contemporary
problems and the way of finding both scientific and practical solutions
for them according to Islamic (Figh) jurisprudence, and its concepts
which is authorized by the people of Sunnah and the consensus (Ijm'a).

Rescarch should be subjective and comperhensive.It should follow a sci-
cntific method by depending on original references, documentation
and explanation of (Ahadith) showing their degree of authentication .

4- Any research submitted for publication, should not have been pub-
lished in cither a book, a journal or any other means of publication.
Rescarches submitted for publication to another journal or those
which were presented to universities or scientific symposiums and
the like, will not be published .

5- Stating of scientific references in the footnotes along with a short difini-
tion for the figures mentioned in the research .

6- Scientific references and their authors' names should be alphabetically
indicated at the end of any rescarch . Place and date of printing along
with the publishing house should also be mentioned .

7- A statement indicating that the rescarch has not been published before,
should be attached to the research .

8- Research should be concluded by a bricf summary indicating.results

and opinions included in it .
- A satisficd abstrcat should be attached to the research to be translated
into English .

10- Pages of research should not be less than twenty pages of the journal.

11- Rescarcher’s name should be fully written along with his scientific
post, if any.

12- Researches should be arbitrated by (Fuqahaa) jurists and specialized
scholars (Ulama) according to a method which indicates prinicples
and procedures of arbitration . From this principles : is that arbitrators
should not know the names of rescarchers and vice versa, whether ar-
bitrators rccommend to publish their researches or show some ob.
servations or even recommend not to publish them.

13- The journal should pay a compensation for the rescarch after being published .

14- Researches which not published,will not be returned .
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