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* (Cases from Jurisprudence (Figh) Point of View *

two facts are, to be realized:-

The first one: the rules obsolutely proved by a text from the Qu-
ran or Sunnah. For such rules, there will be no room for under-
taking Ijtihad in them,

Among that is which is known from the religion by necessity such
as the five pillars of Islam, prohibition of adultery, prohibition of
marriage of Maharim, prohibition of killing and all the means
leading to different evils.

The second fact: the rules liable to Ijtihad, and on this dis-
agreement among Fuqaha has occured. But no one is to oppose
the Messenger of Allah (peace and prayers be upon him) in a say-
ing nor a doing or a Tagreer For this disagreement there are
many advantages mainfested in alleviation, mercy and lifting of
embarrassement from the Ummabh.

Prominant Imams understood that their disagreement on branch-
es was not mere a narrowmindedness to an opinion, nor a desire
to be unique to a certain method. Yet, their aim was to search for
truth. Each one used to respect that before him, follow his ex-
ample and benefit from his Knowledge.

And Allah is All-Knowing
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* Vol. X, 1998, 39th Editien, Contemporary Jurisprudence Research Journal *

but he used to follow the foodsteps of those before him and search
about the correct Sunnah from the traditions related from the Mes-
senger of Allah (peace and prayers be upon him).

Each one of those prominant Imams used to respect that preceded
him, follow his example and make use of his knowledge and Figh.
After those, there came some followers who ignored the methods of
those they follow, and didn't follow their foodsteps in tolirence and
love, but they changed these Mathahib into sects which quickly turned
into the state of each one being fanatic to his Mathhab so much that
some of them asked whether the adherer to such a Mathhab has the
right to marry a woman belonging to another Mathhab(D.

For this reason, intellects became stagnant, talents slacked, and hence
Ijtibad discontinued, gates of knowledge and Figh were blocked up.
Therefore, imitation turned into knowledge and Ijtihad became ignor-
ance which led to the emerging of many sects delivering opinions
withont know ledge and misconstruct texts from their positions. Such
sects are still leading deviant tendancies.

Last thing we heared is that one of the contemporary sects forbade al-
lowed matters and alllowed forbidden ones, such as its permission to
commit adultery with non Muslim woman, its suspension to Jihad,
playing with the Sunnah and misconstructing the rules of Aliah.

To sum up the case: the nondiscutable principle is that the Sha.
ri‘ah of Islam is only one, which revealed by Allah; enjoining uni-
ty In its origins and branches, and forbid difference and sepera.
tion. The source regarding that is the Book of Allah and the
Sunnah of His Messenger (peace and prayers be upon him),

Regarding the disagreement among Fuqaha on their Ijtihadat,

(1) “Al-Mughni®, vol 1, p 13.
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* Cases from Jurisprudence (Figh) Polnt of View *

Ibn ‘Aabdeen also thinks that disagreement among Mujtahideen
(those undertaking Ijtihad) is one of the meanings of mercy as it bring
easiness for the people. He said: “The more there is- much dis-
agreement, the more mercy is available”t)).

Imams understood that their disagreement on branches is not a mere
narrowmindedness to one’s opinion, nor a following to one’s whims
or one’s desire to be unique to a certain method. Al-fmam Abi Ha-
nifah, as his companinos told about him, was the most man who didn’t
deliver any opinion regarding the religion of Almighty Allah, and was
not accustomed to prepare a case in some sort of knowlege unless he
gathered his companions and held a session to discuss it. If his com-
panions unanimously agreed that it comply with the Islamic Shari‘ah,
then he would say to Abi Yousuf or anyone else, classify it in the so
and so chapter. It is valid that it was reported about him to have said:
“If the Hadeeth is proved to be correct, then it is my Mathhab,(@.

Al-Imam Malik refused to make his (Muwatta) as a reference for peo-
ple, not only of his piety and Godfearingness, but he also wanted to
make a number of sources to the Ummah which can facillitate its re-
ligion and transactions(®,

Al-Imam Ash-Shafi‘i said: “If you find in my book anything contra-
dictory to the Sunnah of the Messenger of Allah (peace and prayers
be upon him), then hold fast to the Sunnah of the Messenger of Allah
(peace and prayers be upon him) and leave my opinion(®,

While al-Imam Ahmed, that pious God-fearing scholar who suffered
for the sake of defending the Sunnah, didn't want to have a Mathhab

(1) Hashiat Ruddul-Muhtar”, Ibn ‘Abdeen, vol 1, p 68,

(2} *Hashiat Ruddul-Muhtar”, vol 1, p 67.

(3) “Mutwatta al-Imam Malik”, narration of Muhammed Ash-Shaibni, p 13.
(4) Al-Majmou'”, An-Nawawi, vol 1, p 63.
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We have briefly mentioned the reasons of disagreement and the ev-
idences of its permissiblity. But somebody may ask about the ad-
vantages of this disagreement,

Truely, disagreement on branches involves many advantages, allevia-
tion, mercy and lifting of embarrassment from the Ummah.

Khalifah *Umar Ibn Abdul-Aziz used to say regarding that: “I would
have never be pleased if the Comapnions of Muhammed had not dif-
fered among themselves, because if they had not differed, there would
have been no Rukhsa (allowance)"(),

On the other hand, al-Imam Malik refused that his publications to be
single reference on figh and Hadeeth. Khalifa Haroun Ar-Rasheed
once said to him: O the father of Abdullah, what about writing these
books (al-Imam Malik publications) and distribute them all over the
lands of Islam so that the Ummah can rely on them as references. Al-
Imam Malik replied to him: “O Commander of Believers,disagreement
among Fugaha is a mercy bestowed by Almighty Allah to this Um-
mah. Each one follows what he regards as right and all of them are in
guidence, and all of them seek the pleasure of Allah Almighty™(®),

It was also reported about Al-Qassim to have been said; “Allah has
granted benefit with the disagreement of the Companions of the Mes-
senger of Allah (peace and prayers be upon him) on their deeds. No
one did anything in compliance with the method of each man of them
unless he feels that he is in alleviation, and also finds that this has
been done by who is best than him(®,

(1) Ibid, p 66, “Al-Mwafaqal”, Ash-Shatibi, vol 4.
(2) “Kashf al-Khafa", vol 1, p 67-68.
(3) “Al-Mwafagat" Ash-Shatibi, vot 4, p 125.
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in a manner which can be approperiate to contradiction by consensus
shuch as a verse, another Hadeeth or an Ijma‘.

10- When being contradicted with what may indicate that it is weak,
abrogated or interpreted; the thing which is not considered as so by

others, nor actully be a preferred contradicting one®,

These are the reasons for the disagreement of Fugaha on branches as
mentioned by al-Imam Ibn Taimieyah. Traditions indicated the per-
missiblility of this disagreement, some of them is what was happened
in Ghazwat Bani Quraitha when the Messenger of Allah (peace and
prayers be upon him) said to his Companions who fight in the Cause
of Allah: “No one should perform Salatul-Asr but at Bani Qu-
raitha”. To some of us Salatul-Asr was due on the way and they, per-
formed it; while some others said: We shall not perform Salat until
we reach Bani Quraitha, When this was told to the Prophet {peace
and prayers be upon him), he didn’t blame anyone of them®.

Another example of these traditions is what was reported that the
Messenger of Allah (peace and prayers be upon him) said: “what-
soever is brought to you in the Book of Allah, you should hold fast
to it and no one is excased if leaving it. If not in the Book of Allah,
it will be my Sunnah which they are required to follow. If they
didn’t find what they want in my Sunnah, then they should stick
to that which my Companinons had stated, as they are in the same
degree as stars dispersing in the sky. So whatever thing you adopt-
ed, you would find it as a guide for you, and disagreement of my
Companions is a mercy for you®),

(1) Ibid, p232-249.

{2) See “Sahih Al-Bukhari”, vot 1, p 227, “Mukhiar sahih Muslim", Al-Munthri, p 538.

(3) “Kashf al-Khafa" Al-'Ajlouni, vol 1, p 66. Al-*Ajlouni said: reported by At-Tabarani
and Ad-Dailami and hence it is weak.
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(peace and prayers be upon him); and that everyone’s statement may
be adopted or ignorned except for the Messenger of Allah (peace and
prayers upon him). But if there was an opinion of one of them for
which a valid Hadeeth was reported in contradiction to it, then he
should be excused when leaving itD,

He explained that these excuses are three:

The first one: his unbelief that the Prophet (peace and pryaers be
upon him) has said it. The second one: his unbelief to mean such a
case by that opinion. The third one; his unbelief that such a rule is
abrogated.

He subdivided there excuses into ten reasons:
1- If the Hadeeth didn’t reach him.
2- If the Haddeth reached him but not proved according to him.

3- considering the weakness of the Hadeeth through an Ijtihad in
which another one has contradicted,

4 when he stipulates, in the tradition brought by the trustworthy
keeper (to Quran) person, conditions in which another one contra-
dicts him.

5- If the Hadeeth reached him and approved by him, but he forgot it.

6- His ignorance of the indicatiuon of the hadeeth.

7- His belief that there is no any indication to such a Hadeeth,

8- His belief that such an indication was opposed.

9- His belief that the Hadeeth is contradicted by what it may indicate

T

(1) Majmou' Fatawa Sheikh al-Islam Tbn Taimieyah" vol 20, p 232.
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See you not that no one would attain Faith unless he had a proper
heart and pure intention who wishes for others what he wishes for
himself and hates for others what he hates for himself. In't that one of
the basis of unity among the members of the Ummah which may re-
futes from it the reasons of seperatation and affirms, instead, bonds of
love among them? This applies to the saying of the Messneger of Al-
lah (peace and prayers be upon him): (None of you (truely) believes
untill he wishes for his brother what wishes for himself)(l).

Regarding the question about disagreement of Fuqaha in their Ij-
tihadat, two facts should be realized:

The first one: the Rules obsolutely proved by a text from Qu-
ran or Sunnah: there is not room for Ijtihad in such rules. Example of
these is of which is known from the religion by necessity, such as the
five pillars of Islam, prohibition of Riba, prohibition of marriage with
Maharim(®), prohibition of killing and all sorts of evil deeds and other
ordinances and prohibitions stated in clear cut evidences.

The second fact: Rules Liable to Ijtihad:

These are the rules disagreed upon among Fugaha. Undoubtedly,
no one of them proved to condrodict the Messenger of Allah (peace
and prayers be upon him) in a saying, a doing, a Taqrir® proven 1o
have been done by him.

In this respect, al-imam Ibn Taimieyah said: “you should know
that no one of the Imams, who are generally accepted by the Ummah,
could intentionaily oppose the Messenger of Allah (peace and prayers
be upon him) in anything of his Sunnah whether minute or gréat. They
are in certain agreement on the obligation of following the Messengter
(1) “Sahih al-Bukhari”, vol 1, p 9, “Sahih Muslim”, vol 2, p 16, Sunan at-Timmithi", vol 4,

p 575
(2) Relatives you can't marry according to Shari‘ah, such as father, mother, uncle, aunt,

sister, elc.
(3) Silent approvel made by the Messenger,
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which all aspects of Shari'ah are based, whether of that pertaining to
‘Ibadat (worships) or to materialistic things.
Don’t you see that Salat would not be proper unless its performers
stand in straight rows? Allah made submission to be one of the qual-
ities of Believers in their Salat in his Almighty saying:

Successful indeed are

The Believers,(}).

Those whe humble themselves

In their prayers(2),

His Messenger (peace and prayers be upon him) has also said:
“straighten rows (in your Salaf) or Allah will turn your faces in
the opposite direction™().

See you not that the life of the Ummah would not be founded nor be-
come stable unless its members followed a ruler who rules it, under-
takes it affairs and orgnize its life? That is why Allah ordered to obey
those charged with authority and those on their same consideration

His Almighty saying:
O you who believe!
Obey Allah, and obey
The Messenger,
And those charged
With authority among you(4).

(1) Surat Al-Mu'Minoum, verse 1.

(2) Surat Al-Mu‘Minoum, verse 2.

(3) “Sunan Ibn Majah™, vol 1, p 318, “Kunzul-Ummah" Al-Burhan, vol 7, p 629,
{4) Surat an-Nisa, verse 59.
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Then he turned his face and gave an eloquent cermon so much that his
Companions felt that is it a breaching of a person who is going to die.
One of them got up and said: O Messenger of Allah: with what do you
advice us? He said: X advice you with Godfearingness, hearing and
obeying ....(1).

Another hadeeth is that reported by Abu Hurairah that the Messenger
of Allah {peace and prayers be upon him) said: Leave me as long as I
leave you, it was only their excessive questoning and their dis-
agreeing with their prophets that destroyed those who were before
you. So, what I have forbidden to you, avoid; and if I ordered you
(to do), do as much of it as you can(@).

Another Hadeeth is that reported by Abdullah Jon ‘Umar that ‘Umar,
may Allah be pleased with him, has delivered a cermon in Al-Jabia
and said: The Messenger of Allah (peace and prayers be upon him)
was once preaching us and said: keep to the group and beware of
seperation. Satan is with the single person but it is far away from
the two persons. So, whoever wants the afflaence of the Paradise,
should be with the group®).

These verse and Ahadeeth are but few examples to illustrate that
meaning.

Therefore, the basic principle in Islamic Shari‘ah is the enjoining of
unity, sticking to the group, the unity of the Ummah and the pro-
hibition and warning against seperation.

This doesn’t pertaion to one aspect of Shari‘ah,but it is a foundation on

(1) “Sunan abi Dawoud”, vol 4, p 200-201. “As-Sunan al-Kubrah” Al-Baihagi, vol 10, p
114,

(2) “Musnad al-Imam Ahmed”, vol 2, p 313-314, “Sunan an-Naszea”, vol S, p 110. "Kun-
zul-Ummal”, p I, p 180.

(3) “Sunan at-Tirmithi", vol 4, p 404. Al-Jabia is a place in Damascus.
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Clear signs(),

And his Almighty saying:

If you differ in anything
Among yourselves, refer it
To Allah and His Messenger(?,
In a third Ayah, He also says:
Verily, this is My Way
Leading straight: follow it:
Follow not {(other) paths
They will scatter you about
From His path®.

And also His saying:

(Their doom is) because
Allah sent down the Book

In truth but those who seek
Canses of dispute in the Book
Are in a schism

Far (from the purpose){®.

In the Sunnah, the Ahadeeth reported in this meaning are many,
Among them are:

-What is narrated by Al-‘Arbadh Ibn Sarriyah that the Messenger of
Allah (peace and prayers be upon him), one day, has led them in Salat.

(1) Surat al-'Imran, verse 105,
(2) Surat an-Nisa, verse 59.

(3) Sarat al-An‘am, verss 153.
(4) Suret al-Bagarah, verse [76.
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152- Disagreement among Fugaha:
Reasons and Advantages

The content of the case is a question stating: Frequently, we see
that there are Fiqhi Ijtihadat (independent reasonings) for one
case which differs among each others, and becomes difficlut for
ordinary person to know the reasons behind this difference, par-
ticulary that Shari‘ah of Allah is one and the Sunnah of His Mes-
senger is also one. The enquirer is asking about the reasons of
such difference among Imams,and the possible way of removing it
so that, as the enquirer says, we might be sticking to one matter?

Before answering, we should give an introduction with a surmmary
about the rule of Islam on disagreement, then shortly render the issue
of disagreement among Imams.

The indisputable fundamental principle is that the Shari‘ah of Islam
is one shari‘ah which revealed by Allah, It commands in its all origins
and branches with unity, and prohibts difference and seperation. the
source and the reference regarding that is the Book and the Sunnah.

From the Book,there are many rules among which are his Almighty
saying:

Be not like those

Who are divided

Amongst themselves

And full into disputation

After receiving
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Fugaha in a time different from that we live.

With respect to the question, if the property (in kind) the em-
ployee takes is insignificant such as normal stamp and the like of
what people regard as of low value, this will not be blamed for al-
though it will be prior and best not to take anything from the
public property without having a right in it.

And Allah is All Knowing
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property following the example of what the pious ancestors of our
Ummah, used to do.

The summary of the case is that the property has the same sa-
credness as that of blood and honour; and the wisdom of Allah
required the prohibition of transgression against property, and
punishment for that transgression is an indisutable matter al-
though Figh differes on the sort of punishment according to the
sort of transgression, its nature and influencing factors.

Some Fuqaha didn’t believe in applying the penatly of cutting in
crimes such as, snatching, treahery, looting, stealing from Bait al-
Mal and usurption and stealing of the shared property.

some Fuqaha believe in the infliction of the penatly of cutting in
some acts; while others held that it should be inflicted in any
transgression against property, no matter what sort of it is.

The refutation of inflicating the penatly of cutting the hand on
the snatcher, the treacherous, the one who steals from Bait al-Mal
and the like, doesn’t mean that they will not be punished. These
acts are regarded of the prohibitions for which both religions and
Judicial punishments are set, and no one is permitted to hold the
view permitting stealing from Bait al-Mal. Those who didn’t hold
that the cutting of the hand is to be inflicted in the cases men-
tioned above, didn’t intend generality, but they meant the needy
who has no means of living to satisfy his needs. Neverthless, all of
that has a punishment required by the crime’s nature, its facts
and the one committed it.

In all cases, transgression against the property belonging to Bait
al-Mal (public property) is regarded as a forbidden crime and ne
one is excused to justify that based on an Ijtihad held by same
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Never enstrust me with a work. He said: why for? The man said: [
heared you say so and so. The Messenger of Allah (peace and prayers
be upon him): “Now I say it once again, whoever we employ for a
work, he should do it whether little or much; and anything he is
given (from this work), he should take it, and anything he is pro-
hibited to do, he should desist from™(}.

As for the judicial punishment: the snatcher is required to return what
he has snatched; and the treacherous is also asked to bring back what
he has taken treachoursly.

But those who held that cutting of the hand is not to be inflicted in the
stealing from Bait al-Mal, they didn’t intend, by their view, generality,
but they believe on that on the basis of permission.

They indended thereby the needy who has no chance of sustenance
which may satisfy his need.

However, since circumstances became as we see today of the big ef-
forts exerted by the countries in order to find job opportunities and
provide means of living and social security for the needy and the like,
this leave no room for Ijtikad.

Hence, the employee who receive a salary and then steals what is left
in his custody whether being a property (in kind) and the like is re-
garded a theif who transgresses against public property; and the one
who finds a job opportunity and then transgresses against public prop-
erty is considered a transgressor and a thief. In all cases, transgression
against Bait al-Mal (public property) is regarded as a forbidden crime
and no one is excused to justify that based on an Ijtihad held by some
Fugaha in a time different from the time we are living.

Referring to the question raised by hte enquirer, if the property (in
kind) taken by the employee is insignificant such as normal stamps or
the like of what people regard as of low value, then there will be no
blame, althought it is of priority not to take anything from the public

(1) “Sahib Muskm®, vol 12, p 222. “Musnad al-Imam Ahmed”, vol 4, p 192, “Kunzul-
Ummal”, Al-Bukhari, v ol 4, p 394.
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The refutation of this penatly from the snatcher, the treacherous, the
looter and from the one who steals from Bait Al-Mal doesn’t means
that there is no punishment for them. Snatching and that is in the same
rule of other sorts of treachery is considered one of the prohibitions
which entail punishment both religiously and judicially.

Religionsly, is what is narrated by Abu Humaid as-Sa‘idi that the
Messenger of Allah (peace and prayers be upon him) employed a man
(to collect Zakat), He came and said: This (amount of zakat) is for
you, and this (other amount) was given to me as a present. The Mes-
senger of Allah (peace and prayers be upon him) got up and praised
and glorified Allah and said: “what is wrong with the employee
whom we employ and then he comes and says,: “this amount (of
Zakat) is for you, and this (amount) was given to me as a
present”’? Why didn’t he stay at the house of his father and moth-
er to see if he wonld be given presents or not? By Him in Whose
Hand Muhammed’s soul is, none of you will steal any thing of it
(i.e. Zakat) but will bring it by carrying it over his neck on the
Day of Judgement. If it bas been a camel, he will bring it (over his
neck) while is will be mooing; and if it has been a sheep, he bring
it (over his neck) while it will be bleeting”. Then the Messenger of
Altah raised his hands and said:] have preached you Allah’s Mes-
seage), I have preached you (Allah’s Messge)m.

In another Hadeeth, the Messenger of Allah (peace and prayers be
upon him) reported to have been said:

Any one of you we employ for a work and he steals a needle and
upwards, it will be a chain which he will bring in the Day of Judg-
ment”. A man from Ansar up and said: O Messenger of Allah:

(1) Narrated by al-Bukhari, vol 7, p 219, The man referred to in the Hadeeth is Ibn Al-
Lutbiya Al-Azradi who was employed by the Prophet of Allsh (peace and prayers be
upon him} to collect the Zakat of Bani Saleem (tribe). See “Sahih Muslim®, vol 12, p
218-219. - “Sunan abi Dawoud”, vol 3, p 134-135. “Mishkatul-Masabeeh", At-
Tibreezi, vol 1, p 558.
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amount such as in booty, that in which he participated by selling or in-
heritance and the like; or if he is one of those entitled to al-Khumus,
then it is debatable. If he took more than his share of a property in
which cutting is applied, then cutting of the hand would be inflicted
on him. But if he stole less than his due, cutting of the hand would not
be imposed on him, except if he was prevented to take his right in
that or he needed it and could not attained it unless by his deed, nor he
was able ta take his right fully, in this case cutting of the hand would
not be inflicted on him if all of that was known. He should return the
excess only in case that he could not get the amount of his
right. Almighty Allah says:

wnesesanannes When He hath

Explained to you in detail

What is forbidden to you

Except under compulsion

Of necessitym(z).

I say: Evidence adopted by hte Fugaha who believed in the non-
availlibility of inflicting cutting in case of snatching and looting is
that, the doer takes the property in a manner it is possible to return it
back from him either by seeking of help from the people, the guar-
dian or through judiciary as it is the case with the one who denies
‘Ariyah (loan) or trust. As for the one who takes a property from its
Hirz, he is actually taking it intentionally by transgressing against the
means of its keeping, such as the breaking of locks and opening of
doors at night, then, he will be subject to the penalty of cutting of the
hand as there is no other means to deter him except by this penalty.

(1) Surat al-An‘am, verse 119,
(2) Thid, p 313,
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Mathhab al-Imam Malik hold the same, view on not inflicting
cutting of the hand in snatching, but it differs with them in stealing
from Bait al-Mal as well as the property set as partnership where he
hold that such a penatly not to be inflicted.

However, al-Imam Ibn Hazm held a different view, and believed
that the Messenger of Allah (peace and prayers be upon him) ordered
the amputation of the thief’s hand in genral and did not differentiate
between the stolen property being kept in its proper place or not(",

Abu Muhammed also said: “We testify with the testimony of Al-
mighty Allah that if Allah the All-High intended that the penatly of
cutting of the hand not to be inflicted on the theif until he steals a
property from a Hirz and then gets it out of the house, he would have
not ignomd that nor reglected it; nor He overhurdened us with a Sha-
ri‘ah science which He didn’t explained to us before; and He would
heve indicated it to His Messnger (peace and prayers be upon him) ei-
ther in wahi (revealation) or in an-Naql al-Mangoul. And since Al-
mighty Allah didn’t make that nor did. His Messenger (peace and
prayers be upon him), then we could testify, with certainty not mixed
with any doubt, that neither Almighty Allah nor His Messenger have
intended the stipulation of Hirz in stealing®.

After replying to those who held that cutting of the hand is not to be
inflicted in stealing from Bait al-Mal. Abu Muhammed said:

“What is to be done regarding that is to consider the one who steals
from something in which he has a share such as Bait Al-Mal, al-
Khumus, the booty or the like, If his share is fixed and with a known

(3) "Al-Isal Fil-Muhullah" Ibn Hazm, vol 12, p 303-309.
(2) Ibid, p 310.
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some one else if the stolen property is not placed in his care(1),

In Mathhab al-Imam ash-Shafi‘i, cutting of the hand should not be im-
posed neither on the looter nor on the snatcher nor in whatever entails
Shubha; in compliance with the saying of the Messenger of Allah
(peace and prayers be upon him): “No penalty is to be imposed on
saspicion criterion™(2),

Hence, if 2 Muslim sleals from Bait al-Mal, no penalty will be carried
out deriving evidence from the case of a governor, appointed by
‘Umar Ibn al-Khattab, who wrote ho him (‘Umar) asking him about
the one who steals from Bait a I-Mal. ‘Umar replied to him: “Don’t in-
flict the penalty of cutting the hand on him, as every one has a right in
i),

According to Mathhab al-Imam Ahmed, cutting of the hand is not to
be inflicted on the looter, the snatcher, the usurper, nor the treach-
erous. Also, it is not to be inflicted on he who steals from Bait al-Mal,
nor on he who steals from a property in which he has a share®,

Based on that, the Mathhib of Imams abi Hanifah ash-Shafi‘i and Ah-
med maintain that the penatly of cutting of the hand is not to be in-
flicted on the snatcher, the one who is treacherous, the looter, the one
who steals from Bait al-Mal, the usurper and the one who steals from
the shared property. They established that they are to be punished with
a penatly lesser than that,

(1) “Sharh Manhul Jaleel” Iaish, vol 9, p 306, 307, 324-325. “Al-Bayan Wat-Tahseel"
Ibn Rushd, vo 16, p 263.

(2) “Kunzul-Ummal”, Al-Burhan, vol 5,p,305. *Nusub ar-Rayah™ Az-Zaila'i, vol 3, p 333.

(3) “Al-Muhaththub” Ash-Shirazi, vol 2, p 277, 281. “Al-Umm" Ash-Shafi‘i, vol 6, p
151. “Kifayatul-Akhyar”, Al-Husaini, vol 2, p 191.

{(4) *Kashshaful-Qina‘" Al-Bahouti, vol 6, p 129, 141-142, “Al-Insaf Al-Mardawi, vol
10, p 253-254, 278-279.

-89-



* Cases from Jurisprudence (Figh) Point of View *

punishment on violating property is an indisputable matter, But
the Figh differs in the sort of punishment according to the sort, nature
and the effects of this transgression.

In Mathhab al-Imam Abi Hanifah, punishment of cuuting off
hands is not to be carried out in treachery property, due to the non-
availibility of Hirz(D) in his act. Also, is not carried out on the looter
or the snatcher because they reveal their act. This is based on the say-
ing of the Messenger of Allah (peace and prayers be upon him) :
Cutting of the hand is not to be inflicted on one who is treach-
erous, on the looter, nor on the snatcher(2),

According to the same Mathhab, cutting of the hand is not to be in-
flicted on one who sleals from Bait al-mal (public treasury) because
he has a right therein when he is in need; a thing which involves sus-
picion refuting the cutting of hand. Also, cutting of the hand is not to
be inflicted on one who stole a property in which he has a share(3),

According to Mathhab al-Imam Malik, cutting of the hand is not to
be carried out in case of snatching which means taking of property un-
expectedly and then the fleeing away of its taker.

Cutting of the hand is to be inflicted on one who steals of what he
has no Shubha in it; and also it is inflicted on one who steals anything
involving weak Shubha such as if he steals from Bayt al-Mal or the
booty in which he has a right when possessed because it does not be-
come due unless by division. Also, the cutting of the hand is imposed
on one who steals from a property that is shared between him and

(1) The proper and safe place where property is kept.
(2) “Sunan at-Tirmithi”, vol 4, p 42. "Sunan an-Nasaie”, vol 8, p 89. “Mishkatul-
Masabeeh”, at-Tibreezi, vol 2, p 1067, “As-Sunan al-Kubrah”, Al-Baihagi, vol 8, p

279.
(3) “Sharh fathul-Qadeer” Ibn al-Hamam, vol 5, p 373-376. “Badaeca’ As-Sanaea al-

Kasani vol 7, p 70.
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For Allah loveth not transgressors(i),
And His Almighty saying:

Help ye one another

In righteousness and piety,

But help ye nor one another

In sin and rancour:(?,

And the prohibition not to transgress requires Tahreem which is gen-
¢ral and all-inclusive for all of its kinds. While the command to co-
operate in righteousness and piety requires Tahreem of what is other
than it. That is why Allah has confined it in the last part of the verse
by his saying:

But help ye not one another

In sin and rancour.

And this is comperhensive prohibition for all sorts of sin and rancour,
and one of them is the transgression against property.

As for particularity, Allah forbade theft and ordered that the
thief’s hand to be cut off as a punishment. He says:

As to the thief

Male or female,

Cut off his or her hands:

A rietribution for their deed
And exemplary punishment
From Allah, ...,

(1) Surat al-Bagarah, verse 190.
(2) Swurat a}-Mai'dah, verse 3.
(3) Surat al-Mai'dah, verse 38.
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151- The Rule on whether it is Permissible for the
one Working in one of the State Institutions
to Utilize the Property (in kind) Left in

his Charge.

The content of the case is a question raised by a brother from
the Republic of Yemen asking about the one working in one of
the state institutions, and in whose charge there was left a prop-
erty (in kind) such as stamps and other property; and whether it
is permissible for him to utilize this property although he recieves
a monthly salary from the institution in which he works.

Property has the same sacredness as that of blood, and honour, be-
cause it is the materlialistic means with which people deal in their life
to satisfy whatever they need such as food, drink and clothing. Being
with that importance in dealing, it became subject to transgression by
several means. Sometimes through direct transgression such as Hi-
rabah and usurption; sometimes through looting and sometimes
through treachery.

Since all these means affect people’s conditions and lead to the cor-
ruption of their relations with each other which leads them to fight and
dispute with each other, the wisdom of Allah required the prohibition
of transgressing property.

The source regarding that is the Book and the Sunnah. The Book
dealt with that both generally and particularly.

The verses stated in the generality sense are many; among which
are His Almighty saying;

But do net transgress limits

-86-



* Cases from Jurisprudence (Figh) Point of View ®

threatens ethics, because they are common human heritage, The
way how to solve these phenomena may be through the call in the
cause of Allah, and by mentioning the dangers produced by cir-
culating lewdness and depravities.

And perhaps the world will percieve that these phenomena are

most serious tools threatening the contemporary haman race and,
then, it will judge anyone who commit the acts threatening hu-

man ethics.

And Allah is All-Knowing
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Ummah may be achieved through “the call” based on nice preaching,
and by mentioning the risks caused by the corruption of morals. Per-
haps, the world will realize in the near future that evils, depravities
and excitation of instincts are regarded the dangerous tools that threat-
en human race in the contemporary civlization. Also, it will realize
that sticking to ethics is one of the most important and greatest factors
which keep the continuity of human race and the continuity of its civ-
lization.

And when this perception is fully considered, the world will resort to
judge those threatening ethics as it judges, today, those who commit
human crimes such as genocide.

The summary of the case is that the issue raised by the enquir-
er is one of the contemporary matters originated by the develop-
ment of satelites industry and the spread of satelit stations. What
is displayed of pictures and information can be looked at dif-
ferenty from one person to another and from one country to an-
other, according to the difference of beliefs, cultures, time and the
traditions and customs of the place.

Inspite of the fact that the concept of ethics is a relative one
but human being, wherever he is and inspite of his different be-
liefs, agrees on considering some acts as criminal such as killing
and spreading of lewdness inspite of his disagreement concerning
the concept of difinition of this or that act. And althouth it is dif-
ficult to answer this question practically, but it can be considered
from two folds: the first one is the case if the station is based in the
country of the enquirer, and in this case a legal action may be
taken against it based on the Hisba method and according to its
conditions either through the concerned authorities or through ju-
diciary. The second fold is when the satelite station is based in an-
other country other than that of the enquirer, and here it may be
said that any person has the right to bring suit against whatever
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of obstinacy. It is, also, stipulated that he should not forbid anything
unless being unanimously agreed on its prohibition, not that disagreed
upon(®.

According to Mathhab al-Imam Ahmed, anyone who obsolutely ac-

quainted with the evil deed and saw it, should forbid it unless he
feared any harm and realized or strongly felt that it leads to an evil®®.

Based on that, the enquirer has the right to use Hisba method in for-
bidding the wrong according to the stated conditions. If there is a cer-
tain body in his country which undertakes Hisba, he should point out
to it that the displaying of ribald pictures and the broadcasting of in-
formation which flame up instincts are of what Allah has forbidden
and that it should use Hisba to forbid that in order to keep the genera-
tions of Ummah from the risks of deviation. But, if there is no any
body to undertake Hisba in his country, than he can raise the matter to
the judiciary, because protecting of public behaviour and avoidance of
risks are among the matters on which the Ummah at large should
cooperate through its concerned bodies such as judiciary and the like.

The second Fold: The case if the satelite station is based in a
country other than that of the enquirer.

The answer for this case in even harder than the previous. But nev-
ertheless, one might say: Any one whomsoever is entitled to bring uit
against whatever threatening morals, because this is a common human
heritage, particularly in this age where the world interlates with each
other and be affected with what happens in it through direct com-
munication.

The way of solving the pheomena which threaten the morals of the

e e e e

(1) “Mughni al-Muhtaj” Ash-Shirbeeni, vol 4, p 211 “Nihaytul-Muhtaj", Ar-Ramley, vol
8, p48-49,
(2) “Kash-Shaful Qina‘", Al-Bahouti, vol 3, p 34.
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Among them is also his saying: I swear by Allah, you must en-
join what is right and prohibit what is wrong, prevent the wrong-
doear, bend him into conformity with what is right, and restrict
him to what is right)(1),

Scholars have a lot of statements whether Hisba is Fardh Kifayah
(collective obligation) or Fardh ‘Ain (individual obligation). Ac-
cording to ahl As-Sunnah, in general, it is Fardh Kifeyah which if
done by some, will be released from others. Among the conditions of
the evil deed on which Hisba is required in prohibiting it are:

1- All should agree on its prohibition.
2- It should be clear and does not need to spy about.

3- It should be existent, as punishment is not permissible on a
wrondgdoing abandoned by its doer(®,

According to Mathhab al-Imam Malik, enjoining what is right and
prohibiting what is wrong, should not lead to an evil greater that it;
and also benefit should be expected. These two conditions are re-
quired for the permissibility of that act, and therefore, it would be
Haram when they are missed. And, also, if benifit is noit strongly felt,
it would not be obligatory(®.

Al-Imam ash-Shafi‘i in his Mathhab, regarded the enjoining of the
right as one of the obligations of Shari‘ah; and the forbiding of the
wrong as one of its prohibitions provided that the one undertaking it
would fear for himself, property or for someone else that an evil grav-
er than the occuring wrong may take place; or it is suspected that the
committor of the wrong deed would increase in what he is doing out

s omawn mn ———

(1) “Sunan Abi Dawoud”, vol 4, p 122. “‘as-Sunan al-Kubrah" Al-Baihagi, vo! 10 p 93.

(2) Thya 'uloumdeen” Al-Ghazali, vol 2, p 299,

(3) “Sharh Manhul-Jaleel”, ‘Tlaish, vol 3, p 139 “A)-Fawakih ad-Dawani", An-Nafrawi,
vol 2, p 326-327.
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A band of people

Inviting to all that is good,

Enjoining what is right,

And forbiding what is wrong:

They are the ones

To attain felicity(l

‘The command in his Almighty Allah saying involves obligation.
In another verse Almighty Allah says:

Ye are the best

Of people, evolved

For mankind.

Enjoining what is wrong,

And believing in Allah .... @

This verse describes the Ummabh, and this requires that the de-

scription should be sticking to the described thing or that the quality
should disappear from it. Generally, it is 2 command involving ob-
ligation.

From the Sunnah, the Ahadeeth in this concern are too many,
among which is the Hadeeth narraled by Durrah Bint Abi Lahab that a
man came to the Prophet of Allah (peace and prayers be upon him)
while he was standing on the pulpit and asked him: who is the best
among people O Messenger of Allah? He replied: (Their most who
enjoins right, their most who forbids wrong, their most who is

pions to Allah and their most who keeps good relations with his
relatives)(3).

(1) Surat al-‘Imran, verse 104,
(2) Surat al-‘Imran, verse 110,
{3) “Tafsecer al-Qurtobi”, vol 4, p 47,
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It doesn’t seen there is any agreement on ethics considered as a lim-
ited human concept because, as we mentioned, it is looked at differ-
ently, according to beliefs and cultures. Displaying of ribald pictures
is regarded as a crime in many countries; while it is not regarded as so
in others. Similar to that is the excitation of instincts and indecensy of
conduct, clothes and the like.

World’s convergence through the exciting communication system
seen today, may be a means (even in the far future) for agreeng on a
general concept of ethics which stops depravity in all its forms, keeps
the coming generations from wasting and returns them back to the
morals derived from the religion and the proper human nature.

This concept is supported by the fact that materialistic science, in
its all kinds and derivatives could not overcome these contemporary
human issues and problems, but man, today, is facing his hardest mo-
ments of life psychologically; the thing which made him confused
searching for solutions to these problems. However, this means that he
will not find these solutions except by sticking to spritual and moral
obligation.

Answer for this question, though it seems practically difficult, but it
can be viewed from two folds:

The first fold: the case if the satelite station is based in the country
of the enquirer. And in this case taking legal actions against it can be
made according to the Hisba which is a general framework including
every act done for the sake of Allah, and what is meant by it is en-
joining of what is right and the forbidding of what is wrong. The
source regarding that is the Book and the Sunnah.

From the Book, there are many verses, among which are His Al-
mighty saying:
Let there arise out of yon



150-The Rule on whether it is Permissible to
Bring Suit against one of the Satelite stations
when their Programs or some of them contain
a Violation of Normal Behaviour

The case is a question stating that: if one of the satelite stations
used to present ribald pictures and cast information exciting ins
tincts and contradicting with the general concept of ethics and
manners. So, is it permissible to bring suit against it and in this
case what is the reference permitting such a litigation?

The answer is that: this issue is one of the contemporary matters
caused by the development of satelites industry and the spread of sat-
elite stations. Pictures and information they broadcast may be looked
at differently from one to another and from one country to another, ac-
cording to beliefs culture, time, and the tradition and customs of any
place.

Concept of “ethics™ is a relative one. what is regarded as ethical

by an individueal or a country may not be regarded so by another in-
dividual or a country.

However, human being wherever he is and inspite of his different
beliefs, places and times, agrees on considering number of acts as
criminal. Hence, number and adultery are criminal acts in all Divine
religions, beliefs and materialistic laws.

But these differ on whether a certain act is regarded as murder or
adulterly. They, also, differ on the kind of punishment required for
this or that. Lewdness is, also, a criminal act but its concept or defini-
tion is different from one belief and another or one Law and another.

Presently, there is a comperhensive human agreement on con-
sidering some acts as criminal, such as drugs, slave trade and gen-
ocide,
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has committed to give all his time for managing it; and this requires
that he should fulfil his contract. And if it was proved that he got the
project (stated in the question) under the name of the first company
and he managed it with its money and equipment, then such a com-
pany would have the right in the money of this project unlike the sec-
ond one. And if it was proved that this company established by the
manager doing a business of the same kind as that of the first com-
pany, and according to Mathhab al-fmam Abi Hanifsh which we pre-
fer in this case, the partners in this company should be partners with
the manager in the second company.
Any way, such a case is one of the matters with which judiciary is
concerned.

The summary of the case is that: the company’s manager, as
revealed from the question, has contracted with his partners to
give all his time for managing their company against a salary and
a definite percentage from the company’s profits. So, he would be
obliged to fulfil what he has contracted upon both religiously and
judicially. That is to say, he should devote himself loyally for the
management of the company by not establishing a second com-
pany in his name competing with this company; and if proved that
he got a project in the name of this company and he managed it
with its money and equpiment, then this company will have the
right in the money of the project unlike the second company.
And, also, if proved that the company established by the manager
deals in a business of the same kind of that of first one, then the
partners of this company should be partners with the manager in
the second company. Any way this case is one of the matters with
which judiciary is concerned according to the facts and evidences.

And Allah is All-Knowing
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I say: The correct may be that stated in Mathhab al-Imam Abi Hanifah
because it the nearest to the truth and the farest from suspicion. For
example, if a group of partners agreed to establish a company to deal
in a certain kind of trade (textiles), fundamentally, each one should be
loyal to this company not only because he has a benefit therein, but
because he is committed towards other partners whom he accepted
and whom they accepted for such partership, deriving evidence from
the saying of the Messenger (peace and prayers be upon him): (None
of you (truely) believes until he wishes for his brother what he
wishes for himself)(1),

And also his saying: (Muslims is a brother of a Muslim. He never
wrongs him ....)?). To wrong him is to betray him or attack his prop-
erty.

If one of the partners established another company dealing in textiles
trade without the consent of his partners, this behaviour is considered
a violation against the “concept” of partnership, but even it may be re-
garded as treachery, because he will be a partner who, by his trade,
refuses the first partnership, which makes him under suspicion. This is
contradictory to the case if his company or trade is not as the same
kind of trade as the first company. For example, the company trading
in books can’t compete with another company trading in textiles; and
the company carrying on trade on the selling of cereals can’t compete
with another company carrying on trade in the selling of wool or steel
and so forth.

This is as general regarding the case. But concerning the responsibility
of the company’s manager the object of the question, this man, as re-
vealed from the question, is getting a salary from the company and he

(1) “Sahih Al-Bukhari”, vol 1, p 9, “Sahih Muslim", vol 2, p 16. “Sunan An-Nasae", vol 8,
p 115,

(2) “Sahih Al-Bukhari", vol 3, p 98. “Sahih Muslim”, vol 16, p 134-135. “Sunan Abi Daw-
oud”, vol 4, p 273. *“Mishkatul-Masabeeh” At-Tibreezi, vol 3, p 1385,
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bought anything involving loss and the partner who bought said: I
bought it as a partnership between us; while the other partner said: No,
but you bought it for the benefit of your own, then the statement ap-
proved will be that of the partner who bought as far as he takes an
oath, because the fundamental principle is to act honestly(1),

According to Mathhab al-Imam Ahmed, whatever bought by each
partner after concluding the partnership, will be shared between them
unless one of them announces that for himself, because the contract
was singed on that basis and also one of the two part,nelrs is the agent
of the other.

But for what is bought by one of them for himself it will be his and
the statement approved will also be his whether he bought it for the
partnership or himself because he, alone, who knows his intention(?.

This is a short summary from which it revealed that al-Mathhab al-
Hanafi doesn’t permit the partner to.mix up the company’s property
with his own, and what is bougt by one of the partners from the same
kind of partners’ trade, will be for themn all, But for that which he buys
of a kind other than that of their trade, will be for him alone. While
Mathhab al-Imam Malik approved that the partner can have a seperate
trade within the company. And Mathhab al-Imam ash-Shafi‘i held that
the fundamental principle among partners is to act honestly and the
approved statement is that of the disposer together with his oath re-
garding whether the thing he has disposed of is for the company or be-
longing to him. The same was held by Mathhab al-Imam Ahmed. But
the four Mathhab are in agreement that it is not permissible for any of
the partners to mix up the company’s property with his own.

(1) “Al-Majmou’ An-Nawawi, vol 14, p 80-81 “Hashiatul-Jamal”, vo! 3, p 399-400.

(2) “Kashshaful-Qina'", Al-Bahouti, vo! 3, p 499. See “Al-Mughni”, Ibn Qudamah, vol 5,
p 130-131. “Al-Insaf* Al-Mardawi, vol 5, p 438. “Matalib Auli An-Nuha” Ar-
Ruhaibani, vol 3, p 538-539.
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unless in the proportion accepted by the property owner”(1),

Also, article number (1376) of “Majullat Al-Ahkam Al-‘Adlieyah”
stated the following: “If one of the partners buys, with his own mon-
ey, anything not from the same kind of. their trade, then he will have
the right in the money alone and his partner will have no any share in
it. But if one of them buys a property from the same kind of their
trade using the capital of the company, then the company will have the
right in it even'if he buys it with his own money. For example, if two
persons held their partnership to deal in the trade of textiles and one of
them bought a horse with his private money, it will be for him and his
partner will have no share in that horse. But if he bought a fabric, it
will be for the company even if he, when buying that fabric, told oth-
ers by his saying: I bought this fabric for the benefit of myself and my
partner has no share in it. However, this will be of no use and the fab-
ric will be shared between him and his partner”®.

According to Mathhab al-Imam Malik, the agency pértnership is not
invalidated if one of the two partners uses his private money. But none
of the two partners has the right to lend anything of the company’s
property unless his partner authorizes him®),

According to Mathhab Al-Imam Ash-Shafi‘i, the fundamental prin-
ciple among partners is (o act honestly. So, if one of the partners pos-
seses a property and his partner alleged that this property belongs to
the company; while the first one alleged that it is his, then the state-
ment of the first one will be approved and he should take an oath, be-
cause, apparently, what is in his hand is belonging to him. But if he

(1) “Badaeca‘ As-Sanaca'’, Al-Kasani, vol 6, p 69.

(2) “Durar al-Hukkam", Ali Haidar, vol 3, p 419, Arabcized by Fahmi Al-Husaini.

(3) “Sharh Manlul-Jaleel” ‘Haish, val 6, p 260-261. “At-Taj Wal-lklesl”, Al-Muwag, vol 5,
p 126-127.
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partners against acting dishonestly with each other and said: (Allah’s
Hand will be on the two partners unless one of them acts treach-
erously towards his companion. But, if this happened, Allah
would lift His Hand from them)(!),

In another Hadeeth, he (peace and prayers be upon him) said: (Aliah
says: Iam the third of the two partners unless one of them acts
treacherously towards his companion; and if this happened, I
would get out from among them)®.

Considering all that, the company’s manager is obliged to filfil his
contract with his partners both religiously and judicially.

The Second Fold: How far Partners have a Right in the Company
Established by the Company’s Manager without the Knowledge
of his Partners.

What is mandatory is that a partner who made a contract with his part-
ners should fulfill what he has contracted upon and consented to, But
if he wants to disengage from his obligations whether by increasing,
decreasing or cancellation, it will be incumbent upon him to tell his
partners to know whether they approve his doing or not. This is the
source regarding contracts. If he did other than that, he would be sub-
ject to another rule.

Fugaha have tackled the case of how far partners have a right in the
other company established by one of them.

According to Mathhab al-Imam abu-Hanifah, the partner has no right
to mix up the property of the company with that of his own “because
mixing up confirms a right in the property which is not permissible
(1) Sunan ad-Furaqutni”, vol 3, p 35.

{2) "Sunan Abi Dawoud”, vol 3, p 256, “As-Sunan al-Kubrah”, al-Baihagi, vol 6, p78. Su-
nan ad-Daraquini”, vol 3, p 35, “Mishkatul-Masabeeh™ vol 2, p 885.
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Of the eyes.
And all that the hearts
(Of men) conceal(D,

Almighty Allah explained that many partners wrong each other and
transgress against each other; adding that Believers are those who nev-
er commit that, for nothing but they believed and committed to what
Allah has ordered them to do, and realized that He observes them in
what they hide and what they reveal, Almighty Allah says:

arsemmssensensacassns tPUE]Y MANY

Are the partners (in business)

Who wrong other:

Not so do those who believe

And work deeds of righteousness(®),

Also, the Messenger of Allah (peace and prayers be upon him), in-
dicated that breach of trust is a reason for punishment; adding that he
will be an opponent to the one breaking promise. He said: (Three I
will be their opponent in the Day of Judgement: A man who
promises me, then breaks that promise ......... )3,

The Messenger of Allah (peace and prayers be upon him) also said:
(The signs of a Hypocrite are three:

1- whenever he speaks, he tells a lie;.
2- Whenever he promise, he always breaks it (his promise).
3- If you trust him, he proves to be dishonest) ! He warned

(1) Surat Ghaffir, verse 54,

(2) Surat Sad, verse 24,

(3) “Sunan Ibn Majah", val 2, p 816. “As-Sunan Al-Kubra”, Al-Baihaqgi, vol 6, p 121.
“Kunzul-Ummal”, Al-Burhan vol 16, p 28-29,

(4) “Sahih Al-Bukhari®, vol 1, p 14. “Sahih Muslim", vol 2, p 4.
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to their owners. So, he who deals in selling, knows what he should do
towards the buyer; and he who commit himself to a work, knows what
is incumbent upon him towards the employer. Natures and proper
minds also percieve that not fulfilling engagements leads to the cor-
ruption pf people’s affairs and their relations with each other; and ju-
diciary stops this corruption by enforcing rights to their owners.
Commitment to the contract is required by the religion of the Mus-
lim, his fear of Allah and his belief that promise is a trust in his cov-
enant which may not be released unless by fulfillment. And if he
could get released from it judiciatly, he couldn’t religiously, for Allah
observes dispositions and behaviour of His servants and nothing of
their affairs and behaviour can be concealed from Him.Almighty Allah

says:
He knoweth what ye
Hide, and what ye reveal
And He knoweth
The (recompense) which
Ye earn (by your deeds)(D,
And He also says:
Whether ye reveal anything
Or conceal it, verily
Allah has full knowledge
Of all things(®.
Also, Almighty says:
(Allak) Knows the treachery

1) Surat al-An‘am, verse 3,
{2) Surat al-Ahzab, verse 54,
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And His Almighty saying:
vessessansanense AN furlfil

(Evgry) engagement

For (every) engagement
Will be enquired into

(on the Day of Reckoning)(!).

Fufilling of obligations and promises necessitate the fufilment of
what they require. If it is a contarct of selling, then it is obligatory to
enable the buyer from receiving the sold item; and if it is a contract of
Tjarah (rent), then it is obligatory to enable the lessee from the hired
out benefit,and if it is a contract on a work, then it is obligatory for the
worker to execute that work.

From the Sunnah is the saying of the Messenger of Allah (peace
and prayers be upon him) : (satisfy the trust to whom entrusted you
with a trust)®,

This is a command which requires obligation. Trust can be ex-
pressed in a wide sense, so, the seller’s acceptance to the sale is re-
garded as a trust which requires the delivery of the sold item to its
beneficiary; and the worker’s or employee’s acceptance to the work is
also regarded as trust necessitating that the work should be executed
as contracted upon.

From the Rational Opinion: natures and proper minds percieve the
reality of their acts, disopositions and the consequences resulted from
them and hence they satisfy trusts, fulfil engagements, and give right
(1) Surat a;-Isra, verse 34.

(2) “Sunan abi Dawoud”, vol 3, p 290, “Sunan at-Tirmithi", vol 3, p 569. “Musnad al-
Imam Ahmed"”, vol 3, p 414, “Mishkatul-Masabeeh”, at-Tibreezi, vol 2, p 885,
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This is the apparent side of the question as stated by the enquirer,
The answer is of two folds:

The first one: The compliance with contracts and the obligation to
fulfill them.

The second one: How far partners have a right in the second com-
pany.

The first Fold: Compliance with contarcts and the Obligation
to fulfill them.

It is obvious from the case that the company’s manager has con-
tracted with his partners to devote himself to manage their company
for a salary and a definite percentage of the profits. Thus, he is ob-
ligated to fufil what he has contarcted upon both judicially and re-

ligiously.
As for the judicial obligation, the source regarding it is the Book,
Sunnah and the Rational opinion.

From the Book is His Almighty saying:
Oye who believe!

Fulfil (all) obligations(D.

And His Almighty saying:

Fulfil ye have entered into it,

And break not your oaths.

After ye have confirmed them;
Indeed ye have made

Allah your surety; for Allah
Knoweth all that ye do(?),

(I) Surat al-Mai‘dah, verse 1.
{2) Surat an-Nahi, 91.
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149- What is the Rule on the case of a Manager of
a Company whom entrusted by his Partners
with the Management of their Company and
He Utilized this Confidence and Established
a Company Working on his own Account,
Doing the Business and the Activities of the
first Company and Using its Equipment?

The case is a question stating that: some partners in a company
have trusted one of them and charged him with the management
of this company. They stipulated that he should give all his time to
its management and they granted him all authority against a
tempting salary and a definite percentage of profits.

But after he gained experience and relations from his work in
this company, he established a company in which he owns a cer-
tain perecentage and carries out the works and the activities of the
same company he is managing. He continued managing the two
companies without the knowledge or the consent of the partners
of the first comapany.

Also, he made a contract to excute a project in the name of the
first company, and then he executed it at his company’s account
and with the administration, money and the equipment of the
first company.

The question is that: Will the revnues of this project transfer to
the first company, and are the partners of this company entitled
to ask compensation for the damages come over them due to the
act of the company’s manager and have they any right in his
shares in the company he has established?
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purpose should be legitimate, So, any [jarah on a prohibited act is
Haram, According to the principles necessity known from the re-
ligion, any act leading to unlawful is regarded Haram even if the
act is permissible by itself,

But if work (Ijarah) is of the kind regaded as in the rule of ne-
cessity such as the one obliged by necessity to provide sustenance
to himself or to whom ke is responsible for withount having another
means of living except that, this will be valid. consequently, the
work of the employee in the mentioned comapny is regarded non-
valid according to Shari‘ah nnless be under the rule of necessity.

And Allah is All Knowing
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is included in the generality of prohibition. One of the principles nec-
essarily known from religion is that any act leading to unlawful is con-
sidered Haram even if the act is permissible by itself. Consequently, if
the seller of dates, grapes or onions, for example, knew that the buyer
will make wine out of the sold item, it would be prohibited for him to
sell; and if an owner of a resturant knew that those invited to the food
he has sold, gathered with the purpose of committing a disobedience,
then it would be prohibited for him to sell. The same rule is applied to
the employee in the mentioned company incase he knew that it acts
fruedlently in its goods, and hence working therein would not be per-
missible for him as, then, he would be a partner in a prohibited act.

But if the work is of the kind regarded as in the rule of necessity
such as the one obliged by necessity to provide sustenance to himself
or to those he is responsible for without having any other means of liv-
ing except that, then it will be valid.

The Summary of the case is that a Muoslim is required to deal

in what is Halal whether in what pertains to himself or in that per-
taining to his dealing with others. This command is a general one
which includes all human needs such as food, drinking and cloth-
ing. The Muslim, too, is prohibited from committing fraud as it
leads to the eating up of people’s property in vanities, and spread-
ing mischief among them. Also, as it involves breaching of frust
and corruption of conditions.
This prohibition requires Tahreem (considering it as Haram).
Hence, what might branches from fraud such as a saying or a do-
ing is considered Haram. That who directly commits it, that who
deals in it whether by selling or buying or that participating there-
in by any form , are on the same level.

Harah is required according to Shari‘ah on condition that its
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One might hold the view that it is permissible to take wage from a
factory, a company or the like of those dealing in fraud as that is not
possible from a worker or a simple employee who knows nothing
about complication of trade, particularily in this age in which trials
have prevailed due to the mixing of Haram with Halal and the like of
the causes permiting to the work in companies or establishments
whose businese is mixed with Haram such as fraud and the like.

This can be replied to that damage resulted from dealing in frand is
not confined only to its doer or to a few people, but its damage over-
eaches society as a whole and hence regarded as a sin and rancour
which are prohibited by Allah in His saying:

Help ye one another

In righteousness and piety

But help ye not another

In sin and rancour:(),

It is also regarded as mischief on the earth and Allah has prohibited
that in His saying:

Do not mischief on the earth,

After it has been

Set in order,®.

Also, the Sunnah has laid emphasis on that in the saying of the Mes-
senger of Allah (peace and prayers be upon him): (Whoever deceives
us doesn’t belong to us)(®, That is to say; he is away from our Sunnah
and doesn’t follow our method or way.

Since fraud is on this degree of prohibition, then taking part therein

(1) Surat al-Mai'dah, verse 2.
(2) Surat al-A'raf, verse 56.
(3) previously related.
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In Mathhab al-Imam Ash-Shafi‘i, Ijarah is not permissible on pro-
hibited benefits(D),

According to Mathhab al-Imam Ahmed, benefit on [jarah should be
absolutely permissible, unlike what is permitted due to need or ne-
cessity. According to the Mathhab, hiring on prohobitions is not per-
missible as this would help to disobedience; no matter whether that is
stipulated in the contract or not on condition that presumptions in-
dicated it2),

Al-Imam Ibn Taimieyah was asked about some people who make
cloaks with non-utilized wool and sell them on the basis that it is a
good wool.

He replied that the maker is not permitted to make that nor the sell-
er is permitted to sell it; and if the buyer knows that it is defected, yet,
the proportion of fraud is not determined.

He narrated about the Prophet (peace and prayers be upon him) to
have forbidden the-act of mixing milk with water for selling unlike
drinking.

So, if milk is mixed with water for drinking, that will be valid; oth-
erwise not. Hence, whenever there is fraudlent item whose proportion
of fraud is unknown, then it is prohibited to be sold or made®.

Based on the preceding, fraued is prohibited in all its forms and also
in what might branches from it whether a saying or a doing. The one
doing it directly, the one dealing in it whether by buying or selling, or
the one taking part in it whether by making it or by advertising for cir-
culating it, are all on the same level.

(1} “al-Majmou'”, An-Nawawi, vo! 15, p 3. “Al-Muhaththub", ash-Shirazi, vol 1,-p 394.
“Mughni al-Muhtaj”, ash-Shirbeeni, vol 2, p 337,

{2) “Kash-Shaful-Qina*", Al-Bahouti, vol 3, p 559. “Al-Mughni”, Ibn Qudamah, vol 6, p
643-635. Sharit Muntaha al-Iradat”, Al-Bahouti, vol 2, p 357-358.

(3) “Al-Fatawa”, vol 29, p 362-363.
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One of the conditions of Ijarah is the ability to fulfil its purpose.
But if this ability was not achieved, Ijarai would become invalid.
There are two reasons of this invalidity: the first one: when fulfillment
of the purpose becomes impossible materialistically.

Fugaha gave an example for that with the selling of fish in the wa-
ter. Similar to that is any selling whose work can’t be achieved even if
the hired out work is legitimate. The second reason: when the hired
out work is not fundamentally permissible such’'as the selling of wine
and Ijarah on committing disobediences.

Fugaha have tackled this issue. According to Mathhab al-Imam
Abi Hanifah, the work hired out should be possible for the workman
himeself to fulfil and should not be in need for anyoné to perform it.
Excluded from that is hiring on disobediences which is not correct be-
cause it is a hiring on a benefit which can’t, according to Shari‘ah, be
fufilled. Another exception is the prohibition of any Ijarah set for
achieving grievance because it is a hiring for committing dis-
obedience(D.

According to Mathhab al-Imam Malik, it is not permissible for a
man to hire himself on a prohibited act such as making of wihe and
grazing of pigs. Such hiring is one of the types which should be an-
nulled before starting work. But if missed, wage paid for it should be
given in charity to the needy(®,

(1) “Badaca’ as-Sanaca‘* al-Kasani, vol 4, p 189-190. See “Hashiat Rudul-Muhtar” Ibn
‘Abdeen, vol 6, p 55, “Hamish Nata'ig al-Afkar” Tbn Mawdoud al-Mousli vol 2, p 60.

(2) “Al-Mudawsannsh” Al-Imam Malik, vol 3, p 399. “Iqdul-Jewahir ath-Thaminah” Ibn
Shas, vol 2, p 842, “at-Taj wal-Tkleel”, Al-Mawag, vol 5, p 418-419.
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A Day when (all} mankind
Will stand before
The Lord of the Worlds(!),

One of the forms of fraud is also breach of trust. So, whoever was
entrusted with a work, selling Ijarah and the like, and acted with fraud
therein knowingly of what he was doing, then he had breached his
trust. Yet, breach of trust is one of the gravest forbidden acts because
it is a betrayal to the trust of Allah and that of His Messenger. Allah
indicated that in His saying:

O ye who believe!

Betray not the trust

Of Allah and the Messenger

Nor misapprorpiate knowingly

Things entrasted to you?.

This was also indicated by the Messenger of Allah (peace and
prayers be upon him) in his saying: (Muslim is the brother of a Mus-
lim, and hence it is not permissible for a Muslim who bought any
defected item from his brother unless he showed it to him)®). And
also his saying to the food seller who disclosed defect of his food -
Don’t"you put it on the top so that people might see it: (Anyone who
decieves us dees not belong to us)¥). And according to Muslim
(does not belong to me)\>,

(1) Surat al-Mutafifeen, verse 6.

(2) Surat al-Anfal, verse 27,

(3} “Sunan Ibn Majah” voi 2, p 755, “as-Sunan al-Kubrah" al-Baihaqi, vol 5, p 320.

(4) “Sunan Tbn Majah", vol 2, p 749. “Sunan ad-Darmi” vol 2, p 248. “"Majma’ az-
Zawa'’id", al-Haithami, vol 4, p 78.

(5) *Szhih Muslim”, vol 2, p 109.
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And cause no loss
(To others by fraud){!).

And weigh with scales
True and upright®).

And withhold not things

Justly due to men,

Nor do evil in the land,
Working mischief®*.

Also, Almighty Allah says:

Owe to those

That deal in frand®.

Those who, when they

Have to receive by measure
From men, exact full measure,©).

But when they have
To give by measnre
Or weight to men,
Give less than due(®.

Do they not think

That they will be raised up?(",

On a Mighty Day®,
(1) Surat ash-Shu'ara, verse 18],
(2} Surat ash-Shu‘ara, verse 182,
(3} Surat ash-Shu‘ara, verse 183,
(4) Surat al-Mutafifeen, verse 1.
(5) Surat al-Mutafifeen, verse 2.
(6) Surat al-Mutafifeen, verse 3,
(7) Surat al-Mutafifeen, verse 4.,
(8) Sural al-Mutafifeen, verse S.
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is good. Allah has commanded the Messengers, and He said: O ye
Messengers ! enjoy all (things) good and pure, and work right-
eousaess for I am well acquainted with (all) that ye do. Then, he
mentioned (the case of) a man who, having journeyed far, is di-
shevelled and dusty and who spreads out his hands to the sky (say-
ing) O Lord! O Lord ! while his food is unlawful, his drink un-
fawful, his clothing is unlawful and he is nourished unlawfully, so
how.can his Du‘a be accepted!(V.

The command to eat of what is Halal is a general one which in-
cludes all the man needs be it food, drinking and clothing, whether in
what pertains to him or those he is responsible for whether parents,
sons or others. Also, it includes, as was previously mentioned, the pro-
hibition not to eat up Haram property whether be a clear Haram,
mixed or suspected one, for he who avoids doubtful matters clears
himself in regard to his religion and honour.

dly; prohibition of F

It is a fundamental principle in Islam to prohibit fraud in its all
forms as it implies enmity and harted among people. Facts indicated
that proper dealing among people is always a reason for peace, tran-
quility and good relation among them. While dealing in fraud is a
cause for corruption of conditions, much disputes and bad relations
among them.

Fraud has many forms among which are: not giving just measure
and weight and withholding things justly due to men. Allah prohibited
that by His saying:

Give just measure

(1) “Sahih Muslim", vol 7, p 100. “Musnad sl-Imam Ahmed” vol 2, p 328. “Al-
Musannaf*, Abdur-Razzag, vol 5, p 20-21 “Mishkatul-Masabeeh” at-Tibreezi, vol 2,

p 842.
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Angd do not eat np

Your property among yourselves
For vanities, nor use it

As bait for the judges,

With intent that ye may

Eat up wronfully and knowingly

A little of (other) people’s property(D.
Regading the property of orphans, He says:
Those who unjustly

Eat up the property

Of orphans, eat up

A fire into their own

Bodies: They will soon

Be enduring a blazing Fire!®,

From the Sunnah there are so many Ahadeeth in this regard among
which are:

What was narrated by Abdullah Ibn Mas‘oud,may Allah be pleased
with him, that the Prophet (Peace and prayers be upon him) said:
(seeking of Halal is & duty upon every Muslim)(®, And also his say-
ing: (Whoever eats of what is Halal, Allah will cast light upon his
heart)®), Also, he said: (Allah is good and accepts only that which
(1) Surat al-Bagarah, verse 188,

{2) Surat an-Nisa, verse 10,
(3) "Msjma‘ az-Zawa'id”, Al-Hzithami, vol 10, p 291.
(4) “Athaf as-Sadah al-Muttageen” az-Zubaidi, vol 6, p 7.
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The source regarding that is the Book and the Sunnah. As from the
Book,Allah commanded His Messenger to eat good things in His say-

ing:
O ye messengers! enjoy
(Al things good and pure,
And work righteousness().
They are commanded to follow the eating of Halal (pure and good).

In this Ayah there is a great indication to the importance of Halal
since Allah mentioned it before work. This implies that work together
with Haram is not regarded as righteous.

As Allah commanded His Messenger to enjoy all things that are Halal,
He also commanded the people at large in His Almighty saying:

O ye people!

Eat of what is on earth,

Lawful and good;

And don’t follow

The footsteps of Satan

For he is to you

An avowed enemy(@,

The command te eat of what is Halal requires the prohibition of its
opposite. Hence, the impure is not like pure and the good deed is not
like the evil deed. That is why Allah prohibited the eating up of un-
lawful property in many rules of His Holy Book. He says:

(1) Surat al-Mu'minoun, verse 51.
(2) Surat al-Bagarah, verse 168.
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148- The Rule on whether it’s Permissible for an
Employee to work in a Companty which

acts Fraudlently

The content of the case is a question stating that: There is an
employee working in a company and it was revealed to him dur-
ing his work therein that it acts with purchasers fraudlently. He
informed his direct boss in an attempt to correct this mistake, but
his boss replied that he can’t do anything,because there are many
heads in the company and they will not respond to any attempt of
this kind, and they might consider that as an intervention in the
company’s affairs,

The question is whether it’s permissible for this employee to
continue his work in such a company despite his knowledge with
its trend?

The answer to this case his three folds:

Firstly: The obligation to deal in Halal. Fundamentally, a Muslim

is obliged to deal in Halal whether in what pertains to himself or in
his dealing with others, However, legal capacity requires fulfilment
both religiously and judicially.

(*) These are questions received from the readers. Answers are given by the journal's pro-
prietor and editor in-chief Dr. Abdur-Rahman Ibn H. Al-Nafisah after being verified
and arbitrated according to the journal's rules of publication,
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therefrom. Heelah can’t be concealed in that act. Mostly, big com-
panies do not take a project to implement it, but for the sake of taking
a share from its profits by knocking it down to a company against a
definite part of its allocations.

This, definetly leads to fraud, trickery and being not committed to
what has been agreed upon.

This is prohibited according to the texts of Holy Quran and Prophetic
Sunnah.

2- Hiyal are also used in sales on credit.

An example of that is when two parties agreed that one of them sells
to the other the ten for twelve or the like; and then agreed on the re-
quired money, its profits and the time of payment. After that he gives
him a commodity proportional to its price whether be a car, rice or
otherwise, which he sells and receives its price.

This is undoubtedly, a Heelah to attain the required purpose which is
money. He has no need in the commodity which he took. His purpose
is known, but he resorted to Heelah lest that be described with the
dealing in forbidden Riba.

We ask Allah to protect us from committing faults, and not to be in-
dulged in Hiyal which demolish the religion and contradict its texts.
And praise be to Allah, the Chericher and the Sustainer of the Worlds.
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entail are such as the following:

1- what some people practice in the car auction sale such as making
bid for a car belonging to a friend of theirs when they see a stranger
wants to buy it. They, actually, raise its price up while they don’t like
to buy it. That is, if one of them offered, higher price, no sale would
take place, and if that higher price was offered by that stranger, they
would throw him into this sale (the car), calling such an act as “co-
operation” among friends.

This act, though, is called Najsh(!) in the terminology of Fugaha, but it
is in the same a Heelah, because of the increase in the commodity
price that led to the benefit of its owner.

This is not only in selling, but it takes place in buying, too. If a person
came to sell his car, they would bid for it until the price reaches a cer-
tain limit which they know. If one of them was the successful bidder,
they would have stopped bidding and made the presence feel that it
exceeded its price and then would have recommended that it is to be

sold.

Undoubtely, such an act is forbidden as in comumitting it there are
fraud, trickery, abusing the righis of people unjusly and eating up their
property without any right.

This act is not confined to the car auction sale only, but it is practiced
in many places for selling goods in pubic sales such as furniture and
old kitchenwares.

It is, also practiced by the construction companions undertaking the

construction of roads, bridges residential complexes and the like, in

such a way that a project not to be knocked down to the executing

company uniess passes to the big companies which take their share

(1) raise up the price of a commedity by the one who doesn't want to buy it, so that others
may be convinced to buy it for that higher pnce.
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timate, its means will be legitimate.

As you see there is no diffference between Al-Heelah and the pretext
in definition. Each of which is a means leading to the required pur-
pose. If they are alike in definitioin, but they are different in other
forms.

Example of what is regarded as pretext rather than a Heelah is
such as the revilement of the idols of fanantic Unbleivers which would
be a pretext resulted in cursing of Almighty Allah. Also, when some-
one reviles the father of another one, it would be & pretext leading to
the cursing of his father. A third example is the Messenger of Allah
refraining from the killing of Hypocrites as that would be a pretext
leading the Unbelievers to say Muhammed kills his companions.
Example of what is regarded as Heelah rather than a pretext is
such as the selling or donating of Nisab Az-Zakat (minimum property
liable to Zakat) before the completion of the year, by using of Heelah
for relinquishing Zakat.

By this, we can arrive at what resembles the criterion in showing re-
sembelance and difference between al-Hiyal and the pretexts. So we
can say:

1- Hiyal are called for the same for which pretexts are called such as
in the sales of credit in which Heelah is called pretext and pretext is
called Heelah without any difference.

2- This is different in chapters of transactions. So, what is taken as a
pretext may not be called Heelah and what is taken as Hellah may not
be fitting to be a pretext.

Forms of Contemporary Hiyal and their Rules:
One of the contemporary Hiyal adopted by people as means of at-
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The third division: When means is not set to lead to a prohibited mat-
ter, but is set to lead to a legitimate one, such as selling and marriage
),

The permissible Hiyal are when the means is legitimate and leads to a
legitimate, such as selling, Ijarah and agency.

Included also in this division is the using of Heelah for the bringing of
benefits and averting of evils,

Imams Freedom from Liability regarding dealing In Hiyal:

The Imarns of the four Mathahib of Figh and the like are innocent of
dealing in Hiyal and adopting them. It was not reported one of them to
have believed in or approved them, because they don’t comply with
the Shari‘ah principles, interests and rules, nor they keep pace with the
origins of their Mathahbib they have issued and adopted. Therefore, it
is not permissible to atitribute the matter of Hiyal, which are forbidden
and a Kufr by a unanimous agreement, to one of the Imams (of Math-
ahib). And anyone attributes that to them is ignorant with the origins
of Fugaha. Supposing that someone had told about one of them to
have been dealt in some of these prohibited Hiyal, then such a story
would either be invalid or the one who told it didn’t conirol the mat-
ter and it became uncertain to him that it is permissible.

If one of them had ordered some of the Hiyal in sometimes, he should
have repented from that and didn’t persist in that in such a manner
that he didn’t die while he was persisting in that(!) matter.

Comparison between Al-Hiyal and Pretexts:

Al-Heelah is a means leading to a prohibited matter the same as pre-
text.

Thus, both of them are means leading to the required purpose, if it is
prohibited, the means leading to it will be prohibited, and if it is legi-

D e Sr—

(1) “Bayan Ad-Dalec}”, p 187,
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2- Or due to their excessive strictness in what they believe as pro-
hibtion by Shari ‘ah.

3- Due to the belief in Allah and the Last day from the one who pre-
tend to be s0 and show it in front of the Believers.

4- Or for the following of whims and the desire to achieve what one
considers it is advantagous to him by any way.

5- Or due to the ignorance with the rules of Shari‘ah and not asking
about what is Halal and what is Haram.

6- Or due to the mixing between permissible Hiyal and forbidden
ones and reasoning out by this instead of that and vice versa.

A criterion to Control the Permissible and Forbidden Types of
Hiyal:

Al-Imam Ibn Al-Qayyiem has set criterion to contral the permissible
and the forbidden types of Hiyal. Hence, he divided the forbidden
types of Hiyal into some divisions:

The first division: The Heelah being forbidden and is intended there-
by leading to a prohibited matter.

The second division: The hechah being permissible by itsself, but
used as 2 means leading to a prohibited matter, such as travelling with
the purpose of committing robbery.

In these two divisions, the heelah is set for an invalid purpose and
leads to it as well as it is set for the proper and permissible and leads
to it, Travelling is a means which is valid for this and that.

Any Muslim would not feel doubtful that such types of Hiyal are one
of the greatest sins and the worst prohibitions. They are tools to falsify
the religion of Allah,
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rules. Also, because in committing them, there is a disdain and mock-
ery at the purified Shari‘ah. Moreover, he who fears Allah and ob-
serve Him in his sayings and acts, doesn’t indulge in them. This be-
cause Allah is acquainted with all that he does and nothing is
concealed from Him. This conforms with his Almighty saying:

Allah know the treachery
Of the eyes

And all that the hearts
(Of men) conceal

Ibn Al-Qayyiem said, “whoever contemplates the Ahadeeth con-
taining cursing, will find that they are reported about the one who per-
mitted the prohibitions of Aliah and relinquished his obligations such
as his saying, : “May Allah carse Al-Mubhallil and to whom this act
was done”. Also, he said: “May Allah curse Jews”. He also cursed
ten persons in the matter of wine: The one who presses it out from
grapes, the one for whom it is pressed, etc. He also cursed al-
Washimah(!) and Al-Mustawshimah(®, All the acts of such people im-
ply confusion and fraud.

Reasons why People Resort to Hiyal:

After reviewing different Mathhab regarding Hiyal, we can deduce
the reasons why people resort to Hiyal. They are:

1-Either because of their sins and so they approved the using of Hiyal.

L e ———

(1) woman who makes tatoos.
(2) woman to whom tatoos is made.
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then the buying of excellent quality dates with the money in another
contract. So each contract is independent from the other. This is the
condition of contracts and dispositions of people as each person has
the right to sell his commodity with the money and then buys, with
that money, whatever he wants of permissible commodities, and no
hanm in that since the contract is correct. Also, it is permissible with-
out any doubt if the two sales are found in the proper way. We say:
every correct sale denotes possession and no longer becomes a Riba.
So, whatever Shari‘ah has allowed, it is permissible to be made.
Preferred Opinion in this Issue:

These Hiyal are one of the innovated matters and heresies which oc-
cured after the time of the Companions and the Followers. the Prophet
(peace and prayers be upon him) warned the Ummah against these in-
novated matters showing that they are going astray. These Hiyal are
one of the invented matters created in Islam at the end of the time of
less important Followers.

There was no any Heelah, and praise be to Allah, reported to have
been used by the Companions. However, some ignorant people used
to issue few ones in the first age of Islam, but the Fugaha from the
Companinons and the Followers denied that, and considered giving
Fatwa in issues implying Hiyal as heresy. Also, they regarded dealing
in Hiyal as deceiving to Allah and the Believers, the matter which is
Haram. Had trickery not been Haram, the Hypocrite would have not
been disagraced by this description. Fugaha unanimously agreed on
the prohibition of Hiyal.

Thus, revealed the strength of the evidences hield by those dis-
approving Hiyal as they are contradictory to texts and opposite to
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the legal act while he doesn’t undertake its original and essence.

Sheikh al-Islam said: This is a deciet practised on Almighty Allah, a
mockery at the verses of Allah and disrespect with His Hudoud
(fixed boundaries stated by Allah).

Reply to Evidences held by those approving Hiyal:
His Almighty saying:

And take in thy hand

A little grass, and strike

Therewith: and breach not

(Thy oath)

is not permissible to be used as an evidence in approving Hiyal as it
has nothing to do with Heelah, because the one who orders is Allah
the Wise, so on whom He is going to practise Heelah? Also, the word-
ing doesn’t indicate any sort of trickery. If anyone swears to beat his
slave or his wife one-hundered lashes, Fugaha have two opinions con-
cerning the motive of this oath in our Shari‘ah. One of them is that she
is to be beaten either collectively ore seperately. Considering that, this
Fatwa becomes the motive of such wording in general. Hence, there is
no Heelah because Heelah is defined as the turning of the wording

away from its motive.
The second one: Its motive is the beating in equitable terms.

As for the saying of the Messenger of Allah (peace and prayers be
upon him) to Bilal: “sell the mixed dates (of inferlor quality) for
money, and then buy good dates with that money”, it lacks the in-
dication permitting the using of Heelah, because the Prophet (peace
and prayers be upon him) ordered the selling of dates with the money,
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Fain would they deceive

Allah and those who believe,

But they only deceive themselves,
And realize (it) not!(1),

Almighty Allah told that those who deceive are themselves deceived,
but they don’t realize that and that, Allah is really deceiving them. De-
ceit is Heelah.

Evidences {rom the nnah Inavalidating B

- What was narrated by ‘Umar Ibn al-Khattab that the Prophet of Al-
lah (peace and prayers be upon him) said: Action are but by in-
tention and every man shall have but that which he intended.
Thus, he whose migration was for Allah and His Messenger, his
migration was for Allah and his Messenger; and he whose migra-
tion was to achieve some wordly benefit or to take some woman in
marriage, his migration was for that for which he migrated.(?,

Ion Taimieyah said: this Hadeeth is a prinicple in invalidating Hiyal
and Al-Bukhari based his evidence (in that issue) on it().

At last, we can say that what is meant by Heelah is the relinguishing
of duty or the permission of a Haram by doing something which is not
intended by Shari‘ah. The one using Heelah is seeking to change legal
rules through means by which he doesn’t intend the purpose for which
such means ar¢ designated, and hence he carried out the means in such
a way refuting the purpose of the means ruie and thus becomes as in
the same yank as the one who demands the outcome of

(1) Sural Al-Baqarah, verse 8.
(2) Reported by Al-Bukhari in his Sahih, chapter (beginning of revealation). vol 1, p 2.
{3) Bayan Ad-Daleel, p 82.
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Here, Allah teaches Ayyoub how to escape from his oath to beat his
wife one-hundered lashes. On the other hand, the Prophet (peace and
prayers be upon him) used this escape in the case of the poor person
who committed adultery.

Ayyoub took an oath according to which he beats his wife a certain
number of lashes. So, Allah has guided him to the Heelah, so that he
can be released form his oath.

2- Evidences from the Sunnah: is the Hadeeth of Abi Hurairah and
Abi Sa‘eed that the Messenger of Allah (peace and prayers be upon
him) appointed somebody as a governor of Khaibar. That govemor
brought to him an excellent kind of dates (from Khaibar). The Mes-
senger of Allah (peace and prayers be upon him} asked, “Are all the
dates of Khaibar like this? “He replied, “By Allah, no, O Allah’s
Messenger! But we barter one Sa* of this (type of dates) for two Sa‘s
of dates of ours And two sa's of it for three of ours. Messenger of Al-
lah (peace and prayers be upon him) said, “Do not do se (as that is a
kind of Riba) but sell the mixed dates (of inferior quality) for
money, and then buy good dates with that money”.

They said: He (the Messenger) guided him to Heelah so that he can
avoid Riba.

Secondly: Evidences of those Disapproving Hiyal
vi n invalidati iyal:
- His Almighty saying in describing Hypocrites who show Islam.
Of the people there are some
Who says, “We believe in Allah and
The Last day”,
But they do not (really) beleive.
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1- The marriage of Al-Muhallil(>: It is a means of using Heelah so
that the woman returns to her first husband who divorced her,by using
a Heelah which, in appearance, agrees with his Almighty saying:

So if a husband

Divorces his wife (irrevocably),

He cannot, after that,

Remarry her until

After she has married

Another husband®),

2- Using Heelah for Relinquishing Zakat:

And this if someone donates Nisab Az-Zakat or sells it before the
completion of the year and then returns it afterwards.

3- Sales on Credit:

Heelah used in them with the purpose of selling one dirham in cash
for two dirhams in credit but by two contracts each is intended in it-
self. If the first one is regarded as a medium, the second one is not a

preventive, because Shari‘ah allowed us to benefit by bringing inter-
ests and averting evils.

B- Evidences of those approving Hiyal and those disapproving them
along with the statement of the correct aspects:

Firstly: Evidences of those Approving Hiyal:

Evidence from the Book is his Almighty saying to his Prophet fob
“And take in thy hand

A little grass, and strike

Therewith: “and break not the

(The oath)®),

(1) who marries a divorced woman in order to dismiss her, so that her first busband may
remarry her.

(2) Sural Al-Bagarah, verse, 230.

(3) Surat Sad, verse, 44.
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followed by deceivers so as to attain a purpose for which that rule is
not ordained.

2- Hiyal not disagreed upon their permissibility, such as utterance of
Kufr under compulison. Allah says:

Anyone who, after aceepting

Faith in Allah, utters unbelief

Except under compulsion,

His heart remaining firm

In Faith - but Such as

Open their breast to Unbelief,

On them is Wrath from Allah,

And theirs will be

A dreadful chastisement(D).

Allah excluded that who uttered Kufr under compulsion while his heart
refuses that which he says.

3. ‘This division is disputed and ambigious. Different opinions were
expressed regarding it, as it is not manifested that it implies a clear cut
evidence so that we can list it within the first or the second divisions
earlier mentioned, nor any Shari‘ah purpose revealed therein which
agreed that it is the matter it intends.

An exemple of that is the sales on credit. Heelah used in them leads to
the selling of one dirham in cash for two dirhams on credit.
Types of Hiyal Disagreed upon:

A- Here are some types of Hiyal disagreed upon along with a clar-
ification showing the correct of them:

Surat An-Nah, verse 106.
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Using it as a vehicle reaching to considering the Haram as Halal, nul-
lifying rights and relenqusihing obligations.

Ash-Sheikh has generally decided that some of the forbidden Hiyal are
regarded as Kuft, some of them are regarded as a major sin and others
are a minor sin.

As for the nonforbidden Hiyal, some of them are disliked, some are
permissible, some are desireable and some of them are obligatory.

Divisions of Al-Hiyal according to ash-Shatibi:
they are three divisions:

1- Where there is no disagreement concerning it invadidity such as
Al- Hiyal used by Hypocrites whom Allah has defamed on their doing
and says:

Of the people there some who say

“We believe in Allah and the Last day...(D),
They stand withount earnestness,

To be seen of men

But little do they hold

Allah in rememberance;®.

We see how Allah has defamed and threatened them as they showed
obedience for a wordly purpose.

When Jews used Heelah in order to hunt in Saturday in the way they
hunt in other days; Allah had tormented and disfigured them into mon-
keys and swines. All of these are forbidden sorts of Hiyal which
{1) Surat Al-Baqarah, verse, 8, p 8-10.

(2) Surat An-Nisa, verse 142,
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rid from Disbelievers which is a commendable Heelah whose doer is
rewarded. Hence, not every thing called Heelah is Haram.

For instance, using Heelah to defeat enemies, support the people of
truth and disappoint the people of Kufr and atheism as Nu‘aim Ibn
Mas‘oud has done, is commended.

Divisions of Heelah according to Ibn Taimieyah:

1- When the contracting parties join a matter to one of the two com-
pensations that is not intended.

2- When they add to the original contract another one that is not in-
tended.

We notice that this division is related to contracts.

Example of the second type is when a loan is given on the basis of
ncpotism. This is applied on selling, Jjarah or Musaqat (crop sharing
contract over the lease of 2 plantation). Ibn Taimieyah said regarding
that: “Mishief for which Allah had forbidden Riba doesn’t disappear
by applying this and the like”

From the Hadeeth reported by Abduliah Ibn ‘Amr, it was proved the
prophet {peace and prayers be upon him) to have said: The following
are not permissible: a Salaf a long with a sale, two conditions in
one sale, profit unless by Dhaman and the selling of that which you
don’t posses.

Divisions of Hiyal according to Ibn Al-Qayyiem:

They are five ones the same number as the divisions of legal rule. He
said describing al-Heelah as a thing under which fall the following:

It is 2 vehicle leading to the doing of the obligatory, abandoning the
prohibited, releasing the truth, supporting the wronged, defeating the
oppressor and punshing the transgressor. Listed also under it are:
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Islamic Shari‘ah

Dr. Sa‘d Ibn Ghareer as-Salmi:- (*)

Al-Hiyal, as a Shari‘ah term, can be defined as whatever used as ve-
hicle to reach a purpose through an implicit method().

Al-Heelah (singular form of Al-Hiyal) is the behaviour of implict
methods for reaching a certain purpose imrespective of the means
whether being valid or invalid, permissiple or forbidden. The person
deals in Al-Hiyal knows that his purpose is conditictory to the texts
and principles of Shari‘ah.

Divisions of Al-Hiyal:

Generally, they are divided into five divisions:

1- Forbidden. 2- Obligatory. 3- Recommended. 4- Reprehensible.
5- Permissible

For example, making use of Heelah by apostasy with the purpose of
depriving the inheritor from inheritence is forbidden and Kufr.
Example of the legitimate Hiyal is malice which is ordained by Allah
for the wronged individual so that he can plot against the one wronging
him, either as means to take his right from him or avert his evils and
agression from him.

We also notice that Al-Heelah is a general word used as means of re-
leasing. Allah Aimighty mentioned al-Heelah and meant thereby to get

(*) Assistant Professor in the Shari‘ah Department, Faculty of Shari‘ah, Umm-Qura Uni-
versity,
(1) Fathul-Bari, Ibn Hajar, vol 12, p 326.
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The Rule on Heelah (stratagem) in dropping Shufa‘ah:

It is when they present something in the sale with which Shufa‘ah
can't be taken while they act in collusion with its opposite(); and this
is such as when he sells part of the shags for the full price and give
him the rest as a gift.

Some Shafi‘ieyab, in one of their opinions, and Imam Abu Yousuf
from the Hanafieyah believe in the permissibility of paying Shufa‘ah
through Heelah®),

The Jumhour of Shafi‘ieyah detested Heelah as it prevents the obliga-
tion of the right by Shufa‘ah(®), While Hanabilzh prohibits the drop-
ping of Shufa‘ah by means of Heelah®), for Almighty Allah disgraced
those deceiving Him and says:

Fain would they deceive

Allah and those who believe

But they only deceive themselves

And realize (it) not®),

(1) “Al-Mughni”, vol 5, p 333,
(2) “Raudhtul-Talibeen” vol §, p 116.
(3) “Mighni Al-Muhtaj” vol 2, p 302,
(4) “Al-Mugbni" vol 5, p 353,
(5) Surat Al-Bagarah, verse, 9,

-42-



«Shul*ah between Obligation and Relinguishment in Islamic System*

the waqgif nor by those for whom the wagf was made(!>. While Mal-
ikieyah, Hanabilah and Shafi‘ieyah in one narration believe that the
wagqf should remain in the waqif’s possession(?.

The preferred opinion is that the right of Shufa‘ah by means of wagf is
approved based on the Ahadeeth reported regarding the legality of
Shufa‘ah. Also the interests of the weak and the development of char-
itable deeds are related to the Awgaf. That is why the repairing of the
wagqf requires the removal of the damage caused by bad partnership.

Droppings of Shufa‘ah:

1- Waiving right in Shufa‘ah by ones consent:

The Shafee‘s non-acceptance of selling is one of the Shufa‘ah’s condi-
tion’s. But if he accepted selling, then there wouid be no Shufa'ah.

2- Neglecting one of the three claims in the right time:

These claims are: the claim of Muwathabah, claim based on Taqtir and
testimony and claim for litigation and possession®).

3- Waiving of ones right in Shufa‘ah in return for a financial com-
pensation or by means of reconciliation.

4- If the Shafee® drops his right in Shufa‘ah before sale.
5- The Shafee* bargaining with the buyer:

Bargaining is regarded as waiving of right in Shufa‘ah. So if the Sha-
fee bargains over the property with the buyer, hires it from him or
takes it by way of Muzara‘ah inspite of his knowledge with the buying
process, then this will stand as an evidence for his consent, and hence
his right in Shufa‘ah will become invalid(®.

{1} “Al-Mubudhub”, vol 1, p 178.
(2} “Al-Kaffi"” vol 7, p 475.

(3) “Al-Badaea*, vol 5, p 21.

(4) “Al-Badaea*", vol 5, p 2t.
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In this concern, Imam Ahmed said: Vegetation remains within the
owner’s possession until it is harvested, because it is a right of his,
While Abu Hanifah made Shufa‘ah obligatory on vegetaion con-
sidering it part of the land(D), Malikieyah held that there would be no
Shufa‘ah unless the buyer was given the value of whatever he built or
planted, and the buyer will have the right in the yield at the time when
Shufa‘ah becomes into effect(®).

The Shufa‘ah claimed the Boy:

The minor is like the adult in the entitlement. of Shufa‘ah when he
grows up. This was held by the Jumhour of scholars.

In another opinion, he has no right to clairn Shufa‘ah as he can’t take it
presently and as the others can’t wait until he grows up as this would
cause damage to the buyer.

On the. other hand, the guardian has no “right of taking™ because he
who doesn’t have the “right of pardon”, will have no “right of taking”.

Ion Qudamah replied to the supporters of this opinion saying that: As
to their saying “taking is not possible” is incorrect as the guardian can
take it the same as he returns the defective item bought by the boy.
And as to their saying “he can’t pardon but he can returns the defective
item”, this is because taking is actually a collection of the boy’s prop-
erty and observing to his interests; but pardon involves wasting and
negligence of his right.

The Shufa‘ah on the Waqf (Endowment):

Hanafieyah,Shafi‘eyah,Dhahirieyah and Hanabilah believe in the say-
ing that the wagif(creator of an endowment)loses his property as soon
as he makes the waqf and consequently it will neither be possessed by

Y —————— ———

(1) “Badsea’ As-Senaca*” vol 5, p 28,
{(2) "Bidayatul-Mujtahhid" vol 2, p 264,
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The Shafee‘ Death:

In case of the death of the Shafee’, do the inheritors have the right by
Shufa‘ah?

There are two cases: the first one is when a deceased partner had
claimed the right for Shufa‘ah before his death but he died before tak-
ing Shufa‘ah.

In this case, and according to the unanimous agreement of all scholars,
the right for Shufa‘ah transfers to the inheritors, and that each one of
them will have the right to claim Shufa‘ah according to his / her share
in the inheritance(D.

The second case is when the partner dies before claiming Shufa‘ab.
Scholars were of two opinions regarding the affirmation of Shufa‘ah to
the inheritors:

In the first one they held that the right in Shufa‘ah doesn’t transfer to
the inheritors, and in the second one, which was held by Imam Malik

and Ash-Shafi‘i, the right for Shufa‘ah is inheritable and thus transfers
to the inheritors®,

The second opinion seems to be the preferred one as it achieves the
goods for which Shufa‘ah is legislated.

Building and plantation on the property on which Shufa‘ah is
claimed:

If the buyer built or planted something on it and then a verdict was giv-
en in favour of the Shafee’ to receive such a land by way of Shufa‘ah,
then he would either take it according to the price fixed together with
the amount of building and plantation, or he would ask the buyer to re-
move and uproot them.

(1) “Al-Mughni®, vol 7, p 510.
() Thid,
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in the presence of some Companions and no one objected to that(),

2- Hanabilah hold that Shufa‘ah is not confirmed to be claimed by a
Dhimmi from a Muslim following the saying of the Messenger of Al-
lah (peace and prayers be upon him): A Christian has no right to
claim Shufa‘ah®),

The preferred opinion is what was held by the Jumhour and this for
fear that damage may occur.

The Rule on Shufa‘ah when Claimed by an Absent:

Fuqaha differed regarding the Shufu‘ah of the absent and were in
two opinions: In the first one they believe that Shufa‘ah is dropped
from the absent because the partner who is absent for a long time in-
flicts a grave harm on the buyer as he obstructs him from getting the
property and disposing of what he had bought.

In the other opinion, they believe that each partner has the right in Shu-

fa‘ah. This was held by the Jumhour who based their opinion on the
following evidences:

1- The Ahedeeth reported in Shufa‘ah indicated a general sense.

2- Shufa‘ah is a financial right proved to whomever obtains its reason
which is the partnership.
3- Shufa‘ah is legisiated to remove harm caused by the interference of

a new partner, and such a harm affects every partner even if he is ab-
sent®,

The preffered opinion is the second one because it achieves the interest
for which Shufa‘ah was legislated.

(1) “Al-Mabsout” vol 14, p 93,
{(2) “As-Sunan Al-Kubrah", vol 6, p 108.
(3) “Al-Mughni”, vol 7, p 501.
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Shufa‘ah is to be distributed among them equally(}).

7- The Shafee* must be capable of paying the price as taking the sold
property without paying the price causes harm to the buyer. If he
presents a mortgage, a guarranty or any thing compensating for the
price, the other partner or neighbour will not be committed to accept it
because delaying of right causes harm, and that if he considers Shu-
fa‘ah,.he will not be obligated to deliver the Shaqgs until he receives the
price®,

The Rule on Shufa‘ah Claimed by Dhimmi:

Fugaha were of two opinions regarding this matter:

The majority of Shafi‘ieyah, Malikieyah and Dhahirieyah, in addition
to the Hanabilah in one narration,®) think that Shufa‘ah is obligatory to
be claimed by a Dhimmi from a2 Muslim. They derived evidence from
the following:

A- The Hadeeth narrated by Jabir ibn Abdullah, may Allah be pleased
with them, in which he says: The Messenger of Allah gave a verdict re-
garding Shufa‘ah in every undivided joint property, a plot of land or a
wall; and that the partner or neighbour is not allowed so sell his share
until he takes his partner’s permission and see if he wants to buy it or
not. So if he sold his share without his neighbour’s permission, then
the neighbour will have a priority over it.

B- From the Ijma*“ is what was narrated about Shuraih that he gave a
verdict in favour of a Dhimmi so that he may claim Shufa‘ah from a
Muslim, and he wrote to ‘Umar, may Allah be pleased with him, in-
forming him about that; and ‘Umar permitted and approved his doing

B —

(1} “Bidayatul-Mujtahid”, vol 2, p 260.
(2) bid.
(3) “Raudhatul-Talibeen", vol 5, p 72.
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4- That part of land could be transferred to the buyer by means of a
cummutation contract which is sale, or whatever takes its meaning and
hence Shufa‘ah will not be obligatory in things which are not a sale or
whatever takes its meaning, such as Hiba (gift), Sadaqah (charity) and
inheritence.

5- Claiming by Shufa‘ah: possession by Shufa‘ah can’t be achieved
unless by claiming it and this can be on three levels:

A- Mwathabah (prompt assertion of a claim):

It is when someone claims Shufa‘ah and then comes to the place
where witnesses are available and calls them to witness to his claim.

B- Claim based on Taqrir (justificative); and this when the Sha-
fee‘comes to the one who owns the house and makes witness to his
claim in his presence.

C- Claim for litigation and possession; and this occurs when the Sha-
fee‘ says to the judge that there is so and so who bought a house and
he (the Shafee®) indicates to the judge its location and boundries and
then says to him: It is I who has the right of Shufa‘ah in this house as I
have a neighbouring house (indicating its boundaries to the judge); so
order him to deliver it to me(!),

6- The Shafee‘ should take all the sold property to avoid being af-
fected if he receives it in parts.

On the other hand, whatever the number of Shafee’s is, yet the sold
Shags (a part of the land) will be distributed among them according to
their shares(®),

However, in another opinion, Shafi‘ieyah and Hanafieyah said that

(1) *Al-Fatwa Al-Hindicyah” vol §, p 173.
(2) “Kashshaful-Qina*", vol 2, p 147.
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are two kinds; the first one is the building and the planted trees. If they
are sold along with the land, Shufa‘ah would be affirmed therein. But
if sold seperately, no Shufa‘ah would be on it.

In the second one which include plantation, apparent fruit, , animals
and all the sold items there is no Shufa‘ah. Ahmed narrated that Shu-
fa'ah exists in any thing which can’t be divided such as stone, sword,
animal and whatever takes the same meaning(!.

2- The property should be common and undivided.

If there is a house shared between two persons, and one of them owns
the lower floor and the other owns the upper one, and if one of them
sold his share, then the other one would have no right to claim Shu-
fa‘ah because both of them are regarded as neighbours. Hanafieyah, in
this regard, believe that if they share the same way, then Shufa‘ah is
affirmed between them; but if the way is different, then Shufa‘ah is af-
firmed by neighbourhood(@.

3- The property should be of the kind which can be divided when
needed; if it cannot be divided such as a small well small house, there
will be no Shufa‘ah on it because it was set for removing any harm fe-
sulting from division and this is not the case in things indivisible.

According to Ahmed, Shufa‘ah is applicable therein because it is a
joint property in which Shufa‘ah is as revelant as in the divisible prop-
erty.

If a house has got no way except that located in a possessed road, then
no Shufa‘ah would be in it as this would cause harm to the buyer by
leaving his house without a road leading to it.

()} “Al-Mughni”, vol 5, p 463.
(2} “Fathul-Ma‘een”, vol 3, p 337.
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They depend on the previous Ahadeeth in affirning Shufa‘ah in
its first and second levels. While in its third level, they based their
opinions on the Hadeeth: The neighbour has more right in Shu-
fa‘ah(D),

For affirming Shufa‘ah to the neighbour, they derived evidences from
the Qiyass that Shufa‘ah is ordained to remove harm from the partner
and hence the neighbour is also entitled to claim Shufa‘ah in whatever
sold by his neighbour; and this is because the neighbour is also
harmed by the transference of his neighbour’s property to another per-
sont through buying®,

Discussion:
Adbherents to the first Mathhab replied to the evidences reported by the
two other Mathahib with the following:

A- The Hadeeth stating: the neighbour has more right to claim
Shufa‘ah of his neighbour. He should wait ............ with which they
argued is but a weak hadeeth, and considered so by Imam Ahmed, Al-
Bukhari and others.

B- The two Ahadeeth can be interpreted that the neighbour has more
right in rightousness and help because of the nearness of his house.

Consequently, it is revealed that the most preferred Mathhab is that of
the Jumhour, which states that Shufa‘ah is a special right of the part-
ner who has not divided his share, because it is the opinion to which
the correct Hadeeth certifies,

Conditions of Shufa‘ah:
1- The sold property must be a land, but being other than this, there

(1) Sahih Al-Bukhari, vol 3, p 115,
(2) “I' Iam Al-Mwaqi‘een”, vol 2, p 125.
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following evidences:

1- Hadeeth Jabir the previously mentioned; and the saying of the
Messenger of Allah (peace and prayers be upon him): Shufa‘ah exists
in any partnership whether being a land, yield, or wali, and that
the partner should not sell his share before informing his partner
who may take it or leave it. So if he refused, his partner would
have more right in it until he takes his permission(!).

2- The people of Basrah hold that the partner has more right by Shu-
fa'ah and then comes the neighbour who has a share in one of the
rights.

They based this on the same Ahadeeth on which the Jumhour had
based their opinions. But, as for the neighbour entitlement for Shu-
fa‘ah in case he is a partner in one of the sold property rights, they
based their opinion on the following evidences:

One of them is the saying of the Prophet (peace and prayers be upon
him): The neighbour has more right to claim Shufa‘ah from his
neighbour. He should wait even if his neighbour is absent and this
if they share one way®. And also his saying: the next door neigh-
bour has more right in his neighbour’s house®).

3- The scholars of Iraq and Abu Hanifah think that Shufa‘ah is of
three levels:

A- The partner who has not divided his share.

B- The partner in one of the sold property’s rihgts.

C- The adjacent neighbour even if his way takes another direction.
(1) “Sunan Ab; Dawoud", vol 3, p 285.

(2) “Sunan Abi Dawoud™ Hadesth No 351.
(3) “At-Tirmithi"” Hadeeth No 1368,
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The Wisdom behind its Legality:

Shufa‘ah is a means of removing joint partnership in estates and pre-
venting division of the buildings whose importance becomes less
when being divided.

Also it is a means of preventing intermixing among families who are
not related with each other. Shufa‘ah also is a means and a remedy for
preventing disputes and harted among people. It, also blocks the way
apainst anyone who wants to buy part of property with the purpose of
causing harm to its owner.

Pillars of Shufa‘ah:

1- The (Shafee’) preemptor; and he is the person who has the right to
take the share to which the new property was transferred.

2- (Al-Mashfou‘ Alayhi); and he is the person against whom Shu-
fa‘ah is used and hence the share he has alreadly possessed be taken
from him.

3- (Al-Mashfou‘ Fiyhi): It is property that the Shafee has the right to
bring back from' Al-Mashfou‘ Alayhi.

4- (Al-Mashfou® Bihi): It is the money which the Shafee* pays for al-
Mashfou* Minhu- (i.e the partner who wants to sell part of his prop-
erty)(h,

Reasons of Shufa‘ah:

Fuqaha agree that Shufa‘ah is proved for the partner who owns a com-
mon share in the same sold estate unless it is divided. But they dis-
agreed on Shufa‘ah whether it can be proved by neighbourhood as
well as the rights of the sold property or not.

The Jumhour of Fuqaha believed that Shufa‘ah can’t be proved
except for the partner who didn’t divide his property,® and used the

(1) “Ash-Sharh As-Sagheer”, vol 5, p 116.
(2) “Sharh Al-‘Inayah®, vol 9, p 403.
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Shufa‘ah between Obligation and
Relinquishment in Islamic System

Dr. Salah Abdul-Ghani Ash-Shar*:- )

Shufa‘ah is a process of possessing a plot of land compulsorly to a
purchaser, or it is an obligatory right of possession that is proved for
the first partner on what he already owns against a compensation(L),

Shufa‘ah is proved by Quran, Sunnah and Ijma‘.

From the Quran is His Almighty saying:

So take what the Messenger

Gives youn, and

Refrain from what

He prohibits you®,

From the Sunnah is the Hadeeth of Jabir, may Allah be pleased
with him, who said: the Messenger of Allah (peace and prayers be
upon him) gave a verdict regarding Shufa‘ah in every undivided joint
property. But if the limits are defined or the ways and streets are fixed,
then there is no Shufu‘ah®),

Another Hadeeth is that of Samrah who said: The next door neigh-
bour has more right in the neigbour’s house or land from any one else.

All scholars agree on proving Shufa‘ah for the partner who did not
divide what he sold whether a land, house or a wall®),

{*) Associate Professor, Faculty of Shari‘sh, Yarmouk University, Irbid, Jordan,
(1) See “Hashiat Ruddul-Muhtar”, vol 5, p 142, “At-taj wal I kleed", vol 4, p 310.
(2) Surat Al-Hashar, verse 7.

(3) “'Sahih Al-bukhari", vol 4, p 436.

(4) “Al-Mughni", vol 5, p 460,
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6- Limited Liablity Partnership:

it is a partnertship whose number of shareholders is few; no less than
two partners and not more than fifty ones; and with a capital of not
less than (500,000) Saudi Riyals(!. its capital is divided into non-
divisble equal portions; while its liability is limited in proportion to
the shares. An administrative staff takes charge of it and it has a gen-
eral assembly. In this partnership, a partner acquires the quality of a
trader{®); and it is permissible that it is to be administred by a manag-
er. This partnership is not dissolved due to the withdrawal of one of
the partners unless his withdrawal be due to a fraudient act or occured
in an unsuitable time.

On the other hand, partners liability is confined only to the property of
the partnership and doesn’t exceed it to their private property®.Profits
and loss are distributed in accordance with the articles of icorporation.

The rule of Islam on this partnership is that it is correct according to
Shari‘ah, as long as it avoids suspicions of Riba, fraud, aleatory or in-
justice(®,

From the preceding it is revealed that the contemporary Islamic Figh
has framed the modern companies which were regulated by the for-
eign legislations, in accordance with the prinicples of the plain Islamic
Shari‘ah, its methods and foundations. This shows the flexibility of
the Islamic Figh and its ability to develop and be renwed.

Islamic Figh is not stagnant as the western orientalist Frunebaum
claimed, but it is a Figh whose the nature of its sources is flexibility
not stagnancy, development not slackness, because it is stablished on
the base of following up people’s interests and needs in various times
and places.

And Allah is the Helper

(1) Article 157-158. Saudi Companies System,

(2) “Commercial Companies”, Dr. Ali H. Younus, p 420,

(3) “Figh al-Mu‘amalat”, p 311.

(4) “Islam Methodology Regading Financial Transactions”, p 194.
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equal value and have the ability of circulation. Also, its ownership
transfers by death and each partner is responsible in proportion of his
share in the capital(l). This partnership includes only one type of
stockholders who are not asked about the debts of the partnership un-
less in proportion with the number of shares they own(@).

This partnership should be registred in accordance with the registra-
tion procedures stated by Law.

It is permissible, according to Shari‘ah, as long as it does not deal with
Riba and forbidden gain, and avoids injustice, exploitation and dis-
putes in conformity with the Shari ‘ah fair treatment(®.

5- Partnership Commendam:

It composes of two parties of partners: one or several partners who are
consolidated and liable of the partnerships debts and are regarded as
traders who are eptrusted with managment of the company and all of
its obligations. The other party is the legated partners who pay money
according to limited shares, don’t acquire the quality of a trader, liable
in proportion to their shares, have no right to be managers in the com-
pany and the company is not entitled with their names or one of their
name®). This partnership is nullified by the death of one of the part-
ners, his withdrawal, an interdiction being made against him or due to
his bancrupty, because it is based on persons and it is not permissible
to waive it to others®,

Islam regarded this partnership as permissible because of the benefits
it entail, as long as it avoids injustice, usurious dealing and forbidden
gajn(ﬁ)_

(1) “Commercial Companies” p 135.

(2) Anicle No 48. Saudi Companies system,

(3) "Figh al-Mu'amalet”, Dr. M., Al-Faqt, p 305-306,

{4) Article No 149 From the Saudi companics System.

(5) “Al-Waseet”, vol 5, p 235.

(6) Thid, M. Al-Faqi, 310,
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be proved by displaying registers and letters()). The disposer of this
partnership is the one who bears responsiblity in front of others. In
this partnership, each partner keeps the ownership of his share or le-
gally it is permissible that such ownership to be transferred to one of
the partners.

According to Shari‘ah, such partnership is a concealed one in which
partners are not apparent except for one partner who deals with others
apparently by his name. Hence, there is no objection in that, according
to Shari‘ah, since the contract is concluded by affirmation and ac-
ceptance, the capital is provided by partners and the purpose of part-
nership is the dealing in the permissible sorts of trade(?),

3- Limited Partnership:

It is a type of partnership which is concluded by one or more partners
who are to be absolutely responsible for the partnership’s debts in
their private property. Also, they acquire the quality of a trader and
have the right in the company’s managment. It is concluded by one or
more partners who are to be owners of financial portions and are not
asked unless according to their shares, and don't interfere in the ma-
nagment of the company. Such partners are called (legators) and they
do not acquire the quality of a trader’*. Partners distribute the profits
according to the agreement they set and the legator {money owner)
would bear the financial loss(¥. It is the same as al-Mudharabah part-
nership in the Islamic Figh. So it was unanimously approved by the
Fugaha(®).

4- Joint Stock Company:
It is the type of partnership whose capital is divided into shares with

(1) “Al-Wajeez Fi Sharh al-Qanoun at-Tijari”, i.¢ The Manual in Explaining the Com-
mercial Law”, vol 21, p 248.

{2) “Companies from Islam Point of View” p 55.

{3) “Al-wajeez fi sharh al-Qanoun at-Tijari", vol 1, p 243.

(4) Anicle No 36 from the Companies Snudi Regulation ,

(5) “Companies from Islam Point of view™, p 55.
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Judgment of Islam regading Contemporary Partnerships:

1- collective partnership: is a partnership concluded by two persons
or more with the purpose of obtaining profits. All partners in it are
committed to act with solidarity and cooperation in all the partner-
ship's obligations as concerning their priavate and public property to-
wards others. This partnership is entitled by the names of all partners,
some or one of them on condition that word (and partners) to be add-
ed.

In this partnership, partners gain the quality of a trader and take a per-
sonal, cooperative unlimited liablity for its debts(1). Hence, any agree-
ment which pardons a partner from this joint liability is considered
null and void®). Moreover, applied to it all the rules of partnership re-
garding obligation, profit and loss, dissoluing of partnarship due to
death of one of the partners and its trade be within the general per-
missible type.

It is one of the partnerships to which the meaning of ‘Inan partnership,
which is permissible according to Shari‘ah, is applied®®.
2- Muhassah (joint Adventure).

It is a type of partmership concluded by two or more persons with the
purpose of undertaking one or series of works to be executed by one
of the partners under his name on behalf of investing partners.

This partnership doesn’t need to an address, residence or nationality
and has no any artificial personality. Also, it is not subjet to the pro-
cedures of land and real estate registry; and it can only be concluded
by a contract to be signed with the agreement of partners; and it can

—mmp————————————

(1) “Commercial Companies™, Dr. Murtadha Nasr. Addin, p 57.

(2) “Companies according to Shari*ah and Positive Law”, Dr abdul Aziz al-Khayat, vol 2,
p7l

(3) “Al-Mughni”, vol 5, p 16.
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and his inheritence will be distributed among his hiers.

4- When one of the two partners loses one’s capability such as being
absolutely insane.

5- Denial of one of the partnership’s partners by saying: I am not a
partner in this partnership.

B- Special Invalidators:

1- Destruction of the whole property of the partnership or the prop-
erty of one of them before it was mixed in the property partnership,
when the thing contracted npon is the property.

2- Non-availibitity of equality in the Mudharabah partnership. This
takes place when no equality can be achieved between the two cap-
itals. However, e_quality is a condition in the construction contract,

Therefore, no Shari‘ah rule will be on the partnership ended by one of
the ways previously-mentioned. It should just be dissolved and then
distributed.

However, disposition, profits and loses occured after this Shari‘ah ter-
mination will be for the existing partner or the disposer{!).

Invalid Partnership:

This is the sort of partnership which lacks one of its validity condi-
tions and which is not correct according to any of the aspects of part-
nership. consequently if a Mufawdhah partnership is concluded lack-
ing one of its validity conditions such as for instance equality in
profits, it will be invalid as a Mufawdhah but it will be correct if re-
garded as ‘Inan as this is not stipulated in ‘Inan. The rule of the in-
valid partnership is that if it was correct in one of its aspects, then it
would be regarded as valid and would take the rule of the partnership
in which it become valid.

But if it was invalid in all aspects, then it would be regarded invalid
and should be dissolved.

(1) ‘Ruddul-Muhtar” Ibn ‘Aabdecn vol 4, p 327-328.
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intention. Thus, every partner should know what is allowed or not al-
lowed, regarding the partnership’s works, Further more, the partner
will have no right to donate any of the partnership’s property because
partnership is only aiming at achieving profits.

5- General Contract;

It is an outside contract which is seperate from the partnership’s self
control. It aims at directing the society affairs properly. This copes
with the principle of “Hisba” (Shari‘ah control) which was approved
by Fuqaha as one of the characteristics of Islamic Ummah (1), The role
of Hisba is the control of commercial transactions.

6- Avoiding the Doubtful Riba:

Islamic Figh wamed against Riba and its means particularly in the
types of partnerships suspected to imply Riba. In the Mufawadhah
partnership, for example, the Fuqaha stipulated for its correctness that
work should be according to the two payments; that is to say fifty fif-
ty. In the Mudharabah, profits are permissible for the two parties.

Partnership Invalidators:

A- General invalidalors:

1- Annullment of the Partnership: The contract of a partnership is a
“non-binding™ contract so that each one of the partners may annul the
partnership according to his sole will and at any time, and this is be-
cause it is an easement contract which then became permissible like
agency.

2- Death of one of the two partners. In this case partnership will not

be inhertied and the inhertior can’t replace the owner without a new
contract®, But it exists for the other partners.

3- Apostasy of one of the two partners and joining Dar Al-Harb (en-
emy territory). In this case he will be considered as a dead person
(1) “Al-Ahkam As-Sultanieyah” Al-Mawardi p 241.

(2) “Al-Mughni” Iba Qudamah vol 5, p 25.
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owners permission and the refutation of guarantees. Thus, partner is a
trustful person.

2- Not causing harm to the Partner:

This is regarded as one of the general principles on which the partner-
ship in Islamic Figh is based. Its influence is apparent in property pari-
nerships where the desires and interests of partners clash with each
other when each partner tries to get the lion share.

3- Profits Entitlement:

This is also one of the general principles on which the partnership in
Islamic Shari‘ah is based; and this is because partnership, as seen by
Fugaha, is defined as when the desires of the contracting persons
come together in a legal matter with the purpose of investing this joint
property by making business in a way that proﬁts'm:ay be di_\ii_d&d
among them according to the agreement they have setD. The partner
will be entitled to these profits either in return for the money he pays,
the worke he accomplishes or the guaranty he makes. The partner, for
instance is entitled to a share in the profits because. of the money he
paid and thus contributed to its growth and so what is increased will
be possessed by its owner.

All partners, as is in the case of profits, bear loss.

The predominant, according to Fuqgaha, is-that. profit are distributed
among partners according to the terms of the contract; while loss is
distributed according to the capital.

4- Controlling of Acts and Accuracy in Distributing Responsibility:
What is meant here is the necessity of harmonizing the partners activ-
ities with Shari‘ah rules, and this is by acting respectfully with its ob-
ligations and prohibitions. It should also harmonize with the current
commercial customs which is based on quickness, trustfulness and good

(1) ‘Al-Figh Ala Al-Mathahib Al-Arba‘eh” vol 3, p 83,
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in any other way of division.
Musaqat contract is one of the mentioned Shari‘ah contracts which
aims at achieving profits. It is one kind of the partnerships contracts.

The pillars of Musaqat are affirmation and acceptence the same as
those of Muzara‘sh. It is concluded by verbal expression, writing or
indication.

There are three parts in Musaqgat: the owner of trees (the proprietor),
the employee (the farmer) and the thing contracted upon (the work un-
dertaken by the employee).

Musagat Validity Conditions:

1- Trees should be definite because Musagat in an unknown matter is
invalid; and also they should be valid for investment(}). Therefore,
Malikieyah approved it.

2- Trees should be delivered to the employee.

3- The employee should have a definite share of the fruits such as
one-half or one-third.

4- The rule of the correct Musagat is that it is a “binding” contract be-
cause it resembles Ijarah as both are considered as a contracts for a
work referring to an existing property.

On the other hand, Musaqat terminates by annulment, death and the
expiry of the period.
Foundations on which these Partnerships are Based:

1- The Partner’s hand is a hand of trustfulness; that is the property
of the partnership is a deposit which is possessed by permission of its
owner. Moreover, its alternative can’t be fulfilled and it can’t be paid
as a gubscription.
Also it is a trust because it implies both the possession according to its
(1) Ruddul-Muhtar” Iba ‘Abdeen, val 5, p 278.
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Forms of Mugharasah (Contract for the lease of an orchard):

1- When two persons concluded a contract that the employee under-
takes the plantation services against nominated part of the yield; and
such an act is permissible like Muzara‘ah(),

2- The employee selling of half of the crop for half of the land.

3- when somebody gives a land for a definite period of time provided
that an emlpoyee cultivates it and the output be divided among them(,

Matikieyah approved Mugharasah under the following conditions;
I- The employee should plant trees whose roots are firmly fixed.

2- Grown trees should be of the same kind.

3- The period should be fixed.

4- The employee should have his share from the yeild.

5- Mugharasah must not be in an endowed land as it is like a sale®,
Musaqat Contract:

Ahhil-Medinah cailed it “Mu‘amalah”. It is derived from the Arabic
word “Saqi” which means watering.

As a Shari‘ah term, it is defined as the agreement held between the
owner of the trees and the employee so that he may tend them against a
share of the fruits that the trees will yield. This will be according to the
conditions mentioned in the contract.

Musagat can be in different forms; one of them is when there is a per-
son who owns trees in a garden and can’t take care of them by himself
either because he is either ignorant or he is too busy and so he cncludes
a contract with a ful-time labourer who is expert in trees and gardens
affairs so that he may tend his trees by watering and maintenance; on
condition that the fruits be divided between them in two equal parts or

(1) Al-Muhullah” Ibn Hazm vol 9, p 52.
(2) Ruddul-Muhtar vol 5, p 281,
(3) “Al-Qawaneen Al-Fighicyah” Ibn Juzay p 271-272.
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3~ The period of Muzarra‘ah should be fixed because the Muzara‘ah
contract exists only by the benefit gained from the output of the land
or by the compensation paid to the worker against his effort.

4- The vegetation should be known.

5- Each one’s share of the output of the land should be mentioned in
the contract.

6- machines, animals or the like should be attached to the contract,
but if they are intended in themselves, then the Muzara‘ah will in-
validate.

On the other hand, Malikieyah and Hapabilah stated only two condi-
tions for it:

A- The land should not be hired out.

B- The two partners should get the output of the land equally(!).,
Therefore, the Muzara‘ah will be invalid if one of its validity condi-

tions is missed such as the land being non-arable, the period not being
fixed and the land already occupied.

The Rules of Muzara‘ah:

1- Having benefit from the work sooner and later from the partner-
ship by taking the yeild of the land.

It is primarily takes the same meaning of Ijarah.

2- The farmer or the employee should undertake all the works of Mu-

zara‘ah and all the expenses paid in the vegetation will be on them
each according to one’s share.

3- All the conditions of the contract should be fulfilled. Hence, the
output should be divided among them according to the agreement. But
if the land gives no product; then nothing will be on them.

[ .

(1) “Mawahib Al-Jaleel”, vol §, p 145.
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one objected to it{l). The Jumhour of Fugaha derived evidence for its
permissibility from what was stated in the Sahih on the authority of
Ibn ‘Umar who said that the Messenger of Allah (peace and prayers
be upon him) concluded a contract with the people of Khaibar to uti-
lize the land and gave them one haif of the products which was dates
and vegetation?), Therefore, Muzara“ah is unanimously permissible.

However, Hanafieyah, Shafi‘ieyah and some Malikieyah said that it is
invalid and illegal basing their opinion on what was narrated by Mus-
lim about Ibn Adh-Dhahhak that the Prophet (peace and prayers be
upon him) forbade Muzara‘ah and ordered hiring and said: There is
no harm in doing that®*,

Muzara‘ah is, therefore, one of the special forms of partnership which
aims at providing development and co-operation for production. It be-
comes binding by means of contract the same as the contract partner-
ship.

It is not based on uncertainity. Rather it is established according to the
agreement held between the owner of the land and the farmer on the
way of dividing the output, fixing the time of Muzara‘ah and the land
being known.

The wisdom behind the legality of Muzara‘ah is the removing of dif-

ficulty and narrowness from people as well as facilitating their deal-
ings among each other.

Muzara‘ah Validity Conditions:

1- Contracting parties should be capable; and this by being mature
and sane.

2- The land should be determined, limited and arable.

(1) “Muwahib Aj-Jalec!" Al-Hattab vol 5, p 176.
(2) Sahih Muslim vol 10, p 212.
(3) “Sahih Muslim™ vol 10, p 206,



* Characteristics of the Theory of Partoership as Viewed by the Fugaha »

Conditions of the Mudharabah Contract:
1- The capital of the Mudharabah should be cash and present.

2- The capital should be known for the contracting parties at the time
of confractiing, both in its amount and nature.

3- The mbney should be delivered to the Mudharib.

4~ The profit shonld be known at the time of contracting.

5- The Mudharib should not violate the terms of the contract without
permission.

Other Types of Partnership in Islam:

A- Muzara‘ah contract (crop sharing):

Linguistically it is derived from (zar‘) which means growth of plants.

As a Fighi term it is the agreement held between the owner of the
landand the worker who is to cultivate the land against a definite share

from the out put.

. According to Shari‘ah Muzara‘ah is a hiring of a labourer to cultivate
the land against a definite portion of the output. Muzara‘ah can't be
achieved without the following five elements:

1- The law-formula (affirmation and acceptence).

2- The land.

3- The seeds.

4- The labour,

5- The animal or what can replace it; i.e mechanical equipment.

Muzara‘ah can be concluded by verbal expression, writing or the
known indication.

Fugaha were in disagreement conserning the origin of the Muzara‘ah
legality, Malikieyah, Hanabilah and others believe that Muzara“ah is
permissible as it was practised by All Muslims in all places and no
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From the Ijma‘: The Companions used to act with Mudharabah and
Muslims after them used to do the same and no one had objected to that
and hence it became as [jma’“.

From Qiyass: Mudharabah is considered but a sort of Ijarah (rent) for
unknown work against an unknown non-existent charge and hence it is
an invalid [jarah. Inspite of such a Qiyass but it was rejected due to the
availibility of other Shari‘ah evidences as well as the I jma‘ of the Com-
panions such as ‘Umar, ‘Uthman and Al.

According to the Jomhour, pillars of the Mudharabah are three:

1- Two contracting parties (the owner of the money and the one under-
taking the business).

2- The law-formula which includes an affirmation and an acceptance.

3- The thing contracted upon.

Mudharabah is two types: unconditional and restricted.

The unconditional one is when a man pays money to another without
conditions provided that the profits be divided between them in two

equal parts.
While the restricted Mudharabah is when somebody pays to another one

one thousand Dinar, for example, by way of Mudharabah on condition
that he does business in a certain town or deals in certain goods(1).

Malikieyah described the Mudharabah contract as “binding™ as soon as
work starts and consequently it can be inherited®,

As for Abu Hanifieyah, Ash-Shafi'i and Ahmed such a contract is “not
binding” and each of the two contracting parties is entitled to annul it if
he likes and also it can’t be inherited®,

(1) “Mughni Al-Muhtaj” vol 2, p 310.
(2) “Bidayatul-Mujtahid” vol 2, p 237.
(3) “Badaea’ As-Sanaes” vol 6, p 109.
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money.
The question is that does such an energy remain functionless?
E- The Special Conditions of the “Mudharabah’ Partnership:

Mudharabah is a sort of partnership in which one of the partners un-
dertakes the work and the other pays the money or that each of them pay
the money and one of them execute the work or one of them pay the
money while another one undertaks the work.

1t is derived from “Dharb” which means travelling through the land
seeking of Allah’s bounty. It means that a man pays his money to an-
other who will trade in it and the profits to be divided according to the
agreement they have set and the loss to be counted against the money(1),

The Mudharib (one who does the business) can act with full authority
and this is because the owner of the money doesn’t own the authority to
dispose in the money.

The origin regarding the legality of the Mudharabah partnership is the
Book, Sunnah, Ijma“ (Consensus) Qiyass (analogy)} and the reasonable
opinion,

From the Book is His Almighty saying:

Other travelling throngh the land

Seeking of Allah’s bounty@.

From the Sunnah is what was narrated about the Messenger of Allah
(peace and prayers be upon him) to have been said: Three things are
blessed: Sale on credit, Mudharabah, and mixing of wheat with
barely for house use and not for sale®).

(1) ‘Al-Mughni” Ibn Qudamah, vol 5, p 36.
(2) Surat Al-Muzzummil, verse 20.
(3) Reported by Ibn Majah in his Sunan See “Subul As-Salam" vol 3, p 76.
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by the partnership if his partner’s illness lasts for a long time; but not
for short periods (1.

2- The joint work should be of the kind which could be hired out by
contract to be valid according to Shari‘ah.

However, that which can’t be vindicated, partnership therein will rot
be valid.

3- The business done by such partnership should not legally (Shari‘ah)
restricted such as wailing for dead people or smuggling.

4- Works should be similar in kind and place.

The rule of the labour partnership is that whateveprofits one of the two
partners gets as a result of his work after the partnership was hold
should be publicly dispributed among partners(?).

Hanafieyah stated that profits in such partnership should be divided ac-
cording to the guaranty not according to the work.

D- Special Conditions of the Partnership based on Notability:

Such kind of partnership is based on distinction and trustfulness, not
on the profession and property. Only one cordition is stipulated therein
which is the profits divided between the two. partners shouid be ac-
cording to the percentage of the guaranty they paid for the price and
subsequently to the proportion of their shares in whatever they buy.

The same conditions stipulated in business partnership are stipulated in
such partnership. Hanafieyah along with Hanabilah permitted it but
Malikieyah and Shafi‘ieyah had disapproved it™,

Putting all these concepts into consideration, there are many people
who are trustful, honest and expert in the field of trade but lack the

e e e e

(1} “Al-Kharshi Ala Khaleel” vol 4, p 268.

(2) “Manhaj Al-Islam Fil Mu‘amatat Al-Melieyah” Islam Methodology in Financial Tran-
sactions, p 166.

(3) ‘“Pathul-Qadeer”, vol 5, p 30.
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1- Iis contract should be made on the basis of Mufawadha which
means negotiations.

2- Each one of the two contracting parties should be eligibile for guar-
anty and agency.

3- Equality in the capital.

4- All partners receive equal in profits.

5- The two partners have equal rights of disposing of their property in
general,

On the other hand, Shafi‘ieyah rejected Mufawadha partnership be-
cause there was no established statement indicating its permissibility,
and also for fear of aleatory (Gharar).

B- The special conditions of the ‘Inan partnership.

1- Both the authorizer and the authorized persons permit one another
to act freely in one’s shares.

2- Equality in property and in its disposition is not stipulated (in it).

3- In this partnership, It is permissible that one of the two partners to
be responsible for it and the other one not.

4- should all the capital of this partnership is damaged, then it be-
comes invalid.

5- The partnersahip capital should be present.

There is no disagreement among Fugaha as conceming its per-
missiblity because it requires agency which is permissible according to
them.

C- Special conditions for Labour Partnership:

1- Its purpose should be based on working because work is the prin-
cipale element of the capital. So, the partnership would not be valid if
either of the two partners does not do work.

Malikieyah stipulated that the partner undertakes the business required

15«
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5- (Dhimam) Partnership:

It is when two persons contract to buy any thing on credit for the sake
of trade so that profits to be shared between them.

As for Hanafieyah, contract partnership is three divisions 1- Property
partnership 2- Business partnership 3- Partnership based on notability.

According to them, partnership is founded on shares or bonds. The first
kind is permissible according to Shari‘ah; while the second one is not
and this is because it is based on the fact that the owner of the bonds
takes the stipulated interests incured in the long and the short periods
and he has nothing to do with profit and loss(!.

Pillars of Contract Partnership:
I- The contract is based on affiramation and acceptance.
2- Aiming at achieving interests.

It can be noted that the form of the partnership contract is “per-
missible” but not “binding™.

Contract Partnership, its Conditions and Rules:

Firstly: contract partnership conditions:

1- Each one of the contracting parties should be eligible for agency.

2- The thing contracted upon should be liable to agency.

3- Partners should determine the purpose and the type of the partner-
ship.

4- The share of each partner should be definite.

5- All partners should act for the interest of the partnership.

We have mentioned the general conditions. Here are the special ones:
A- The special conditions for (Mufawadha) Partnership:

—— e s e

(1) “Al-Mu‘amalat”, By Ahmed Eisa ‘Ashour, p 41.
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the way of benefiting from the shared property without dividing it, and
each partner has the right to benefit from the common property for a
period of time. But if the common property needs any maintenance,
others should raise the matter to the condemed authorities or all part-
ners should carry out maintenance each according to his share.

Contract Partnership:

It is defined as the contract joining two or more persons for the pur-
pose of making business by the property shared with the profits being
divided among them according to the legal agreement. Hence, contract
partnership is that which is made by a contract of two or more persons
to mix their property with each other.

Types of Contract Partnership:
Malikieyah believe that contract partnership is of five divisions(,
1- partnership by delegation: It is held among partners on the basis

of deputization to dispose of the shared property in the absence or the
presence of others.

2- ‘Ian Partnership

It is that kind of partnership which may be held among partners with-
out stipulating deputization in property or acting.

3- Labour partnership:

It is that kind of partnership in which two artisans or more agree to un-
dertake a certain work and distribute the wages according to their
work.

4- (Mudharabah) Partnership:

It is a contract between the money owner and a worker upon which the
latter undertakes the work and the profits to be divided between them
according to the conditions they have set.

(1) “Sharh Al-Kharash” By Al-Kharash vol 6, p 52.

-13-
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The Rule on shared debts:

Whatsoever debt is due as a result of one reason for two partners or
more, then each one of them will have the right to demand and satisfy
it, and if one of them receives part of it, then such a part will be of that
shared debt. However, Fuqaha allowed agency regarding receiving
debts and satisfying property.

The Rule on Common Property:

Common property is known as the non- defined one which is mixed
among a number of owners without determining the share of each one
of them.

Common ownership is an exceptional case which no later on turns
into a distinguished ownership either by division among partners or by
any other way.

It is noted that the common property is of two types:

A- A divisible Property: That which can be utilized after division.
B- An indivisible property: It is just the opposite of the first type.
By virtue of this joint ownership, each part of the shared property does
not belong to any of the owners but all their possessions will be per-
taining to all. However, as soon as the the shared property is divided

among partners, the joint ownership will disappear and hence the
ownership of everyone in his share will be definite(1),

One of the rules of the common propexty is that each one of the part-
ners is entitled to act within his share in this common property as long
as he doesn’t cause any harm to others.

Another rule is that it can be commonly sold in case the share is def-
inite. Also the partners in the common property should agree on

. 0 1 et e e

(1) “"Al-Madkhul Al-Fighi Al-‘Aam”, General Fighi Introduction, by Mustafa Az-Zarga,
vol 1, p 262.
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Construction of the Shared Property:

All partners are required to contribute in the construction expenses ac-
cording to their shares.

Hence, each partner should pay for the workman who undertakes the
building and maintenance works the expenses he is entitled to(!). But
incase there is a dispute among partners concerning the payment, Fu-
gaha differentiate between two cases:

1- The case if the shared property is divisible such as for instance the
wide plot of land in which the opposer may not be obliged to pay his
share as there is a possibility of sorting.

2- The case if the shared property is indivisible and here the opposer
will be obliged to pay his share.

The Rule on the Shared Wall:

If this wall is shared by two persons; one of them wants to mend it and
the other does not, this case will entail the following subdivisons(?:

A- If the land of the wall is so small that it can’t hold two walls, the
opposer will be obligated to build it together with his partner.

B- If it can hold two walls and each of them has got a ceilinig, the op-
poser will be obligated to participate in building.

Fugaha had discussed the rules of the shared wall in the chapter “the
side neighbouring” which is created by the adjacency of walls. Ac-
cording to this neighbouring each neighbour will have the right on his
neighbour not to do anything in the shared wall which may cause clear
and excessive damage to him, in conformity to the saying of the
prophet (peace and prayers be upor him): There should be nejther
harming nor reciprocating harm®,

(1) “Figh Ash-Sharikat", Dr. Ahmed Hamad, p 34-35.

(2) “Al-Mu‘amalat". ic transaction by Ahmed Abul-Fatsh vol 2, p 482.az

(3) Reported by Malik, Ahmed and Ibn Majah,

-11-
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so he is not permitted to dispose of it without his permission.

Based on this general principle, here are some subdivisions(!).

1- Any partner (in a possession partnership) can seil his share to his
partner.

2- Any partner can sell his share to anyone other than his partner in-
case there is no harm.

3- Any partner (contributing in a possession partnership) is not per-
mitted to deal in his partner’s share by selling for example.

4- In case of the partner’s presence, the other partner may not benefit
from the shared property without his permission.

5- In case of the partner’s absence or death, his partner may benefit
from the partnership.

How to Benefit from the Shared Property:

Partners benefit from the shared property according to their shares.
For example each partner is permitted to live in the shared house as
much as his share.

Fugaha were very keen in orgnizing the way of benefiting from the
propetty in the possession partnership and this through two methods:
1- Alternative utilization in its both types; that pertains to time and
that to place. Example of that is such as the utilization of the partner-
ship’s property for a period of time in proportion to one’s share there-
in or benefiting from a definite part of the partnership which equals
his share therein.

2- Division, which can be done on the basis of mutual consent or
through judicial procedures.

(1) “Figh Ash-Sharikat” Ahmed Hamad p 34-35,
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A single brotherhood(1),

And the saying of the Messenger ( peace and prayers be upon him ) :
A Believer to another Believer is like a building whose different
parts enforce each other(2),

Division of Partnership:
1- Partnership of possessions:

It means that two or more persons posses a thing whether in kind or in
debt through one of the means of possession other than the contract of
partnership. It is such as the partnership of an inheritance which gen-
erally takes place among inheritors in the possession of the inherited
property without their choise until the Shari‘ah division takes place(®.

Types of Possession Partnership:
1- Optional partnership:

Generally takes place due to the act of the partners such as for in-
stance if two persons buy a thing to be common between them.

2- Compulsory partnership:

Which happens without their act such as in inheritance. Partnership is
established for the inheritors in the inherited property without their
choice.

Partners Limits on Acting in Possession Partnership:
Each partner has nothing to do with the share of the other®, and

(1) Surat Al-Hujurat, verse 10,

(2) Reported by Al-Bukhari.

(3) “Mawehib Aj-Jaleel”, Al-Hattab vol 6, p 148.
(4) “Mawszhib Aj-Jalel” AJ-Hattab, vol 6, p 148.

9.



* Vol, X, 1998, 39th Edition, Contemporary Jurisprudence Research Journal *

partnership in order to distribute the produced profits among them(D.
According to the Saudi regulations, partnership is known as a contract
to be signed between two or more persons and accordingly they are
commited to contribute in a project which aims at achieving profits by
presenting a definite protion of money with the purpose of distributing
whatever resuits from this project whether profits or loss.
This contract is to be authenticated by a public notary .
Evidence of Partnership Legality:
From the Book is His Almighty saying:
........................ but if more.
Than two, they share in a third®,
From the Sunnah is the Qudusi Hadeeth which was narrated by Abu
Hurairah that the Prophet (peace and prayers be upon him) said: Allah
the High says: I am the third one of any two partners as long as no
one betrays the other; if they did that, then I would get out from
amongst them().
From the Consensus (I[jma‘), we find that people were partners in
trade from the early ages up to the present day and no one objected to
that although Fugaha disagreed in some kinds of these partnerships.
But, nevertheless they were unanimous on its permissibility.
Wisdom behind the Legality of Partnership:

It is the mainstay of economic life in the community and on which
the aim of achieving desires and projects is established.
All sorts of collective activities in the field of trade, industry or ag-
riculture need cooperation, partnership and integration. This in com-
pliance with his Almighty saying:
The helievers are but

0 e e e e

(1) Article No 1832, French Civil Law,
(2) Surel An-Nisa, verse 12.
(3) Reponted by Abi Dawoud. See “Nail Al-Awtar”, vol 5, p 264.



Characteristics of the Theory of Partnership
(company) as Viewed by the Fuqaha
of Islamic Shari‘ah.

Dr. Buthaj Ahmed Al-‘Arabi:- )
What is Partnership?:

Linguistically, it is the mixture of one money with the other in a
manner that no one may have an advantage over the other("). As a
Shari‘ah term, partnership is defined as the right of one thing being
proved for two or more persons by way of joint ownership.

According to Malikieyah it is a permission for the partners to deal
with each othert?), While Hanafieyah defined it as a contract of part-
ners in the capital and profits©®).

The meaning of this term differ according to the type of partner-
ships. As a matter of fact, partnership is divided into contracts, prop-
erty and permissibility partnerships; and the contracts partnerships
vary into property and effort partnerships.

Messenger of Allah (peace and prayers be upon him) said: Three
things should never be precluded: water, grass and fire®,

Those concerned in positive law defined partnership as a contract
between two or more persons who agree to take something by way of

e tasara——— b ———

Wahran. Also a professor of Social Affairs, Wahran University, Algeria. Presently, a
professor in the College of Adminstrative Sciences, Law Dept, King Saud University,
Riyadh, K.5.A.

(1) "Lisan Al-*Arab", vol 12, p 235,

(2) “Aqrab Al-Masalik" Ad-Dirdeer, vot 2, p 99.

(3) “Ruddul-Mukhtar" Ibn 'Abdeen vol 3, p 364,

(4) Reported by ibn Majah, No 2473,
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those beautiful lines of poetry which assimilate language to the sea
with its hidden pearls kept in its depths.

The second problem: misfortunes concerning religious and social
matters, and these fall within the most important points influencing
the life of the Ummah. Knowledge, in our contemporary time, in-
vades that which was unknown before. Some of it brings benefit to
humanity and other might be mere nonsense. Irrespective of this
and that, the important fact remaining is that the Ummabh, in her
creed and civlization, should confront these misfortunes by search-
ing for a remedy for them within the framework of Shari‘ah prin-
ciples and branches lest that the remedy imported with these mis-
fortunes might be imposed upon her while it is contradictory to
her “invariables”.

Truely: It is not obligatory to say: this is Haram and then stop say-
ing that. But it is obligatory an even necessary to find the “Halal
alternative”. If we say that this matter doesn’t comply with the
principles (Usoul), we have to find the alternative which is based
on Usoul and branches. There was no any matter that happened in
the past or in the present or it will happen in the future, but it has a
clear cut remedy in the Shari‘ah of Allah, for Allah who is the
All-Knowing of the states of his creation and Who is fully aware
of their acts and dispostions has said in His Holy Book:

Nothing have we omitted

From the Book,()

And Allah is the Helper

{1) Surat al-An‘am, verse 38.
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subsidiary to others, and if she rejected, she had to choose the rem-
edy she made and this would be one of the important factors in her
continuity and survival.

We are, in this time, more exposed to misfortunes. Scientific in-
ventions follow in succession in human and Fighi problems and is-
sues ares getting numerous. While reality affirms that there is a
contemporary man who says and does. A man who searches for
“ynknown” and risks in searching for the “reasonable” and the
“absurd”, motivated by many psychological, behavioural an ma-
terialistic factors. |

Opposite to this man, there is another one who does nothing and
receives from the first one his knowledge and matters including
his psychological and behavioural factors.

The logical outcome is that this man continues in his survival and
civlization; while the other man works to the perishing of his civ-
lization and existence.

The most important question is: where is the human being of our
Ummah regarding this or that?

We raised this question to one of staff members and his answer has
covered two problems: the first one is misfortunes of the lan-
guage. It is obvious that the language of Quran faces the language
of foreign scientific inventions and doesn’t find anyone to help it
overpassing such a conftrontation except few people who are over-
whelmed by fatigue and relaxation, while it is trying to arabicize
the imported language after it has entered homes and tongues have
become familiar with it. After it is too late, this would become in
ctrulation, and the “arabicized” would be distasteful one, spoken
by way of joking.

Then he says: And when we found that our language was sur-
rounded with foreign misfortunes and we failed to find a solution
for them, we would have nothing left except entertaining

e
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Praise be to Allah the Cherisher and Sustainer of the Worlds
and the end is (best) for the righteous and peace and prayers be
upon His honest Prophet Muhammed upon whom will be the best
prayers and the most perfect peace.

Life’s misfortunes and problems follow in succession since Allah
has created this creation, provided the Earth for them as a domicile
and set for them therein a means of living and a system (to follow).
It is natural for man to confront these misfortunes-sometimes by
accetepting them, sometimes by rejecting them and sometimes by
hesitation between this and that.

This because man fear what he is not acquainted with and fear of
what might befall him. So, he considers that any misfortune may
affect his life, and thus would not be calm and relaxed unless he
fixed his attitude towards this misfortune and then deals with it ei-
ther by acceptance or rejection.

Dealing with misfortunes no matter what kind of it, is not an easy
matter, because each misfortune neads a remedy, and this remedy
might have been made by an Ummah other than that afflicted by
such a misfortune.

Nations mostly have “invariables” in their life. If an Ummah (na-
tion) is firmly sticking to such invariables, she will ask herself
whether this remedy complies with her invariables or not. But if
she didn’t ask and accepted the remedy as it came from others, at
that time she would be before two facts: either such a remedy be in
compliance with her and then would not be at stake, or that it,
doesn’t be in compliance with her, and then she has to choose be-
tween acceptance and rejection. If she accepted, she would be

.
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