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* Cases from Jurisprudence (Figh) Point of View *

And as for the mosque, Imam Malik and Imam Ash-Shafi‘i be-
lieve in the impermissibility of selling it in conformity with the say-
ing of the Messenger (peace and prayers be upon him): The Waqf
should not be sold, nor given to anybody as a present and to be in-
herited.

This may be the correct opinion because the mosque is a general
property for all Muslims which was set as a Wagf for them to per-
form their (Ibadat) and hence it is not permissble to dispose of it
by selling, because if it was built, then Salat would be performed
therein, and if it ruined, then Salat would be performed on its
land; and if those living around it were dispersed, then it would
not lack performers of Salat whether by way farers and the like.
With reference to the case if what is said by the enquirer about the
condition of the farm, was correct, then it would be reasonable to
sell it and put its price in another Wagf which can be utilized, but
this should be made with the permission of judiciary although the
obligation requires not to be lenient with the selling of Awqaf as
this might imply stratagem and the like.

And Allah is All-Knowing
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What is meant is any sort of Wagqf other than the mosque which ac-
cording to Imam Malik and Ash-Shafi‘i is not permissible to sell in
conformity with the saying of the Messenger of Allah (peace and
prayers be upon him): The waqf should not be sold, nor given to
anybody as a present and not to be inherited(!).

[ say: what was held by al-Imam Malik and a-Shashafi* may be the
correct opinion because the mosque is a general property for all Mus-
lims which was set as wagf for them to perform their worships (Ib-
adat). Thus, it is not permissible to dispose of it by selling due to the
prohibition of such a disposal either partially or wholly, becaus if the
mosque was built, then Salat would be performed therein; and if it has
gone ruined, then it’s most likely to be mended by Muslims, but if it
was not mended, then Salat would be performed on its land. Also,
supposing that if the people around have deserted it either for migra-
tion and the like then, it would not lack anyone to perform Salat there-
in whether from the way-farers and the like of Allah’s Servents.

With refrence to the case, if what the inquirer has said regarding the
condition of the farm was correct, then selling it and putting its price
in another wagf which may be ulilized would be of priority, but this
should be according to the permission of judiciary although the ob-
ligation requires not to be lenient with the selling of Awqaf (endow-
ments) as this might imply stratagem and the like.

The summary is that the Wagf is of two types: a public one
such as Masjid; and a private Waqf whose benefit is meant for
certain individual or individual, The fundemental principle is the
prohibition of selling it unless the benefits it entails entirely stop
which then would be possible to sell it according to the ruler’s per-
mission and put its price in another Waqf which may be utilized.

(1) previously reiated.
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* Cases from Jurisprudence (Figh) Point of View *

was not possible to benefit from anything of it, then all of it should be
sold.

Adherents to this Mathhab derived evidence from what was narrated
that ‘Umar Ibn Al-Khattab, may Allah be pleased with him), when he
was informed that Bait Al-Mal (public treasury) of Al-Kuffa has gone
ruined, wrote to Sa‘ad ordering him: “Transfer the mosque situated in
At-Tamareen and make Bait Al-Mal in the direction of the mosque’s
Qiblah as there is still in the mosque a place where Salat may be es-
tablished. This was witnessed by a group of Companions and no one
objected to it and hence became as Ijma‘(D,

Another opinion in the Mathhab states that if the Wagf was sold, then
whatever thing bought with its price which brings benefit to the ben-
eficiaries of the Wagf, this would be permissible; whether being from
the same kind or not because what is intended is the benefit and not
the kind. But this benefit should be according to the prior interest be-
cause it is not permissible to change revenue along with the possiblity
of keeping it, and also it is not permissible to change the Waqf by way
of selling along with the possibility of utilizing it(2).

Based on the previously mentioned, the fundemental principle is the
prohibition of selling of Waqf unless its benifts entirely stop which in
this case can be sold according to the ruler’s permission and its price
be exploited in buying another Waqf which can be utilized. Also the
statement that “its benefits entirely stop” requires the impermissibility
of selling it when the benefits it entails become weak even if there is
another one which may be of more benefit.

This is due to what was mentioned before the fundamental principle of
the prohibition of selling and permitting it only for necessity.

(1) Al-Mughni” Ibn Qudamabh, vol 6, p 225-226.
(2) Al-Mughni” Ibn Qudamabh, vol 6, p 227.see “Al-Insaf’ Al-Mardawi,vol 7, p 100-105.
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buys, with its price, a house which can be set as an endowment de-
riving evideace from the precedent when an endowed houses ad-
joining the mosque of the Messenger of Allah (peace and prayers be
upon him) were added to it.

But for any thing other than a real estate if its benefits, for which it
was endowed have ceased, such as an animal or clothes and became
without benefit, then it is permissible to sell them and spend their pric-
es in buying their similar. But if their price is not enough for buying
the same kind, then part of the similar kind may be bought().

In Mathhab Imam Ash-Shafi‘i if the testator gave a land as a Wagf so
as to be cultivated, but it didn’t develop well and its benefit was limit-
ed only to either be planted or built, then the adminstrator should
chose one of them or else hires it in that condition. The apparent of the
Mathhab states that if the benefits of the Wagf ceased, it should be
sold except in the case of the mosque which if demolished and was
impossible to repair it should not be sold as it'is possibie to beneﬁt
from it by performing Salat on its land®,

According to Mathhab Imam Ahmed if the benefits of the Waqf
ceased such in the case if a land has devastated and became of no use:
or of a house which has gone ruined and was not possible to construct,
or a masjid which the people of a village have moved from and be-
came in a place where Salat is not performed, or that it could not ac-
commodate its people and was not possible to be extended in its posi-
tion; or it was entriely got cracked which can not be constructed
either wholly or partially unless by selling part of it, then it is per-
missible to sell part of it in order to construct the other part. But if it

(1) “Sharh Munhul-Jaleel” ‘aish, vol 8, p 155, "Aqdul-Jawahir Ath-Thameenah” lbn
Shas , vol 3, p 52-53.°

(2) - “Nibaytul-Muhtaj” - Ar-Ramly, vol 5, p 394-396 see “Mughm Al-Muhtaj" Al-
Shirbeeni, vol 2, p 391-392.
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* Cases from Jurisprudence (Figh) Point of View *

to observe that the testator’s reward not to stop and also by showing
keeness on the benefit of the devisees.

According to Mathhab Imam Abi Hanifah, if a Waqf became in a state
that the poor doesn’t benefit from, then the judge would have the
right to sell it and buy (with its price) another Waqf which can be uti-
lized evén if its proceeds is lesser than the first.

Beir}gl of no benefit includes the cessation of its benefits. But if the
Waqf can be h_ired even for little money, it should be kept (as it is).

From the apparent side of the Mathhab, it is clear that those for whom
the Waqf was devised will have no right in its property, but their right
is confined only to its benefits. Based on this, the selling of a Wagf
due to the cessation of its benefits is conditioned by using its price in
another Waqf. '

Accordirig to Muhammed(, 1f a mosque or a Wagf have become
ruined, they will return to the ownership of the Wagif (creater of an
endowment) ot to his inheritors(®).

In Mathhab Imam Malik, Imam Sahnoun(® stated:Our companions did
" not penmt the se]]mg of the Waqf under no circumstances unless there
was a house adjommg a mosque and was needed to be added to it so as
to be wider. They permit the selling of such a house provided that he

(1) “Muhammed Ibn Al-Hassan Ibn Farqad, onc of the slaves belonging to Shaiban tribe, a
companion of Imam Abi Hanifah, ﬁe was Imam on Figh and Usoul and it was him
who spread the knowledge of Abi Hanifah and has many publications both on Figh and
‘Usoul. Born in 131, H and died in 189 H. See “Al-A’lam” Az-Zirakely, vol 6, p 80.

(2) “Hashiat Ruddul-Multar”, Ihn *Aabdeen, vol 4, p 376-377. see “Badea* As-Sanaea‘™,
Al- Kasam vol 6, p 221,

(&) Sahnoun Abdus-Salam Ibn Sa‘eed At-Tannoukhl entitled Sahnoun, a judge and a

scholar of Figh and was the prominant scholar in Morocow. Bomn in 160 H and died in
240 H. See “Hadiatul-‘Arifeen”, by Al-Baghdadi, vol I, p 569.
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Also the source regarding it was reported that the Messenger of Allah
(peace and prayers be upon him), to have said: when a person dies all
his deeds would cease except for three: A perpetual Sadagah
. (charity),a useful knowledge or a pious son making Du‘a for him(D,
Wagqf is of two types: A public Waqf such as building of Masajid; and
endowing houses for the needy to live in and the water for irrigation
and the like of what is prepared for the benefit of all people. The sec-
ond stype is a private Waqf whose benefit is designated for one in-
dividual, individuals or a specified family, and this such as making a
Wagqf for the off spring of the testator, his relatives or closed friends.

In the Wagf, it is obligatory to take care of it and execute the testator’s
will. So if the Wagf is a public one, then its adnumstrator is obhged to
release its benefits without any restriction. The mosque is designated
for Salat, the houses for the living of the needy, water is provided for
drinking and irrigation and the like. However, it is different when a
testator devices a certain person to be in charge of the Waqgf and when
he doesn’t devise anyone for that. But if he appointed somebody, he
should execute what he has devises with; and if he doesn’t (propably
in public endowments), then the wagf will be w1thout a guardian and
in this case the guardlanshlp will be shouldered by the ruler who is the
guardian of those without a guardian.

If the wagf is private, then ‘the dewsed person should release its ben-
efits in the way the testator has specxﬁed But if he doesn’t specifiy a
method for its execution, then the devised person is obliged to exert
his efforts such as dividing its benefits among the mherltors and the
like of other methods applied in such s1tuauons

Due of the wagqf importance in the life of Muslims as it unphes a stat-
isfaction of the need of the needy and a help for the poor, the Fugaha
were very much concerned with Waqgf and very keen on seeing its
benefits flow; and putting the rules which prevent harming it and this

(1) “Sahih Muslims” , vol 11, p 85, “Sunan At-Tibreezi, vol 1, [571.
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147-  The Rule on the Permission of Selling
a Wagqf (Endowment) in case its
Benefits Stop

The content of the case is a question states that our grand fa-
thers had endowed a farm situated in our village for their off-
spring. They have looked after this farm and observed cultivating
and reclaiming it. But with the passage of time and the increase of
inhertiors, the farm was ignored; a thing which led to the stop of
its benefits; sé is it permissible for us to sell it and invest its price
in another location where the inheritors may benefit from?

Literé]ly, Wagf means detention(!? and termonoligically it is the de-
tention of the origin and the facilitating of benefit(®.

The source regarding it appears in what was narrated by Abdullah
Ibn ‘Umar, may Allah be pleased with them, when he said: ‘Umar got
a land in Khaibar and he went to the Messenger of Allah (peace and
prayers be upon him)to consult him about it saying to him: O Mes-
senger of Allah I got some land in Khaiber better than any land I have
never had, what do you command me to do with it? The Messenger of
Allah (peace and’ prayers be upon him) said: If you can glve the land
as Wagf and give its fruits in charity. So ‘Umar gave it in charity as
a wagf on condition that it would not be sold nor given to anybody as
a present and not to be inhertied®,

(l) “Lisan Al-Arab”, Ibn Manthour. vol 9, p 359, Al-Misbah Al-Muneer” Al- -Fayoumi, vol
- 2,p669.

(2) “Al-Mughai”, Ton Qudamah, vol 6, p 185.

(3) “Sahih Al-Bukhari” vol 3, p 185, “Sahih Muslim” vol 11, p 86, - Sunan An-Nasaie”,
vol 6, p 231.
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case, have the money which can satisfy their necessary needs, then
it is not permissible for the guardian to sell their real estate even if

he thought the sale was satisfactory for them because cash money
is apt to damage. '

And Allah is All-Knowing
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* Cases from Jurisprudence (Figh) Point of View *

where the minor may be affected if settled therein due to bad neigh-
bours, and hence sells it and buy,with its price, a house which is suit-
able for him to settle in(),

I say: As the Fugaha believe that a real estate differs from other types
pf property due to its unchanging value, then not selling it would be
more advantageous to the orphan if he has no pressing need for its
price such as his need for food, payment of debts and the like of what
might be decided by judiciary. But as to selling it due to an increase in
its price and the like which the guardian considers as beneficial to
him, it will be of priority not to be lenient with-that because selling
without a pressing need is a risk as the price is subject to damage and
wasting; taking evidence from what was narrated about the Messenger
of Allah (peace and prayers be upon him) that he said: Whoever sold
a house or a property and didn’t buy (with its price) another one,
it would never be blessed®), not to speak of the deception the orphan
would feel, when he grows up, due to the selling of his real estate, and
this when he thinks that his guardian did not dispose well of his prop-
erty.

The summary of the case is that Allah has ordained to look af-
ter the orphan both in himself and property, and that the prin-
ciples and rules of Shari‘ah have indicated that the guardian’s dis-
position of an orphan’s property is based on whatever achievers
benefit to him. And since the real estate differs from other types of
property as it is unchanging, then not selling it would be more ad-
vantageous to the orphan unless he was in a pressing need to its
price such as his need to food, satisfying debts and the like of what
may be decided by judiciary. So if the minors mentioned in the

(1) “Al-Mughni”, Ton Qudamah, vol 4, p 376. “Al-Inaf”’, Al-Mardawi, vol 5, p 331-332.
“Majmou Fatawa Sheikh Al-Islam Ibn Taimieyah”, vol 31, p 319.

(2) “Sunan Ibn Majah”, vol 2, p 832, “Musnad Al-Imam Ahmed”, vol 4, p 307, “As-Sunan
Al-Kubrah”, Al-Baihagi, vol 6, p 33-34.
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Fatwa for this case is delivered by the Mathhab(!).

According to his Mathhab, the late Imam Malik was once asked
whether a guardian has the right to sell a real state that belomgs to or-
phans and he replied:

The answer for that has many folds: As for the property whose pro-
ceeds don’t provide living for them and that they have got no other
money, then it can be sold and no blame will be on that as there might
be someone who is interested in it and who would pay a higher price
due to some advantages such as if their property is adjacent to his, the
thing which arises his need for it and hence prices it. There is no
blame on that; but any other opinion is not held by Imam Malik. Add-
ed to this is another opinion in the Mathhab which advocated the per-
missibility of selling if the proceeds of the property is not sufficient(.

According to Mathhab Imam Ash- Shaﬁ1 it. is permissible for the
guardian to sell a real estate belongmg to minaros if there was a ne-
cessity; such as their need for dress, paymg of a deb_t maintenance or
that which need can’t be removed expect by it. Also it is permissible
for him to sell it if that implied satisfaction or if he feared that it may
drown or go to ruins or the like®).

According to Imam Ahmed:Mathhab, selling is permissible in any sit-
uation in which the interest of the minor can be observed; such as if
the minors are living in a house which has no benefit and hence the
guardian sells it and buy another one in a place with more benefits; or
when he thinks that the purchase of satisfactory property can't be un-
less he sells this property. Also the property may be situated in a place

(1) “Natai’j Al-Afkar”, Qadhi Zada, vol 10, p 508-510, “Kashful-Haqaiq” Al-Afghani, vol
2, p 327-328. “Al-Mabsout" As-Sarkhasi, vol 28, p 33,

(2) “Al-Muddawannah”, Sahnoun, vol 4, p 288. “Sharh Manhui-Jaleel” ‘Haish, vol 5, P
589. i

(3) “Nihaytul-Muhtaj” Ar-Ramly, vol 4, p 376-"Hashiatul-Tamai", vol 3, p 349,
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a guardian on large property belonging to his orphan and when he
reached of age nephew, he refused to return his property to him; and
when this Ayah was revealed, his uncle said: 1 seek refuge with Allah
from the great sin, and he returned the.property to its owner. The Mes-
senger of Allah (peace and prayers be upon him) said: And those
saved from the covetous;uess of their souls and return others’
property, Allah _wloul'd make his House, (i.e Paradise) permissible
for them. When the boy received his property, he spent it in the cause
of Allah(®. -

The Fugaha have based a general principle on these rules; that is the

guardian’s disposing of an orphan’s property is based on whatever
brings benefit to him.

According to mathhab Imam Abi Hanifah, if the guardian made Haw-
ala (the transference of a debt from one person to another) by uSihg
the orphan’s property, and that was good for the orphan, then it would
be valid, but if the first one (the guardian) is well to do, then it would
not be valid as it wastes the orphan’s property.

The later Fuqaha of the' Mathhab believe that it is not permissible for
the guardian to sell the real estate belonging to a minor except in three
situations. -

I- If the deceased has a debt due on_him which can’t be fulfilled un-
less by the price of the real estate.

2- If the minor is in need for the price of the real estate.

3- If the purchaser wants to pay double for the real estate, and the

(1) “Aj-Yami‘ Li-Ahkam Al-Quran”, Al-Qurtobi vol 5,p 8.
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Among them also are the obligation to do good and, to be kind to him
and to respect the being of his father’s position.

From the Sunnah, many Ahadeeth were reported in the virtue of main-
taining the orphan. one of them is the saying of the Messenger of Al-
lah (peace and prayers be upon him): “I and the person who looks
after an orphan and provide for him, will be in Paradise like this”,
thus putting his index and middle fingers together (meaning by that: in
Paradise)(1), Allah, as well, ordained to look after an orphan in his
property, deriving evidence from the Book and the Sunnah..

From the Book is his Almighty saying: '

To orphans restore their pfqpert'y

(When they reach their age)

Nor substitute (your) worthless things

For (their) good ones; and devour not

Their substance by (by mixing it up)

With your own. For this is

Indeed a great sin(?).

This Ayah commands Believers to give orphans their property and
forbids any substitute of it: by taking the good of it and mix it with the
guardian’s property and then mix the worthless of his property with
the orphan s property.

Also this Ayah includes a pI'OhlblthB not to devour orphans prop-
erty by mixing it up with the guardians’ property as the Arabs, during
Jahilieyah, used to do. Allah described that as the great sin. It is said
that this Ayah was revealed on a man from “Ghatafan” tribe who was

(1) “Sahih Al-Bukhari”, vol 7, p 76. see “Sunan Abi Daoud"”, vol 4, p 338, “Al-Muwaa",
Al-Imam Malik, p 676-"Mishkatul-Masabeeh™, At-Tibreezi, vol 3, p 1384,
(2} Surat An-Nisa, verse 2.
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146-  The Rule on a Guardian’s Action
of selling a Real Estate belonging
to an Orphan who was was not in

Need nor in Compulsion for its Price

The content of the case is a question which states that there is a
man who appointed one of his relatives as a guardian for his un-
der age childern so as to take care of them until they attain pu-
berty. According to such a will, the guardian could dispose of
their property, whether by selling, buying and hiring, in the way
he believe it implies a benefit for them. One of these dispositions is
his selling to one of their real estates. As a result, their mother re-
jected this sale claiming that the childern are not in need for its
price and that this selling would cause harm to them.

The question is whether such a an action is legitimate or not.
Generally speaking the answer for this question is that the orphan
,being in this state, is in need of care and doing good to him as this
stage of his life is a stage of weakness which requires providing better
guardianship for him and from a good guardian.
Thus, Allah ordained to preserve the orphan in himself taking ev-
idence from the Book and Sunnah. '
As from the Book, Allah ordered his Prophet not to treat the orphan
harshly in his Almighty saying:
Therefore, freat not
The orphan with harshness(l-
Harsh treatment has various shades of meaning, among them are for-
bidding to be unjust to him, disdaining, humiliating or degrading him.

(1) Surat Ad-Dhuha, verse 9,
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acts he committed during his apostasy. But if he committed any pro-
hibitations while he was under the Muslims rule, he should pay Dha-
man (compensation) for anything he has damaged; be it a self or prop-
exty(.

It is revealed from the opinions of Imams that the acts committed by
the non-Muslims who had not embraced Islam at all are forgiven in
case if he embraced Islam and did well in it; whether this acts pertain
to the Rights of Allah or to those of people and this in compliance
with the fact that Islam abrogates what precedes it. As for the Muslim
who reverted from Islam and then returned to it, he is not committed
by what he had left from Allah Rights, but he is committed by those of
people because he has been acquainted with them and admitted their-
legitimacy before his apostasy and hence it is obligatory on him to sat-
isfy them after embracing Islam.

The summary of the case Islam is the religion of eternal nature
mercy, tolerence and of forgiving faults and sins. Moreover, Islam
erases what preceds it and hence whoever ambraced it, all the pro-
hibited acts he once committed would be dropped of him.

But if he was a Muslim and rejected Islam,and then he returned to
it, then only the Rights of Allah would be dropped of him during
his apostasy while the rights of people remain in his covenant,

And Allah is All-Knowing

(1) see “Al-Mughni”, Tbn Qudamah, vol i0, p 111-112, “Al-ForoU";, Tbn Muflih, vol 6, p
175-176. “Majmou Fatawa Sheikh Al-Islam Ibn Taimieyah” vol 22, p 10. '
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whatever transgression they inflicted on Muslims and also be punished
for committing Zina; but there is a known dispute as concerning the
punishment for drinking wine(D.

This is with regard to the Non-Muslim (who had never embraced Is-
lam at all). But the one who embraced Islam and apotosized then he is
subject to many rules. In Mathab Imam Abi Hanifah, the Rights of Al-
lah are dropped of him while those of people are not®, In Mathhab
Imam Malik if he reverted from Islam in an Islamic country and at-
tacked people in their lives and property, and later is arrested and he
retwrns to Islam, then all of that which he committed would be
dropped of him: the same as the case of Al-Harbi (an infidel living in
an enemy territory) if he embraces Islam.

But if he apostasized and attacked people in themselves and usurp
property ‘while he was in an Islamic country and then he returned to
Islam, all the Rights of Allah such as (Zina), theft and Huddul-
Hirabah (punishment stipulated for robbery) would be reliniquished of
him, but he would be punished for the rights pertaining to people such
as in property, murder and injuries®).

According to Mathhab Imam Ash-Shafi‘i nothing would be dropped
from the apostate during his apostasy whether regarding the rights of
Allah or those of the people(®,

In Mathhab Imam Ahmed the apostate is committed to whatever he
has abandoned before his apostasy, but he should not make up for the

(1) “Majmou’ Fatawa Sheikh Al-Islam Ibn Taimieyah”, vol 22, p 7-10.

(2) “Hashiat Ruddul-Muhtar”, Ibn ‘Abdeen, vo! 4, p 251-252.

(3) “Al-Mi‘yar Al-Mu‘arrub”, vol 2, p 345, “Bulghat As-Salik” As-Sawi. vol 2, p 419,
“Ash-Sharh As-sagheer”, Ad- Dlrdeer vol 2, p 429,

{4) “Al-Majmou‘”, An- Nawawu. vol 3, p 5. “Nihaytul-Muhtaj” Ar-Ramly, vol 1, p390
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invalid contracts and possessions like the contracts of Riba, gambling,
selling of wine, in addition to the conclusion of marriage without a
guardian nor witnesses, holding the Muslims’ property by force and
the like, then the rule of such a prohibited acts is that they would be
dropped upon embracing Islam. And would be considered in his right
as in the degree of the non-prohibited act. Moreover, Islam forgives
for him considering the contarct and the held property as prohibited,
so much that the act would become (in his right) as pardon in the same
degree as to the one who concluded a contract or held a property that
are not prohibited and hence what is applicable to the Muslims would
be applied to him. Thus, whatever possession resulted from the invalid
contracts, ownership approved of it if they embraced Islam or came
before us to judge among them.

Imam Ibn Taimieyah stated that the Kaffir would not be punished for
any prohibited act he committed before embracing Islam whether he
considers it forbidden or not. Accordingly, he would not be punished
for homicide, Riba, theft, otherwise; whether he committed these sins
with Muslims or with those sharing him the same religion.

Because, in committing these sins against Muslims, he thought that
they were permitted by his people; and as for those sharing his re-
ligion, they are allowed according to Islam even if he believed these
acts were restricted. Thus, we say: whatever captives and properety the
Unblievers captres from each other, they would not be punished for
after embracing Islam even if they considered that as forbidden.
Hence, as long as this act is permissible in his religion or in Islam, then
punishment would be dropped.

But if it is forbidden according to both religions such as if he has a
covenant with another people; so if his covenant was with Muslims,
then, in this case, he would be either Musta‘min,{!} a Dhimmi or Mu-
salih(® and should pay Dhaman for whatever damage they caused to
Muslims, whether in selves or property and should be punished for

(1) The one to whom protection is assured,
(2) The reconciler.
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has previously committed would be erased(!).

Also deriving evidence from what was narrated that Hakeem Ibn Hiz-
am, may Allah be pleased with him, said: O, Messenger of Allah what
do you say about matters I used to make during Jahililieyah (period
before Islam) such as paying of sadaqa, releasing of slaves, keeping
good relations with relatives; would I be rewarded for them? the Mes-
senger of Allah(peace and prayers be upon him) said: Your Islam is
is counted by the good deeds you have made before®,

In Mathhab Imam Ahmed, there is a clear elaboration of this matter
and we transcribe it word for word as follows:

Any obligation the Kaffir has abandoned such as Salat, Zakat and
Siyam, he should not make up for it after embracing Islam, because he
didn’t believe in its obligation and this whether he recieved the Mes-
sage of Islam or not; and whether his Disbelief was due to denial, ob-
stenation or out of his ignorance.

There is no differece in this ruling between the Dhimmi and Al-Harbi
~ with the exception of the rights which the Dhimi is obliged to satisfy,
such as paying debts and returing of trusts and usurped property. these
rights are not dropped by entering Islam as he was already committed
to them before being a Muslim.

But as the pure Harbi was not committed to any obligation with Mus-
lims, whether regarding ‘Ibadat or any rights, then he would not be
obliged to satisfy anything neither concerning the Rights of Allah nor
those of Muslims. Yet, if he is to be punished for leaving them if he
didn’t embrace Islam, nevertheless Islam wipes out what precedes it.

Also whatever prohibited acts {(according to Islam) the Kaffir com-
mitted which he regarded as lawful according to his religion such as

——————— g oy

(1) "Sunan An-Nasaie”, vol 8, p 106, Kunzul-Ummal”, Barhan, vol 1, p 69-70.
(2) “Musnad Imam Ahmed®”, vol 3, p 402. “Al-Musunnuf” Abdul-Razzaq, vol 10, p 54.
“Kunzul-Ummal", Al-Burhan, vol 1, p 262.
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According to Mathhab Imam Malik if Haddul-Qatl, i.e (punishment
prescribed for murder) was to be imposed on the Kaffir (unbliever)
who, afterwards embraced Islam, then he should be protected (by
law) and be treated as a Muslim. And, if he divorced his wife and then
embraced Islam, his dovorce would not be valid. Also, whoever took
an oath and then embraced Islam, he would not be obliged to nullify.
Also on whomever all these things became obligatory, all these would
be forgiven for him.

But if he committed Zina, and then embraced Islam, no Hadd would
be inflicted on him.

Ashhab related that Malik had said: Allah Almighty is concerned with
all acts preceded Islam; whether concemmg property, blood or any
other thing.

In Mathhab Imam Ash-Shafi‘i, a non-Muslim who had never em-
braced Islam at all is not required to make up for the enjomed duties
because Allah forgives all of his preceding acts .

One of the opinions of the Mathhab regardmg this matter is that if the
non-Muslim (who had never embraced Islam at all) committed any
virtous deed for which Niyyah (intention) is not stipulated for its va-
lidity such as Sadagah (chanty), keeping good relations with relatives
and the like, Allah would give him generously in this Life, but if he
embraced Islam, he would be rewarded for that in the Hereafter(!),
This is according to the selected valid opinion in the Mathhab deriving
evidence from what was narrated that the Messenger of Allah (peace
and prayers be upon him) said: If a person embraces Islam and does
good in Islam, Allah would write down for him any good deed he
has once done (before becoming a Muslim) and evéry, bad deed he

(1) “Al-Majmou'”, An-Nawawi, vol 3, p 3-5, “Nihaytul-Muhtaj” Ar-Ramly, vol 1, p 389,
“Qalioubi wa ‘Umaira” vol 1, p 120-121 “Mughni Al-Muhtaj”, Ash-Shirbeeni, vol 1,p
130.
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Evidence from the Book is His Almighty saying:
Say to the Unbelievers,
If now they desist {from unbelief)
Their past would be forgiven themn;(D.

Ibn Al-‘Arabi said: This is a gift Allah has granted to his servants who
when they were Unblievers indulged into Unbelief, crimes and com-
mitted disobediences and sins; so, if this had required punishment for
them , they would have never repented nor attained forgiveness.

That is why Allah has made it easier for them so that their repentance
be accepted when they turn to Allah and hence gain forgiveness by en-
tering Islam and have all their past destroyed so that they might be en-
couraged to embrace Islam. For had they known that they would pun-
ished,then they would have never repented nor have embraced Islam().

From the Sunnah, Ibn Sa‘d has narrated in his (Tabagat) about Az-
Zubair and Jabir Ibn Mut‘am that the Messenger of Allah (peace and
prayers be upon him) said: Islam rescinds what was before it.()In
another Hadeeth said:Islam abrogates what was before it, Hijrah
abrogates what was before it, and so does the Hajj(®.

~ In the Figh of Imams, it was stated in Mathhab Imam Abi Hanifah
that obliga_tions and duties are not obligatory on a non-Muslim in or-
der not he may be adrressed to'perforn'l them after embracing Islatn.
This by way of showing mercy to him as well as a means of mitiga-
tion for him®,

(1) Surat Al-Anfal, verse 38.

(2) “Aj-Jami‘1i Ahkam Al-Quran”, Ibn ‘Amabi vol 2, p 853,

(3) “Musnad Imam Ahmed”, vol 4, p 199, “Kunzul-Ummal” Al-Burhan, vol 1, p 66.

(4) Sahib Muslim, vol 2, p 138.

(5) Badaea‘’As-Sanaea‘, vol 2, p 4, see “Hashiat Ruddul Muhtar™, Ibn ‘Abdeen, vol 2, p
75-76.
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We submit (in Islam)(D

Islam is the religion of mercy and forgiving of faults and sins. Allah
has ordained for Himself (the rule) of mercy and forgiving for any one
who did evil in ignorance and then repented, in his Almighty saying:

Your lord hath inscribed

For Himself (the rule of} Mercy: verily

If any of you did evil

In ignorance, and -thereafter

Repented and amended

(His conduct), lo! He is

Oft-forgiving, Most Merciful®,
He linked the “Message” of his Messenger and Prophet with Mercy in
his Almighty saying:

We sent thee not, but

As a mercy for all creatuers®,

This is in general, but concerning this case, it is apparent that the non-
Muslim when enters Islam, is really transferring to another stage of
life; or to be exact he is transferring from one life to another one
which is different in its permissible acts, obligatibns and commit-
ments, as well as in its nature, but he is still haunted by his past deeds
in his first life. However, the Book, the Sunnah and the Figh of Tm-
ams indicated that anyone who enters Islam, his perivous sins and
faults would be forgiven and this if he gives up what he used to do.

(1) Surat Al-'Ankbout, verse 46,
(2) Surat Al-An‘am, verse 54,
(3) Surat Al-Anbiya, verse 107,
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Then when thou hast
Taken a decision,
Put thy trust in Allah
For Allah loves those
Who put their trust (in Him)()
Also Islam is founded on convinction and call which is accompanied
with wisdom and good word. Almighty Allah ordered his Messenger
to abide by that in his saying:
Invite (all) to the Way
Of thy Lord with wisdom
And beautiful preaching;
And argue with them
In ways that are best(?
- And in his saying:
And dispute ye not
With the People of the Book
Except in the best way, unless
It be with those of them
Who do wrong |
But say “We believe
In the Revelation which has
come down to us and in that
Which came down to you;
Our God and your God
Is One; and it is to Him

(1) Surat Al-‘Imran, verse 159,
(2) Surat An-Nahl, verse 123,
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145- The Rule on the Acts Committed by the
Person before Embracing Islam

The content of the case is a question raised by a brother in the
U.S.A in which he states that if a Non-Muslim individual enters Is-
lam, then what is the rule of the acts he had previously committed
before declaring Islam, such as murder and similar prohibitions?

The answer is that Islam is the religion of nature, which prepares
man for a natural life copes with his psychological and physiological
formation, and facilitate his life by removing any obligation which
may lead to his embarrassment. Also Islam is based on giving man
good tidings of benefits to him and enlightening him on what may
ward harm off him. Moreover, Islam is based on tolerence and ev-
idences of this arc numerous,one of them is his Almighty saying:

It is part of the Mercy

Of Allah that thou dost deal
Gently with them

Wert thou severe

Or harsh-hearted,

They would have broken away
From about thee: so pass over
(Their faults), and ask

For (Allah’s) forgiveness

For them; and consult

Them in affairs (of moment)
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witness himself, and a contradiction occurs between one testimony
and another one.

It is seems that the two testimonies mentioned by the enquirer may
be contradictory because each one proves a right in a certain plot
of land but they are different as to agree about its name and loca-
tion. And difference in the two evidences of the testimony refutes
the properness and perfection of the evidence from it.

Yet, proving of a testimony and how far it is different or contra-
dictory is one of the matters which is subject to the judiciary ver-
tification and hence proving or refuting of the partnership between
the claimant and the defendent is a matter which refers to the ju-
diciary discretion.

And as for what is said by the enquirer that the two witnesses are
affected in their justice, this matter would be referred to judiciary
to judge in the claims raised by one of the two litigants as con-
cerning invalidating or attestation of the witnesses.

And Allah is All-Knowing
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I say: based on this, the two testimonies mentioned by the enquirer
may be contradictory as each one proves one right for a claimant in a
certain land but they are different as concerning its name and location.
However, difference refutes the propemess and the perfection of the
evidence, because its perfection requires the agreement of the two tes-
timonies in specifying the place of the testimony in a way which re-
futes doubt and brings upon certainity, deriving evidence from what
was said by the Messenger of Allah (peace and prayers be upon him):
Do you see the Sun? He replied in the affairmative. He said: Tes-
timony is like that, either testify or leave it. However, to know the

sun means certainity that can be achieved whether by seeing or the
like.

Yet, proving of testimony and how far it is different or contradictory is
one of the matters which is subject to judiciary vertification. We have,
only mentioned some of the Fugaha opinions in the case. As for the
question whether those two testimonies can prove partnership between
the claimant and his litigant we can say that proving of one of themand
refuting of the other is a matter which refers to the judiciary discretion.

As for the saying of the enquirer that the two witnesses have some
faults which may affect their justice, this should be referred to the ju-
diciary to judge what is claimed by one of the two litigants againts
them (the witnesses) as concerning “Aj-Jarh and At-Ta‘deel”, i.e in-
validating and attestaion of the witness.

The case can be summarized that testimony is one of the important
issues in the legal proceedures of litigants as it entails maintaining
or refuting rights, and for this reason Islam had stressed on its
greatness and on what is incumbent upon witnesses of being honest
in making it.

Moreover, testimony should not be made unless by truth and with
full knowledge.

Contradiction or difference in testimony is of two kinds: A contra-
diction regarding the testimony itself, i.e in the statements of the
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an act, and that the two witnesses disagreed in its time, place or a
quality of it which indicates difference between the two acts, their tes-
timony would not be completed as in the case if one of the two wit-
nesses testified that someone had usurped a sum of money from an-
other on the day so and so, and the other witness testified that he had
usurped him on another day (different from the first), or one of them
testifies that he had usurped from him at an (x) place, and the other
witness at another place. By this, testimony would not be completed
due to the fact that no two witnesses have testified to whatsoever act
committed. Hence, if the two witnesses disagreed regarding the time
of murder, its place or its quality, or in drinking wine or in Qadhf
(slander), then testimony would not be completed because testimony
of one of the two witnesses differs from that delivered by the other.

But if the difference concerning the quality of the affair testified for
requires contradiction, such as if one of them testified to a thing such
-as for instance “wear” and the other to a “sum of money”, then the tes-
timony would not be completed because such a thing is an affirmation
by the truth on the one against whom testimony was made by means
of one testimony.

But if each act was testified for by two witnesses who disagreed re-
garding the time, place or the quality, then the two acts would be
proved as each one had been approved by a clear-cut evidence which
If it was set alone, it would prove right, and on the other hand, the oth-
er testimony would not contradict it as it is possible to combine them
unless the act be of .the “non-frequent” type such as Killing of a def-
inite man, and in this case it would contradict the two testimonies and
hence one of them would become incorrect(),

(1) “Al-Mughni”, Ibn Qudamah, vol 12, p 130-132. see “Al-Insaf” Al-Mardawi, vol 12, p
24-28. “Kashshaful-Qina* Al-Bahouti, vol 6, p 413-415, “Mattalib Auli An-Nuha”,
Ar-Ruhaibani, vol 6, p 604. “Kitab Al-Forou'" Tbn Muflib, vol 6, p 544-546. “Sharh
Muntaha Al-radat” Al-Bahouti, vol 3, p 542-543.
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permissible in marriage. It takes place when witnesses don’t gather at
the place and time when calling the guardian of the would be wife and
her groom make contract of marriage but the witnesses only witnessed
the confract the marriage and then dispersed. Or each one said to his
friend call whomever you meet to bear witness (to the marriage), and
this on the basis that testimony is not a condition for the contract va-
lidity. However, this is contradictory to what was narrated about
Imam Malik who believe it as a condition.

Another opinion in the Mathhab says that the testimony of (Ab-
dad) would not be accepted if each of the witnesses testified differ-
ently to the statement of the other even if all of their testimonies have
one meaning until two witnesses of them agreed on the same wording
of the statement. However, Imam Malik opposed such an opinion say-
ing that if two testimonies are similar in meaning but with different
wording, then this will be valid. For example, if a person said in his
testimony: This land is for that man, and another said: This land is his
property, than the land would be for him because “his property” mean
“his land”(D.. '

According to Mathhab Imam Ash-Shafi‘i, if a man claimed that he
has two thousands dirhams due from another man, but one of the wit-
nesses testified that the borrower had confirmed for him only one
thousand, while another witmess two thousands; then, according to
their testimony, only one thousand would be proved because they
agreed on. And he has to swear with the witness, who testified to the
two thousands, that it is two thousands for him, then the other thou-
sand becomes his (),

According to Imam Ahmed Mathhab, if testimony was delivered on

(1) “Tabsirat Al-Hukkam” Ibn Farhoun, vol 2, p 6-8, see “Ashal Al-Madarik” Al-
Kashnawi, vol 3, p 213, 226. “Mawahib Aj-Jaleel”, Al-Hattab, vol 6, p 210,
(2) “Al-Ma jmou*", An-Nawawi, vol 20, p 272-274 see “Al-Hawi" Al-Mawrdi, vol 21, p
262-266. see “Al-Muhudhdhub”, Ash-Shirazi, vol 2, p 320, 338.
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the case if one of the two witnesses bears witness to sale and the other
one to inheritence and, here, testimony will not be accepted as the two
contracts are different in both from and meaning. Another example is
when one of them bears witness to a measured item; while the other
bears witness to a weighed item, and hence their testimony will not be
accepted due to the difference in kind between the two properties.

Difference may take place in the amount of the thing testified for,
such as if a man brings suit against another one that he has two thou-
sands dirthams and then he asks two persons for testimony, and that
one of them testifies that the man has two-thousands; while the other
testified that he has one thousand. According to Imam Abu Hanifah
their testimony will not be accepted, but his two companions stated
that the testimony that the man has one thousand, is the one which
will be accepted.

Difference of testimony may be in time and place, but if testimony
was about recognition of rights, then the difference would be accepted
because recognition might bear frequency and hence it would be pos-
sible to reconcile between the two testimonies as he heard about the
recognition in two times or two places.

But if difference was in the act, i.e murder, usurpation, constituting of
a sale, divorce, marriage and the like, then such difference would be

"rejected because such an act would not bear frequency as difference of
time and place therein requires a differernce in the two testimonies
which makes them non acceptable(),

In Mathhab Imam Malik, there are many opinions concerning the dif-
ference in testimony, and the correction of some testimonies to each
other. The testimony of (Abdad), i.e that of dispersed witnesses is

(1) “Badaea’ As-Sanaeca‘", Al-Kasani, vol 6, p 278-279. See “Fathul-Qadeer”, Yon Al-
Humam, vol 7, p 383, 440-444, see “Al-Mabsout”, As-Sarkhasi. vol 16, p 116, 173-
176. o
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affirmative. the Messenger, then said to him: Either you give tes-
timony like that or leave it(),

Contradiction or difference in testimony is of two types:

A contradiction regarding the testimony itself, i.e in the statements of
the witness himself as if he, for example, said: the colour of the car,
which ran over the person, was red and then he said it was white. An-
other example is if he testified that the land, disputed upon in the part-
nership, is located in (x) place and then he testified again that it is lo-
cated in a place different from the first location; such testimony is
contradictory in its self and would not be correct.

The other type where contradiction occurs between one testimony and
another one: such as if one of the two witnesses said that the car
which caused the accident was a big one or was of (x) model; while
the other witness said that it was small and of (y) model. The two- tes-
timonies are different from each other as each one is independent.

Fuqaha have ccomperhensively discussed the issue . of contra-
diction between testimonies and what is incumbent regarding it.

In Mathhab Immam Abu Hanifah, testimony of two witnesses must
agree with each other in wherever the number is stipulated. And if
they were different they would not be accepted because such a thing
necessitates a difference between both the case and the testimony.
Also when they became different from each other, nothing would be
available except one of its parts which is not enough in wherever the
number is stipulated.

Difference may be in the kind of the affair witnessed for such in

(1) “Kupzul-Ummal”, Al-Bukhari, vol 7, p 23. see “As-Sunan Al-Kubrah”, Al-Baijhagi,
vol 10, p 156.
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This Ayah commands the taking of witnesses who are endued with
justice, and refutes other; lest that rights would be given to those who
are not entitled to, and withhold from those entitled to.

Also, Almighty says:

And pursue not that

Of which thou hast

No knowledge; for

Surely the hearing,

The sight, the heart

All of those shall be questioned of(D,
This also Iincludes an emphasis that these three faculties are re-
sponsible of what you do whether good or evil.
In his Almighty saying:

Their ¢vidence

Will be recorded, and they

Will be called to account!(®,

There is an emphasis that whatever man witnesses to will be brought
to account for and either be rewarded or punished for it.
Also his Almighty saying:

------------- [LTTYY Ol'lly he

Who bears witness to the Truth,

And with full knowledge(®).
requires that testimony should not be made unless truthfully and with
full knowledge.

From the Sunnah, it was stated that the Messenger of Allah (peace and
prayres be upon him) was asked about giving testimony and he an-
swered the enquirer by saying: Do you see the Sun?He replied in the

(1) Surat Al-Isra, verse 36.
(2) Surat Az-Zukhruf, verse 19.
(3) Surat Az-Zukhruf, verse 86.
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144-  The Rule on the case if Witnesses give a
different or a Contradicting Testimony

The content of the case is a question which states: there is a per-
son who brought suit against another one that they are partners in
a land which he mentioned its name and location and brought two
witnesses: One of them testified that the claimant and the de-
fendent are partners in the stated land and mentioned its name
and location as claimed by the claimant. While the other witness
testified to same but when asked about its name and location, he
mentioned a name and a location seem to be different from those
mentioned by the claimant and the first witness. The enquirer is
asking whether those two testimonies can prove partnership be-
tween the claimant and the defendent in the stated land; adding
that both witnesses have some faults which could affect their com-
petence. The enquirer asks about what should be done regarding

that.

The answer is that testimony is one of the important matters in the
cases raised by litigants as it entails maintaining or refuting rights.
That is why Islam had stressed its seriousness and on that which is in-
cumbent upon witnesses in being honest in conveying it in a way
which releases them from any blame and the litigants. However, this
can not be attained except by a complete and proper testimony wheth-
er concerning it or those performing it.
Evidence of this is shown in both the Book and Sunnah,
From the Book, is his Almighty saying:

And take for witness

Two persons from among you, |

Endued with justice(D),

(1) Surat At-Talag, verse 2.
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“Mashi’ah” because leaving some obligation is regarded as an evil
deed,and doing some of it will be regarded as a good deed. Also
doing some of the prohibited acts is regarded as an evil deed, and
leaving some of them is regarded as an obedince; and hence the
committor in both cases, will be one of those who mix a good deed
with another bad one.

It is necessarily known from religion that the Muslim has a
blameless record and he should be regarded according to his ap-
parent behaviour. So that we should not treat him by a n inter-
pretation implying an evilish suspicion if we know nothing of him.
And the Muslim who commits a sin may not be, always, in this
condition for as he is inclined to commit disobedience, he is also
inclined to obedience, but he is even closer to the latter by the in-
- stinct which Allah had created in him.

And the obligation not to have an evilish suspicion towards a Mus-
lim, requires that the funeral Salat should be performed on him
and to be buried with Muslims deriving evidence from the saying
of the Messenger (peace and prayers be upon him): Perform fu-
neral Salat on whomever said “La Ilaha Illul-Lah”,

And Allah is All-Knowing
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The obligation of susbecting the Muslim unless he is known as a dis-
believer or a hypocrite requires performing Salat on his funeral and
bury him with Muslims deriving evidence from what was said by the
Messenger- of Allah {(peace and prayers be upon him): Perform the
funeral Salat on whoever said “La Ilaha Illul-Lah’*(1).,

Consequently, no one has the right to believe that performance of
the funeral Salat on this singer, that poet or that Fassiq (sinner) is for-
bidden, since each of these has died while he is a Muslim testifying
that “La [laha Illul-Lah and Muhammed is his Messenger”.

The summary of the case is that the gravest sin is (Ash-Shirk
Billah); a sin which Allah doesn’t forgive its commitor if he dies
while he is in this state. However, other major sins and faults en-
ter within the “Mashi‘ah” of Allah reasoning out by his Almighty

saying:
AlHah forgiveth not
That partners should be set up
With Him; but He forgiveth
Anything else, to whom
He pleaseth'®.

Driven not from the Islam him who committed one of the pro-
hibited acts, such as adulterly and drinking of wine, unless he was
denying one of the pillars of Islam or Faith or believing that what
was forbideen by Allah in his Book or the Sunnah of his Prophet
is not forbidden. Anything else will be within the framework of

(1) “Majma‘Al-Zawaid” Al-Haithami, vol 2, p 67.
Sunan Ad-Daraqutni, vol 2, p 56- Al-Haithami said:
This hadeeth was related by At-Tabarani in “Al-Kabeer”, and Muhammed Ibn Al-
Fadhl was one of the chain of its narrators and he was not a reliable source.

(2) Surat An-Nisa, verse 48.
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Hypocrites during the era of the Messenger of Allah (peace and
prayers be upon him)(,

I said: We necessarily know from religion that the Muslim has a
blameless record; i.e his condition is concealed, and he should be re-
garded according to his apparent behavior. Hence, we should not treat
him by an interpretation implying an evilish suspicion if we are not ac-
-quainted with him. That is why Allah has ordered his Servants to avoid
suspicion for it is in some cases a sin. Almighty says:

O ye who believe!

Avoid suspicion as much

(As possible): for suspicion

In some cases is a sin(®.

And the Messenger of Allah (peace and prayers be upon him) said:
Avoid suspicion, for suspicion is the falsest element in a talk(®),

* Moreover, the Muslim who commit fanlts may not be always like-
wise; for as he is inclined to commit disobedience, he is also inclined
to obedience but he is closer to the latier by the instnict which Allah
had created in him. Allah replied to his Angles when they said:

“Wilt Thou place therein one who will make
Mischief therein and shed blood?®

And said to them
“I know what you know not®,

(1) Thid, p 287.

(2) Surat Al-Hujurat, verse 12,

(3) “Sahih Al-Bukbari”, vol 3, p 188, “Sahih Muslim”, vol 16, p 118. “Mishkat ul-
Masabeeh” At-Tibreezi”, vol 3, p 1399.

(4) Surat Al-Bagarah, verse 30.'

(5) Surat Al-Bagarah, verse 30,
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in sin when leaving it, inspite of his knowledge that he doesn’t per-
form Salat? Also he was asked about the one who used to drink wine
and didn’t perform Salat and whether it is permissible, for him who
knows his / her condition, to perform funeral Salaf on him/ her or not?

He gave the following answer:

“He who confesses Islam, then the apparent rules of Islam, such as
those of marriage, inheritence washing him, performing Salat on him
and bury him in the graveyard of Muslims and the like, will be applied
on him. But whoever was known as a hypocrite and a (Zindeeq) i.e
Unbeliever, or having a deviant ideas, then it will not permisible for
any one who was acquainted with that, to perform Salat on him even
if the deseased had professed Islam and this because Allah forbade his
Prophet to perform Salat on the Hypocrites.

As for the one who professed lewdness but his heart was full of Faith,
such as those who commit major sins, then funeral Salat should be
performed on them by some Muslims. But anyone who refrains from
performing Salat on one of them by way of holding back others not to
do the same, by so doing, he is making a good deed. Also, he said:
Anyone who is not known as a hypocrite and he is a Muslim, it is not
only permissible to ask Allah to forgive him and perform Salat on
him, but it is a thing which is ordained and obligatory(!).

Imam Ibn Taimieyah was also asked about a person who performs
Salat for a period of time and leaves it most of the time or never per-
forms it at all, and whether the funeral Salat is performed on him/her?

He replied: Muslims are not only performing Salat on such a person,
but they are also performing it on the Hypocrites who are washed and
on whom all the rules of Islam are applied; the same as the case of the

(1) “Majmou‘ Fatawa Ibn Taimieyah", vol 24, p 285-286.,
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disobey the ruler; and excluded also are those killed in clashes of tri-
balism as they display their power to cause injustice; and finally the
sticklers who attack people protected by law, and thus they break the
law and disobey the ruler; the same as transgressors(\.

According to Mathhab Imam Malik, funeral Salat is performed on
the Salat abandoner, the highrobber and the one commits suicide(®,

In Mathhab Imam Ash-Shafi‘i any Muslim individual whose death
is known, then funeral Salat might be performed on him/her(®).

In Mathhab Imam Ahmed, funeral Salat is performed on all Mus-
lims who commit major sins and those on whom the punishment of
Rajm (i.e stoning), is inflicted and else. Imam Ahmed said: Whom-
soever directs his face towards our Qiblah and performs our Salat, we
should perform Salat on him and bury him also the furnal Salat is per-
formed on whom the punishment of (Qasas) is imposed or that who is
killed by means of (hadd) punishment. On the other hand, when he was
asked about the one who doen’t pay Zakat for his property, he said that
funeral Salat should be performed on him because it is not known that
the Messenger of Allah:(peace and prayers be upon him) had aban-
doned performning Salat on anyone except those who commit suicide
and Ghal, i,e the one who cheats in booty®.

Imam Ibn Taimieyah lengthly essays on this matter. He was, once,
asked regarding the Salat on the deceased who did not perform Salat
and if anyone performing it will be rewarded or not; and if he will be

(1) “Hashiat Ruddul-Muhtar” Ibn ‘Abdeen, vol 2, p 210-212. “Sharh-Fathul-Qadeer”, Ibn
Al-Humam vol 2,p 150. ~ ~

(2) “Igdul-Jawahir Ath-Thaminah”, Tbn Shas, vol 1, p 204-265, See “Sharh Manhud-Jaleel”
‘Taish, vol 1, p 512-513.

(3) “Mughni Al-Muhtaj” Ash-Shirbeeni, vol 1, p 348. “Qalyoubi Wa- ‘Umairah”, vol 1, p
337.

(4 “Al-Mughni Wash-Sharh Al-Kabeer", Ibn Qudamah vel 2, p 419-420. “Al-Forou*", Ibn
Muflih vol 2, p 253. “Al-Insaf" Al-Mardawi, vol 2, p 535-536
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make faults and then ask for Allah’s forgiveness and Allah would
forgive them(D.

And Also what is said by the Messenger of Allah (peace and prayers
be upon him) : Allah the All-High said: If my Servent intends a
good deed but does not do it, then I will write it down for him as a
good deed. And if he does it, I will write it down for him as from
ten good deeds to seven hundered times. However, if intended a
bad deed but he did not do it, I will not write it down against him,
but if he does it, I will write it down against him as one bad deed(®.

Hence, those who charge others with infidelity as soon as they
commit disobedience and forbid performing Salat on them and drive
them from the religion of Islam, verily, by so doing, they are defying
Allah by their opposition to his “Mashi’ah”.

The Fugaha have many statements regarding that on whom funeral
Salat is performed and that it is not. ’

According to Mathhab Imam Abi Hanifah, the funeral Salat is re-
garded as Fardh Kifayah, i.e collective obligation on every Muslim
who died reasoning out by what was narrated about the Messenger of
Allah that he said: Perform funeral Salat on every person whether
being a righteous or a wicked®. And also his saying: The rights of a
Muslim on the Muslims are six; one of them is to follow his funer-
al’s procession®,

No one is excluded from this ruling except the transgressors and
highway robbers and this with the purpose of humiliating them as they

(1) “Sahih Muslim”, vol 17, p 65. “Majma* Az-Zawaid", Al-Haithami, vol 10, p 215
“Kashful-Khafa wa-Muzeel Al-Albas™ Al-‘Ajlouni, vol 2, p 213,

(2) “Sahih Muslim”, vol 2, p 148, See Sunan At-Timithi, vol 5, p 247,

(3) “Sunan Ad-Dar quini”, voi 2, p 57. “As-Sunan Al-Kubrah™, AliBaihaqi who described
it as a weak hadeeth.

(4) “Sunan At-Tirmithi”, vol 5, p 75. “Kunzul-Ummal” Al-Burhan, vol 9, p 29,
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charged with infedelity as then he is denying the Quran; and it is not
permissible for him to despair from Allah’s Mercy nor it is permissible
for others to drive him to despair from this Mercy.

Almighty Allah told him by his saying:-

Say: “0O my Servants who

Have transgressed against their souls!

Despair not from the Mercy of AHah

For Allah forgives

All Sins: For He is

Oft-Forgiving, Most Merciful(V.
On the other hand, the Muslim’s evil deeds are warded off by what he
does of good deeds such as when he asks for Allah’s Forgiveness for
his faults, or other one asking for Allah’s forgiveness or making Du‘a
for him, deriving evidence from Almighty Allah saying:

For those things that are good

 Remove those that are evil.

And His saying:

................. and ask

Forgiveness for thy fault,

And for the men

And women who believe(®),

And also dervining evidences from the saying of the Messenger of
Allah (peace and prayers be upon him}): If you didn’t make faults,
Allah would take you away and bring another people who would

(1) Surat Az-Zumar, verse 53,
(2) Surat Houd, verse 114,
(3) Surat Muhammed, verse 19,
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whose property should be preserved; having the same rights of the
Muslim such as for instance following the procession of his funeral,
performing Salat on him and making Du‘a for him.
However, (Ahl-As-Sunnah); i.e Sunnis and the Jumhour do not con-
sider anyone by his committing to one of the major sins such as adul-
tery, drinking of wine as non-Muslim unless he denied one of the pil-
lars of Islam or Faith such as the one who denies the obligation of
Zakat or Ba‘th (resurrection), or the one who doesn’t believe in the
non-availibility of the prohibition of what is regarded as prohibited by
Allah in his Book or in the Sunnah of His Messenger. Other than this,
will be locked at within the framework of “Mashi’ah”, i.e Allah’s
will,
I said: Abandoning some obligations is regarded as an evil deed and
complying with some is regarded as a good deed. Also, doing some of
the prohibited deeds is regarded as an evil deed and abandoning some
of them is regarded as an obedience. o
So, the doer, in both situations, will be, then, one of those about whom
Allah has said: :

Others (there are who) have

Acknowledged their wnong-doings:

They have mixed an act

That was good with another

That was evil. Perhaps Allah

Will turn unto them (in mercy):

For Allah is oft-Forgioing '

Most Merciful(D.

The Muslim is not charged with infidelity if he does disobedience
or commits a sin other than ash-Shirk Billah if he believes in the pro-
hibition of his deed but if considers that as Halal, then he should be

(1) Surat At-Taubah, verse 102,
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Unbelievers, and when the two troops started fighting a man from the
Unbleivers was rﬁoving among the Muslims killing one after another.
But a man from the Muslims who, as we were told, was Usama Ibn
Zaid, took him by surprise, and when he (Usama) picked up his sword
to kill the Unbeliever, he said “There is no god but Allah”. But, nev-
ertheless, Usama killed him. The bringer of glad tidings came to the
Prophet of Allah (peace and prayers be upon him) who asked him
(about the news of the battle) and he informed him until he told him
about the Unbeliever and what he had done (with the Muslims) ,Then
the Messenger calléd Usama and said (o him: Why did you kill him?
He replied: O Messenger of Allah, he hit Muslims fiercely and killed
so and so (nominating some persons) and when I tried to kill him and
saw my sword, he uttered la Ilaha Tllul-Lah “None has the right to be
worshipped but Allah”. Then the Messenger of Allah (peace and
prayers be upon him) said to him: Did you kill him? He replied in the
affirmative. The Messenger, then said: what are you going to do
with (La Ilaha Illul-Lah) when it comes on the Day of Judgement?
He said: O Messenger of Allah ask Allah to forgive me. The Mes-
senger said again: What are you going to do with “la llaha Ilul-
Lah” when it comes on the Day of Judgement(!). The Messenger of
Allah said nothing but asking him the same question.

The condemnation of the Messenger of Allah (peace and prayers be
upon him) of what Usama had done indicates how sarced and great is
the statement of “La Ilaha Illul-Lah” and that any one who utters it
would be considered as a Muslim who should be protected by law. and

(1) “Sahih Muslim”, vol 2, p 100-101, See Musnad Al-Tmam Ahmed, vol 5, p 200.
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In the Book Almighty Allah excluded the committors of major sins
other than ash-Shirk Billah. So, after He refuted forgiveness from
them, He excluded those with less major sins in his saying:

but He forgiveth

Anything else, to whom

He pleaseth(),
Mubammed Ibn Jareer At-Tabari said in this concern: this Ayah in-
dicated that anyone commits a major sin will be under Allah’s will. If

He pleases, He will forgive his sin or, else, He will punish him, ex-
cept when his major sin is the shirk Billah(®).

From the Sunnah there are many Ahadeeth'in this regard; one of
them is the famous hadeeth of Abu Dhurr about whom Abul Aswad
Ad-Du’ali narrated that he said: I came to the Messenger of Allah
(peace and prayers be upon him) while he was sleeping with a white
garment being on him. I came to him and again found him sleeping.
Then I came to him and he was awake and I sat with him. He said to
me: Any one who said “None has the right to be worshipped but
Allah” and died will enter Paradise. I said: even if he committed
(adultery) and theft? He replied: Yes, even if he committed adultery
angd theft. I repeated this question thrice and he gave the same reply.
~ But he in the fourth time said: Against your will (Abu Dhurr), he
will enter Paradise(®),

A second Hadeeth is what was narrated by Jundub Ibn Abdullah, may
Allah be pleased with him, that the Messenger of Allah (peace and
prayers be upon him) Jaunched a military expedition against some
{1) Surat An-Nisa, verse 48.

(2) “Jami‘Ai-Bayan” At-Tabari, vol 4, p 126, “Aj-Jami‘li-Ahkam Al-Quran", Al-Qurtobi,
vol 5, p 245,

(3) Sahih Muslim, vol 2, p 94, See “Sahih Al-Bukhari”, vol 2, p 69. "Sunnan At-Tirmithi*
’ vol 5,p 27.
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And also in the Hadeeth narrated by Jabir Ibn Abdullah, may Allah be
pleased with him, that a man came to the Messenger of Allah (peace
and prayers be upon him) and said: O, Messenger of Allah, what are
the two obligatory matters? He replied: Whoever dies not associating
any partners with Allah shall enetr Paradise; and whoever dies
having done the contrary shall be consigned to Hell()).

Based on the preceding, whoever dies while associating partners with
Allah is regarded far away from Islam and no funeral Salat will be
performed on him and will be considered as the non-Muslim in treat-
ment and the like as long as he continues his doing. But if he repents
according to the conditions and rules of repentance, he will be treated
according to Allah’s Will; taking evidence from Almighty saying

Those who invoke not,

With Allah, any other god,

. @),

To his saying:-
Unless he repents, believes
And works righteous deeds
For Allah will change
The evils of 'such persons
Into good, and Allah is
~ Oft-Forgiving, Most Merciful®,
Among the major sins are; murder, adultery theft and false testimony.

The committor of such sins will be treated according to Allah’s Will
as stated in the Book and Sunnah.

(1) “Sahih Muslim”, vol 2, p 92; “Musnad Al-Imam Ahmed, vol 1, p 382.
{2) Surat Al-Furqan, verse 68.
{3) Surat Al-Furgan, verse 70.
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Is to devise a sin

Most heinous indeed(D),
And His Almighty saying;
Whoever expects

To meet his Lord, let him
Work righteousness, and
In the worship of his Lord
Admit no one as partner(?,
And also his saying:

But it has already

Beqn revealed to thee,

As it was to those

Before thee, “If thou
Wert to join (gods
With Allah), truly fruitless
Will be thy work (in life),
And thou wilt surely
Be among the losers®).

Also, the Messenger of Allah (peace and prayers be upon him) told us
about the condition of the Mushrik and the punishment he receives af-
ter his death; and this in the Hadeeth which was narrated by Ibn Nu-
mair that he heared the Messenger of Allah (peace and prayers be
upon him) saying: Whoever dies while associating partners with
Allah shall enetr Hell®,

(1) Surat An-Nisa, verse 48.

(2) Surat Al-Kahf, verse 110.

(3) -Surat Az-Zumar, verse 65,

(4) “Sahih Al-Bukhari”, vol 2, p 69-70. “Sahih Muslim”, vol 2, p 92. “As-Sunan Al-
Kubrah”, Al-Baihagi, vol 7, p 44- “Kunzul-Ummal”, Al-Burhan vol 1, p 71.
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143- The Rule on Performing the Funeral Salat on
the Committor of Major Sins

The content of the case is a question stating that: is it permissible
to perform the funeral Salat on the Muslim who used to commit
some major sins during his life but he died admitting Islam and
not known to have been abandoned it. The enquirer added and
asked about the case of an indecent singer and a diésolute_poet
and the like whose doing is considered Fusq (lewdmess) and
whether the furnal Salat is permissible to be performed on them?

The answer is that sins are either major or minor and are classified
in the books of Hadeeth, Aquidah, Tafseer and Figh. One of the grav-
est sins is (Ash-Shirk Billah), i.e to associate partners with Allah. This
is one of the sins which Allah doesn’t forgive its committor because
of his grave doing and his denial of the Divihity_pf Allah Almighty.

About that Allah Almighty says:
Allah forgiveth not

That partners should be set up
With Him; but He forgiveth
Anything else, to whom

He pleaseth; to set up
Partners with Allah

(*) These are questions recevied from the readers. Answers are given by the joumal’s pro-
prietor and editor in-chief Dr. Abdur-Rahman Ibn H. Al-Nafisah after being vedfied
- and arbitrated according to the journal's rules of publication.
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Figh. These Mathahib spread all over the United Arab Emirates.

It was stated in a penal verdict: (Shari‘ah which judges the subject of
Diyyah, has decided that the Diyyah of a woman is half that of a man.
Also the Diy_yah prescribed by the Shari‘ah for the deceased’s in-
heritors is the'same compensation the Shari‘ah has enjoined to the in-
heritors.

However In the Emirate of Dubai, all, courts in their all levels and dif-
ferent types have based their judgment on the fact that the Diyyah of a
woman equals that of a man in compliance with the Federal Law nom-
ber 17 for the year 1991. '
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a male or a female unless the victim’s family pardon and demand
Diyyah. Also that whom commits murder intentionally, his pun-
ishment should be deterrent so that crime could be eradicated from so-
ciety. But in the accidental killing, the killer is not committing his
crime with the consideration that the victim is a female and hence
would be subject to a commuted punishment.
Therefore, there will be no blame if he commits it as it would be re-
garded as a mistake(D,
Preferred opinion:
The preferred opinion may be the second one because it is well-
structured as it is founded on the statements of the Holy Quran and the
Prophetic Sunnah. Almighty Allah says: '

Never should a Believer

Kill a believer;

Except by mistake

And whoever Kkills a Believer

By mistake

It is ordained that he

Should free a believe slave

And pay blood-money

To the deceases’s family
The Prophet (peace and prayers be uopn him) said: The Diyyah of a
Believer is one-hundered camels.
The Messenger of Allah (peace and prayers be upoon him) stated the
obligation and the amount of Diyyah in taking life and attacking other
parts of the body, in general terms which didn’t differentiate between
a man and woman but it treated them as equals.
Diyyah of a Woman as viewed by the Modern Judiciary of the
U.A.E:
Concerning the Diyyah of a woman, the courts decided to give a
woman half the Diyyah given to a man following the four schools of
(1) Ibid, p 39, and the following pages.
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stick is one-hundered camels(D,

This Hadeeth, also, didn’t make any difference between a man and a
woman concerning the amount of Diyyah.

From the Technical evidences:

They critisized halfing the Diyyah for a woman and that there is no
evidence for comparing the Diyyah of a woman with the inheritence
of the Diyyah of a man because it is an analogy but with a difference.
If we have to make an analogy, then why didn’t the adherents to the
first view make an analogy with the case of Qassas (retaliation) for
homicide between a woman and a man where each killed for another
in retaliation and both of them are equal conceming the Shari‘ah ob-
ligations.

objection to the second view:

They replied to the evidence quoted from the Quran or the Sunnah
(ad-Daleel - an-Nagli) that the verses and the Ahadeeth reported in the
amount of the Dlyyah of a life which is determmed by one-hundered
camels, have come in a general from including both male anvd_,_femal_e _
But some evidencess from the Sunnah have particularized this Ayah
and the other Ahadeéth,‘speciall_y the Hadeeth of Mu‘ath Ibn Jabal
concerning the Tasneef (division into two halves) of tlie‘Di_yyah.of a
womah, as well as th_e_ act of the honourable Companions . ‘Umar,
“Uthman and ‘Ali who decided that the Diyyah of a. woman to be half
that of a man which is regarded in the same degree as the traceable ha-
deeth®,

They replied to the techmcal ev1dence by saying that when a murder is
committed intentionally,:then:it is indiscutable that the penalty pre-
scribed for it is to carry out Qassas on the culprit whether the victim is

(1) “Sunan abi Dawoud”, voi 4, p 683.
(2) “Diyyatul- Mara'h"”, Sheikh Ahmed Abdul - Aziz, p 24 and the following pages.
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Except by mistake

And whoever Kkills a Believer

By mistake

It is ordained that he

Should free a believing slave

And pay blood-money

To the deceased’s family(D,

In this Ayah, Almighty Allah has ordained Diyyah for killing a Be-

liever by mistake. The Ayah didn’t differentiate between a man and a

woman but it treated them as equals regarding Diyyah. Also it came in

an obsolute general sense the obligation of the Diyyah for killing this

self whether it is 2 man or a woman. Moreover, Fuqaha unanimously

agreed that this Ayah declares the ruie of both man and woman and
hence its rule must be established as 50 i.e dealing with man and wom-
an as equals.

From the Sunnah: is the letter of ‘Umar Ibn Hazm who was sent by
the Messenger of Allah (peace and prayers be upon him) to the peo-
pole of Yemen, and it was stated in it: the Diyyah of life is one-
hundred camels.

This Hadeeth shows that the Messenger of Allah (peace and prayers
be upon him) has determined the amounts and the sorts of Diyyah to
be paid for parts of the body and for life. Also, this Hadeeth didn’t in-
dicate any difference between a man and a woman concerning the life
Diyyah or that paid for any parts of the body; otherwise the Prophet of
Allah' (peace and prayers be upon him) would have clearly indicated
it. Moreover, the word life includes man and woman, minor and adult
and male and female.

From the Sunnah, aslo, is the hadeeth of the Messenger of Allah
(peace and prayers be upon him): The Diyyah for accidental murder
which resembles intentional such as is done with a a whip and a

e r———— . ———

(1) Surat an-Nisa, verse, 92,
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The second view: Diyyah of a woman is similar to that of a man and
this is the Mathhab of contemporary Fugaha.
It was stated in “Al-Quran Agidtun Wa-Shari‘ah”, (and since we de-
rive our rules firstly from Quran, then the Quranic statement regarding
Diyyah is absolutelty general and did not differentiate between man
and woman; in compliance with Almighty saying:
And whoever Kills a believer
By mistake
It is ordained that he
should free a believing slave
And pay blood-money
To the deceased’s family
which apparently indicates that there is no difference in the obligation
of the Diyyah paid for killing by mistake between male and female(D.
Also reported in “al-‘Uquobah fil Figh al-Islami”: (the Diyyah of a
woman shoud be like that of a man because it is the a penalty for com-
mitting murder crime and it is the same if an agressor kills a man or a
woman. Also the Ayah is very clear concerning the general rules for
Diyyah paid for accidental homicide because Almighty Allah says:
Blood-money should
Be paid to his family
And a believing slave be freed

Also the prophet (peace and prayers be upon him) has determined
the amount pf Diyyah in a general sense which is one-hundered cam-
els.
Evidences stated by Adherents to the second opinion:
From the Holy Quran is his Almighty saying:
Never should a Believer
Kill a Believer;

(1) Ibid, p 260.
(2) “al-Uquobah Fil-Figh al-Islami”, Abu Zahra p 573.
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bumanity than a man but it is based on other things required by her
very nature in public life; such as it is man who is to undertake all of
the family expenses and dower; and the woman is to be responsible
for the house keeping, enduring pregnancy and delivery of babies and
to devote herself to the bringing up of childern.

Based on that, we see the balance between the share of a man and that
of a woman and percieve that woman is more lucky than man from Is-
lam point of view.

This is the foundation upon which Islam has based that women in-
beritence rules, is to be given half the amount given to men. and there-
fore, it is apparent that her share in inheritence has nothing to do with
humanity which they both share equally. Therefore, it is a wrong as-
sumption to compare the amount of Diyyah for a man and a woman,
with that of inheritence nor the argument of comparing Diyyah with
that of testimony is any stronger than comparing it with inheritence.
Almighty says:

And if there are not two men,

Then a man and two weman

The above verse cant not be reported concerning the testimony by
which a judge can give a verdict, but it was reported as means of guid-
ance to the way of authenticity and making sure of the rights among
dealers within the time of dealing. This doesn’t mean that the tes-
timony of one woman or that of several women who are not ac-
compained by a man can’t prove the truth or that a judge doesn’t pro-
nounce a judgement by it, as the maximum which is required by
judiciary is evidence(1),

(1) “sl-Jslam Aquidatun wa Shari‘ah”, Sheikh M, Shaltout , p 261.
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3- From the Technical Evidences:

Testimony of a woman is considered half that of a man and her in-
heritance, as fixed by Shari‘ah, is half that of a man.

Adherents to the second opinion replied to these evidences with the

following:

- Ustaz Muhammed Abu Zahra hold that these Ahadeeth are isolated

traditions which can’t repeal the obsolute judgement reported in the
Quran which determined for life, whether, being a male or a female, a
complete Diyyah.He added that the Ayha concemning the rules of Diyy-

ah paid for accidental homicide is quiet obvious because AI mighty

Allah says:

Blood-money should

Be paid to his family

And a believing slave be freed,

And the Prophet (peace and prayers be upon him) determined the
amount of Diyyah in a general sense which is one-hundred camels(D.
- But Ustaz Ahmed Ibrahim indicated that these traditions reported
by the honourable companions are but pure 1ndependent reasonings
from them(®), _

They objected to the [jma‘ saying that it is not a clear one but it is a si-
lent Ijma‘ because some Companions have declared their views and
the rest did not object to that and hence it became as a silent Ijma‘
which was denid by the Fugaha of Usoul to be relied on as an ev-
idence®. '

They replied to the technical evidence and said: the rules of in-
heritence for woman is not based on the fact that she is of less

(1) "*al-'Uguoubah”, Abu Zahra, p 646.
(2) “Abkam al-Mar'ah, Ahmed Ibrahim, p 100,
(3) “al-Uguoubah”, Abu Zahra, p 646,
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equals. But for more than that, the Diyyah of a woman is half that of a
man. However, what was done by ‘Umar is regarded in the same de-
gree as (al-Hadeeth al-Marfou)i.e traceable to the Prophet (peace and
prayers be upon him).

D- Onthe authonty of Ash-Sha’bi that Ali, may Allah be pleased with
him, used to say: Diyyah for injuries inflicted on women whether
grave or simple is half the Diyyah of a man(D),

This tradition shows that ‘Ali had believed that the Diyyah for the in-
juries inflicted on women is half that of a man and this regading both
grave and simple injuries. '

E- On the authority of ‘Umar Ibn al-Khattab and ‘Ali Ibn Abi Talib
that they said: Diyyah of a woman is half that of a man, regarding the
life and any felony less than it(2).

Those are two honourable Companions who believed that the Diyyah
of a woman is half that of a man both in murder and injuries, and it is
impossible to have said this opinion without hearing it from the Mes-
senger of Allah (peace and prayers be upon him).

2- Ijma‘:

It was reported in “al-Mughni”, (scholars were in unanimous agreems-
net that the Diyyah of a woman is half that of a man)®. Also it was
stated in “al-Istizkar” (Abu “Umar said: scholars unanimously agreed
that the Diyyah of a woman is half that of a man)(®).

Reported also in “al-Mujtahid”: (As for the Diyyah of a woman, sco-
holars were in agreemnet that it is half that of a man in murder only)®),

(1) “Sunan al-Baihaqgi"” vol &, p 96.

(2) Ibid.

(3) *al-Mughni”, Tbn Qudamah, vol 7, p 297.

(4) “al-Istizkar” Ibn Abdul-Barr. vol 25, p 63.

(5) “Baidayatul-Mujtahid”, Ibn Rushd, vol 2, p 506
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which is fifty camels)(D,

In the Hanbali: it was stated in “Kashshaful-Qina‘": (the Diyyah of a
woman be it a Muslim or an infidel is half that of a man sharing her
the same religion®.

Evidences:

1- Prophetic Sunnah and Traditions:

A-  what was stated in the message delivered by ‘Amr Ibn Hazm
whom sent by the prophet (peace and prayers be upon him) that the
Diyyah of a woman is half that of a man, In this message the Mes-
senger of Allah (peace and prayers be upon him) indicated that the
Diyyah of a woman is half that of a man®.

B- On the authority of ‘Amr Ibn Shu‘aib that his grandfather said: the
Messenger of Allah (peace and prayers be upon him) said: Diyyah'of
a woman is like that of a man until it reaches one-third of her
Diyyah®. | ,

This indicates that until one-third of the Diyyah man and woman stand
on a par and thereafter a woman’s Diyyah will be half that of a man.

C- On the authority of Shuraih that he said: ‘Urua Ibn al-Barigi came
to me with a message from ‘Umar which says: Diyyah paid for in-
juries inflicted on men and women such as the injury of a tooth and al-
Mudhihah (the wound which clears the whitness of bones), is similar.
But for injuries of more gravity the Diyyah of a woman will be half
that of 2 man®, '

This indicates that ‘Umar Ibn al-Khattab treated the injuries inflicted
on men and women as concerning the tooth or al-Mudhihah, as

(1)} “al-Umm", Ash-Shafi'i, vol 6, p 103

(2) “Kashshaful-Qina**, al-Bahouti.

(3) “Irwa al-Ghaleel”, al-Albani, vol 7, p 306,
(4) “Supan an-Njsaei"”, vol 8, p 44,

(5) “Musannaf Thn Shaibah”, vol 9, p 300.
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4- Adherents to the first view hold that substitution according to Sha-
ri‘ah is estimated in proportion to the damage actually occured; while
Diyyah is an amount of property which is determined by Almighty Al-
lah in a manner that bear neither increase nor decrease. Thus, by this
determination Diyyah has become a mere penalty.

Our opinion is that: Diyyah, and Allah Knows best, is but a sub-
stitution and a pure civil guaranty for the victim and his inheritors and
has nothing to do with penalty; or it has a special nature rotatating be-
tween penalty and compensation.

Amount of Diyyah of a woman as viewed by Fuqaha:

They differed among themselves regarding this issue and were of two
opinions: | -

The first one and it is held by Hanafieyah, Malikieyah, Shafi‘ieyah and
Hanabilah who believe that the Diyyah of a woman is half that of a
man.

In the Hanafi Mathhab: it was stated in “al-Mabsout”, (it was reported
to us that Ali had said: the Diyyah of a woman is half that of a man
with respect to the life and any felony lower than this and we adopted
that(D, :

In the Maliki Mathhab: it was stated in “al-Ma‘ouna”: (The Diyyah of
a woman is half that of a man in compliance with the saying of the
Messenger (peace and prayers be upon him): Diyyah of a woman is
half that of a man)®.

In the Shafi‘i Mathhab: it was stated in “al-Umm’™:

(I had never known any scholar neither in the past nor in the present
time opposing the fact that the Diyyah of a woman is half that of a man

. et e o e

(1) “al-Mabsout", as-Sarkhasi, vel 26, p 78.
{2) “al-Maon‘nah”, al-Qadhi Abdul-Wahab, vol 3, p 1336.
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implies the sense of deterrence and deprive the culprit, in some cases,
of part of his property; and resembles compensation because it com-
pensates the affected person for whatever damaged occured to him.
Moreover, since it is a criminal penalty which is not dependent upon
the claim of the wronged individual and that it implies one limit, then
the court will have no right to drop or suspend it. Also because it is a
sort of compensation which becomes part of the wronged individual’s
property rather than the court’s treasury(?.

One of the the legal systems which adopted such a method is the Civil

Procedures Law of the U.A.E. Judiciary also was captivated with it and
based its rules on it.

Adherents to the first and second trends have critisized adherents to
this view and said:

1- If Diyyah was regarded as a substitution in one of its two folds,
then making verdict by it without the demand of the wronged in-
dividual or his inheritors would not be permissible. However, sub-
stitution, according to Shari‘ah, must be claimed so as to be decided.
2- The thing agreed upon by Fugaha who follow independent rea-
soning is that the wronged individual or the blood heirs can negotiate
with the culprit regarding the amount of Diyyah and whether can be in-
creased or decreased. But the criminal penaity remains a right for the
community and the wronged individual or his inheritors can’t negotiate
about it.

3- The interest of imposing a fine, which is a financial retribution or-
dained by Shari‘ah, reverts to the state to which the decided fine de-
volves; the thing which is not applicable as to Diyyah.

(1) “Masadir al-Haq Fil-Figh al-Islami”, Abdul-Razzaq as-Sanhouri, vol 1, p 51,
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Sudanese Islamic Penal Law issued in 1991(13,

3- In the United Arab Emirates, this view didn’t find a wide response
in the judgements of the Emarati court. It was not adopted by the su-
preme court® though it was repeated in some judgements. Some cir-
cles of the criminal courts of appeal have adopted that trend. While the
sudanese judiciary has followed what was held by the Emarati courts
of appeal in the adjustment of the Fighi nature of Diyyah and con-
sidered it a as a compensation.

But the adherents to this trend have been exposed to critisicm such as:
1- In deliberate homicide the Diyyah is required from the culprit’s
property and it is he alone who should bear it and hence it acts as a de-
terrence for him in compliance with Almighty saying:

nor bearer

Of burdens can bear

~ The burden of another

" 2: Compensation varies from one person to another according to the

“damage ‘ocured to him, unlike Diyyah which was determined by the
wise Legislator and hence it is like a penalty which should neither be
modified nor decreased and which doesn’t change from person to an-
other.

3- Compensation, according to Shari‘ah, is not executed without the
claim of the wronged individual; but Diyyah should be ordered without
the claim of the affected person.

The third view: Diyyah has a Mixed Nature.

It is a sort a penalty which ranges between punishment and compensa-
tion or which has the quality of the financial punishment involving the
meaning of both penalty and compensation. It resembles a fine as it

(1) “al-Qanoun al-Ganai as-Soudani”, “Sudanese penal Law” Judge ‘Awadh Ahmed, p
551.
(2) “Qadha al-Hudoud”, Judge Hassan al-Hamadi.
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3- One of the characteristics of penalty in Shari‘ah is that it should be
executed and should never be relinquished. But in the Diyyah it is per-
missible for the wronged individual or his inheritors to relinquish it.
Moreover, Shari‘ah ugred the blood heirs or the wronged individual
for the obsolute pardon. '

4- Diyyah is incumbent upon the insane and the immature boy, but in
the Shari‘ah there are two preconditions for penalty; maturity and
preference. So, how can we punish who lacks those two 'capabilities.
The second view: Diyyah is a Compensation:

Ahdherents to this view regarded that the Fighi . nature of Dlyyah is
that it is a mere compensation(!) the purpose of which is to satisfy the
inheritors of the victim for losing hlm or to satxsfy the ‘wronged in-
dividaul for losmg one of his parts.

They based their evidence on the fact that Dlyyah pald for acc1denta1
homicide is not borne by the culprit who caused damage, rather, the
‘Aqilah is obliged by that for protectiong the rights and helpmg the
wrong doer in the financial burclen due on him. So, it is just a com-
pensation rather that a penalty. Also Diyyah is ne1ther a pumshment :
for crimes nor acts as a deterrent for them, but it compensates for
damages have failen on the victimes, and hence even those who are
incapable to bear punishments in Islam, such as the insane and the im-
mature boy are required to pay it.

Among the legislations which hold this view are:

1- Kuwaiti Civil Law which adopted such a view considering Diyyah
in its adjustment as a compensation for the physical damage rather
than a penalty(?),

(1) Ibid, 'Awadh Ahmed p 551,

(2) “al-Masoulieyah An Isti‘mal al-Ashya al-Khateerah Fjl Qanoun al-Kuwait”, i.e “Re-
sponsibility of Using Dangerous Things according to the Kuwaili Law”, Badr Jassim, p
207.

-48.



* “Diyyah of Woman according to Islamic Figh and the Judiciary in U.A.E *

And pay blood-money
To the deceased’s family
They support their opinion with many evidences, some of them are:

Diyyah is a penalty which was fixed by Almighty Allah and that the
judge should impose it as a penalty in the consideration that it is a val-
ue for the self of a definite amount which may neither be increased or
decreased nor. subject to any Ijtihad in determining it. More-
over,because it is a penalty, it could always replaces Qassas when it
can’t be applied for some reason or another, or if the inheritors forgo
it

Thus, the Emirate Penal Law issued in 1978 has adopted this opinion
considering that the Diyyah is a penalty that the court imposes on a
culprit in deliberate crimes in case of the relinquishment of the Qassas
and in the accidental crimes.

Also, this opinion was adopted by the Yemeni Law for Crimes and
punishments, issued in 1994, '

Regarding the judiciary implementation of this opinion, the Emirate
Monetarry Court decided that the Diyyah could be adjusted because it
is considered in the Emirate Penal Law as a fundemental penalty for
the accidental homicide. But this theory has been critisiced and faced
many objections, some of which are:

1- The Quranic verse from which evidence is derived doesn’t contain
what may indicate that Diyyah is a penalty, rather it states that Diyyah
is to be paid to the deceased’s inheritors.

2- The Diyjah of the accidental homicide is not paid by the culprit
alone but his ‘Agilah (the male relatives of the murderer) shoulder it
with him. So, if the Diyyah had been a penalty, then the Legislator
would have never obligated the ‘Agilah with and would have only
punished the culprit with it.

{1) “ad-Diyyah Baynal-‘uquobah Wat-Ta’weedh"”, i.e” Diyyah between Penalty and Com-
pensation”, Awadh Ahmed. p 521.
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2- From the prophetic Sunnah: is the Hadeeth related by Ibn Ma-
sou‘d that the Messenger of Allah (peace and prayers be upon him)
has prescribed the Diyyah for the accidental homicide to be paid in

fifths, i.e from five different kinds of camels(1). '

This Hadeeth indicates that the Diyyah of camels paid for the ac-
cidental homicide is reduced, unlike the deliberate one whose Diyyah
is increased. '

3- Djma‘ (consensus): The Uhnnah at large has unanimously agreed
on the legality and the obligation of Diyyah.

This is also was indicated by the Messenger of Allah (peace and
prayers be upon him)®),

The Fiqhi Nature of Diyyah: A

Fuqaha hold different views regarding the adjustment of the Fighi na- .
ture of Diyyah, these views are:

- The first one: Diyyah is a penalty:

Adherents to this view which is represented by a group of modern
Fugaha ), believe that Diyyah is a criminal penalty prescribed by
Almighty Allah in his saying:

Never should a Believer

Kill a Believer;

Except by mistake

And whoever kills a Believer

By mistake

It is ordained that he

Should free a believing slave

(1} “Musnad al-Imam Ahmed", vol §, p 229,
(2) “al-Mughni”, Ibn Qudamah, vol 7, p 259.
(3) See “Nathariat ad-Dhaman”, Ali al-Khafeef, p 5.
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Except by mistake

And whoever kills a Believer

By mistake

It is ordained that he

Should free a believing slave
And pay blood-money

To the deceased’s family

Unless they remit it freely

If the deceased belonged

To a people at war with you
And he was a Believer,

The freeing of a believing slave
Is (enough). If he belonged

To a people with whom

Ye have a treaty of mutaul
Allience, blood-money should
Be paid to his family

And a believing slave be freed
For those who find this

Beyond their means, (is prescribed)
A fast for to months

Running: by way of repentence
To Allah; for Allah hath

All Knowledge and all wisdom(D,

(1) Surat an-Nisa, verse 92.
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of the culprit(D,
Definition of Diyyah:

Fuqaha of different Islamic Mathahib have given several definitions
for Diyyah, among them, are:

- In the Hanafi Mathhab, Diyyah is defined as the money paid for
the self or a human organ(®.

- In the Maliki Mathhab, it is the money paid due to the killing of a
free human being as a compensation for his blood; or due to the in-
fliction of injury on him and it is determined according to Shari ah
and not based on Ijtihad (independent reasonmg)(3)

- In the Shafi‘i Mathhab, it the money paid owing to the committing
of a felony against a free person in himself of anything less (injury)®.

- In the Hanbali Mathhab it is the money paid to a wronged in-
dividual or to his guardian as result of a _felo_py_(s).

According to the definitions of modern Fuqaha, Diyyah is defined as
that sum of money determined by the Legislator in compensatlon for a
human life or 2 human organ®®),

Sources of Diyyah:

1- the Holy Quran: Almighty Allah says:
Never should 2 Believer

Kill a Believer;

(1) “Ad-Diyyah Fil-Shari‘ah al-Islamieyah”, Dr. Ali Saddiq Abu Haif, p 30-31.

(2) “Tabieyeen al-Haqaiq”, az-Zailai*, vol 2, p 126,

(3) “Sharh Hodoud Tbn ‘Arafah”, ar-Rassa’, vol 2, p 62.

(4) “Nibayatul-Muhtaj” ar-Ramley, vol 7, p 299,

(5) “Kashshaful-Qina*", al-Bahouti, vol 6, p 5,

(6) “Bayna Difa‘ al-Ijtima‘i Wal-Shari‘ah al-Islamieyah”, i, ¢ “Between the Social Def-
fence and Islamic Shari‘ah”, Ali al-Khafeef,
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Diyyah of Woman according to Islamic Figh and
the Judiciary in the United Arab Emirates,

A Balanced Study.
Judge. Hassan Ahmed Ali Al-Hamadi:- ™

Murder is one of the gravest crimes as it ends the life of a victim
without any right leaving his wives as widows and his childern as or-
phans. | -

Islar came and put means of protecctlon from this crime by pre-
scriping punishments. In this regard it approved the pumshment
known as Al-Qassas (relatiation) for the dehbgrate homicide and by
which the blood of the culprite be allowed to be shed. Thus, Islam has
reduced the negative impacts of crime regarding the wrogned in-
dividual himself, his relatives and in the tranquility -and stablhty of
the whole community(}.

The Shari‘ah believes that it is fair that the punishment be equal to
the crime. But it observed that, though the penalty of Qassas achleves
justice, but it is not suitable.in all cases.

If it is suitable for the deliberate homjcide; it is not so in the ac-
cidetal one because the culprit didn’t mean to commit such a harm and
didn’t intend to kill others.

For this reason the legistor has approved Diyyah (blood money) for
protecting blood from being shed and also as means of compensation
for the victim or his inheritors for the pains they suffered due to the act

(*) A judge in Abu Dhabi Federal Court,
(1) “Al-Islam Aquidatun Wa-Shari‘ah”, Mahmoud Shaltout, p 30.
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rational opinion regarding the validily of al-Muftaridh praying behind
al-Mutanaffil is not objected to as far as I know and deriving evidence
from them is correct; and Allah Knows best. '

Preference:

After reviewing the evidence stated by each party and discussing
them seperately, it was decided that the evidence stated by the first par-
ty doesn’t constitute a proof nor an indication about the disputed issue.
Also, evidences from Qiyass and the reasonable opinion are abrogated
by the answers given by the second party. This is contradictory to the
evidences of the second party which establish a strong proof and a cor-
rect indication concertning the point of conflict. -

Consequently, the second opinion is more preferred than the first one
because of its sound proofs which are free from objections.

By this it is decided that the case of al-Maftaridh when prays behin an .
Imam doing a superfulous Salat is valid, but he should not do that ex-
cept before an Imam who used to lead the five prays regularily(D.

Accordingly, if anyone entered a mosque during the Holy month -of
Ramadan and found a congregation performing Salatul-Taraweeh
while he hadn’t performed Salatul-Isha, then he would have the right
to pray with them with the intention of petforming the obligatory Salat
of al-‘Isha. So, when they finish their Salat by making Tasleem, he
should make up for his Salat and this specially if their Imam was the
regular leader of the five Salats of the day in the mosque who, in this
case, should not be opposed by establishing another congregational Sa-
lat, and Allah Knows best. '

This is a means of lifting embarressment and facilitating for the Um-
mah which is one of the objectives of Shari‘ah.

(1) See “Al-Fatawa”, vol 23, p 386.
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saying:: do not perform Salat twice in the day(D.

This was answered that Naskh (abrogation) is just a claim which can’t

be proved by probability,‘? specially that prohibition not to perform .
Salat twice in the day can be interpreted that each Salat can be per-

formed twice as an obligatory one and not that one of them is an oblig- -
atory Salat and the other is a non-obligatory because this is permissible
by Consensus of all Fugaha‘®.

B- some of them claim that Mu‘ath, may Allah be pleased with him,
leading his people in Salat after he had performed Salat with the
Prophet (peace and prayers be upon him) was out of necessity as, at
that time, there were few Quran reciters but afterwards when the num-
ber of reciters increased this necessity was lifted and hence the
judgement was changed..

This allegation is similar to the claim of Naskh previously mentioned;
and this has no evidence to support it. However, the evidence states
that the sufficient portion of reading in Salat is kept by many compan-
ions of Mu‘adh(®. So, whatever exceeds the need regarding recitation
should not be a reason for committing a legally (Shari‘ah). prohibited
act in the Salat as would be according to such an allegation’®. Hence,
there is no need for that.

2- The reasoning out by the Hadeeth of ‘Umar Ibn Al-Khattab,may Al-
lah be pleased with him, (Action are but by intention and every man
shall have but that which he intended ...) and also by Qiyass and

(1} Sunan Abi Dawoud"”, vol 1, p 389.

{2) “Al-Thkam™, Ibn Daqeeq al-Eid, vol 2, p 62.
(3) “Al-Mughni”, vol 3, p 68.

(4) “Al-Tnkam” vol 2, p 61-26.

(5) “Al-Muhullah”, vol 4, p 333.

(6} “Al-Thkam", val 2, p 62.
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- Some adherents to the first opinion have derived evidence from the
rational opinion and they prohibited al-Muftaridh to pray behind al-
Mutanaffil because it is not permissible, according to them, to base as
an existing matter; which is to give the quality of an obligation to al-
Ma’moum who performs an obligatory Salat, on an non-existent matter
which is the non-avalilibility of that quality.in the Imam performing a
superergatory Salat. This is based on a fundamental principle that the
Salat of al-Mamoum is based on the Salat of al-Imam in all aspects.

But that fundemental principle which they hold is not completely ac-
knowledged by all; as it is a matter of dispute(]) among the Imams
(scholars), particularly concerning intention which is regarded by some
of them as one of the folds in which the Salat al-Mamoum is not based
on that of al-Tmam(?,

Discussion of the Evidences stated by the Adherents to the Second
opinion:
I- Adherents to the second opinion derived evidence for the vahdlty

of Salat of al-Muftaridh behind al-Mutanaffil from the Hadeeth of Ja-
bir regardmg the Salat of Mu ath may Allah be pleased with them,

Adherents to the first opinion objected to the Hadeeth as an evidence
based on many objections and those adhermg to th_e second opinion
had refuted them by stating that: .

A- Hadeeth Jabir, may Allah be pleased with him, may be abrogated
because it was reported at the beginning of Islam when the obligatory
Salat was performed twice a day and before that was prohibited, as in
the Hadeeth of Ton ‘Umar (may Allah be pleased with them) who said:
I heared the Messenger of Allah (peace and prayers be upon. him)

(1) “Bidaytul-Mujtahid”, vol 1, p 159.
(2) "Al-Umm”, vol 1, p 173.
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performer, in one of them prays, behind an Imam in the other Salat re-
gardless of the “agreement of intention” established for it(L.

Discussion:
Discussion of the evidences of the first opinion:

Adherents of the first opinion derived evidence from the two Hadeeth
of ‘Aisha and Abi Hurairah (may Allah be pleased with them) the
afore-mentioned that it is not valid-if al-Muftaridh prays. behind al-
Mutanaffil as their intentions are different.

This could be answered that Ii’timam (praying behind an Imam) or-
dered by and meant in these two Hadeeths is the following of the ap-
perent acts rather than intentions.

This was stated explicitly in the saying of the Prophet (peace and
prayers be upon him):Bow after he bows,raise up your heads(stand
erect) after he raises his head and if he prays sitting, then you
pray sntting

Therefore, I’mmam is concerned with the apparent acts rather than
anything else@}

The analogy adherents to the first opinion have drawn between the Sa-
lat al-Muftaridh behind al-Mutanaffil and Saltul-Jumu‘ah behind an
Imam performing ‘Saltul-Dhur as non-valid, is nullified by the case of
al-Masbouq in Saltul-Jumu‘ah when he catches up less than one
Rak‘ah who, in this case, intends to perform Dhuhr behind an Imam
performing Salatul-Jumu‘ah®. Also it is nullified by the validity of
Salatul-Jumu‘ah behind a traveller®. Thus, “difference in intention
has no any effect on that.

(1) “Al- Unm”, vol 1, p 173,

(2) “Al-Mughni”, vol 1, p 68.

(3) “Al-Mughni”, vol 3, p 68, 185.
(4) “Al-Majmou‘*, vol 4, p 171.
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while he is offering a voluntary Salat and they are offermg an oblig-
atory one{l),

2- The Hadeeth of ‘Umar Ibn Al-Khattab, may Allah be pleased with
him, that he said: I heared the Messenger of Allah (peace and prayers
be upon him) saying: Actions are but by intention and every man
shall have but that which he intended(®.

The generality of the Hadeeth indicates that every man is governed by
that which he intended. Hence the Imam shall have that which he in-
tended and so shall the Mamoum. Each intention i independent thiére-
fore, it is valid when al-Muftaridh prays behimd al-Mutanafﬁl(3) '
Qiyass:

They ‘draw the analogy for Salat: al- Muftandh behmd al-Mutanaffil
from the’ Salat of al-Mutim{® behind al-Qassir®), and -al-Mutanaffil
behind al-Muftaridh, al-Masboug(®). behind as-Sabiq”) and so forth.
So if the Salat. of those mentioned above is valid with the va.natwn of
their intentions, then Salat of al -Muftaridh behind al- Mutanafﬁl is also
valid inspite of the difference of the intention between both of them®.
The Rational opinion: indicates the vahdlty of the Salat of al-
Muftaridh behind al-Mutanaffil because each one is performing Salat
according to his own intention and not according to other’s. Hence if
al-Muftaridh prays behind al-Mutanaffil, this will be valid because
each- one establishes intention for himself and hence it can’t be in-
validated by the intention of the other even if it opposes it. They are
two Salats that agree in actions and hence it would be permissi_bl_i_a ifa

(1) “Al-Umm”, vol 1, p 173.

(2) “Sahih Al-Bukhari”, vol 1,p 2.

(3) “Al-Muhullah” vol 4, p 318,

{4) One who offers a protracted Salat

(5) One who curtails Salat o
(6) One who catches up Salat missing one or more Rak‘ah - ‘
(7) One who starts Salat without missing any Rak‘ah .

(8) “Al-Mughni”, vol 4, p 68.
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The Rational opinion: indicates that it is not valid for al-Muftaridh to
follow because “Iqtida” is established on an existing matter and it is
defined as the following of a person by another in his acts And that
basing an existing matter on a non-existant having its qualities isn’t
fufilled because the quality of obligation is not available in the right of
an Imam doing a supererogatory Salat and hence he should not be fol-
lowed in an obligatory Salat. This evidence is based on the principle
that Salat of Ma’moum is based on the Salat of Imam(!).

The second opinion is that of approval:

It is the Mathhab held by Imam Ash-Shafi‘i and represents the second
opinion of Imam Ahmed and it is the soundest according to Ibn Qu-
damah(@). They derived evidence for that from Ahadeeth, Qiyass and
rational opinion. From the Ahadeeth:

- The Hadeeth reported by Jabir Ibn Abdullah, may Allah be pleased
with them, that Mu‘ath Ibn Jabal, may Allah be pleased with him,
used to perform Salatul-Isha along with the Messenger of Allah
(peace and prayers be upon him) and then went to lead his peolpe in
the same _Salat(3). '

This Hadeeth indicates that Mu‘adh, may Allah be pleased with him,
used to offer Salatul-Isha twice: the first time with the Prophet (peace
and prayers be upon him) and it is was an obligatory Salat for him,
and in the second time with his people as their Imam and it was a su-
pererogatory Salat for him.

Therefore, this indicates the validity of the case when al-Muftaridh
prays behind al-Mutanaffil because Mu‘adht used to lead his people

(1) “Al-Mabsout”, vol 1, p 136.
{2) “Al-Umm"”, vol 1, p 2173- “Al-Insaf”, vol 2, p 276.
(3) “Sahih Al-Bukhari”, vol 1, p 172.
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the majority of his companions(!), They based their opinion on the
Ahadeeth, Qiyass and the reasonable opinion. From the Ahadecth are:

1- Hadeeth reported by A‘ishah, may Allah be pleased with her, that
the Messenger of Allah (peace and prayers be upon him) said: The
Imam is to be followed: bow after he bows, raise up your heads
(stand erect) after he raises his head and if he prays sitting, then
you pray sitting®.

2- Hadeeth reported by Abi Huraj;ah? may Allah be pleased with
him, that the Messenger of Allah (peace and prayers be upon him)
said: The Imam is to be followed: say “Allah Akbar®’ after he says,
and bow after he hows ....¢%).

They say: al-Ma’moum should follow the Imam in anything and he is
not allowed to contradict him. Therefore, the case of Al-Muftaridh
praying behind an Imam doing a supererogatory Salat is in contra-
diction to the Imam due to the différence in inténtion (Niyyah)' be-
tween them. So, anyone contradicting his fmam and doesn’t follow
him, his Salat is invalid because this is the gravest sort of contra-
diction to the Imam and we prohibited it®). '

Qiyass: They compared Salat al- Muftandh behind al Mutanfﬁl with
Salatul-Jumu‘ah when performed behind an Imam performing Salatul-
Dhuhr (Noon prayer) in the non-validity. So, when Salatul-Jumu‘ah is
not valid before an Imam offering Saltul-Dhuhr, then the same is ap-
plied to Salat al-Muftaridh behind al-Mutanaffil(®,

(1) “Al-Mabsout”, vol 1, p 136,

(2) “Sahih Al-Bukhari”, vol 1, p 169,
(3) “Sahih Muslim" vol 2, p 19,

(4) “Al-Mughni” vol 3, p 67,

(5) Ibid.
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ruanimously(!) based on the correct Ahadeeth reported in this respect
and among them are:

1-  On the authority of Abi Sa‘ieed Al-Khidri, may Allah be pleased
with him, that the Messenger of Allah {peace and prayers be upon
him) saw a man praying alone .. He said: Is there any man who may
do good with this (man) and pray along with him®).

Thus, the Hadeeth indicates the validity of the case of al-Mutanaffil
when prays behind an Imam doing an obligatory Salat because the one
who does good is like the one doing supererogatory Salat and he is a
Mamoum; while the one to whom good is done is like al-Muftaridh
and he is an Imam who has not yet performed his obligatory Salat{®.

2- Another Hadeeth was reported by Abdullah Ibn Mas‘oud and Abi
Dhar, may Allah be pleased with them, that the Messenger of Allah
(peace and prayers be upon him) said: There will come Imams who
delay Salat from its proper time, so offer your Salat at its proper
time and also perform your Salat along with them as a superfulous
Salat®, '

This Hadeeth indicates the validity of the case of al-Mutanaffil when
praying behind an Imam doing an obligatory Salat because the Mes-
senger of Allah (peace and prayrs be upon him), commanded anyone
who offered his obligatory Salat and joined a congregational Salat with
an Imam, to pray with him; and that will be a supererogatory Salat for
him.

In the case of al-Muftaridh praying behind an Imam doing a super-
ergatory Salat, Imams were in disagreement and were in two opinions:

_ The first one is that of disapproval; and it is the Mathhab of Han-
afieyah, Malikieyah and a narvation of Imam Ahmed that is held by

(1) “Al-Tamheed”, vol 24, p 369, “Al-Mughni", vol 3, p 68.
(2} “Sunan Abi Dawoud”, vol 1, p 386.

(3) “Al-Mughni”, vol 3, p 68.

(4) “Musnad Al-Imam Ahmed"” vol 1, p 455.
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On the Question of Salat al-Muftaridh®
behind al-Mutanaffil®

Dr. Nafl Mutlaq Al-Harthi:-

This research is concerned with a specific item that pertains to the
intention of al-Imam® and al-Mamoum® in the Salat. It is about al-
Muftaridh who prays behind an Imam doing a supererogatory Salat. I
singled out this item because it is very much needed particulary during
the Holy month of Ramadan on which Muslims perform Salatul-
Taraweeh® immediately after Salatul-Isha. Almost every Masjed in
which Salatul-Taraweeh is performed is having a number of persons
missing one or more Rak‘at in Saltul-Isha. Therefore, the need for it is
much more than any other item and this due to its frequent occurance
and the much dispute regarding it. |

I discussed the research as follows: ,

When Al-Muftaridh prays behind an Imam performing a super-
ergatory Salat: -

The majority of those concerned with Figh have approved the valid-
ity of this issue, specially the Imams of the four Mathahib and those
following them ©; and even some of them reported these opinions

(¥) Assistant Professor in King Abdul Aziz Mililary College- Department of Islamic sci-
ences. '

(1) He who is doing an obligatory Salat,

(2) He who is praying a supererogatory Salat.

(3) A person leading people in the Salat

(4) A person praying behind Imam

(5) The long Salats in nights of Ramadan

(6) “Al-Mabsout”, volo 1, p 136. “AlUmm™, vol 1, p 173,
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Istihstan, he should pay Dhaman because this partner can’t mend the
wall but he can inform the other partners.

On the Wall whose the Upper Part of it Belongs to a Man and the
Lower to Another:

If they were askell to demolish it and they didn’t and, as a result, the
upper part fell and killed somebody, the owner of the upper part alone,
is the one who should be obliged by Dhaman.

On the Dhaman of Buliding Workers

If a man has got a leanning wall and he rent some workers to demeolish
it; and due to demolishing works one of them was killed, Dhaman, in
this case, would be on them, not on the owner.

On the Dhaman of Continious Series of Damage or Results:

This is such as when somebody does a certain act which produces
a harn; and as a result of it another harm is created. The doer should
be asked in all the these harmful defects produced due to his harmful
act. Example of this is such as if somebody throws a stone at a win-
dow and breaks its glass which, in turn, fell on 'somebody and cut him.
The rule on this case is that the transgressor should pay Dhaman on all
the harmful results created by his harmful act on condition that the
succession of harmful results not to be interrupted.

Divisions of Succession of Defects
1- Direct damage.
2- Indirect damage.

3- Damage caused by unrelated reason. An example of this is when
a leaning wall falls and an animal was frightened and escaped which
caused damage to a human being or a property.In this case the owner
would not be obliged by Dhaman(!). This is the correct opinion.

(1) “Sharh Al-Majallat” Ali Haidar, vol 2, p 560.
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an evidence, and if there was no evidence, nothing would be on the
‘Aqilah unless three matters were proved:

1- The property being their companion’s

2- The owner was asked to demolish it.

3- The person’s death occured due to the fallen wall.

On the other hand, in case if the ‘Agilah denied that the wall is their
companion’s and the real owner declared the opposite, the ‘Aqilah’s
claim would not be admitted

On the Dhaman of the Wall Belongs to a Minor

If a guardian was asked to demolish a leaning wall but he didn’t
and the wall fell and caused damage, Dhaman would be taken from
the boy’s property. This was stated by Hanafieyah()). While Mal-
ikieyah stated that Dhaman is to be taken from the trustee of the minor
even if the minor is wealthy.

On the Dhaman of the Masjed’s Wall:

If the wall of a Masjed inclined after it was correct, both testimony
and Dhaman would be on the one who built it. Accordingly, the Diyy-
ah should be paid by the ‘Agilah.

On the Dhaman of the Wall Belongs to a Foundling and a Non-
Believer:

Dhaman of those two cases should be paid from the public treasury.
On the Dhaman of the Shared Wall

If it is shared among five persons, one of them will be witnessed
against. By using Qiyass, no Dhaman will be on any one because one
partner can’t act alone without the permission of others. According to

(1) “Sharh Al-Majallah”, Ali Haidar, vol 2, p 562,
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wall, but, afterwards, he died or was dismissed, in this case Mutalabah
would be of no effect. This rule is applicable to all the cases con-
cerning the private deputy.

On Providing a Period of Time after Mutalabah

This means that, after Mutalabah, a period of time should be given to
the. owner so that he can demolish his wall and this because Dhaman
becomes obligatory only by leaving the necessary demolishing. But
no obligation will take place without providing this period even if he
is asked to demolish it and a damage happended. This was held by
Hanafieyah(D),

On the Payment of Dhaman if the Defected is a2 Person or a Prop-
erty.

Payment of Dhaman in the case of the leaning wall, will be the
owner’s liability and Al‘Agilah will bear the Diyyah if death was
caused by the fall. But when properties are defected, Dhaman will be
taken from the owner’s property. This was stated by Hanafiecyah and
Hanabilah.

If the Defected Thmg needs Mamtenance

This is a case when a leaning wall falls over the neighbour’s correct
wall and brings it down. In this case, the owner of the second wall is
free to get Dhaman or not.

Conditions under which the ‘Aqilah is Obliged to pay Diyyah
If a leaning wall fell toward a public road or a private one after the

owner was asked to demolish it and he could do it but he didn’t, he
would be obliged by Dhaman,

Dhaman paid for selves is the Diyyah. But if the ‘Aquilah denied that
(Mutabalah and testimony), Mutabalah woluld not be proved unless by

{1) “Al-Hashiat” Ibn ‘Abdeen, val 5, p 384.
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On the selling Based on option

[t is known that asking the owner of the leaning wall to de-
molishhis wall is one of the conditions of paying: Dhaman. Accord-
ingly, if the owner sold his wall, he should not be asked to demolish
and mend it and this if the contract was concluded without working
the process of option. But if an option is implied, it would either be
given to the seller or the buyer.

1- If the seller is having an option lasting for three days and he was
asked to dem_o'lish' the wall during this period, and he annuled the sale,
testimony would be correct because he had been an owner who was
capable of demolishing the wall; and if the seller is having an option
lasting for three days during which he asked the buyer to demolish the
wall, such an action would be incorrect as, in that time, he was not ca-
pable of demolishing the wall. If an option lasting for three days was
taken by the buyer and the seller asked him to demeolish the leaning
wall, so, if he returned the sold item during the period of the option,
testimony, would be invalid because he removed possession by annul-
ment.

On Donating the Leaning Wall

The only difference between donation and sale is the process of
delivery and possession. Accordingly, if the owner donated his wall
and the donated person recieved it, the donater would not be obliged
by Dhaman. This was stated by Hanafieyah(!> and Hanabilah(2,

Mutalabah to the unreal owner (private deputy) is invalid.

If the one who administers a waqf asked to demolish and mend his

——m———ansra RS- m—————

(1) “Ad-Dur Al-Mukhtar”, Al-Haskafi, vol 5p 385,
(2) “Kashshaful-Qina‘", Al-Bahouti, vol 4, p 138,
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3. The selling of the leaning wall: in this case the wall will be trans-
ferred to a new owner. But the previous owner was asked to demolish
it but he didn’t till he sold the wall, so what is the rule on this? Han-
afieyah, Hariabilah and Al-Balqini from Shafi‘ieyah stated that Mu-
talabah and testimony will both be invalid and no Dhaman will be on
the buyer. They stated as evidence that Dhaman is released as soon as
the leaning wall is sold. Also, the buyer will not pay Dhaman as he
was not asked to demolish it after its purchase. Discussing that, Al-
Balqini objected the reasoning held by Shafi‘ieyah who stated that the
seller is 'obliged by Dhaman because he transgresses by leaving it in
this condition (leaning), and said: If the seller or his "Aquilah are
asked to pay Dhaman, it will be of priority to ask the one who built
that wall to pay Dhaman.

Preference

Undoubtediy, Dhaman pertains to whoever has the right to act
freely regarding the wall by dcmohshmg and mendmg Accordingly,
since the owner sold his wall to another oné, it will bé the buyer who
should bear responsibility. However,no Dhaman will be on him incase
he didn’t know that the wall was leaning and the seller didn’t inform
him, or he was acquainted with that but he couldn’t mend it.

On the Leaning Wall being Returned due to an Option of Defect
or that of Vision.

If the owner sold his leaning wall to somebody after he had with-
nessed against him and then the wall had been returned to him due to
a defect in it, and afterwards the wall fell and caused damage, Dha-
man would not be ‘obligatory unless a new process of testimony be
made. This the opinion held by Hanafieyah(D,

(1) “Al-Fatwa Al-Hindiyah", vol 6, p 37.
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On the Striking on the Leaning Wall that Causes it to Fall Down

If the wall fell down during the time it is striked, it will be the
‘Aquilah of the one striking that who should pay the Diyyah.

On the Falling of the Wall due to a Catastrophe

If the owner is asked to demolish his leaning wall but he didn’t un-
til a storm threw it down, he would be obliged by Dhaman(l) because
he, by leaving it leaning, is considered as a neglector.

The same rule is applicable if the roof is weak and the owner did not
demolish or mend it. If somebody builds his wall correctly and then it
inclined towards a 'public road, or a private one or somebody else’s
property and then he was asked to demolish or mend it, so how long
will this Mutalabah remains effective so that in case the wall falls, he
might be obliged by Dhaman?

There are many reasons, when occur, Mutalabah will no longer be ef-
fective. They are:

1- The dwner'being insane (losing the ability to act): If he is com-
pletely crazy, Mutalabah will be nonesense and hence if the wall fell
after craziness occures, no Dhaman will be on him. But if he is inflic
ted with discontinuous attacks of craziness,.the apparent opinion is
that testimony and Mutalabah will both be valid and consequently
Dhaman will be obligatory.

2- The owner’s apostasy from Islam (losing of one’s property and
authority): If the owner apostates from Islam after being witnessed
agamst that hlS wall is leaning, his act will no Ionger be in effect be-
cause he loses his property and this is based on the opinion that his
possession is to be lost soon after his Riddah and therefore, his posses-
sion to the wall along with testimony would be invalid.

(1) “Al-Fatawa Al-Hindiyah", vol 6, p 39.
-28-



* Vol X, 1998, 38th Edition, Contemporary Jurisprudence Research Journal *

On the Falling of a Wall with the Owner being on it

If a man was on his leaning wall and the wall fell down without
his inteference and hit a person and killed him, the man would be held
liable for whatever happened as damages if he had been witnessed
against; otherwise, he would not be obliged by Dhaman. This is the
opinion held by Hanafieyah.

On the Rule if the Owner Falls from his wall on a Person and
Kills him:

If this happened without the falling in of the wall, he would be
obliged to pay the Diyyah of the murdered person because he is the
same, in rule, as a sleeping person who turned over somebody and
killed him who should pay Dhaman whether this act takes place in the
property of the fallen person or not. This was held by Hanafieyah(D),
While Shafi‘eyah® stated that if his fall is due to the falling in of the
wall, he would be obliged by Dhaman; otherwise no Dhaman. Never-
theleses, what was held by Hanafieyah is supposed to be the correct
opinion. An example for such a case is that if a worker fell from a
building on somebody,he would be obliged by Dhaman.This is known
as direct murder.

On the Rule if the Owner Fell from the Wall on Somebody in the
Road and Dies:-

There are two rules; if the one in the road was walking, he would not
be obliged by Dhaman because he was not transgressing by his walk-
ing. But if he was standing, sitting or sleeping in the road, he would be
obliged to pay the Diyyah of the fallen person because he was trans-
gressing by so doing and this supposed to be the correct opinion.

(1) “Al-Asl”, Ash-Shaibani, vol 5, p 571.
(2) “Al-Hashiat", Al-Qalyoubi, vo! 4, p 149.
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On Removing Debris from the Fallen Wall

We understand from he statements of Hanafieyah that whoever
stumbled over the debris of some one and died, the owner would be
held liable to pay Dhaman. While Hanabilah stated that the owner is
obliged to remove the wall, specially, if he was asked to demolish or
remove the debris. However, I believe that this is an exaggerated way
of using Qiyass.

On Transference of the Possession of Debris:

If a leaning wall fell towards the road and the owner did not re-
move the debris until he sold it to another person, he would not be
obliged to pay Dhaman for whatever happens as damages because by
selling it the right of possession would have been transferred and con-
sequently disposition would also be transferred. This was stated by
Hanafieyah(!), However, Shafi‘ieyah hold the opposite view.

On the other hand, if a person puts a pot on his leaning wall, and af-
terwards the wall falled and so did the pot, and that somebody stum-
bled over it, the rule on this case is that if he owns this pot he will be
held liable to pay Dhaman because this owner is obliged to clear the
road from the debris resulted from his pot and since he didn’t he
would be regarded as transgressor.

On the Falling of a Thing from a Wall

If a thing fell down and caused damage to a person, the owner of the
wall would not be obliged to pay Dhaman for that because he had put
it on his property and so he is not transgressing irrespective of the
damage he causes in his property; no matter whether the wall is in-
clined or not because, in the two situations, he is not prevented from
putting his belongings.

(1) “Tabyeen Al-Haqai'q", Az-Zaila'i, vol 6, p 149.
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didn’t, he would be held liable to pay Dhaman.
On Asking the Depositer and the Lender

If the owner of a property, whose wall is leaning, made it as a de-
posit or lend it to some one to occupy it and then asked to demolish it,
he should, firstly, get the property back from the one to whom it was
deposited or lent.

Who should be Asked to Demolish the Shared Wall?

The wall may be shared out by means of selling, Hiba (donation)
or inheritance. The rule in all these cases is one. Hanafieyah and Han-
abilah(l) stated two rules for such a case; in the first one they depend
on Qiyass and in the second one on Istihsan (application of discretion
in a legal decision). Therefore, based on Qiyass, if the leaning wall
was owned by partners; and that one of them was asked to demolish it
and was witnessed against but he didn’t until it fell down, in this case
no Dhaman would be on him because this partner can’t act alone wit_h—
out the -consent_ of all partners. While according to-Istihsan, the partner
would be obliged to pay Dhaman. According to my opinion, I prefer
that the partner should pay Dhaman because he may not be able to
know all the other partners, and hence , it will be quite enough if one
of them is asked to demolish or mend the leaning wall.

On Asking the Owner of the Wall to Remove his Debris:

In the case if the owner is not asked to demolish or mend his wall
and that somebody stumbled over his debris, he would not be obliged
by Dhaman because he didn’t transgress and also, since he didn't pay
Dhaman for whatever happen's as damage due to the leaning wall, it
would be of priority for him not to pay Dhamn for whatever resulted
due to the debris.

(1) *Al-Mabsout”, As-Sarkhasi, vol 27, p 01,
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pay Dhaman for whatever damages due to that.

Nevertheless, the occupant’s duty is to inform the property owner
about the occuring damage. '

Whe should be asked when the Masjed’s Wall Inclined?

In this case who should be asked to demolish or mend it? Han-
afieyah(l) held that the one who should be asked is he who bears the
expenses of constructing it. And if he doesn’t demolish it nor mend it,
then its his ‘Aqilah who will be liable to pay Diyyah. This case is ap-
plicable to all public utilities such as bridges, schools and the like.

On Asking the Mortgager:

We mean the one who.mortgages a property. In this case it is useless
to ask him because he does not have the right-to act freely regarding
the wall. However, some Fugaha like Hanafieyah® permit that he
might be asked; whereas the other Mathahib believe that the morgag-

er is an owner.
On Asking the Lessor

Hanafieyah(® stated that asking the lessor-to demolish and ‘mend the
leaning wall is correct. While Hanabilah® stated that if any one
leased one’s property and afterwards the wall inclined and then he was
asked to demolish it but he couldn’t get the property back from the
lessee and he demolished the wall, he would not be liable to pay Dha-
man as he didn’t show negligence, But if he could get it back and he

(1) “Al-Hidayat”, Al-Merghanai, vol 01, p 322,
(2) “Al-Asl”, Ash-Shaibani, vol 5, p 568,

(3) “Al-Hashiat”, Ihn ‘Abdeen, vo! 5, p 384,
(4) “Al-Mughni”, Ibn Qudamah, yol 12, p 96,
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unreal owner will act on behalf of him. Accordingly, this owner is re-
garded as a deputy the same as the guardian and trustee. There are two
types of deputies; in this respect, private and general.

The general one is such as the ruler, judge and whoever undertakes a
work belongs to the state. He acts on behalf of the property owner in
case of his absence. .

The private deputy is such the adminstrator of a Wagqf, the guardian-of
minor and insane, the trustee.of the one interdicted and whoever has
the authority to act regarding the leaning wall without being its real
ownetr. The private deputy acts on behalf of the minor and hence he is
regarded as an unreal owner. It is no use if any body who has no re-
lation with the matter, asks the property owner to demolish his leaning
wall and hence no Dhaman will be on the owner. However, we be-
lieve that .as soon as the owner knows that his wall is inclined, he
should pay Dhaman.

Asking who does not Posses nor does not have the Authority to
Act:

Examples of that are young. boys and the insane whose request is
of no use. However, excepted from this case is when a man dies leav-
ing a son and a property whose wall is leaning towards a road or some
one’s property, and he has huge debts due on him which may take all
his inheritance. In this case, it is the son who should be asked even if
he is not the owner.

Asking the Occupant of a property whose wall is Leaning:
This is the case when a house is leased, mortgaged or borrowed.
The four Fugaha were in agreement that the asking occupant to de-

molish and mend the wall is of no use and he would not be abliged to
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decide therein. This correct opinion was adopted by Malikieyah(!.
Hanafieyah ) stated that both Mutalabah and testimony will not be
correct before the wall had fallen. But if it fell afterwards, the owner
would not be obliged to pay Dhaman as he didn’t transgress. In fact
Mutabalah varies according to the degree of leaning.

1- If the wall inclined towards the property of the owner, h.e would
not be asked to demolish it, and if it.collapsed, no Dhaman would be
on him as he he d1dn t trangress.

2- If the wall inclined towards a public road, Hanaﬁeyah and Han-
abilah agreed that each Mushm or Dhimmi (non Mushm subject at
home) has the nght to remove it because it is a pubhc nght

3- In case if a wall inclined towards a pnvate road,Mutabalah would
be obligatory from whoever benefited from it because they own this
right. This is based on what was stated by Hanabilah who didn’t dif-
ferentiate between the public road and the private one.

4- TIf a wall inclines towards somebody else’s property, the occupant
alone is the one who should ask the owner to demolish it, but if the
house is occupied by-a group of people, then each”one of them would
have the right of making Mutabalah.So if it falls and causes damage,
then the owner would be obliged by Dhaman. This is-the considered -
opinion according to Hanafieyah and Hanbilah.

Who is Required to Demolish?

The one who is asked to demolish is he who is able to act regarding
the wall whether by demolishing or mending, it, and hemay be the
real owner or an unreal one. If the real owner is a minor or insane, the

(1) “Al-Mudawannah” Ibn Al-Qassim, vol 4, p 507.
(2) “Al-Asl”, Ash-Shajbani, vo) 5, p 575.
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The Minimum Number of Witnesses enough for Making Tes-
timony:

If a leaning wall falls over somebody and kills him, we shall see:
if the owner didn’t know and he was asked to demolish the wall but he
didn’t , in this case he would be oliged to pay Diyyah to the ‘Agqilah
(Blood male relatives). If the ‘A'quilah denied Mutalabah, then pre-
senting of an evidence will be of neceséity. The question is what is
meant by evidence? Hanaﬁej(ah stated(!) that two men or one man and
(w0 women are enough in making evidence because it is a testimony
designated for asking him to demolish the leaning wall and not against

murder._

On Testimony being Made at the Judge’s Board along with Mu-
talabah:

Giving evidence in front of a judge is stipulated only by Mal-
ikieyah. We béli_cve thqf this is preconditioned by the character of the
owner and his reﬁgibn. If he is known of his credibility, Mutalabah
might be enough without the need for the presence of a judge; oth-

erwise testimony in front of a judge will be obligatory.

Suggestting of demolishing the wall is not regarded as Mutabalah
or testimony. Therefore, as soon as he is informed with the inclination
of the wall, he should take precautionary measures; otherwise he
should be obliged to pay Dhaman.

If the owner was absent, this matter would be raised to the judge to

——————————————ya—--.

(1) *“Al-As]”, Ash-Shailbani, vol 5, p 571-572.
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unless he confessed that and admitted his negligence.
On Testimony being Made upon the Authorities

The issue of the falling of the wall leaning towards the public road
needs much concentration for it falls under the field of the “ne-
cessities”, a thing which made Fuqaha very interested in it. As for
Hanafieyah, they mentioned this case but they didn’t stipulate tes-
timony to be made at the judge’s board. Whereas Malikieyah believed
that if not being witmessed against he would not be obiiged by Dha-
man even if the wall was very scary unless he admitted that. All of
this is contingent upon the non-availibility of a previous rule pro-
nounced by a judge. If a decision was made that the wall should be de-
molished and the owner didn’t do it; he would be obliged by Dhaman.

Our opinion is: The judge would not give any decision unless he
found Masalah by demolishing it and this only when it.is too scary.
But if it fell down after he was warned, he would be obliged to pay
Dhaman. Malikieyah were in disagreement concerning this matter.
Some of them supported that and others opposed it but the preferred
opinion is attributed to the Maslaha and so, if the owner was present
and knew that wall was inclined and became in a serious condition, he
would neither need to be witnessed against nor be in need to the
judge’s decision, specially if the matter was brought to light. How-
ever, if he delays demolishing or mend it, it will be the judge’s duty
to do that. If the matter pertains to somebody s house which is located
far away from passer-bys, testimony will be accepted because this
matter is concealed, The same rule is applicable in the case of the pub-
lic road. It is obvious that Malikieyah do not differentiate between

whether the wall is Jeaning towards the public road, the private one or
somebody else’s property.
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should be firstly asked to demolish his wall, and this by, the one to
whom the right is due, saying to him: Your wall is very scary, so de-
molish it before it falls. Hanafieyah , Ibn Al-Qassim from the Maliki
Mathhab and Imam Ahmed(!) agreed that if the wall falls before the
owner was asked to demolish it, he will not be held liable to pay Dha-
man. However, Ashhab from the Maliki Mathhab, stated that if the
wall got very scaiy and reached a bad condition not be to left as it
was, he should pay Dhaman even if not witnessed against.

’_I‘esﬁmony on Mutalabah (the owner being asked fo mend his
wall)

Fugaha were in disagreement concerning this. Hanafieyah didn't
stipulate testimony before Mutalabah, unlike Malikieyah who stip-
ulate it or otherwise he would not be obliged to pay Dhaman. While
Hanafieyah didn’t stipulate it. Ahmed said if he is asked to demolish it
he would be obliged to pay Dhaman‘2).

I say: the corréct opinion is that which held by Hanafieyah®) that tes-
timony is obligatory out of precaution lest the owner might deny Mu-
talabah; otherwise it will be enough.,

If he confessed that he was asked to demolish the wall, but he didn’t
until it fell down, then he would be obliged to pay Dhaman because he
is but a neglector. This opinion was held by Hanafieyah and Mal-
ikieyah®. Hanafieyah stated that if the owner of the wall confessed
that he was asked to demolish it, he would be obliged to pay Dhaman
even if not witnessed against, While Malikieyah said if he was not
warned before being witnessed against no Dhaman would be on him

(1) “Al-Mabsout”, As-Sarkhasi, vol 27, p 9.

(2) “Mawahib Aj-Jaleel” Al-Hatiab.

(3) “Tabyeen AlJ-Haga'iq" Az-Zalila'i, vol 6, p 147.
(4) “Sharh Al-Majaltat”, Ali Haidar, vol 2, p 561,
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On a Leaning Wall Owner being Released from Dhaman by a Prop-
erty owner

What is the rule in the case if a person builds a wall leaning towards
some one’s property who asks him to demolish it, but afterwards he can-
cels this demand.So,can he be released from Dhaman? The three Fuqaha
of Hanafieyah, Shafi‘ieyah and Hanabilah(? approved that because, as
they said, the Mubri owns this right and therefore he may waive it.

I say: this is a correct opinion on condition that no one other than the
owner may release him.

On the other hand, the one who leaseas a property, whose wall is in-
clined, has the right to both release the leaning wall’s owner from pay-
ing Dhaman and grants him a period of time to mend his wall Ta’jeel,
means that some body asks the owner of a wall which is inclined to-
wards the road to demolish it because it is very scary; and hence the
owner says: give me a period of time because Iam busy. So, is thlS
process (Ta Jeel) considered as correct?

I say: Ta’jeel takes the same consideration as Ibra and hence maklng
Ta’jeel in the case of the wall inclining towards the public road by
both At-Talib (the one who demands) and the judge will not be cor-
rect. But it will be correct only when it inclines towards the private
road.

On the Owner of the Inclined Wall (the real owner) Being asked
to Demolish it:

The owner is either a fully mature or a minor one with a guardian
looking after him. The first one is regarded as a real owner unlike the
guardian who takes the rule of the real one. For fulfilling Dhaman,
Hanafieyah and Malikieyah stipulate that the owner of a leaning wall

(1) “Ad-Dur Al-Mukhtar”, Al-Haskafi vol 5, p 385.
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their arguments on the principle that harm should be removed.
On the (Ibra) of any one from Dhaman in Private Road:
Is Ibra correct when a felony is made on a private road?

The answer is that if this non - through road leads to a Masjed or a
well then it will have the same rule as the public road whose owner
would not be released from Dhaman, and this was stated by Sha-
fi‘ieyah(®. '
But if it doesn’t lead to such utilities which make people use it, Fuqaha
gave different statements concerning this issue. Hanafieyah generlized
the rule on this matter and did’n’t differentiate between a through or
non-through. While Shafi‘ieyah stated that if a wall inlinced towards a
non-through road, there are two rules; if it leads to a Masjed or a well, it
will have the same rule as that of a public road; otherwise it will be con-
sidered as if it inclined towards other’s property.

To sum up the a fore - mentioned; it is clear that both Shafi‘ieyah and
Hanabilah give the owner of a private (non-through) road the right to re-
lease the owner of the leaning wall from paying Dhaman: But, Han-
afieyah believe that the road has one rule whether being a public road or
a privater non-through one.The preferred opinion is the first one.

On the Right of the Mubri (who waives one’s right) on a Public
Road:

What is the rule if a wall falls over this Mubri or his property? Han-
afieyah stated that as the owner of a leaﬁing wall pays Dhaman for what-
ever harm he inflicts, he is also entitled to do the same if he causes harm
to the Mu’ajjil (one who gives the owner of the leaning wall a period of
time so that he could demolish and mend his wall).

(1) Ash-Shirbeeni, vol 4, p 86.
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of the commons. However, testimony can also be correct if taken from
others as they are considered of the commons who have the right in the
road.

On the wall whose Part of it is Correct and the other is Inclined.

The wall may either be short or long. So if part of it is correct and the
other is inclined and that the owner was witnessed against but even
thought he did not fend it and then all of it fell down killing a person
or damaging a property, the owner would be held liable to pay Dhaman
as he is the cause of that and would be regarded as a transgressor. This
was held by Hanafieyah(!)-

I say: the leahing part of the wall damages the correct one; a thing
which necessitates Dhaman by its owner. This is apphcable only if the
wall is short.

- But if damage takes place due to the falling of the non-inclined wall,
there will be no need for Dhaman. It is noteworthy that.Shafi‘ieyah
didn’t mention the difference between the long wall and the short one.

Ibra (Release) of Dhaman from whoever Commits any Felony in
the Public Road is of no.Use:

If a ' man built his wall inclining towards the road and the Imam or
any one released him from paying Dhaman; wouldn’t he"get released
or not?

Imams of Hanafieyah, Shafi‘eyah.and HanabilahPagreed that the
Imam has no right to release the owner of the wall inclined towards the
road from paying Dhaman and if it takes place it would not be correct
because this right is owned by all Mu's'lim's: and no one of them is en-
titled to waive it, whether be the 11115.;?1 or any one else. They based

(1) “Al-Fatwa”, Kadhi Khan, vol 2, p 406.
(2) “Ad-Dur Al-Mukhtar”, Al-Haskafi, vol 5, p 385.
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The Imam’s permlssmn for building a wall leaning towards the road or
other’s property doesn’t rehnqulsh Dhaman except when the outcome
is safe. This was stated by Shafi‘ieyah(!.

On Demolishing of the Scary Wall:

If anj;one builds his wall in a way that causes fear, has the judge or

anyone the right to demolish it? Both Malikieyah and Shafieyah re-
plied in the affairmative(®,
Al-Hattab said in this respect: If the wall is due to collapse, the judge
should not give its owners any time to come and demolish it, and if
they don’t attend, he should give his orders to demolish it. The pre-
ferred opinion regarding this matter is that this case should be raised to
the judge to decide in it as he has the authority to give decisions in l:he
affairs concerning the commoners.

On the wall Ineclining towards the Road and towards others’
Prperty: ' '
There are two rules: the first is that on demolishing a wall inclining to-
wards other one’s property, request of demolishing should be taken
from the owner. The second one is that delaying or releasing one’s
right in the case concerning the wall inclining towards another one’s
property would never be correct.
On the wall whose Part of it Inclines towards the Road and the
other towards a Property:

In this case testimony of the persons living in the house is required-
when they are asked to demolish or mend it. But if the wall isnot de-
molished, they wotild be held liable to pay Dhaman because it is one

(1) “Mughni Al-Muhtaj”, Ash-Shirbeeni, vol 4 p 86.
(2) “Mawahib Aj-Jaleel”, Al-Hattab, vol 6, p 321.
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othres’ property without their permission or a legal (Shari‘ah) cause(!.
That is why Hanabilah stated that whoever builds one’s wall on oth-
er’s property should compensate for whatever damages due to that
even if he was not asked to demolish it. Moreover, anyone who builds
his wall inclining towards others property will compensate for that as
he has no right even to benefit from its air 2.

On Building of a wall inclining not towards one’s Property:

This includes the puplic and private roads one and others’ property.
One would be held liable to make Dhaman for whatever defectes if he
builds it likwise.

On the Property whose Benefit is due to others

It is not permissible to build incorrectly on a property whose ben-

efit is due to any one else other than its owner as in Ijarah (rent).
Therefore, anyone who build one’s wall inclining towards one’s prop-
erty, and in which another inhabitant is living should pay Dhaman for
any damage caused by the failing of the wall.

On the Falling of the non Inclined Wall

Fugaha were in agreement®® that whoever builds one’s wall
straight in his property and then falls, the owner will not be held liable
to pay Dhaman for whatever happened due to that because he built it in
his property and hence there is no transg'réssio_n on anyone and also be-
cause he-built it correctly and safely. |

(1) “Sharh Al-Majallat”, Ali Haidar. vol 2, p 564.
(2) “Al-Mughni”, Ibn Qudamah, vol 12, p 94.
(3) “Al-Mabsout” As-Sarkhasi, vol 27, p 8-9.
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knew such serious inclination and didn’t move to mend it, he would
be held liable to compensate for damage. Fugaha were in three opin-
ions regarding this matter. Shafi‘ieyah adopted Qiyass (analogy) and
hence they didn’t ask the wall owner for compensation whether he
knew or not. While Hanafieyah derived their evidence from Qiyass
and afterwards they preferred considering of Maslaha (interest). As
for Malikieyah they believed in considering Maslaha directly and ask
the wall owner to compensate for any damage. Imam Ahmed has two
narrations but the Mathhab of Hanabilah states that no Dhaman can be
paid and this is based on Qiyass.

Undoubtedly, considering of Muslaha in this matter is of priority
specially when we notice that using of Qiyass therein is not accapted
both legally (Shari‘ah) and logically. From this I prefer that any one
whose wall had inclined, after it was built straight, and he knew about
this inclination and could demolish it, but still he left it until it had fal-
len and caused damage, he should be held liable to pay Dhaman for
whatever he had deffected . whether being a soul or a property. Every
thing can be made analogous to the wall.

On the owner if Builds his Wall in an Inclining Way towards his
Property | |

If the wall was inclined originally from the time it was built, then it
was either inclined toWardg his property or towards the other’s. So if it
was inclining towards his property, he will not be held liable to pay
Dhaman as he did not transegress to any one. This was held unan-
imously by the three Imams. h

On Building of a Wall on others Property.

Few Fuqaha had rendered such a case because man has no righ't in

13-
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present the following as evidences:

1- The wall is founded in his property and inclination is not caused
by his act.

2- If some sparks fly from ones property to another’s, he will not
compensate for whatever happens as damage was due to a permissible
cause.

3- Testimony is an act performed by others and hence it will not be a
reason that holds the owner liable to pay Dhaman. I can derive ev-
idence for the adherents to the fourth opinion who believe that when-
ever authority decieded that the wall should be demolished and the
owner didn’t do that until the wall falled and caused damaged, he
would be held liable to pay Dhaman., I believe that authorities decision -
should be executed. - |

Discussion

Hanafieyah stipulated that the owner is to he asked to demolish it.
They didn’t stipulate testimony which they demanded it only to prove
that such a request to the wall owner was made.

However, Malikiyah stipulated testimony and considered the informing
of the owner of the leaning wall, in case of his ignorance, as an oblig-
atory matter.

Preference

It is quite known that walking on the roads is a right given for any
passer-by and hence if a wall inclined in a terrible way, this would
prevent road users from passing and neighbours from living in peace.
The principle is that (harm should be removed)(), Moreover, since
Shari‘ah called to preserve the five necessary matters which are one-
self, religin, mind, property and honour, then it would be a must, ac-
cording to Shari‘ah, to have such a harm removed. And if the owner

(1) “Sharh Al-Majallat”, by Ali Haidar, vol 10, p 32.
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Evidences

Adherents to the first and third opinion who believe in the owner

being held liable to pay Dhaman derived evidences from the fol-
lowing: '
1- If the wall was inclined originally since the time it was built and
then it fell down, the owner would be held liable to compensate for
whatever results from that. The same rule is applicable to him if the
wall inclined due to time. In this first case his compensation is due to
his transgression while in the second case, it is due to his negligence.

2- If he builds a wing in his property which overlooks the road, it
will be considered his own and hence he compensates for the defects
caused by it.

3- Adherents to the first opinion who stipulate that the owner should
be asked to demolish and mend his wall believe that this leaning wall
occupied the air of the road, and since being witnessed against, he
should be asked to demolish his wall and bring it straight, but if he re-
fuse doing that, he will be held liable to pay Dhaman.

4- Because, if he was asked to demolish or mend the wall, there will
be no meaning if he presents an excuse claiming his ignorance of the
inclination of the wall().

5- Removing of general harm is a duty(®.

Adherents to the second opinion who hold that an owner should not
compensate for whatever damaged due to the falling of his wall
present '

(1) *Al-Mabsout”, by (As-Sarkhasi), vol 27, p 9.
(2) “Ad-Dur Al-Mukhtar”, by (Al-Haskafi), vol 5, p 384,

-11-



* «Bpjldings on the Verge of Collapse” *

4- When he is asked to demolish the building.
5- If heis able to demolish the building.
(6) causing damages by its collapse.

Building the wall on the Owner’s Property and on others’ Prop-
erty. _
when the owner builds a wall straight on his property and then it

inclined and collapsed over a person or any property, does the owner
compensate for whatever results from that or not?

A- Some believe that the owner would be held liable to pay Dhaman
for whatever happens as damage under the following conditions:

1- If the building is strai ght and in his property.

2- When the inclination of the wall takes place outside his property
3- When he is asked to demollsh or.mend it.

4- When he is able to demolish the wall, but he doesn’t.

5- When 1t falls and causes damage '

B- Others hold that he would not be held hable to pay. Dhaman

This is the opinion adopted by Ash- Shaﬁ i) and represéents Han-
abilah Mathhab and is also the analogy used by Hanafieyah.

C- 'The third opinion states that'if he is able to avoid damage by
means of demolishing and mending it and he doesn’t until the wall fell
down, he would be held liable to pay Dhaman whether he is asked to
do or not.

D- He would not be held liable to pay Dhaman uniess the ruler or-
derd him to demolish it and he didn’t.

(1) “Al-Hawi Al-Kabeer”, by (Al-Mawrdi).
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[n all of these cases he is required to either demolish it or mend it.

Conditions under which the Owner of a Leaning Wall may be

beld Lible to Pay Dhaman (Compensation)

A- Conditions set by Hanafieyah:

1- When he builds it correctly in his property but it inclines.

2- When he is asked to demolish the wall and mend it; and testimony
is not stipulated.

3-- The owner may be given a period of time during which he can

demolish his wall and mend it. :

Malikieyah-believe in the same conditions(!) but they stipulate tes-

timony. While Shafi‘ieyah(® believe that he would not be held liable

to pay Dhaman if he builds it straight in his property but it inclined

and fell down. However, they set two conditions which are: |

1- When he builds it correctly in his property and then it inclines.

2- When he is able to mend it, but he doesn't. '

Hanabilah®® hold the same opinion as that of Shafi‘ieyah and believe

that the owner would not be held liable to pay Dhaman if he builds a

wall straight, in his property and then it inclined and fell down wheth-

er he is required to demolish it or not. The second opinion they hold is

that if he is required to demolish it and he is able to do that, then in

this case he should compensate whatever damages incurred. They

share Hanafieyah in their conditions but they don’t stipulate tes-

timony.

Conditions under which the Owner is not Obliged to Pay Dhaman

1- When he builds it in his property.

2- Being straight.

3- When inclination happens after the wall was built straight.

(1) Ibn Farhoun.
(2) “Al-Hawi Al-Kabeer”, (Al-Mawrdi).
{3) “Al-Mughni”, by (Ibn Qudamah).



Buildings on the Verge of Collapse

By Dr. Yassin Ibn Nassir Al-Khateeb %

Praise be to Allah and peace be upon His servants whom He has
chosen, upon their faithful families and Companions.

From the various situations of life the issue of the buildings on the
verge of collapse and what is in the same consideration had drawn my
attention, and this is due to what they cause of seriousness on man’s
life. Early Fugaha, according to their environment and cus-
toms,mentioned the leaning wall as an example so that those coming
after them may draw an analogy between it and whatever innovations
may occur according to their enviromment and custorn1.

Therefore, in this case, I would not like to transcribe the statements
of Fuqahd which they wrote according to their customs. Rather, I
would like to give a rule on this case based on our contemporary re-
ality; for Shari‘h is composed of ‘Ibadat (worships) and dealings
based on wisdoms and interests.

Probabilities accompanying the Building and the Falling of a Wall:

The owner of a wall may either build it in his property or in some
one’s, If he builds it in some one’s property, then the wall may either
be straight or inclined. Also a wall may be built with permission or
without. If he builds it straigh’t and then it inclined, it may either in-
clined towards the owner’s property, the road, or to others’ property.

(*) Assistant Professor in the Paculty of Shari‘ah, Department of Judiciary, Ummah-Qura
University, Makka Al-Mukurramah.
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One of the modes of life is that strong people prevail over the
weak, knowledgable over the ignorant, intelligent over the stupid
and the energetic over the lazy and disable ones.

No danger is graver for any nation than the aleination from its her-
itage and “invariables” and the imitation of others for it would then
become a target for the civlizations of other nations, their be-
haviour and different p_attei‘ns of their conduct and hence would
die the way other nation before it had died and perished.

- And Allah is the Helper
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This is knowledge and creativity in all its forms; and its contra-
diction is imitation with all its consequences and shortcomings
when the intellect fails to play its role and hence searches for any-
thing to cling to thinking that it is good for it while it is not, be-
leiving that it brings benefit while it really causing harm and con-
sidering it as and advantage while it is a disadvantage.

We knew that imitation is a stage of weakness which quickly turns
into a state of nonexistence. Also we knew it as a stage of in-
capability in which barriers of stagnation stand erect and self dom-
inance and mastery of whims prevail. '

The decline our Ummah has witnessed after the flourishing ages of
knowledge was due to descendent’s inability to follow the method
of ancestors in independent reasoning, creativity and in releasing
the intellect from stagnancy.

Descendents became occupied with the marginal interests of life
and yielded to tendancies of inability and weakness, and hence tal-
ents retreated, intellect declined and powers became weak, so
much that mere imitiation was turned into knowledge and in-
dependent reasoning became ig‘notance. As a result different na-
tions called one another against this Ummah uatil it was teared up
into sects and scattered fragments. This state prevailed till Allah
designated for this Ummah righteous men of his servents. Among
them was al-Izz Ibn Abd as-Salam, 1bn Taimieyah, Ibn al-Qayyim
Al-Jawzieyah and several outstanding scholars who utilized their
knowledge and Figh to fight the sects of heretics and errants and
similar deviant sects spreading in their time.

Today the Ummah is suffering from the pressures of other nation’s

cultures, languages, and their different patterns of conduct and be-
haviour.
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Islam has taught us all these facts with all of their particles and de-
tails because it is the religion of nature, life and knowledge.
Though knowledge is obtained initially through acquisition but in-
dependent reasoning remains an obligatory matter on whomever
recieve knowledge; otherwise his knowledge remains in its first
steps.
That is why Allah addressed men of understanding. He addressed
the wise men, those who know, those who consider and those who
receive admonation in his Book:

In these things there are Signs

For those who consider(!).

And in another Ayah:

In that are Signs

For those who know(®)

In a third Ayah He says:

For those who are wise®

In t_hé fourth Ayah He addreses them and says:

We have detailed the Signs

For those who

Receive admonition®
Almighty Allah address, for those, by such qualities implies a gen-
eral command which necessitates the obtaining of knowledge and
the avoidance of ignorance because enjoining something requires
prohibiting its opposite.

(1} Surat Ar-Ra‘d, verse 3.

(2} Surat ar-Roum, verse 22.

(3) Surat an-Nahl, verse 12.

(4) Surat al-An‘am verse 4, p 126.



A Letter from the Staff

Independent reasoning and imitation are two different methods.
Imitation is to leave brain retreat, decline and follow others. While
independent reasoning is to leave the brain “work” to give its crea-
tivity to_others. This work can be manual when a scientist acts
creatively and produces some work through an experiment which
he practises by a simple act until it develops and becomes an in-
ternational event.

We knew that from the history of Muslim scientists who
achieved excellent results in medical sciences, pharmachology, ar-
chetecture, arts and Islamic decorations. Also we knew it in the
others nations since past time up to the present one.

The brain’s work may be theortical and that when a scientist de-
voted himself to study one of the life affairs and hence grants hu-
marﬁty a sort of knowledge from which it can leam its life affairs
and the regulations of its behaviour. We come acrorss that in the
human history as well in ours. We knew the Fugaha who under-
stood the facts of their religion and civlization and hence laid
many principles for their Ummah so that it can solve its problems
and disasters

Also, we knew the Hukama (wise men) who used to explain for
their Ummah the spots of errors and warn it against them, and who
show it the proper ways and call it to follow.

So, we can certainly believe that no people can prevail, exist and
have a dominant civlization unless they leave their brains act crea-
tively, their eyes see and their powers work.
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In the Name of Allah, Most Gracious, the Most Merciful

Principles and Regulations for Publication

Contemporary Jurisprudence Research Journal staff would like to no-
tify researchers that principles of publication in the journal ne-
cessitate the following :

1- Research submitted for publication, should be based on Islamic (Figh)
jurisprudence .

2- Research should concentratc on issues, questions and contemporary
problems and the way of finding both scientific and practical solutions
for them according to Islamic (Figh) jurisprudence, and its concepts
which is authorized by the people of Sunnah and the consensus (Ijm’a).

3- Research should be subjective and comperhensive.lt should follow a sci-
entific method by depending on original references, documentation
and explanation of (Ahadith) showing their degree of authentication .

4- Any research submitted for publication, should not have been pub-
lished in cither a book, a journal or any othcr means of publication.
Researches submitted for publication to another journal or those
which were presented to universities or scientific symposiums and
the like, will not be published .

5- Stating of scientific references in the footnotes along with a short difini-
tion for the figures mentioned in the rescarch .

6- Scientific references and their authors’ names should be alphabetically
indicated at the end of any rescarch . Place and date of printing along
with the publishing house should also be mentioned .

7- A statement indicating that the research has not been published before,
should be attached to the research .

8- Research should be concluded by a bricf summary indicating.results
and opinions included in it .

9- A satisfied abstrcat should be attached to the research to be translated
into English .

10- Pages of research should not be less than twenty pages of the journal.

11- Rescarcher’s name should be fully written along with his scientific
post, if any.

12- Researches should be arbitrated by (Fuqahaa) jurists and specialized
scholars (Ulama) according to a method which indicates prinicples
and procedures of arbitration . From this principles : is that arbitrators
should not know the names of rescarchers and vice versa, whether ar-
bitrators reccommend to publish their researches or show some oby
servations or even recommend not to publish them.

13- The journal should pay a compensation for the rescarch after being published .

14- Researches which not published,will not be returned .
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