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* Vol.X, 1998, 37th Edition, Contemporury Jurisprudence Research Journal *

Speaking about him, Ibn ‘Uyainah said: whensoever he mentions the
Messenger of Allah (peace and prayers be upon him), he used to
weep(),

His Death

In “Usad Al-Ghabah”, Ibn Al-Atheer said: Abdullah Ibn ‘Umar
died in the year 73 A.H at the age of 86; and some said: 84.It was also
said that he died in the year 74 A.H and was buried at Al-Mahsab, oth-
ers claim at Dhi-Tiwa while still others at Faj; and finally some said at

Saraf(?.

His traditions and Fatwa are entitled to be collected in an in-
dependent compilations as they imply utmost benefit.

- i e s

(1} Tathkirut Al-Huffath, vol 1, p 37
{2) Asadul Ghabah , vol 3, p 344,
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* Immortal Personallties *

Ibn Hazm Adh-Dhahiri had quoted many opinions from him by which
they have prefered some of the legal (Shari‘ah) rules.

Some Examples of his Statements:

Malik said: After the death of Zaid Ibn Thabit, Abdullah Ibn
‘Umar became our Imam and remained for sixty years delivering Fat-
wa to the people.

Once, aman wrote to Ibn ‘Umar to write to him all knowledge, and
Abdullah wrote to him: knowledge is very broad, but if you can meet
Allah with your back so light from people’s blood, with your stomach
so slim from their properties, with your tongue kept away from their
honours and be abided by their commands, then you can do.

When a man said to him: O, the best of the people, and the son of
the best of the people, he said to him: I am not the best of them nor the
son of the best of them, but I am one of Allah's servants invoking allah
and fear Him. By Allah, you keep speaking about 2 man with pride tll
you destroy him(D,

His Statas among Scholars

Ibn Hazm said: Those who used to deliver more Fatwa among the
Companions were:*Umar Ibn Al-Khattab, his son Abdullah, Ali Ibn
Abi Talib, ‘Aishah the Mother of Believers, Abdullah Ibn Mas‘oud,
Abdullah Tbr Abbas and Zaid Ibn Thabit. They were only seven; the
Fatawa of each one of them can be collected in a large book(?),

—

(1) Siyar An-Nubala , vol 3, p 203,
(2) Al-Ahkam , vol 5, p 92.
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such texts, Ibn ‘Umar said: once the Messenger of Allah (peace and
prayers be upon him) had given me a garment. Firstly, I put on the
veil which was so baggy both in waist and length that I was drowned
inside it. that is why it had been trailing on the ground behind me.
Then I wore the gown with which I masked my face. Afterwards,
Messenger of Allah (peace and prayers be upon him) touched me in
the shoulder and said: tuck up your gown from the ground for
whatever hanged down of the gown (lower garment) below the an-
kles would be in Fire. After that, no one had been known to be more
keen to observe tucking up his lower garments as Abdullah Ibn
‘Umar(D),

Nafi‘ reported that Abdullah Ibn ‘Umar, when recites this Ayah:
Has not the time arrived | | '
For the Believers that
Their hearts in all humility
Should engage in the Rememberance

Of Allah,®.
He used to weep™, and this due to his heart’s tenderness and his
fear to Allah.

4- His fighi role was very clear as he used to contribute and give an-
swers to many cases which some Fuqaha had used as quotations in
their books. It was said about him: He is the most knoweldgeable in

(1) Tareeq Ibn ‘Aasakir. vol 13, p 157.
(2) Surat Al- Hadeed , verse 16.
(3) Siyar An-Nubala, vol, 3 p 214.
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* Immortal Personalities *

the Prophet said:Give him the permission to enfer and give him the
glad tidings that he shall be admitted into Paradise. Then Abduila
said: what about me, O Prophet of Allah? The Prophet said: to him:
your are with you father(!),

Further more, Abdulla is considered the maternal uncle of Believ-
ers as his sister Hafsa, the wife of the Prophet (peace and prayers be
upon him), is one of the Mother of Believers.

His Scholarly Statas

1- He narrated much and useful knowledge about the Prophet (peace
and prayers be upon him) , his father ‘Umar Ibn Al-Khattab, Abi
Bakr As-Siddihq, ‘Uthman, ‘Ali, Bilal, Zaid Ibn Thabit, his sister
Hafsa the wife of the Prophet (peace and prayers be upon him),
‘Aishah the Mother of Believers and others of the great Compan-
ions@,

2- Abdullah Ibn ‘Umar was an outstanding scholar to whom many
students of knowledge had rushed so that they might quench their
scholarly thirst. His students included the scholars of the Follow-
ers and some low rank Companions who had honestly and sincere-
ly communicated knowledge for those came after them until at
last reached us.Adh-Dhabi reported the names of 230 men along
with some women to have been students of Abdullah Ibn ‘Umar(®),

3- He was very keen observing the implementation of the legal (Shari
‘ah)text,and this had been very evident in his practises.Concerning

(1) Tarcekh Ibn *Asakir - vol 13, p156.
(2) Siyar An-Nubala, vol 3, p 204.
{3) Ibid, p 204 - 208.
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Some of his Virtues

Several ahadeeth were reported about Abdullah Ibn ‘Umar, and all
of them tell about his virtues and his good merits; some of them: On
the authority of Abdullah Ibn ‘Umar, may Allah be pleased with them,
that he said: I dreamt that as if I have a piece of brocade in my hand,
and that whatsoever place of Paradise I wish to go this piece took me
to it. He said: I narrated my dream to the Mother of Believers, Hafsa
who, in her turn, narrated it to the Messenger of Allah (peace and
prayers be upon him) who said: Abdullah is a pious man,

Another merit is that he was one of those who swore fealty to the
Prophet under the tree at Hudaibiyah in the so called Bai'at Ar-
ridhwan (Fealty) about whom Allah Almighty told that He was
pleased with them in his statement:

Allah’s Good Pleasure
Was on the Believers
When they swore Fealty
To thee under the tree()),

On the other hand, Messenger of Allah (peace and prayers be upon
him) had promised him with Paraside. Ibn ‘Umar said: I was present
with the Prophet (peace and prayers be upon him) near a fence of
palm trees when Abu Bakr asked for permission to enter; and the
Prophet (peace and prayers be upon him) said: Give him the per-

mission to enter and give him the glad tidings that he shall be ad-
mitted into Paradise, Then ‘Umar asked for permission to enter; and

(1) Surat Al-Fath. verse 18.
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* Immortal Personalitles *

upon him) in his houses as Ibn ‘Umar used to do.He was 5o carefull in
that due to his piety and fear lest he might be mistaken in a certain case.
He used to say:I found my companions in total agreement in a certain
matter,so I fear that if I had opposed them, I would have not reached
them (in the status which would make Allah and his Messenger be
pleased with me).He was so pious that he considered his scholary
achievments to be very few which can not sasisfy the desire of the en-
quirers.On this respect he said:O people, go away from me! I have been
with him who is more knowledgeable than me (i.e Prophet Mu-
hammed);and had I known that I would remain alive until you request
my judgment, then I should have learnt much so as to be able to answer
you.The most favourite thing for him was the obedience to the Book of
Allah which he used to be afraid to oppose lest he might indulge in sin;
for he knows Allah’s punishment for that who flees from war.

Therefore, people were keen to take up the opinions of Abdullah
Ibn ‘Umar and to adopt his methods as they learnt about his knowl-
edge of the Sunnah and his observence to whatever practised by the
Prophet (peace and prayers be upon him) and the great companions.
Moreover, people were very intersted to follow the example of Ibn
‘Umar so much that one of them said:O Allah, keep Abdullah Ibn
‘Umar alive as long as you keep me following his example for I don’t
know any who is more abiding by the methods adopted by the Mes-
senger of Allah and the first generation of Compamnions other that
him(),

nacanssaseay

{1) Tabagat Ibn Sa'd , vol 4, p 142,
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absent from any military expedition launched during the lifetime of

the Messenger (peace and prayers be upon him). Moreover, after the

death of the Messenger (peace and prayers be upon him), he was so

keen to perform Hajj to the extent that it was said: He performs Hajj

in one year and participates in Maghazi (militry expeditions) in an-

other. On the other hand, he was the most knowledgeable among the
Companions in the Hajj cermonies(), Ibn Katheer said about him: He
used to perform ablution for every Salat. Also he refused to be a judge
when ‘Uthman wanted to appoint him. And when he liked or admired
any part of his wealth, he would give it immediately away for the sake
of Allah hoping by such action to be near to Allah Almighty Most
High.

Sa‘eéd Ibn Al-Musayiab said: Were I to testify for a person that he is
one of the people of Paradise, then it would be Abdullah Ibn ‘Umar.
He was the most pious man among the people of knowledge, and was
always sticking to the traditions of the Messenger of Allah (peace and
prayers be upon him)(@,

Abdullah taking the Messenger as an Example:

Followers of the biography of Abdullah Ibn ‘Umar, may Allah be
pleased with him, were in agreement that he was so keen to follow the
footsteps of the Messenger of Allah (peace and prayers be upon him)
in every thing even in the way he walks and in his behaviour when
spending the night during his journies. Abdullah Ibn Abi Mulaikah
narrated about ‘Aishah, may Allah be pleased with her, that she said:
No one followed the traditions of the Prophet (peace and prayers be

B ——

(1) Al-Wafl Bil-Wafayat, vol 17, p363,
{2) Wafayat Al- ‘yan - vol 3, p 210,
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Immortal Personalities
Abdullah Ibn ‘Umar Ibn Al-Khattab
(10 B.H--73H)

Muhammad Ibn Sa‘d Al-Showiar:

He was one of the young Companions and of their best. He em-
braced Islam before reaching the age of puberty,and migrated before
his father.Out of his zealous love and his desire to participate in Jihad,
he insisted to take part in the Ghazwa of Badr in the second year of
Hijra.But the Messenger of Allah (peace and prayers be upon him)
prevented him along with some young Muslims as they didn’t attain
age(!), However, he participated in the Ghazwa of Al-Khandaq, Mu’ta
and Al-Yarmouk and fought with the army which conqured Egypt and
Africa.

He was so cautious about any matter concerning his religion and
also was very careful in delivering Fatwa. Jabir Ibn Abdullah used to
say about him: no one among us who was not indulge in the wordly
pleasures except ‘Umar and his son(®,

Some of his Attributes

He was among those who gave their Bai‘a (pledge) to the Prophet
Muhammed (peace and prayers be upon him) under the tree, and was

(*) Editor-in chief of Islamic Researches Journal, issued by the Body Board of Senior
Scholars, He works as an advisor in the office of his Eminence, the Grand Mufti of the
Kingdom of Saudi Arabia, he has 17 publications.

(1) Usudat-Ghabah, vol 3, p 342.

(2) Ibid, p70.
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* Cases from Jurisprudence (Figh) Ponit of View *

good intention and therefore the authorizer would have nonthing but to
get the price of the exact equivalent to his shares in normal cases, and
to solve the matter with the agent.

And Allah is All-Knowing,
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glected taking precautionst!),

It is evident from the question that the authorizer entrusted the agent
with the selling of his shares and didn’t nominate for him a certain
price and he, by this, gave him unconditional authority in selling.
Therefore, the agent should exert every effort to bring the reasonable
price for his authorizer in conformity with the saying of the Mes-
senger of Allah (peace and prayers be upon him) (Religion is to be
sincere and true to Allah {i.e obeying him and doing Jihad for his
sake); to Allah’s Messengerf{i.e to respect him greatly and to fol-
low his traditions}; to the rulers of the Muslims {i.e to help them
in their job and alarm them if they are heedless} and to the Mus-
{im commons (i.e to be mercifal to them)(®),

Supposing that if the shares prices had decreased at the day in which
he sold them, he should have waited for one day or many days as
prices fluctuate. Accordingly, if the authorizer didn’t ask his agent to
sell his shares immediately and at any price, and the agent sold them
at a price generally leading people to wrong each other, in this case he
would be obliged to pay the decrease according to the habit, Based on
this, supposing that the share price in the mentioned company is for
example (100) Riyals and the agent sold it for (70) Riyals, he would
be obliged to pay the decrease which is (30) Riyals as a punishment
for his negligence.

However, the share holder has no right to ask for his shares to be re-
turned to him as he authorized the agent to sell them. Moreover, since
the buyer bought them according to the current price {i.c during the
time when shares prices decreased} , it would be regarded as done in

(1) “Matalib Auli An-Nuha" Az-Rubaibani, vol 3, p 466, “Kashshafut Qina'* Al-Bahouti,
vol 3, p 476-477. **Kitab Al-Furou'" Ibn Muflih vol 4, p 358-359.

(2) “Sahih Al-Bukhari”, vol 1, p 20, Sahik Muslim", vol 2, p 37. Sunan An-Nasa’i, vol 7,
p 157, Sunan Ad-Darmi vol 2, p 311- “Majma' Az-Zawa'id, Al-Haithami, vol 1, p 87.
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* Cases from Jurisprudence (Figh) Ponit of View *

According to the Mathhab of Imam Malik if the agent opposed what
was said to him and sold at a price lesser than what was fixed to him
by the authotizer or the price of the exact equivalent if no price was
fixed to him, the authorizer would be free to refuse or to accept what
was happened. In case that he refused, he should take his commodity
if it was available and take its value if received by the buyer(!),

According to the Mathhab of Imam Ash-Shafi‘i the agent might not
act unless by what is required by the authorizer's permission whether
through pronounciation or based on ‘Urf. So if the permission implied
two acts and one of them included harm to the authorizer, it would not
be sufficient; and if it implied two acts and one of them considers the
authourizer’s interest, the agent would be obliged to stick to it?).

Imam Ahmed in his Mathhab held that if the agent sold any thing at a
price lesser than the exact equivalent or the price he had estimated, su-
ch selling would be correct and he would have to compensate for such
a decrease(®).

Accordingly, if the authourizer gives a garment, whose exact equiv-
alent’s price is one hundred Dirhams, to his agent to sell it for him
without fixing the price. And he sold it for eighty Dirhams although
others may sell it for ninty-five Dirhams, this five Dirhams which was
decreased from the price of the exact equivalent will be always the
reason which make people claim deception. So if the agent sold it for
ninty-five Dirhams, no Dhaman (compensation) will be on him be-
cause it will be very difficult for him to avoid that. However since he
(the agent) sold it for such a price (80 Dirhams); then he would be
held liable to pay the twenty Dirhams by way of Dhaman as he ne

(1} “Hashiatul-Dusouqi®, Adirdeer, vol 3, p 384, “Mawahib Aj-Jaleed” vol S, p 193-194,
“Igdul-Jawahir”, Ibn Shas vol 2, p 684,

(2) “Al-Majmon'", An-Nawawi, vol 14, p 109-110, 132-133. “Al-Hawi Al-Kabeer", Al-
Mawardi, vol 8, p 235-241. “Mughni Al-Muhtaj* As-Shirbeeni, vol 2, p 227-230.

(3) *“Al-Insaf”, Al-Mardawi, vol 5, p379.381.
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for a desert dweler)(V).

What is important is that the loss should not reach the limit which may
create a gave deception for one of the two parties of the transaction
for, then it will be of the category of corruption which was prohibited
by Allah.

A dealer may not be affected by a profit or loss if he does that by him-
self unlike when another one acts as his agent. In this case he thinks
that his agent is the reason behind that loss or that he, due to such de-
putization, did not achieve the profits he expected; and thus dispute
arises between them as in this case.

Fugaha discussed the relation between the authorizer and his
agent. In the Mathhab of Imam Abi Hanifah, anthorization of selling
may either be unconditional or restricted. So if it is restricted, then re-
striction should be observed; if not it contradicts this restriction and it
will not be executed by the authorizer; rather, it will be conditional on
being approved by him unless when this opposition turns out good for
the authorizer as, for instance, if the authorizer asks his agent to sell
something for him for thousand Dirhams and he sold it at a price high-
er than that, Moreover, unconditional selling is considered as a com-
mon selling, but selling by grave deception is not common, and it can
be considered as an unconditional one.

According to Mathhab Imam Abi Hanifah, the source regarding the
unconditional matter is that it should be set freely and not be restricted
without an evidence; and since the ‘Urf (custom) is contradicted, then
the selling in grave deception so as to buy an item with more profits is
regarded also as a common matter. That is why it is not permissible to
restrict the unconditional with the presence of contradiction(®.

(1) “Sshih Al-Bukhari”, vol 3, p 26, - Sunan Abi Dawud vol 3, p 270. As-Supan Al-
Kubrah, vol 5, p 346,

(2) “Badaea’ As-Sanaca*™, Al-Kasani, vol 6, p 27-29. “Durar Al-Hukkam", Ali Haidar, p
604-608.
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Those who, when they
Have to receive by measure

From men, exact full measure, (1),

But when they have
To give by measure
Or weight to men,
Give less than due®@.

Rules in this issue are numerous and all of them mean that dealer
should deal among each other in a fair way and equilibrium although
such equilibrium doesn’t prevent that one of the two parties may fall
in loss, deriving evidence from Allah’s saying:

O ye who believe!

Eat not up your property!
Among yourselves in vanities:
Bat et these be amongst you.
Traffic and trade

By mutual good-will:®),

The Messenger of Allah (peace and prayers be upon him) also said:
Leave the people alone, Allah will provide them through mutual
dealing ¥.And his saying:(A town deweler should not buy goods

{1) Surat Al-Mutafifeen verse 2.

(2) Surat Al-Mutafifeen verse 3.

{3) Surat An-Nisa. verse 29,

(4) “Sahih Muslim", vol 10, p 164. “Sunan At-Tirmithi", vol 3, p 526. “Sunan Ibn Majah",
vol 2, p 734.
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withholding from the people the things that are their due. Almighty
says:

To the Madyam people

(We sent) Shu‘aib; one

Of their own brethren: he said:

#0 my people! worship Allah:

Ye have no other god

-‘But Him. And give not

Short measure or weight:

1see you in prosperity,

But 1 fear for you

The Chastisement of a Day

That will compass (you all round)(®),

“And O my people! give

Just measure and weight,

Nor withhold from the people

The things that are their due:

Commit not evil in the land

With intent to do mischief®,

Allah, aslo, threatened those dealing in fraud in His Almighty saying:
Woe to those

That deal in fraud®,

(1) Suret Houd, versr 84.
(2) Surat Houd, verse 85.
(3) Surat Al-Muiafifeen verse 1.



142- The Rule on the Case if somebody Entrusted
his Agent with the Selling of Shares but the
Agent had sold them at a Price Lower than
that Desired by the Authorizer

The content of the case is a a question stating that somebody
had authorized an agency working in the field of selling and buy-
ing of shares to sell his shares in one of the companies. He was
surprised when the agency sold them at a price 30% less than
their real value and hence he refused to recieve the value and de-
manded that his shares to be returned to him claiming that such a
price would cause for him a big loss. The question is whether he
has the right to regain his shares.

The answer, generally, is that dealing in selling and buying is a pro-
cess bears both profit and loss and therefore one party may gain and
the other may lose. Sometimes both parties may gain profits. In some
cases one of them may think that he gained profits in his deal while
the opposite takes place; and this when he, in one day, purchases some
shares at a certain value and then it decreases in the other day. The op-
posite, also, may take place and this when he purchases some shares at
a definite value thinking that they might involve loss but, on the other
day, he finds that their value doublded.

Those dealing in buying and selling, consider all these matters and the
like the norm.

The basic principle in Islamic Shari‘ah is that transactions should
not imply injustice, corruption or grave deception. Allah told us that
His Prophet Shu‘aib adviced his people to be just and to avoid corrup-
tion in their dealings by neither giving short measure or weight nor
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Sounds vary according to their quality; some are strong and others are
weak. Normal talking can’t be described as noisy, and the neighbour
can't hear it. The same is applied on the normal sound of radio and
television. Although the question doesn’t indicate the kind of such
noisy sounds or their quality, but the harm resulted from them is
seemed to be little. The exception is that if they are abnormal such as
those emitted during the night and resting times whether being from
the radio or other. The source in this issue is that whatever implies
grave harm should be removed and whatever implies simple one can
be pardoned on the basis of tolerance because simple harms are ac-
cepted and habitual among neighbours. Yet, the estimation of whether
the harm is grave or simple is reffered to judiciary.

The sumary of the case is that the source in Islamic Shari‘ah is
that it is permissible for the owner to have free authority over his
property unless this causes harm to others. Also, the source in Is-
lamic Shari‘ah is that harm should be refuted and damage should
be prevented from others as this is of the category of injustice.

Since preventing of harm is generally obligatory, then preventing
it form the neighbour is more obligatory because the neighbour’s
right due on his neighbour is a special right owing to their ad-
Jjacency in houses, and to prevent harm not to take place between
one neighbour and his neighbour it will be necessiry to know its
nature, amount and its effect on whoever claim.

The standard governing that is to know whether harm is grave or
not. Thus, seeping of water from the upper flat to the lower one is
regarded as a grave harm which is to be prevented. And if these
sounds are not noisy, they will be habitnal and hence be considered
as simple harm which can be pardoned on the basis of tolerance
among neighbours and the harm whether being grave or simple is
referred to judiciary.
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to act in his property in a way causing harm to his neighbour such as
the building of a public bath among houses, an oven among the per-
fume shops or irrigating a land which may demolish his neighbour’s
walls(D,

I say: It is evident from the question that there are two cases:

The first one: the water which seeps from the upper flat to the direct
lower flat owing to their adjacency is regarded as a harm to the owner
of the lower flat as this may dampen his walls and affect the flat’s
painting and furnjture and the like. In addition to the unpleasent smells
which originate if the water seeps from toilets.

To mend the defect (i.e stopping the seeping water), maintenance
works can’t be done except through the upper flat which is the cause of
for that defect. Also, neighbours removing harm from each other is a
Shari‘ah duty according to the Fundementals and Principles of Sha-
ri‘ah previously referred to some of them.

According to this obligation, the owner of the upper flat will be
obliged to remove the harm resulted from his flat unless there are con-
tracts or regulations showing that defect occur in flats are to be mend
by another side such as its seller if he binds himself to mend such a de-
fect for certain periods like the case of those who, presently, build
huge buildings and put them in immediate possession or in what is
known as “rental possession” or the like of other forms.

The second case: noisy sounds and whether they are regarded as harm-
ful. It is quite normal that sounds be originated from a neighbour in his
house and the other neighbour hears them though this, in the present
time may take place in a way less than what was in the past and this
due to the vastness of some houses as well as the use of soundproofs.

(1) “Al-Mughni”, Ibn Qudamak, vol 5, p 47-52. “Al-Insaf" Al-Mardawi, vol 5, p 260-261.
“Matalib Auli An-Nuha" Ar-Ruhaibani, vol 3, p 357-358-"Al-Forou™ Ibn Muflih vol
4, p 280-287.
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An example of the first type is the opening of a peep for hole in the
wall for peeping at the neighbour. In this case, whoever does that
would be ordered to close or cover it. Also anyone who bulids an oven
or & blacksmith’s bellows should remove them unless he, by one way
or another, could avoid making smoke and hence causing no harm to
his neighbour.

A third example is when water flows in one’s property causing harm to
the wall of his neighbour.

An example of the types disagreed upon is when the raising of a build-
ing could obstruct light and sun. According to the famous opinion in
the Mathhab, such a doing should not be prevented; while others said it
should be prevented(!) except when proven that the doer intends to
cause harm to his neighbour(2),

In the Shafi‘i Mathhab, if the lower floor is owned by somebody and
the upper one is owned by another and each one of them claims his
possession to the roof, it will be for them each one to have a half. Ac-
cordingly, the owner of the upper floor is entitled to act thereon as he
used to act by settling; and to keep normal luggage without excecding
the proper limits nor transgressing. In other words, each one of the two
owners may act normally in his property no matter whether his neigh-
bours can be harmed. But if he exceeds the normal limits, he will be
obliged to pay Dhaman for whatever happened as damage due to his
act no matter if being a definite harm or a one that is based on a strong
suspicion if two experts testified to that(®),

(1) “Al-Qawancen Al-Fighieyah" Tbn Juzai, p 223-224.
(2) Tabsirat Al-Hukkam” Ibn Farhoun. vol 2, p 255.
(3) “Al-Hawi Al-Kabeer” Al-Mawardi vol 8, p 70-73, 79.
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in a manner that ordinary man can’t look through them; or that if the
raising of the building doesn’t obstruct air or light. All these harms are
considered as simple ones. It is necessary before giving the rule on
such cases tp know their facts from judiciary as well as the ‘Urf (cus-
tom) prevailing in the places where these cases occur.

This is in general, but concerning the question raised by the enquirer,
Fuqaha discussed the rules regarding the upper and the lower floor
and what is incumbent upon their owners.

According to the Hanafieyah Mathhab if somebody occupies an upper
floor and another occupies the lower one, the owner of lower floor
will have no right to stick a peg on his property nor to make a hole on
it without the consent of the owner of the upper floor. On the other
hand, the owner of the upper floor will have no right to add a building
or open a door on his floor without the consent of the owner of the
lower floor whether he causes damage to the lower floor or not. This
is the opinion of Abi Hanifah. But as for his two companions, the
owner of the upper floor is allowed to do so as far as he doesn’t cause
harm to the lower floor(!),

According to the Maliki Mathhab if the upper floor of a building be-
longs to somebody and the lower one belongs to another, the owner of
the lower floor will be the owner of the ceiling and is obliged to mend
and build it if demolishes; and the owner of the upper floor will have
the right to stay on it. This rule is applicable to the owners of other
floors.

According to the same Mathhab, harm is of two types: the first one is
agreed upon and the second one is disagreed upon.

(1) “Al-Sharh Fathul-Qadeer”, Ibn Al-Humam, vol 7, p 321.322, YBadea' As-Sanaea',
Al-Kasani, vol 6, p 264-265.
“Durar Al-Hukkam", Ali Haidar, Kitab Ash-Sharikat p 224-228,
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of by all means)(V.

Since removing of harm is obliagtoty then preventing from the neigh-
bours is more obligatory because the right of one neighbour due on
the other is a specific right owing to their adjacency in houses.

This was exactly what was meant by the Messenger of Allah (peace
and prayers be upon him) when he aid: Gabriel kept on advicing me
about treating the neighbours in a kind and polite manger, so
much so that I thought he would order me to make them among
(my) hiers®.

Although inheritance will only be for relatives.

Generally speaking, to prevent harm from taking place between two
neighbours, it will of necessity to know its nature, amount, and its ef-
fect on whoever claim it. This can be governed by whether the harm is
grave or not. Grave harm occures, such as for instance, in houses is di-
fined as whatever resulted in weaking the building, exposing it to dan-
ger or obstructing its benefits. For example such as when water seeps
from a cesspool of one neighbour to the building of his neighbour
which may expose him to danger; or if this seeping water causes un-
pleasant smell to the neighbour. Such a harm will be considered as a
grave one. Another example of grave harm is when one neighbour
opens his windows and exopses the privacy of his neighbour; or if he
raises his building in a manner which obstruct air and light from him
and the like of other examples.

However, simple harm from which no obvious defect would result
cant’t be prevented. Examples of that is when the windows are raised

——————arm et

(1) “Durar Al-Hukkam”, vol 3, p 224225,
(2) Sahih Al-Bukhari, vol 7, p 78. Sunan Abi Dawoud, vol 4, p 339.
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141 - The Rule on whether the Owner of the
Lower Flat has the Right to oblige the
Owner of the Flat above him to mend

the Defect in his Flat.

The content of the case is a question stating that somebody
who owns a flat in one of the buildings observed that there was
water seeping from the flat directly above him which made him
feel with danger. Moreover, he was in most times affected by
noisy sounds caused by the occupants of the flat mentioned
which is regarded as harm to him. The question is that has he
the right to oblige the owner of the upper flat to mend this seep-
ing and not to harm him?

The answer to this question is that the established principie in the
Islamic Shari‘ah states that the owner has the right to act in his prop-
erty unless this act causes harm to others. Also, in the Islamic Sha-
ri‘ah harm should be refuted and causing harm to others should be
prevented as an act injunstice which Allah prohibited (made it Har-
am) when committed against Him and when practised among His
servants. As from the established principles of the Sunnah is what
was narratted that the Messenger of Allah (peace and prayers be
upon him) said: There should be no harming nor reciprocating
harm(D. On this source , numerous principles of Figh were based ;
some of them are: (harm shouid be removed)®, (harm should not be
removed by a similar harm)®, and (grave harm should be warded
(1) Sunan Ibn Majah, vol 2, p 784. “Al-Mwatta" Imam Malik p 529. “Kunzul-Umnmal®,

Al-Burhan vol 3, p 919,
(2) “Durar Al-Hukkam", Ali Haidar, vol 7, p 33, “Al-Ashbah Wan-Nathair™, Ibn Nujaim. p
8s.

(3) “Durar Al-Hukkam" Ali Haidar vol 1, p 35."Al-Ashbah Wam-Nathair” Ibn Nujaim p
8s.
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The case in breif is that the right of Qadhf is one of the right of Al-
lah Almighty because the Shari‘ah of Allah protected the Mus-
lim’s right in his religion, live, honour and property and made this
right one of the necessary matters which should be perserved. It is
prohibited that such right to be transgressed and hence it is con-
sidered one of Allah’s rights which may not be dropped unless by
whatever He ordained. Allah ordained Haddul-Qadhf to be as a
deterrent for the slanderer not to invade others’ honours and at-
tak their reputation and dignity. For the gravity of such an evil
Allah indicated its penatly in His Holy Book and prescribed three
penalties for it when He ordained that the slanderer to be flogged
with (80) stripes, his testimony to be rejected and to be described
as Fassiq.

On the other hand, the right of Qadhf is a right of the abused per-
son who has the right to forgive; and it may be good for him to
forgive his slanderer if he is charged with correct accusation and
he wants to protect himself, or he is charged with false accusations
but he doesn’t want that the Hadd to be inflicted on the slanderer
lest that people might not hear of his innocence, Any way the
abused person’s right in forgiving is conditional on the case not to
be reported to the judge; otherwise release nor intercession would
not be permitted as it becomes one of Allah’s rights.

And Allah is All-KKnowing.
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Book making it a felony which involves three punishments when He
ordered that the slanderer is to be flogged with (80) stripes, his test-
timony to be rejected and to be described as Fassiq.

Qadhf is a right of the abused person who is permitted to forgive
because it pertains to transgression against his reputation; and may be
good for him to forgive the slanderer, and this, based on three aspects:
The first one: when he is charged with correct accusation and con-
sequently ignores the slanderer as it may be good for him, according
to Shari ‘ah, to protect himself.

The second one: when the accusation attributed to him is not correct
and even though he doesn’t want that Haddul-Qadhf to be inflicted on
the slanderer because if the people heard what was falsely attributed to
him may lead some of them misunderstand him as they may not hear
of his innocnce.

The third aspect: The right of forgivness is conditional on the felony
of Qadhf not to be reported to the judge; otherwise forgiving nor inter-
cession will not be permissible therein as it becomes one of the rights
of Allah which may not be dropped. Evidence is shown when the
Messenger of Allah (peace and prayers be upon him) rejected the in-
tercession of Usamah Ibn Zaid regarding the Makhzoumi woman, ear-
lier reffered to, though of his rank to the Messenger of Allah. It is also
reffered to what was stated by Ibn Hazm that the Messenger of Allah
(peace and prayers be upon him) inflicted Haddul-Qadhf after the vin-
dication of ‘Aishah came without consulting her in carrying out this
Hadd.

In this concern, it was reported that ‘Umar Ibn Al-Khattab, may Allah
be pleased with him, said: Hudoud should not be released after they
are reported to the judge as carrying out of them is of the Sunnah(!,

(1) “Al-Musunpaf”’, Abdul-Razzaq, verified by Habibul-Rahman Al-A‘zami vo! 7, p 442.
-88-
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From the preceding, Huddal-Qadhf, according to Mathhab Imam Abi
Hanifah, is a right of Allah Almighty but allegation from the abused
person is stipulated. The same opinion was held by Mathhab Imam
Malik who permits forgiveness before the case is reported to the
judge.While Imam Ash-Shafi‘i and ahmed believe that it a right of in-
dividua) which may be dropped due to his forgivness. Imam Tbn Hazm
held that Qadhf is a right of Allah because it is 2 Hadd in which for-
giyeness will not be correct.

I say: The correct opinion may be that which was stated in the three
Mathahib of Imam Abi Hanifah, Malik and Ibn Hazm who believe
that Qadhf is a right of Allah Almighty, though they gave different
opinions on whether forgivness therein is permissible before it is re-
ported to the judge.

The correct opinion also may be that Qadhf ia a right of the abused
person. But being a right of Allah Almighty is based on the fact that
the Shari‘ah of Allah protected the Muslim’s right in his religion, life
honour and property and made this right one of the necessary matters
which should be preserved. It is prohibited that such a right to be
transgressed and hence it is considered one of Allah’s rights which
may not be relinquished unless by whatever He ordained.

Allah ordained the infliction of Hadd on whoever transgresses
against the rights of others and without these Hudoud relations among
people would get corrupted and people would be distressed in their
affairs. Based on this, Qassas was ordinated to deter the murderers
from committing murder, and unless he had been deterred, he might
have continued transgression against people, Huddal-Khamr (wine) is
prescribed for preserving minds from corruption. Thus, Huddul-Qadhf
is mainly ordained to dater the slanderer from viclating honours of
people and attacking their reputation and dignity. Due to the gravity of
such a sin,Allah indicated the punishment of the slanderer in his Holy
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until his owner recovers(l),

According to Mathhab Imam Ahmed there are two opinions: the
first one is that Huddal-Qadhf is a right of individuals and on this opin-
ion the Mathhab is based. The second one is that Huddal-Qadhf is a
right of Allah Almighy. Based on the first opinion, such a Hadd can be
dropped due the forgiving of the abused peson. While according to the
second opinion, this Hadd may not be dropped(@.

Ibn Hazm in his Mathhab holds that it is not permissible for the abused
person to forgive his slanderer.

Abu Muhammed derived evidence from what was narrated about the
Mother of Believers ‘Aishah, may Allah be pleased with her, that he
said: After my vindication came down, the Messenger of Allah (peace
and prayers be upon him) stood on the Minbar (pulpit) and ordered that
Haddal-Qadhf to be inflicted on the woman and the two men (who
launched against the chastity of ‘Aishah). This indicated that the Mes-
senger (peace and prayers be upon him) carried out Haddul-Qadhf
without consulting ‘Aishah; and that if she had a right, he (peace and
prayers be upon him) should have not crippled it taking into account
that he is the most merciful of all people who urges to forgive others
on felonies in which pardon is permissible®).

Abu Muhammed derived evidence that Hadd is one of the rights of
Allah from the fact that the Ummah unanimously called the flogging
prescribed for the Qadhf crime as Hadd. Moreover, no text or Con-
sensus had stated that human being has a rule to drop one of Hudoud
Allah and hence it will be correct to say that there is no room for for-
giving therein.

(1) *Al-Muhuththub” Ashshirazi, vol 2, p 274-275, "Nihayatul-Muhta]* Ar-Ramley, vol 7,

437,
@ fAl-Insal" Al-Mardawi, vol 10, p 200-201 “Al-Mughni®, Ibn Qudamah vol 10, p 204-
205- “Al-Forou*", Thn Muflth, vel 6, p 93.
(3) Al-Isal Fil-Muhullah Bil-Athar, vol 12, p 256.
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Another evidence is what was stated that a man has stolen the Burdah
(striped garment} of another one while he was putting it under his head
in the Masjed, When it was ordered that his hand to bé cut off, the
owner of the Burdah came to the Messenger of Allah and said: I for-
gave him. The Messenger of Allah said to him: You should have done
50 before bringing him to me(!). The abused person may conceal the
matter for fear that, for example, the allegation said by the slanderer
against him prove to be correct or that a Hadd punishment had been al-
ready inflicted on him and so he fears such a thing to appear now. Yet,
there is no disagreement in the Mathhab concerning the permissibility
of the father being forgiven by his son when the case was reported to
the judge®,

According to Mathhab Imam Ash-Shafi‘i, penatly for Qadhf
whether being a Hadd punishment or Ta'zir (discretionary) one is re-
garded as a right to the abused person which may be received in full if
he demand it and drops if he releases it. Evidence of that is what was
narrated that the Messenger of Allah (peace and prayers be upon him)
said: couldn’t anyone of you be like Abi Dhamdham who used to
say: I give my honour in charity.

However, giving honour in charity can’t by unless by forgiving what-
ever right due to him. On the other side rights due to the abused person
may not not be taken in full unless he demands and hence he will have
the right to forgive.

Whoever has a right of Hadd or Ta‘zir and dies, such a aright will be

transferred to his hiers; and whoever has such a right and becomes cra-

zy, his guardian will have no right to satisfy it but it will be delayed

{1} Sunan An-Nasai, vol 8, p 69, “Muwatta Imam Malik" p, 600, “Misabatul-Masabeeh”
At-Tibreeri, vol2, p 1067-1068.

(2) “Sharh Machul-Jaleel”, Naish, voi 9, p 289-290. “Bulghut As-Salik” As-Sawi, volZ, p
427,
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theft) and armed robbery were ordained for protecting properties and
lives from transgressors; and Huddal-Shurb (punishment fixed for
drinking wine) was ordained mainly for safeguarding lives, properties
and honours through protecting minds not to disapear due to in-
toxication. Hence, whatever felony whose evil lects on the public and
whose benefit of its penatly lects also on the public, then the penalty
ordained for it will be a right of Allah alone so as to assure that benefit
of of removing harm not to be dropped when a person forgives his
right. This is what is meant by attributing these rights to Allah the
Most High. This meaning can be seen in Huddal-Qadhf for, when car-
ried out, people would be protected by removing harm from them and
so it would be regarded as a right of Allah alone like other Hudoud. Al-
though, aliegations of the abused person is stipulated in this hadd but
this does not refute the fact that it is a right of Allah the Most High
alone the same as Huddal-Sarigah(V.

In Mathhab Imam Malik the abused person has the right to forgive
the slanderer before the case being reported to the judge; and he will
have the same right if the case was being reported to the judge and this
if he (the abused person) wants to conceal the matter.

According to the same Mathhab, release will not be permissible after
reporting the case to the judge if the abused person forgives his slan-
derer on the basis of pity or for pleasing the intercessor deriving ev-
idence from the act of the Messenger of Allah (peace and prayers be
upon him) when he did not accept the intercession of Usamah Ibn Zaid
regarding the Mukhzoumi women not inflicting Huddul-Sariqah on her
and his saying: Are you interceding regarding one of the pun-
ishments prescribed by Allah?(®),

(1) “ ‘Badaca As-Sanaea*”, vol 7, p 55-56. “Fathul-Qadeer” Ton Hammam vol §, p 327,
(2) “Sahih Al-Bukhari” , vol B, p 16. Sghih Muslim, vol 11, p 186, "As-Sunan Al-
Kubmah", Al-Baihaqui vol 8, p 253,
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Even (after that).
And make amends;
For verily Allah

Is Oft-Forgiving
Most Merciful().

From the Sunnah, the Messenger of Allah (peace and prayers be upon
him) had inflicted the Hadd puniskment prescribed for Qadhf on the
man and the woman after the vindication of ‘Aishah; may Allah be
pleased with her, came down in the Quran(®),

Based on this is it permissible for the owner of the right to forgive the
slanderer if he did would the penalty be dropped from him or not?

It is agreed upon that the abased person has the right to relinquish his
right but dropping of penatly is a matter of disagreement among Fug-
ha. According to Mathhab of Imam Abu Hanifa, forgiving will not be
accepted after evidence was proved because Haddul-Qadhf is a right
of Allah Almighty alone and none of the servants owns such a right
and hence he can’t drop it. Evidence of that is based on the fact that
all Hodoud (prescribed punishraent in Shari‘ah) are considered as
rights of Allah Almighty alone for they were ordained for the sake of
peoples interes and by which corruption befalling on them might be
removed and hence be protected. Hudddal-Zina (punishment pre-
scribed for adulterly) was manily ordinained for protecting honours
not to be violated; and Huddal-Sarigah (punishment prescribed for

(1) Surat Al-‘Imran, verse 89,
(2) Suman Abi Dawoud, vol 4, p 162, Sunan At-Tirmithj vol 5, p 314- Abu ‘Issah described
it as a weak hadeeth.
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Wronged,.....()),

And also nobody is exempted from punishment, in case of Qadhf, ex-
cept when the slanderer proved the correctness of what he had attrib-
uted to the abused person.

The source regarding the prohibition of Qadhf is the Book and the
Sunnah. As from the Book is his Almighty saying:

And these who launch

A charge against chaste women,
And produce not four witnesses
(To support their allegations),
Flog them with eighty stripes;
And reject their evidence

Ever after: for such men

Are wicked transgressors;).

Though prohibition was stated regarding chaste women but it covers
also the chaste men. Such a rule requires three punishments to be in-
flicated on the slanderer. The first one is materialistic which is to flog
him with eighty a spritual. The second punishment is a moral one
which is not to accept his tesimoney in court and hence loses the qual-
ity of justice among people in this Life. While the third one is re-
ligious which is the slanderer being described as Fassiq (sinner)- fel-
ony for which he deserves penalty in the Hereafter. All these
punishments would not be dropped from him unless he repents; de-
riving evidence from Almighty Allah saying:

Except for those that repent

(1) Surat An-Nisa, verse 148.
(2) Surat An-Nour, verse 4,



140 - The Rule on whether Huddal-Qadhf (pun-
ishment prescribed for Slander in Islamic
Shari‘ah) can be Dropped by means of Release

The content of the case is a question stating that a man had
slandered semebody in puplic that he had been so and so (i.e com-
mitted a forbidden matter) and when the slanderer felt his mis-
take, he apologised to that man who, after an intervention of his
friends, pardoned him (the slanerder). The guestion is that; does
Huddul-Qadhf drop from being imposed on the slanderer if what
he had said was not proved to be correct?

The answer is that the established principle Islamic Shari‘ah is that
Muslim’s honour is (inviolable)Haram and hence whoever trans-
gresses against his Muslim brother by slandering him, abusing him or
the like of what may defame him, he will do injustice to him and will
be, then, deserving for penatly.

In previous case, we discussed what is incumbent upon the Muslim
of keeping his tongue from committing harm whether being in a na-
ture of slander, backbiting, spying or the like. Yet, nobody is ex-
empted from punishment except the one who was wornged and want-
ed to remove that unjust act from himself. Evidence of that is shown
in his Almighty saying:

Allah loveth not the

Shouting of evil words

In public speach, except

By one who has been
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is not obligatory on a presentee or a legatee to ask a gifter or a le-
gator about the source of their property because the Muslim is
concelead and the unknown is just the same as something non-
existant, and hence it should be accepted according to it appear-
ance,

Thus, the charitable institution stated in the case has the right to
accept donations from governmental bodies and will have no
harm on that since it doesn’t known the source of the donated
money. Moreover it should not ask about such sources or listen to
whatsoever news prevailing in this respect. On the other hand,
governmental property is a public property which is funda-
mentally regarded as Halal. However, suspicion of Riba which
might affect sach property does not change its legal natare. But
those who oppose this, are doing that out of piety; and acting with
piety in everything is not necessirly a legal matter. Group of
Tabi‘een and Imams permit gift from the sultan based on the fact
that the Halal kept in public treasury is more than the Haram.

Allah is All-Knownig,.
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Good and pure made lawful unto you(l),
And also His Amighty saying:

O childern of Adam!

Wear your beatiful appared

At every time and place

Of prayer®.

It is narrated about ¥mam Ahmed that he said: gifts of the sultan is
more pleasing to me than receiving Sadagah adding that everyone of
Muslims has a right in these Drahim, so how can I describe it as Suht
(ill-gotton property)®.

+Among those who used to receive gifts from sultan (ruler) are Ab-
dailah Ibn Abbas, ‘Aishah, ‘Abdallah Ibn Umar, Al-Hassan, Al-
Hussien and Ibn Ja‘far. Group of Tabi‘ieen (followers) and Imams
may Allah be pleased with them, permit that(®. It is also narrated
about Ali Ibn Abi Talib, may Allah be pleassed with him, that he said:
There is no objection in receiving gifts from the Sultan because what
he gives you of Halal is much than that he give you of Haram®). He
also said: Ask not questions to the Sultan;if he give you, then take, be-
cause the Halal kept in the puplic treasury is more than the Haram(®).

To sum up to the case the Muslim is not obliged by what he can’t
bear because what is like this can no longer takes place. That is
why Allah, out of His mercy upon his servants, refuted that from
them. In dealings of people and their relations with each other, it

(1) Surat Al-Mai'dah, verse 5.
(2) Surat Al-A'raf, verse 31,
(3) Ash-Sharh Al-Kabeer (Ibn Qudamah), vol 4, p 23.
(4) Mid.
{5) Ihid.
(6) Ibid.
19-
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Based on the preceding the charitable institution mentioned in the
question has the right to accept donations from govermental bodies
and will have no harm in that since it doesn’t known the source of the
donated money. Moreover, it is not incumbent upon the institution to
ask about these sources or listen to whatever news in such respect be-
cause asking questions in such situations is regarded as inconvenient.
It is narrated that the Messenger of Allah (peace and prayers be upon
him) said: (Perished are the people who act overstrictly) (), He said
that three times.

This is on one side. But on the other side governmantal property is
public property and fundementally is it Halal, because it is orginated
by either epxloiting the natural sources such as rivers and lakes or by
extracting fortunes from inside the earth or due to the efforts exerted
by the Ummah as a whole in agriculture, industry and the like of what
is known as “National Income”. The Shari‘ah nature of this property
can’t be changed by the suspicion of Riba. But opposers to this always
give their opinion out of piety. However, to act with piety in every-
thing is not always a legal matter. Hence whoever, for instance ab-
stains from utilizing permissible modern instruments out of piety, he
by so doing innovating things which have no relation with this re-
ligion, because Allah made lawful good things for His servants in His
Almighty saying:

O ye who believe!

Eat of the good things

That We have provided for you®.

And His Almighty saying:

This day are (all) things

(1) Sshih Muslim, vol 16, p 220,
(2) Surat Al-Bagarah, verse 172.
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ans considered that as doubtful. But as for the one who deals with
Riba, the greater part of his property is Halal unless being detested
from another side.

This takes place when he sells one thousand for one thousand and two
hundreds, as by doing this the increase is that part which is forbidden.
speaking about his dealing in it with Tatars he said: if it is known that
their property implies Haram whose same is not known, this will not
be a reason not to dead with them as in the case if people known that
the market includes some stolen and usrpted property and whose same
is not known. Mixture of Haram with Halal is of two kinds:

The first one: A Haram for its same, such as a dead meat. Example of
that is when some one knows that in the so-and so town there is some-
body who sells dead meat but whose same is not known, in this case
meat will not be forbidden on him.

the second one: A Haram for the way it was earned, such as the usurp-
ted things, or the things obtained by a forbidden contracts, such as
Riba and Maysir (gambling). If this kind of Haram ,mixes with the
Halal, all the mixture will not be Haram. However, this part is to be
separated from that part and then each part is to be returned to the one
entitled to. This is such as the theif if takes people’s property and mix-
es them with each other, or takes the corn or the flour of others and
mixes them with each other, in this case he is to distribute these things
among them according to their rights. If it is known that there in the
twon was some things of that kind whose same is not known, people
will not be forbidden to buy from that town. Yet, if the greater part of
someone’s property is Haram, there are two folds regarding the rule of
this, either being forbidden or detested. But if the greater part of his
portion is Halal, dealing with him will not be forbidden. But it is said:
it implies suspicion and hence it is desireable to leave it(1),

o o

(1) Al-Fatawa, vol 29, p 272-277.

1.
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Halal property, then all his transactions are prohibited; and if he has a
Halal property but he gained from the Haram in a manner that ex-
ceeded his Halal property, in this case Fugaha differed concerning the
permissiblity in dealing with him. Some of them permit that, others
prohibit that and the third group differentiated between getting with
bim in dealings involve commutation, such -as in sale which is ap-
proved by them and receiving his Hiba and the like which, according
to them, is not permissible(l),
According to Mathhab Imam Ash-Shafi‘i dealing with the one whose
the greater portion of his property is Haram is not forbidden in case its
same is not known, but it is detested. Yet, if the Haram prevailed in
one country in a way which can’t be limited, then buying from it is not
forbidden, but it is permissible to take from it except if there is an in-
dication showing that it is of the Haram. But if the same doesn’t imply
an indication showing its unlawfuiness, then leaving it will be re-
garded as piety and taking it is Halal?),
The criterion on which Imam Izzud-Deen Ibn Abdus-Salam based this
opinion is that: Detestation increases when Haram increases; and de-
creases when Halal increases. According to that when a Dinar con-
fused with another one this would be a clear reason for prohibition,
and between the two of them are doubtful matters which are based on
the haram whether being few or much with reference to the Halal.
Hence the more Haram becomes predominant, the more the suspicion
be certain and vice versa until the Halal be equal to the Haram and
then suspicions become equal®®,

In Mathhab Imam Ahmed Sheik Al-Islam Ibn Taimieyah talked
about the property when being mixed with Halal and Halal and Haram

(1) “Al-Qawanecen Al-Fighicyah” p 287-288,
(2) “Ihya Uloun Ag-Din" (Al-Ghazali), vol 2, p 81-115.
(3) “Qawi'd Al-Ahkam”, vol 1, p 73.
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eat of his food unless it is revealed that its source is Haram. But if the
greater portion of his property is Haram, then one should not accept
his gift nor eat of his food unless the gifter told him that it is Halal and
he had gained it by inheritance or by means of loan. Also, anyone who
is afflicted by eating the food of unijust people, he should search it out
and if he felt that it is Halal, then he would accept and eat; otherwise
ke would not. And if the prevailing thought of the buyer that most of
the transactions and bargains concluded in the market are not free
from corruption, he should abstain from buying them. But if he bought
them, there would be no harm. Also if Halal is mixed with Haram in
one country, buying and selling would be permissible unless there was
an indication showing that it is Haram(®,

According to Mathhab Imam Malik, the treatrnent of the gains of the
one who deals with Riba and usurpted property is of two divisions:
Firstly: If the Haram property exists by its state in its owner, then it is
not permissible to sell it, eat it if is food or wear it if it is dress. More-
over, it is not permissible to accept any part of it as a gift or take it as
a loan or the like.

Secondly: if the Haramn property has passed from his hands but still in
his covenant,in this case there are three situations:

The first situation: if the greater portion of his property is Halal and in
his case one opinion of the Mathhab permits dealing with him and the
other opinion prohibited that.

The second situation: if the greater portion of his property is Haram
and in this case one opinion states that dealing with him is to be pre-
vented on the grounds of detestation; and the other opinion prohibited
that.

The third situation: if all of his property is Haram and he never had

e e v e re—

(1) “Al-Ashbah Wan-Nathair p 112-113,
5.
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Therefore, the Messenger of Allah (peace and prayers be upon him)
said: Atime will come in which people would devour Riba, and
whoever did not devour it, would be affected by its dust(!), He also
said: The trustful honest trader will be, on the Day of Judgment,
in the same rank as trustful people and martyors®.

Such status will not be given to the trader except for the reason
that he is always exposed to the risks created by transactions such as
lies, deception, Riba and the like. so if he conld avoid such risks, he
would deserve such a rank specified by the Messenger of Allah (peace
and prayers be upon him).

Fugaha have discussed the case of doubtful money and put a Sha-
ri‘ah criterion for determining which is which. Hence, whatever the
greater portion of it is Halal, then there is no objection on it, and that
which the greater portion of it is Haram, then it will be considered
Haram.

It is narrated about Imam Abu Harifah that he said: everything being
spoiled by the Haram but the greater portion of it is Halal, then there
is no objection on it, and the one which the greater portion of it is Har-
am it not permissible to sell it or pay it as a gift(®.

To support the Mathhab, they gave the following exmples: if a pure
fluid mixes with pure water, in this case what should be considered is
the predominant part. If water predominates, then it can be used for
purifying one’s self with it. Also if the greater portion of the property
of the gifter is Halal, then there is no objection to accept his gift and

(1) Sunan An-Nisaie, vol 7, p 243-Sunan Abi Dawoud vol 3, p 244- Al-Albani in Mishkat-
Masabech described the chain of its namation as weak.

(2) Sunan At-Tirmithi- vol 3, p 515, “Kunzul-Ummai", vol 4,p 7.

(3) “Badaca‘ As-Sanaea‘” vol 5, p 144,
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Lost their faith(D,

When the Hajj was ordained to the Ummah, a man asked the Mes-

senger of Allah (peace and prayers be upon him): Is it on every year O

Messenger of Allah ? The Messenger kept silent till the man repeated

his question three times. Then the Messenger of Allah (peace and

prayers be upon him) said: If I replied in the affirmative, it would

have become obligatory on you and you would not be able to do

it.®, He also said: Allah has hated for you three things:

1- vain talks, (useless talk) or that you talk too much about oth-

ers.

2- Wasting of wealth (by extravagance).

3- And asking too many question (in disputed religions matters)

or asking others for something (except in great need)®. He also

said:Part of someone’s being a good Muslims is his leaving alone

that which does not concern him,

All these are evidences that a Muslim should not ask questions whose

answer would impose upon him an obligation whether being in the

matter concerning his life or his religion.

The second matter: on the property suspected to be mixed with Haram

it is predominant that money entails a lot of suspicions with various

proportions. These suspicions were few in the past time but presently

they are numerous. This was due to the nature of transactions and the

disapearance of barries obstructing man’s locations and what they

have led to of interferred relations, much disputes and alot of types of

Riba; the thing which exposeed man’s property to many suspicions.

(1) Surat Al-Mai’idah, verse 102,

(2) Sahih Muslim, vo! 9, p 101,

(3) Sahih Al-Bukhari, vol 2, p 131,

(4) Sunan At-Tirmithi, vol 4, p 483-Muwaita Imam Malik p 650. At-Tirmithi described it
as a weak hadeeth.
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who is given a present. In the same manner a buyer should not ask the
seller about the source of the commodity he wants to buy if he owns it
or usurps it form others; and the legatee should not ask the legator
about the source of the will whether being good or not. The Muslim is
veiled and hence any thing unknown to us is just the same is something
non-existant and hence it should be accepted at its face value;for it is
Allah alone who knows the secrets of soul, its intentions and condi-
tions. He forbade us to ask about things which we are not able to do
and said:

O ye who believe!
Ask not questions
About things,
If made plain to you
May cause you trouble...(!).

This Ayah implies a prohibition for those who were asking the Mes-
senger of Allah(peace and prayers be upon him) during the descent of
Wahi (revelation) about things which it should not have be asked about
because they may lead to oblige us by what we can’t bear. Such pro-
hibition had been made out of Allah’s mercy upon his servants for fear
that a thing which they are not able to do might be imposed on them
just as what the Jews had done with their prophets when they asked
them about things which later on became obligatory on them but they
refused to abide by. Allah said about them:

Some people before you
Did ask such questions,
And on that account

(1) Surat Al-Ma’idsh, verse 101.



+ Cases from Jurisprudence (Figh) Ponit of View *

Two matters are related to the question:

The first one is whether it is incumbent upon institutions or charitable
orgnizations to ask about the source of money they receive from gov-
ernmental bodies.

Fundamentally, the Muslim is not obliged to do things which he can’t
bear whether pertaining to his ‘Ibadat or his dealings. Out of mercy Al-
Iah refuted whatever a Muslim can’t bear as it impossible to take place.
Evidence of that is shown in his Almighty saying:

On no soul doth Allah

Place a burden greater

Than it can bear(D,

In another Ayah Almighty says:

So fear Allah

As much as you can‘®.

Evidence of that can also be taken from what was narrated about the
His Messenger (peace and prayers be upon him) who said: If I order
you to do something, then do of it as much as you can®®).

Therefore, Siyam (fasting) is not obligatory on the man who is not able
to observe it, the sick and the breast-feeding woman and the pregnant
if siyam would endanger their babies. On the same manner Allzah did
not obligate anyone to perform Hajj except the able ones.

Great many things are based on this such as people’s dealings and their
relations with each other. So it is not obligatory on anyone who is in-
vited to a meal to ask whether it is Halal or not and also for the one

(1) Surat Al-Baqarah, verse 286.
{2) Surat At-Taghabn, verse 16.
(3) Sahih Al-Bukhari vol 8, p 142, Sahih Muslim, vol 15, p 109.
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Usury of all blessing(D,

In fact, Haram remains Haram and prohibition of it remains constant as
long as it is Haram. Fortunately, Allah showed mercy upon His ser-
vants and excluded, for them, whatever they are forced by necessity to
do which will not be removed without committing a forbidden act spe-
cially if this necessity pertains to the preservation of themselves.

Allah in His Exalted Book says:
He hath only forbidden you
Dead meat, and blood,

And flesh of swine,

And that on which

Any other name hath been invoked
Besides that of Allah

But if one is forced by necessity,
Without willful disobedience
Nor transgressing due limits,
Then is he gniltless(?).

Almighty also says:

woneWhen He hath

Explained to you in detail
What is forbidden to you
Except under compulsion

Of necessity?®), '

{1) Surat Al-Bagarah, versa 276,
(2) Surat Al-Bagarah, verse 173,
(3) Surat Al-An‘am, verse 19,
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in which they deserve much praise. And out of their keeness they hes-
itated to receive donations thinking that or they were told that they in-
volve suspicion of Riba.

It is prohibited, according to the fundamental principle in Islamic
Shari ‘ah, to deal with Haram whether be in itself or in the means lead-
ing to it; and whether this dealing be in a form of selling, buying,
Hiba, donation, legacy or be the other types of dealings. This pro-
hibition is set for the interest of the people themselves as Allah didn’t
prohibit any thing without knowing through His absloute Knowledge
that it implies evil for His people as in the case of Riba which implies
injustice and exploitation among people. Allah described those who
devour it as the ones whom the Satan by his touch has driven to mad-

ness. He says:

Those who devour usury
Will not stand except

As stands one whom
The satan by his touch
Hath driven to madness.
That is because they say:
“Trade is like usury”
But Allah Hath permitted trade
And forbidden usury(!),
Almighty also says:

Allah will deprive

(1) Surat Al-Bagarah, verse 275.
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amounts of money they deposit in banks, but it is a part of the
Riba remaining to the bank after customers received their money
at the end of the fiscal year,

The question is that, is it permissible for this institation to receive
these amounts of money gained by Riba for establishing the build-
ings and the utilities of these schools and eductional institutes?

The second question is that:

What is the rule on the property gained by such governmental
corporations due to the usurious dealing with the banks on the
money they deposit therein? And is it permissible for such a cor-
poration to recieve such money and spend it in establishing buil-
idings or in other charities taking into account that these govern-
mental corporations inform not the non-governmental chariable
orgnizations about the source of this money.

Before getting into the answer, what is important to comment on
is that these institutions and the similar ones, deserve encouragement
as they exert great efforts in educating and teaching the poor, orphans
and distressed childern of Muslims wherever they found.

One of the important factors in the existence of civlization whatsoever
is the birth of the charitable institutions with huminterian motives.
They contribute in constituting social life and avioding any defect
which might occur particularly in this time whose nature and condi-
tions require taking much concern with education and considering it
as an essential element in the long march of life,

To answer this question, it seems from it that the enquirer and his
companions are very keen to avoid Haram (unlawful) and its sus-
picions in compliance with the legislations of their religion, the thing

-68-



139 - The Rule on Donations Received from Bo-
dies whose Sources of Property are Sus-
pected.

The content of the case is a question raised by a brother whose
pame is Khalid Mahmoud Khan, a member of the Executive Coun-
cll of the Institution of Education and the Development of the Ruaral
Areas in Free Kashmir, and the Manager of the Relief Department
of Orphan and Poor Students from Islamic Republic of Pakistan.
He says in it that they are group of people working in the field of
education and they established an education institution named the
Institutioin of Educational and the Development of Rural Areas in
Free Kashmir, This institution is aiming at establishing of schools
and educational institutes in rural areas and remote villages. Pres-
ently, the institution is in charge of (135) schools spreading in all
parts of Free Kashmir. People of this area were impressed by these
schools due to the teaching and educational currriculum which in-
cludes Islamic science along with contempporary sciences.

These schools are installed in rented out buildings which are not
able to take in all the required matters necessary for education and
teaching process. To achieve this, the need for establishing new
buildings became a big challenge for the institution. Therefore, it
presented projects for building schools to both governmental and
non-governmental bodies in order to get a financial support. But -
the assistance now received is not enough for executing such pro-
jects.

Among these bodies which provided its assistence are some gov-
ernmental corporations. But we knew from some brothers working
therein that such support will be paid from the money gained from
the Riba(usury) practised by banks; taking into consideration that
Riba which is received by these corporations is not preduced by the
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Greater, in Reward(!),

But, as we earlier stated, sorts of Qurbas vary according to their nature
and whether they may continue or not. No doubt, endowing of a prop-
erty for Udhhiyah may not stay for long; unlike Masajid which may
be looked after by some people.,

The summary of the case is that Udhhiyah, accordi ng to the Jum-
hour, is 2 confirmed Sunnah and not a wajib and offering it is bet-
ter than paying its price in charity. Also there is no room for the
opinion that a sacrificial animal is to offered on behalf of each
member of the family. Moreover, one sacrificial animal is suf-
ficient for the whole family because it is a Qurba to Almighty Al-
lah and the more it is facile and far from extravagance the more it
will be accepted be Him.

No doubt prescribing it in one’s will is an honourable symbol and
the dead person will get benefit from it after his work had
stopped. Besides, it reminds the living person of the dead. Yet, it is
not be reasonable if any one endows much property for Udhhiyah
as this may lead to its vanishing due to time and succession of gen-
erations. Hence, it may of priority if some of this property is to be
specified for building Masajid becanse Muslims are always in
need for them and they imply great reward as well as their quality
of remaining for long.

And Allah is All-Knowing

D —

(1) Surat Al-Muzzummil, verse 20,
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Yet, some tetstators make their will and set much of their property as
an endowment from which Udhhiyah may be paid, without knowing
that such endowment will no longer exist due to time and succession
of generations. Adding to that are the distputes which may be created.
Also, it may be of priority to order by a will that for example Masjid
to be constructed as Muslims are always in need for them and also this
may imply a great reward in compliance with Almighty saying:

The mosques of Allah

Shall be visited and maintained

By such as believe in Allah

And the last Day,(D,

And also following to the Hadeeth of His Messenger (peace and
prayers be upon him): Whoever builds a Masjed to Allah even as
small as the nest of a sand grouse, Allah will build a house for him
in Paradise(®, But no one should say that there no virtre by endowing
property for the purpose of offering Udhhiyah because what is meant
by a testator is a pious and legal act and Allah will reward him for it in
accordance with His Almighty saying:

And whatever good

Ye send forth

For yourselves,

You shall find it

With Allah

Yea, hetter and

(1) Surat At-Tawba, verse 18,
(2) Musnad Imam Ahmed, vol 1, p 291- “Kashful-Khafa” Al-Ajlouni vol 2, p 311.
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From this case it is worth mentioning two subsidiary cases:

The first case: Great numbers of Udhhiyah is being offered and the be-
lief that it is Wajib or Sunnah to be offered by each one of the family
or for some dead people, has actually led to act with extravagance and
even it may put that who offers it in difficulty.

According to my knowledge no tradition about the Messenger of Allah
(peace and prayers be upon him) or one of his Companions has been
reported in this regard.

Reported in the “Muwatta”, on the authority of ‘Amarah Ibn Abdullah
that Atta Ion Yasar had told him that Abi Ayoub Al-Ansari had told
him and said: We used to make sacrifice with one sheep and a man is
offered it on behalf of himself and his family. But afterwards people
acted with pride (by offering a sheep, as sacrifice, on behalf of each
one of the family alive or dead) and the whole matter changed into
mere pride(,

I said: Even if pride is not meant in this act, yet the belief that Udh-
hiyah should be offered on behaif of each one in the family, alive or
dead is groundless; rather it is a call for extravagance; specially if this
puts the one who offers it in difficulty, or may lead to the missing of
one of the benefits.

Udhhiyah is a sort of Qurbah(? to Almighty Aliah and, therefore the
more it is done in facility, the more it may be acceped by Allah; be-
cause on 1o soul doth Allah place a burden greater than it can bear.
The second case: Imam Ash-Shafi‘i stated that prescribing Udhiyahh
in one’s will is an honourable symbol. Therefore, as well it is a sort of
Qurbah to Allah with which the testator wishes to get benefit from its
reward after his work stops in this life, it is also a symbol which re-
mind the living person with the dead one.

B e TV

(1) “Al-Muwatta”, Imam Malik, p 325.
(2) obedience which makes each one be near to Allah,
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However, if it is given as a vow, then it will be obligatory; the same as
other obediences(l),

According to Mathhab Imam Ahmed, Udhhiyah is a confirmed Sun-
nah and is disliked to leave it when there is ability for that and will not
be obligatory except when offering it is connected with a vow.Also,sla-
ughtering is better that giving its price in charity®.

Imam Ibn Taimieyah was asked about whom is not able to offer it and
whether he may borrow for that and he replied: if he can satisfy his
debts and borrows what may make him offer sacrifice, it will be good,
but it is not incurbent upon him to do that(®),

According to Mathhab Imam Ibn Hazm Udhhiyah is a preferred sun-
nah and not a Fardh and so whoever leaves it without detesting it no
harm will be on him deriving evidence from what was narrated by
Ummi-Selamah that the Prophet (peace and prayers be upon him)
said: Whoever sees the crescent of Dhil-Hijjah and wants to offer
sacrifice, should not have his hair nor his nails cut till he slaugh-
ters his sacrifice.

This stands as an evidence that Udhhiyah is attributable to the desire
of Muslim and so what is like that is no longer a Fardh®,

From the Mathahib of Imams it is clear that Udhhiyah is a Sunnah and
not a Wajib except the opinion in the Hanafi Mathhab which states
that it is Wajib. Also al} these Mathahib stressed in slaughtering sac-
rifices rather than giving their price in charity.

(1) “Al-Majmou‘", An-Nawawi, vol 8, p 382-336.
“Mughni Al-Muhtaj”, Ash-Shirbeeni, vol 4, p 282-283,
“Hashiatul-Jamal", Al-Ansari, vol 5, p 350-351.

(2) “Al-Insaf Al-Mardawi, vol 4, p 105, “Al-Mughni” Tbn Qudamah vol 3, p 581-582,
“kashshaful-Qina“* Al-Bahouti vol 3, p 21,

(3) “Majmou‘atul-Fatawn"” collected by Abdurhman Ibn Qassim vol 26-305.

{4) Sunan At-Tirmithi, vol 4, p 86, Sunan An-Nasni’e, vol 7, p 211-212, Sunan Ibn M-
jah, vol 2, p 1052,

(5) “Al-Muhullah Bil-Athar” (Ibn Hazm), vol 6, p 3-4.
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Wajib is that which can be proved by an evidence implying doubt
such as Sadagatul-Fitr and Udhhiyah, Its rule is that it should be com-
plied with like Fardh, but, no knowledge is to take place because of
this doubt so that whoever denies it will not be regarded as Kaffir and
whoever leaves it will not be regarded as Fassiq.

Moreover, Wajib is divided into levels and so Sajdat At-Tilawa(!) is
more obligatory than Sadaqatul-Fitr and Udhhiyah(®.

According to Mathhab Imam Malik Udhhiyah is one of the Sunnan
which people are ordered to do and will have no Rukhsa by leaving it.

Therefore, if a man is poor and has got no money except the sheep
price, he should offer sacrifice and if he doesn’t find, he should bor-
row®). Once Imam Malik was asked about the man who gives the
price of sacrifice in charity and he said: I like not for the one who can
offer sacrifice to Jeave that. He was also asked whether one sheep can
be sufficient for all the members of the family and he replied: yes, but
if he is able, it will please me if he offers a sheep for each person but
if he offers one sheep for all of them, it will be suffice®.

This does not indicate that Udhhiyah is a Wajib but it is Sunnah and
whomever leaves it, will never be in sin even though he is wealthy un-
less he, by leaving it, insists to abanodn Sunnah.

According to Mathahb Imam Ash-Shafi‘i, it is regarded as a con-
firmed Sunnah and not Wajib deriving evidence from what was narrat-
ed that Abi Bakr and “‘Umar were not used to offer sacrifices lest that
might be considered as obligation. Imam Ashshafi‘i believed that it is
an honourable symbol and any able man should observe offering it.

(1) Prostration performed when we read one of the verses involving prostration.

(2) “Hashiat Rudhul-Mukhtar”, p 313.

(3) Mugaddimat Jbn Rushd, vol 2,p 7.

(4) “Al-Mudawwanah” - Imam Malik, vol 2, p 3. “Iqdul-Jawahir” (Ibn Shas), vol 1, p 559.

“Al-Fawakih Ad-Dawani” , An-Nafrawi, vol 1, p 389, “Bulghat As-Salik” As-Sawi,
vol 1,p 307,
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which sins are forgiven. Imam Abi Hanifah, Muhammed, Zafar and
Abi Yousuf in one of his two narrations, advocated obligation. They
reasoned out by his Almighty saying:

Therefore to thy Lord

Tuarn in Prayer

And Sacrifice()).

And this Ayah implies a command for the Messenger of Allah (peace
and prayers be upon him) to perform salatul-‘leed and sacrifice an-
imals after it. The commands, here, indicated an obligation and hence
what was regarded as wajib on the Messenger of Allah, would also be
so on his Ummah. They, also, used the previously-mentioned Aha-
deeth as evidences.

For those who believe it to be Sunnah (as mentioned in the saying of
the Messenger of Allah peace and prayers be upon him: It was or-
dained for you as Sunnah), They replied to them that if this is
proved, it will not refute obligation because sunnah is always in-
forming about the method and this does not refute obligation. They
also said that Udhhiyah is not ordained by Allah but it is Wajib and the
difference is obvious between Wajib (obligatory ordiance) and Fardh(®
(Divine command). Fardh is whatever can be proved by a clear cut ev-
idence which involves no suspicion such as (Faith) and the four pillars
of Faith; and the rule of it is obligation as soon as an absolute knowl-
edge takes place with no doubt entering one’s heart. That is to say; it
shoud be believed in as real thing and that belief is to be translated into
physical worships so much as whoever denies it be regarded as Kaffir
and whoever leaves it without excuse be regarded as Fassiq (sinner).

[V ————_

(1) Surat Al-Kawthar, verse 2. '
(2) “Badage‘ As-Sanaca™ Al-Kasani, vol 5, p 61-69, “Al-lubab”, Al-Ghunaimi, vol 3, p

232-233.
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No charitable deed after keeping good relations with relatives is
more virtous and having great reward than shedding of blood (of-
fering sacrifices) during the Days of Nahr (immolation){®).

Another one is his saying: During the Day of Nahr no deed is more
pleasing to Allah than the shedding of blood (offering sacrifices).
They (animals) will come, on the Day of Judgement, with their
horns, hair and hoofs and the blood will be accepted by Allah be-
fore it falls on the earth. So cheer yourselves up by so doing®.

In a third hadeeth, Zaid Ibn Arqam narrated that the Companions of
the Messenger of Allah (peace and prayers be upon him) said:0 Mes-
senger of Allah what are those sacrifices set for? what will we get if
we offer them? He replied: Every hair of them will be considered as
Hasanah (good deed). They said to him: what about animals with
wool 7 He replied:Every hair of their wool will be regarded as Ha-
sanah(3),

Messenger of Allah (peace and prayers be upon him) also said: whoev-
er is in affluence and didn’t offer sacrifice, he should not approach

our Masajid®.

The issue of Udhhiyah and whether it is Sunnah or obligatory was
tackled by Fugaha, In Mathhab Imam Abi Hanifah it is obligatory on
the able man by means of showing thankfulness for the bounty of life,
reviving the heritage of the Prophet of Allah Abraham and as means by

(1) “kunzul-Ummal”, Al-Burhan vol S, p 102,

(2) Sunan At-Tirmithi, vol 4, p 70, “As-Sunan Al-Kubrah” Al-Baihaqui) vol 9, p 261.
Abu Issa said: This is a Gharib Hadeeth (unusual).

(3) Sunan Yon Majah, vol 2, p 1045, Musnad Imam Ahmed, vol 4, p 368, As-Sunan Al-
Kubrah, vol 9, p 261.

(4) Musnad Imam Ahmed, vol 2, p 321. see Sunan Ad-Daraqutai, vol 4, p 277- “Kunzul-
Ummal”, Al-Burhan Fouri, vol 5, p 107,
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Those who do right(l),

To His saying:

And We ransomed him

With a momentous sacrifice(?,

Accordingly, Udhhiyah became as a legislation for all Muslims fol-
lowing to the method adopted by the Father of Prophets Abraham
which was mentioned in Almighty saying:

Then We revealed

To thee

‘“Follow the ways of Abraham
The true in Faith, and he
Joined not gods with Allah”®),
In another Ayah, Almighty says:
st is the religion

Of your father Abraham.

It is he who has named

You Muslims....4).

From the Sunnah many Ahadeeth were reported about the Messenger
of Allah (peace and prayers be upon him). All of them indicated the
virtue of Udhhiyah.

In one of them the Messenger (peace and prayers be upon him) said

(1) Surat As-Safat verse 105,
(2) Surat As-Safat verse 107,
(3) Sural As-Safat verse 123,
(4) Surat An-Nihi verse 78.
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Then when (the son)
Reached the (age of)
(serious) work with him
He said: “O my son!

I have seen in a dream
That 1 offer thee in sacrifice.
Now see what is

Thy view! “(The son) said:
O my father ! Do

As thou art commanded:
Thou will find me,

If Allah so wills one

of the steadfest”(),

So when they had both
Submitted (to Allah)

And he laid him

Prostrate on his forehead
(For Sacrifice).

We called out to him,

“0 Abraham” !G).

“Thou hast already fufilled
The dream ! -"thus indeed
Do we reward

(1) Surat As-Safat verse 102,
(2) Surat As-Safat verss 103,
{3) Surat As-Safat verse 104,
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Point of View(*)

138- The Rule on Whether Udhhiyah (Sacrifice)
is Sunnah or Obligatory

The case is a question which says: The people of our village
think that Udhhiyah is obligatory in every year and they also be-
lieved that it is obligatory on each one of the family, The question
is whether this consideration is correct or not?

The answer for this question is that Allah ordained sacrifices of his
servants so that they may be near to him and thus gain reward. The
source for this is derived from the Book and the Sunnah. As from the
Book,we find,therein,the story of the Prophet of Allah Abraham, peace
be upon him, whom Allah had afflicted by commanding him to offer
his son in sacrifice so that He might see-though He is All-knowing if
the father and the son can be patient enough to execute His com-
mands. And since they comply with His orders inspite of the great suf-
fering represented by the father losing his son, Allah compensated the
father with a sheep with which the son may be ransomed and be saved
from being slanghtered so that both may be granted reward.

Almighty Allah said using the true words of His Prophet Abraham
O my Lord grant me

A righteous (son) 1D,

So we gave him

The good news

Of a forbearing son‘®,

(*) These are questions recevied from the readers. Answers are given by the journal’s pro-
prietor and editor in-chief Dr. Abdur-Rahman Tbn H. Al-Nafisah afier being verified
and arbitrated according to the journal's rules of publication.

(1) Surat As-Safat, verse 100

(2) Surat As-Safat, verse 104,
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Insurance in Credit Cards:

Insurance process is a disputed matter among the contemporary
Fugaha(!), Some of them hold that insurance in credit cards is re-
garded as commercial and hence it is permissible according to Sha-
ri‘ah. According to the majority of them if insurance turns to be co-
operative one, then it is permissible.

The Attidude of Islamic Banks Regarding Insurance

1- The holder may be compensated against injuries and accidents
which causes harm to him but not to the degree of losing one’s life.

2- Compensation must be according to the rules of Diyyah.
3- Incase the money paid as substitution exceeded the limit of Diyy-
ah, the customer may authorize the issuer to act in this increase by
paying it in charity.
Prizes and Gifts
Other hold that there is no harm in receiving such prizes on condition
that custorners do not stipulate them in order not to be forbidden.
On the Loans taken up by Card Issuers in order to Satisfy the
Commitments of using it:

Experiments proved that any credit project can’t succeed without
the cash liquidity. Therefore, to avoid any deffect which can take

place due to the customers emmergency needs, the card issuers should
take up loans from the banks.

The ‘Ina (Sale on Credit)

Some credit card agreements state a commitment not to sell a co-
modity with the purpose of obtaining its value in cash form. This ap-
proves the prohibition of the ‘Ina

(1) “Insurance in Islamic Shari‘ah and Law” Jeddah, Dar Ash-Shorouq, 1977, Ghareeb Al-
Jamal,
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on condition that the Qabdh actually takes place and within the ex-
change rate.
Buying of Gold and Silver by the Credit Card:

Such process involves special legal (Shari‘ah) conditions such as
delivery and the payment on the spot (not pospone it). The credit card
has the same rule as that when dealing with cheques,

The attidude of Islamic banks towards this matter is that a hand to
hand delievery process should take place when buying gold and so
there is no objection in dealing with any card which may achieve such
a condition.

Securitization the Debts of the Credit Card:

This process is defined as the obtaining of money on the strength of
the existing debts. In other words it is the transference of the financial
assets from the original creditor to others

The process of debts circulation takes place in various ways:
1- The original issuer selis the debt as a whole to a new owner.

2- Keeping the property of debt for the original issuer without losing
his continous relation with the debtor.

3- Issuing of guarnteed bonds which include these debts and then sell
them.

On the Stipulation of Opening an Account at the Issuer

This aims at documenting the rights and keeping them so that the pay-
ment might not be lost. It is the same as the Rahn (mortgage) in Islam-
ic Shari‘ah.

Discount and Increase Regarding the Price of Buying by the Card:

This discount takes place according to the trader’s consent who can
substitute this proportion from the value of the invoice of purchases.
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Controls for Sloving the Problem of Delayed Settlement

No fine should be set as a condition for the amount of money of the
period as this will turn the process into an explicit Riba To avoid fali-
ing in this prohibited matter, here are some solutions:

1- The card holder may be given an allowance period in case he is in-
solvent.

2- In case the customer delays in the payment, his membership is to
be susbended and be asked to clear his covenant As a precautional det-
ternt a lumb fine can be imposed on him in case of delay.

Qabdh (Possession) and its Effect on the Card Transactions:

Linguistically, Qabdh is the taking of a thing, and temenologically
it is the possession of a thing whether being tangible or constructive,
In fact, putting the hand really on a thing is the same as taking and re-
ceiving a thing. But possession of a thing constructively is defined as
the relinquishment between the one who is entitled to receive this
thing and this right.

On Sarf (money exchanging) of Currencies in the Credit Card.

The card holder may use it in any country in the world and deal
with the traders and banks. Exchange rate varies from an issuer to an-
other. Someones determine it according to the price declared on the
day of buying a certain service. Others determine it according to the
exchange rate approved on the day of discount...etc.

On Taking one’s due Debt by a Curruncy Different from that
Paid Firstly:

In all cases Munajzah (accomplilishing properly) is a condition for
Sarf. It is permissible, regarding sarf, to make an increase among cur-
runcies, and this due to the variation of money purchasing power.
Therefore, the process of receiving debt by a curruncy different from
that with which debt was created is permissible according to Shari‘ah
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Interests Imposed on Using the Card

A- A definite ratio be paid by the holder as a fine for delaying in
payment.

B- A definite ratio to be paid by the holder as a commision for post-
poning the payment of the card bill.

C- A definite ratio to be paid by the holder against the cash with-
drawal process.

D- A definite ratio to be paid by the holder in case the card’s bill ex-
ceeds the limit of the credit.

The Legal (Shari‘ah) Adjustment for these Interests

There interests respresent an important source of profits but they are
set as as a condition in the loan and hence it is prohibited due for two
reasons(1);

The first one: the increase imopsed on the real amount of the loan is
but a sort of Riab An-Nasi’ah (Delay usury) which is forbidden it is
also known as Riba Aj-Jahilieyah (pre-Islamic paganism age) .

The second reason: it falls within the generality of the Hadeeth narrat-
ed by Imam Ali when he said: the Messenger of Allah (peace and
prayers be upon him) said: Any lean implying interest to regarded
as Riba.

The Attidude of Islamic Banks Towards the Cash Withdrawal In-
terest:

Islamic banks have two attidudes concerning this matter:

A party holds that it is permissible to take it for such process is not a
loan, but a transference of cash from the customer or his account to
the places he deals with. While the other party rejects that on the
grounds that cash withdrawal process it but a loan and this interest is 2
Riba.

(1) “Cards of Financial Transactions”, Atxlul-Wahab Abu Suliman p 102-104.
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2- Malikieyah and Shafi‘eyah(!) who adovacate prohibition (the con-
tract being void) believe that the loan contract which is conditional on
an interest to be paid to the invalid.

On the Stipulation of Terminating the Contract According to the
Will of the Issuer

This condition, externally, contradicts with the obligation of the loan
contact from the lender’s side. It is known that it is “binding contract”
with regard to the lender; that it is he shoud posses it. But it is per-
missible one with regard to the borrower (debtor)(?. In other words, if
he wants to revoke, he should not do that before the fixed period ter-
minates.

Membership, Renewal and Change Fees

What is meant here is the money the customer pays when he gets the
card, and it is paid once only. These fees were adjusted as an ad-
ministrative expenses and were approved by the Figh Islamic Majma*
by saying: It is permissible to take fees against the loan's services
within the limits of the actual expenses; and whatever exceeds such
limits will be Haram because it implies the forbidden Riba.

The Ratio deducted by the issuer from the trader’s bill should be de-
termined in the contract.

Various Shari‘ah Adjustments for this Ratio

1- Itis regarded as 2 commission for getting the price from the cus-
tomer and it is permitted, according to Sahri‘ah, to take a definite fees
agreed upon by the contract.

2- This ratio can be regarded as a rent for brokerage and hence it is
permissible.

3- Considering the relation between the issuer and the trader as agen-

¢y such a ratio can be adjusted as a rent for the agency that the to say
for the services provided.

(1) “Igdul-Yawahir", vol 2, p 2066.
(2) “Kashshful-Qina‘", Al-Bahouti, vol 3, p 312.
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2. The Legality of Issuance of Credit Card

The Fighi Principle regarding this matter is that (‘Ibadat and dealings
should be dealt with seperately). In other words the obligated person
may not involve in ‘Ibadah without permission. While fundamentally,
dealings are permissible(l),

3- The Legality concerning the Purpose of the Issuer

The main service the card provides to the holder by offering him
money in a form of a loan given by the issuing body. Since the loan,
accoding to Shari‘ah, is regarded as a “utlization contract”, then the
use of such a contract with the purpose of investing and developing
money is not permissible according to Shari‘ah.

The Agreement Concerning the Card Membership
A- The submission in the credit card contract:

It is asubmission contract impossed on both the card holder and the
trader. This may lead us to call such a from of contraction as the sale
forced by necessity, which is forbidden according to Shari‘ah. *Ali,
may Allah be pleassed with him, said: the Prophet (peace and prayers
be upon him) forbade the sale of the one who is forced by necessity.
In this case law agrees with Figh.

B- Term Implies Riba

If this contract includes a text which implies Riba such as if it is said:
If you fail to pay me the due account, you will be subject to a fine so-
and so. The Fuqaha differ as follows:

1- Hanafieyah and Hanabilah® who advocate permission (i.e the
contract is valid while the condition is void) believe that the loan is
not pertaining to what is permissible of conditions, so invalid condi-
tions don’t invalidate it.

(1) “Al-Mawafagat” Ash-Shatibi, vol 1, p 284-285.
(2) “Al-Binayah) vol 6, p 374.
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B- This is & kind of Hawnla being made to a person who is neighter
a debtor nor a dipositer. Rather, it is a Hawala being made to a lender
(crediter) and hence it is not permissible because it implies the sus-
picion of Riba.

C- Hawaia is an agreement whereby a debtor is released from a debt
by another becoming responsible for it. This is not applicable to the
card.

3- Credit Card is a Contract Composed of Various Contracts:

A- The contracts concluded between the card issuer and the card
holder. These two contracting parties are linked with two main con-
tracts: the first one is a “loan” contract and the second is “an agency”
contract.

B- The contracts concluded between the card issuer and the trader
are two main ones: the first one is a “financial insurance” contract and
the second one is an “agency” contract.

C- The contracts concluded between the card holder and the trader
may either be a contract of sale or that of a rent.

The Legal Questions Concerning the Transactions of the Credit
Card:

1- The legality of the Idea:

Issuing of a card includes banking services whose benifit returnes to
the card holder, the trader and the issuing company in addition to the
payment of salaries and commissions, is considered one of the de-
veloped types of transactions in life. Yet, the Islam¢ Shari‘ah didn’t
reject it, rather it laid the main foundations which should be observed
when scholars and Fugaha give the rule on these new things. The gen-
eral regulations which may guarantee that such new things remain in
conformity with the legal (Shari‘ah) rules were laid, but in a manner
not leading to permit what is prohibited by Allah and vice versa.
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In his book “Al-Mabsout”, As-Sarkhasi stated the main idea of the
credit card and mentioned the conditions of such a type of guaranty;
they are:

A- The card should provide frequent process of buying for its holder.

B- The card validty period is to be fixed.

C- The issuer is not obliged by any payment before the debt due
date, and by the submission of card holder. This is assured by As-
Sarkhasi: if he said: “Whatever you need [ will guarantee”

D- The Issuer generally fixed maximum limit for the purchases of
the customer. As-Sarkhasi evokes this by his saying: “Between you
and me one thousand Dirham, and whatever you sell I guarantee”.

All this assures the Shari‘ah adjustment for the card being as a guar-
anty contract on one side and shows the greatess of the preceding Fu-
gaha of Islam and their broad thinking on the other side.

The Adjustment of Credit Card on the Basis of Hawalah (trasfer-
ance) Contract:

Hawala means transfer and it was ordained by Islam. On the authority
of Abi Hurairah that the Messenger of Allah (peace and prayers be
upon him) said:Procrastination(delay)in paying debts by a wealthy
man is injustice. So, if your debt is transferred from your debtor
to a rich debtor, you should agree(!,

The Messenger urges the creditor if his debts due on a debtor are
transferred to a rich debtor, he should accept such Hawalah. But this
adjustment faces many faultfindings, among them are:

A- One of the conditions of Hawala is to be made by a constant debt(2)
when its contract concluded; while this is not available when dealing
with the card.

e

(1) “Sahih Al-Bukhari” Kitab Al-Hawala,
(2) “Mughni Al-Muhtaj” Ash-Shirbeeni, vol 2, p 144,
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5. The Relation between the Issuer and the Trader is Based on
Brokerage:

This can be explained that the issuer provides services for the trader by
bringing him customers in return for a definite percentage.

The Discussion of this Adjustment:

There is a difference between the nature of the work of the broker and
that of the issuer because the first one doen’t pay the amount in the
buyer’s invoice from his own money as the issuer does. The question is
that can the issuer refer to the trader if the card holder refuse to pay?
The answer is no, he can’t,

The Fighi Adjustments for the Relation between the Card Holder
and the Trader.

1- The relation between them is a “transfer relation™:

This can be expalined that the card holder when he buys a commodity
or a service from the trader, he will be held liable to pay its value. In
this case the trader becomes the creditor and the debtor will transfer
the creditor’s debts to the card issuer.

Discussion of this Adjustment:

What makes this opinion preferable is that it is not stipulated, for the
ocuuring of this transfer that the transferror has any debt on the trans-
reree.

6- The contract conclded between the card holder may either be a bar-
gain contract in which the seller is the trader and the buyer is the card
holder; or may be a contract of Ijacah (rent) in which the lessor is the
trader and the lessee is the card holder.

Shari‘ah Adjustment for the Credit Card:

1- Adjustment of credit card on the basis of guaranty contract:(

(1) “The Legal and Accounting Framework for credit Cards” Muhanuned Abdul-Haleem
‘Umar, p 165-168.
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with which the card holder has brought from and this against a certain
charge, to be a percentage duducted from the value of the purchase in-
voice.

Discussion of this Adjustment:

Collection of a definite proportion debts is regarded as a payble
agency. But the agent is not committed by sastisfying the debts of the
creditor from his own money, or otherwise it becomes as a guaranty.
However, this actually what is taking place as the issuer undertakes the
payment for the traders before collecting money from the card holders.
This can be rejected by saying that the issuer bears a commitment
which it doesn’t concern him.

The Relation between the Issuer and the Trader is a selling Re-
lation(D,

Adherent to this opinion believe that the bank is the real purchaser
of the goods required by the customer who will, in tum, buys it from
the bank on the condition that he pays the price within a definite pe-
riod, In this case the customer buyes this commodotiy at an increased
price in a manner similar to Murabaha (release with a stated profit).

Discussion of this Adjustment:

Adherent to this adjustment supports this opinion by the process
concerning the function of credit cards in the case if the card holder
wants to return what he has bought from the trader. So if the trader ac-
cepts that, he should not pay the value of the returns in cash to the card
holder, but he should issue for him a coupon of payment with the value
and the card holder may keep a copy of it for following up; after
which, the trader deposits it at the bank he deals with to be deducted
from his account and to credit the issuer.

(1) Credit Cards”, Hassan Aj-Tawahri, vol 2, p 84.
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bank according to the agreement(!), Accordingly, the invoice signed by
the buyer can be visualized as a payable bill of exchange which can be
deducted by the trader at the issuing bank against a definite ratio(®,
That is why the trader, in case of procrastination, may not be able to le-
gally refer to the holder of the card.

Discussion of this Adjustment:

In the theory of contract, the Islamic figh consider objectives and
meanings rather than word constructure. Therefore, if we look for the
reason of the discount process, we will find it the same as 2 loan. As a
matter of fact the issuing bank doesn’t mean to buy the constant due in-
dicated in the invoice, but its purpose is to give loans by way of guar-
anty. The issuer regains his loan as well as what he has deducted of the
value of the invoice soon after the card holder pays the value of the in-
voice, the thing which expose us to the doubtful practice of Riba.

2- The Relation Between the Card Issurer and the Trader is a
Guranty Relation:

This means that the issuer guanantees this trader by paying him the
value of his sales concluded by this card within the limits permissible
for the card holder. This type of guaranty is not absolute.

Discussion of this Adjustinent:

It is permissible according to Shari‘ah, because the fees charged which
is not permitted on the guaranty is that which is paid by the guaranteed
person to the guarantor.

3- The Relation between the Card Issner and the Trader is that of
a Payable Agency:

The trader may authorize the credit card issuer to collect the money

(1) “Development of Banking System according to the Istamic Shari‘ah®, Sami Hamoud,
2nd edition, Amman Al-Shrq Printing Press. 14024-p 281,
(2) “Credit Banks™, p 391,

46-



» «“Shari‘ah Adjustment of Credit Card *

The solution is that the trader should present the sale invoice which
proves his dues on the card holder to the issuer, who goes to the cus-
tomer and asks him for all the dues he had paid on his behlf. However,
the time-heg the card holder benefit from is not part of the nature of
the process.

C- The Issuer is a Creditor:

According to the Figh point of view, loan is defined as when the cred-
itor pays to the debtor a definite same which is used up by utilization
so that he can retumn its equivalent.

Loan is not permissible except by way of charity; as dealing with Riba
in it is forbidden(D. The two parties make a contract upon which the is-
suer provides the customer with a cash loan under certain conditions
agreed upon by the two parties with all the credit contract pillars being
fulfilled therein. These pillars are:

1- The two contractring parties.
2- Affiramation and acceptance.
3- The compensation.
Discussion of this Adjustment

This adjustment harmonizes with the reality of the credit card be-
ing as a modern means of borrowing. But it is criticized that since the
holder of the card gets a loan from the issuer, then the borrower should
actually take the cash from the trader but this has not been realized in
the practical real world.

The Fighi Adjustments for the Relation between the card Issner
and the Trader;

1- The relation is similar to the process of discount on commercial pa-
pers that is the customer may present a commercial bonds to the bank
before the due date and after deducting the interest recieved by the

(1) “Aj-Jamj* Fi-Usoul Ar-Riba", Rafecq Younis Al-Masti p 213-215.
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B- The adjustment covers the pressing period as the issuance takes
place before the occurence of the debit and this is allowed by the Con-
cesus in the case of the guarantee of undue obligations.

C- one of the conditions of the card issuance is that the issuers have
the right to cancel it and consider it as illegal, and if the holder uses it
then the issuer will not be liable.

D- This adjustment is objected to because the Consensus is that
whenever the guaranty is up held then the creditor has got the right to
claim on both the guarantor and guamnteed.

The Issuer of the Card is the Agent of the Holder:

The Fuqgaha are in agreement that the agency “is the authorization of
somebody to behave on behalf of the other person”.

Agency, lingunistically, means “mandating”, thus the holder of the
card has mandated the issuer to pay all amount claimed by traders.

The agency may be free or for a payable fee.
Discussion of the Adjustment

All the Imams of different Mathahib agreed that it is permissible
to use the “payable ageny” because the Prophet (peace and prayers be
upon him) used to send his employees to collect Sadaqah and pay
commission for them(D,

But if we are to approve such a relation as the “Payable agency”, then
we may fall within the doubtful practice of Riba. This is because we
may be involved in a case of a loan implying an interest to the cred-
itor. Neverthless, such a practice may be accepted provided that the
trader delays in receiving his due amount till after the issuer had re-
ceived it first from the holder and then pays the trader’s amount. Yet,
such a condition complicates the procedures while the agent is not
obliged to pay any dues that may be incurred by the holder.

(1) “Al-Mughni”, vol 5, p 85.
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customers and the rate of discount.

Opinions of Fugaha on these Cards

1- The relationship between the issuer and the holder.
A- The issuer of the card is the bailsman of the holder:

The bail liguistically means guaranty which means in Figh the pay-
ment and performance bond(D. It is allowed in Shari‘ah. Almighty Al-
lah Says:

For him who produces it
Is (the reward of)

A camel load; I

Will be bound by it@,

And as the Prophet Muhammed (peace and prayers be upon him) said:
(The bailsman is a gnarantor(®,

The bailsman means the guaranter and the issuer of the card is obliged
to pay instantly all amounts resuit from the use of the card by the
holder.

The Discussion of the adjustment:

Many Fugaha are in support of this adjustment Dr. Muhammed
Abd Al Haleem ‘Umar(® says: The meaning of the guarantee is whol-
ly in compliance with the relationship between the issuer and the hold-
er for these reasons:

A- The meaning of the card is based on the obligation of the issuers
towards the traders about the debit of the holders. This is both the le-
gal and Fighi adjustment.

{1) “Fighul-Mu‘amalat” A comparative Study, Muhammed ‘Uthman Al-Fag.

(2) Surat Yousuf, verse 72.

(3) Supen Abi Daoud, vol 3, p 297,

(4) “Legal & Accounting Framework for Credit Cards”, p 165-168
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The justifications of Non-considering the Debit Cards as Credit
Cards:

Although the credit card has the same purpose as that of the debit
card in getting the goods services, and money; yet it is different in a
way that the amount of invoices are deductd from the credit balance
account of the holder and not granted any loans, i.e like a bank
cheque.

2- The ATM Cards

It is freely granted for the customer to use it in getting money
from credit balance account through (Automated teller machine)
ATM machines and getting goods and services through(P.0.S) point
of sale machines. By this card the holder pays the amount of this in-
voices, gets cash withdrawals, makes his transfer, travellers cheaques
inside the conntry and abroad.

3- Cheque Guarantee Card: It is a plastic card issued by A bank
for his customer to guarantee honouring their house cheques.The card
bears the issuing bank name special number, with the name and sig-
nature of the holder and expiry date it provides a trust in commercial
dealing and lessens the risks.

4- Pre-Paid Services Commissions Card:

This card fixes a certain amount paid to the bank in advance. and this
amount declines till it finishes all the amount then it comes expired.
For example telephone card, and inter transportation card.

5- Price-Discount Card:

It is issued by some big commercial centers and hotels, this card
gives its holder the privilege of getting discounts in prices. It aims at
attracting more and more customers, as well as advertising and mar-
keting for the produtcts of all members,

This card is granted for a free annually card, it s renewable and it may
be grented freely. The issuing company often issues a directory for her
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the loan granted is revolving (i.¢) the payment of the month invoice is
not made at one time.

The Basic Difference between the two Cards:

1- The first type requires the full payment of the monthly invoice; a
thing which is not obligatory in the second one.

2- The first type imposes simple delay interest where as the second
one imposes delay interest as well as non-payment interest.

3. The membership fees in the first one is somewhat high and can
not be waived where as it is sometimes cancelled in the case of some
issuers like Britain.

The differed Levels of Credit Cards:

There are two levels: The siler card, and gold card which is character-
ized by its higher limit for purchasing and by its holder is getting
some more benfits such as insurance against accident and so on.

Non-Debit Card:

They are not based on loans presented by the bank to their holdeérs.
They can be divided into:

1- Debit Card or the ATM Card.

They are issued by banks and international orgnizations such as Visa
Card and Master Card which are working as sponsors.

The issue is conditioned by opening of a/c for the holder in the issuing
bank, which is authorized by the holder to deduct any due amounts.
And this type of cards is issued by the majority of commercial (tradi-
tional) and Islamic banks and it represents the vast majority of issued
cards in the developing countries(),

gy e e

{1) Ivid, p 379.
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The difference between the Credit Card and other Banking Cards

There are many forms of credit issued in the shape of a card, and the
diversification of such form is owing to the different conditions af-
fecting contractual relations between the relevent parties dealing with
the card.

Financial Dealing Cards:

They are used in all payments settlement under the name of financial
dealing cards. They include all issued cards with or without fees
which enable their holder to purchase goods and withdraw money
from ATM machines.

The Criterion for Differentiating between Credit Card and other
Financial Cards.
The main difference is that the credit card allows its holder to get a

bank loan. Therefore we can divide the financial cards to credit cards
and debit cards.

The Types of Credit Cards:

1- One-period Credit Card: It is called on account credit card and
it is characterzed by the follwoing:

A- The opening of a curent account for the holder is not a condition.
B- Every holder has a specified limit stipulated in the contract and it
is called credit line.

C- A holder is provided with statement of a/c for his transactions at
shorter periods.

D- In case of delay in settlement, a delay interest is imposed as it is
expressly stipulated.

E- The holder pays subscription fees once and renewal fees yearly.
F- The card can be asked nationalty and internationally.

2. The Re-newed Credit Card: It is wide spread in the developed
countries.]t has the same characteristics of the aforementioned card but
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Nawwaf Batoubarah(*)
The definition of Credit Card:
1- Physical Definition

It is a plastic card made from a non-flexible cloride vinyle rec-
tangle in shape. Printed on its face side in protruding from the num-
ber, name and the expiry date. Also the name and the emblem of the
issuing company and its bank. On the back side an information mag-
netic tape, followd by a paper tape allocated for the bearer’s signature.

2- The English Term

It is a credit card issued by a bank or another which permits its
owner to get goods without paying instantly (i.e to debit his account).
3- The Arabic Term: The credit cards is a special card issued by the
bank for his customer to facilitate the buying of goods and services
from certain shops and supermarkets as he present this card. Then The
seller sends the commercial invoice singed by the customer to his
bank; and the word credit is used to express the mode of mutual trust,

4- The definition of Islamic Fighi Majma‘ (council)

It is a document given by the issuer to the customer according to the
contract to purchase goods and services without paying instantly in
addition to money with drawal from (ATM machines)(}).

(*) Master dagree holder, Faculty of Economics and Managment King Abdul-Aziz Uni-
versity-Jeddah,
(1) “Majma‘Al-Figh Al-lslami” the edition, 1412H-1992. p 717,
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hence it should not be done in the night analogous with Siyam(D. But
analogy is not permissible with regard to ‘Ibadat.

The Preferred Opinion

Reviewing the evidences stated by the previously-mentioned opinions
we find that none of them had put an end to such disagreement. There-
fore, out of bringing easiness on Muslims and removing difficulty
from them particularly with the big crowds of pilgrims now a days, his
Eminance the Mufti of the Kingdom of Saudi Arabia said that, there is
no clear text indicating the non permissibility of doing Rami in the
evening and the origin is that it is permissible but it is better and more
cautious to be done during the day.

This is also the opinion held by Sheikh Ton ‘Uthaimeen. Moreover,
what strengthens this trend is that some scholars in hadeeth considered
the hadeeth of Ibn ‘Umar regarding the Rami of shepherds in the night
as correct, In fact, the situation at these times requires such an opinion
and Allah is All-Knowing.

(1) “Al-Majmou*‘", vol 8, p 240,
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what was done by the Messenger of Allah represents an evidence of
obligation, because his practice is a legislation for his people as an
obedience and hence it is considered a command.

But this can be rejected that what was done by the Messenger of Allah
showed the best time for doing Rami. Moreover, while doing Rami in
the evening of the Day of Nahr and the latest hours of the nights during
the Days of Tashreeq is permissible even though the Messenger of Al-
lah didn’t do Rami during them, yet it indicates that the time of Rami
being limited to the time of the day is not apparent.

2- On the authority of Ibn ‘Umar, may Allah be pleased with them,
that the Prophet (peace and prayers be upon him) allowed the shep-
herds to do Rami in the evening. In fact, permission would not be giv-
en without strong determination of doing a duty("), Others objected to
this; describing the hadeeth as weak, and others found no excuse for
shepherds not to do Rami during the day as it is possible for them to do
that in rotation.

3- On the authority of Ibn ‘Umar that he said: whoever forgets the
day of Jimar, or thinks that Rami of Jimar can be done until the eve-
ning, he should not do Rami until the sun of the next day declines. The
evidence is that Ibn ‘Umar had been acquainted with the prohibition of
doing Rami in the evening; otherwise, he would not forbid that. Yet,
this was objected to by describing this tradition as untraceable, and
hence the narrator used the formula (on the authority).

4- Rami is a sort of ‘Ibadah that should be done within the day, and

(1) “Hidayat An-Nasik”, p 47.
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Days of Tashreeq(!) analogous with the Rami of Jamarat-ul-‘Agabah
would be correct.

4- The Prophet (peace and prayers be upon him) determined the be-
ginning of doing Rami, but he didn’t fix its end(®, But this evidence is
rejected based on what was said by the Messenger of Allah: ...then
they can do Rami for two days...

5- The big crowds of pilgrims require that time should be extended
for doing Rami so much as to include the night, as this would bring
easiness for people. However, there is an objection that the Fatwa set
for the legal (Shari‘ah) times fixed for ‘Ibadat will never change; and
that if there is a big number of pilgrims in the present time, there was
also during the lifetime of the Messenger of Allah but it was not seen
as a justification for doing Rami i the night(*),

Third Opinion:

Doing Rami in the evening is not permissible. This is held by Mal-
ihieyah(® and represents one of the two opinions of Shafi‘ieyah,® and
it is the Mathhab of Hanabilah(®), Adherents to this opinion derived the
following evidences:

1- On the hadeeth narrated by Jabir that the Messenger of Allah (peace
and prayers be upon him) did the Rami on the Day of Nahr before mid-
day and thereafter he did the Rami after the decline of the sun and that

(1} “Ash-Sharh Al-Mumti*", vol 7, p 385,
{2) The days following the day of immolation.
(3) “Hidayat An-Nasik” p 48.
(4) “As-Sharh Al-Kabeer”, vol 2, p 48.
(5) *“Al-Majmou‘", vol 8, p 162,
(6) “Al-Mughni”, vol 5, p 295-296.
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place regarding the rule of Rami Jamarat ul-‘Agabah at the ‘Id Day af-
ter sunset and the Rami of Jimar at the first and the second day after
sunset for the one who is not in a hurry. There are two opinions:

The first one advacates permission and it is the Mathhab adopted by
Hanafieyah(!) and represent one of the two opinions of Shafi‘ieyah(®),
It is also selected by Ibn Hazm. Adherents to this opinion based their
arguments on the following evidences:

1- On the authority of Ibn ‘Abbas, may Allah be pleased with them,
that he said: the Prophet (peace and prayers be upon him) was asked on
the Day of Nahr at Mina by a man who said: I had my head shaved be-
fore the slaughtering. The Prophet replied: There is no harm in it. He
asked him again: I have done the Rami in the evening. The Prophet re-
plied: There is no harm in it.

2- What was stated by Ibn ‘Umar that the Prophet (peace and prayers
be upon him) permitted for the shepherds to do Rami in the evening.
However, it is said that this hadeeth is weak.

3- By making an analogy with the time prescribed for the stop at
*Arafa and so, as the night of Nahr is considered a time by which we
determine the stop at Arafa according to the Day preceding it, the night
following the Day of Rami is also considered as a time for it the same
as the stop at Arafa®, However, this is objected to because analogy is
not permitted in ‘Ibadat,otherwise having the Rami of Jimar during the
(1) “Badaca‘ As-Sanaea™, vol 2, p 137.

(2} “Nihaytul-Muhtaj”, vol 3, p 107.
{3) “Al-Kifayah”, vol 2, p 394.
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not be approved based on the fact that some Fuqaha prevent that when
done before sunrise.

Third Opinion:

Doing Rami in the evening is permissible only for women, disabled
and those in the same condition. However, other than these it is not
permitted to do Rami except after sunrise.

Evidence for this can be taken from the Ahadeeth of Asma and ‘Ai-
shah previously mentioned.

The Preferred opinion

We belived in the third opinion to be the preferred one as it copes with
the Shari‘ah Principles. Also it is 2 must to making it easy on people
by not obligating them to do of Allah’s commandments in away which
they can’t bear.

This may be seen in Almighty saying:

On no soul doth Allah

Place a burden greater

Than it can bear(),

Hence, I believe it should be made easy on people at this time, and
hence a Fatwa indicating the permissiblity of doing Rami in the eve-
ning should be delivered to them.

The Second Case: Doing Rami of Jimar after sunset.

There is an agreement on the obligation of doing Rami before sun-
set on the third day and also on the second day for the one who wants,
out of haste, to leave Mina on the second day. But disagreement takes

(1) Surat Al-Baqarah, from the verse 286.
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Prophet (peace and prayers be upon him) sent Ummi Salama who did
Rami of Jamratul-‘Aqaba and then went and did Ifadhah.

This hadeeth indicated that doing Rami before dawn is permissible;
for it is clear that the Prophet (peace and prayers be upon him) knew
of her action and he approved it{!),However,there is an objection to
this hadeeth as a weak hadeeth although some Imams corrected it.

Al-Hakim(?) said: it is a correct hadeeth based on the conditions set by
Al-Bukhari and Muslim although they didn’t narrate it. Ash-Shawkani
also said: Men listed in the chain of its narration are the same as those
who are used o narrate the Ahadeeth quoted in the Sahih (Muslim and
Al-Bukhari). The other answer is that this hadeeth is confined only to
women and is not a general rule.

The third evidence

Tbn Abbas narrated the Prophet (peace and prayers be upon him) sent
him along with his wife to Mina on the Day of Nahr and they did
Rami of Jamarat ul-‘Aqabah at dawn. ie, during the night

Fourth Evidence

By making an analogy with the time following dawn; as it is per-
missible to do Rami after Salatul-Fajr, then it is so when done after
mid night because it belongs to the time of day. However, there is an
objection to that when this process is made with regard to ‘Ibadat, it
would not be correct and the thing on which we make analogy would

(1) * Subul As-Salam” vol 2, p 423.
(2) “Al-Mustadrak”, val 1, p 469,
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She performed Salat for one hour and then said: O my son ! Did the
moon set ? I said: No. Then she performed Salat for another hour and
said: Did the moon set? I said: Yes. she, then, said: let us go, and we
did until she did Rami of Jamarat. Then she retuned and performed
Salatul-Fajr (dawn prayer) at her home. I said to her: O, you ! we did

Rami during the night. She said: O my son ! the Messenger of Allah
(peace and prayers be upon him) allowed women to do Rami in the
night

This indicated that Asma did Rami before dawn and she mentioned
that the Prophet had permitted such a doing for women.This was ob-
jected to because it includes no evidence to indicate the permissibility
of Asma doing Rami after midnight, as the moon, on the tenth night,
generally will not set down till before dawn.

However, this is a far probability bearing in mind that the moon, in the
tenth night, disapears a long time before dawn specially in the long
winter nights. Moreover, what Asma had done did not clearly indicate
that she did so taking permission from the Prophet unlike her trav-
elling after midnight. It is noteworthy that the derivation of the text is
not apparent so, what was said by Asma indicate that the permission is
general and it includes both Ifadhah and doing Rami in the eveing.
Lastly, such rule is confined only to the weak people, women and who
are in the same consideration(!,

Second evidence:

On the authority of ‘Aishah that she said: At the night of Nahr the

(1) Nail Al-Awtar, vol 6, p 142
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This Hadeeth indicated the clear prohibition from the Messenger
of Allah for the one who is allowed to perform Ifaadha (expedition)
from Muzdalifah before the morning, to do Rami before sunrise.

This can be objected to:

A- This hadeeth is Munqati® (interrupted) because the chain of its nar-
rators includes Al-Hassen Al-*amni from Kuffa who was known for his
credibility which made both Muslim and Al-Bukhari depend on him
in their arguments. Yet, his hadeeth can be described as Munqati‘. Ah-
med said: Al-Hassan did not hear from Ibn Abbas(1,

B- Doing Rami after sunrise can be taken as a recommendable matter
@, This was answered that: it is not accepted particulary the texts
which were taken as evidences do not include any opposing evidences
which may indicate the permissibility of doing Rami before dawn®.
Rather they permit Ifadhah from Muzdalifah during the night before
dawn.

Second opinion:

It states that it is permissible. This was held by Shafi‘ieyah(®) and rep-
resents the correct opinion for Hanabilah().

Evidences:

The slave of Asma narrated that once Asma attended at Muzdalifah.

(1) “Subul As-Salam”, vol 2, p 422,

(2) “Al Mughni”, vol 5, p 295.

(3) “Aj-Jawhar An-Naqi”, vol 5, p 132.
(4) “Al-Majmou*:, vol 8, p 162.

5) “Al-Mughni”, vol §, p 295.
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held by the Hanabilah(!),
Evidences:

1- On the authority of Jabir,, may Allah be pleased with him, that he
said: The Prophet (peace and prayers be upon him) did the Rami of
Jamarat ul-‘Agabah on the Day of Nahr (10 th of Dhul-Hijjah)} before
noon,and he did the Rami on other days after the decline of the sun®,

This indicates that the Prophet didn’t perfprm Rami except in the
morting and it was he who said: Take your Manastk (Hajj cer-
monies) from me. This, therefore, indicated that Rami should not be
done before the morning of the Day of Nahr(®,

The objection: This opinion might be objected to on the basis that the
Prophet did Rami before noon to show that it is the best time for
Rami. But this does not indicate limitation.

The answer: This can be answered that the Prophet’s doing the Rami
in the morning indicated that such ‘Ibadah should be done during the

day and not during the night.

2- On the authority of Ton Abbas, may Allah be pleased with them,
that he said: At the night of Muzdalifah, we, the boys of Bani Abdul-
Mutalib came to the Messenger of Allah riding on red camels. He
started beating us on our thighs and saying: O my boys, never do
Rami until the sun rises®.

(1) “Al-Insaf’, vol 4, p 37.

(2) Muslim, vol 2, p 945,

(3) “Nail Al-Awtar”, vol 6, p 138,
(4) “Nail Al-Awtar”, vol 6, p 141,
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to Allah the Cherisher of the Worlds(}). Therefore, it can be said that
the wisdom behind Rami of Jimar is to remember and glorify Allah
because when an indviduial takes pebbles and throws them at this
place, this will indicate his complete submission to Allah.

Rule on Rami

Rami of the Jimar is obligatory derving evidence from both Sun-
nah and Consensus. From the Sunnah, it was proved in the long Ha-
deeth narrated by Jabir (...until he arrived at the Jamra which is locat-
ed near the tree and then threw seven pebbles at it saying Allah Akbar
(Allah is greater) on throwing every pebble(?), As from the Consensus,
the Ummah at large agreed on its obligation®.

The first case:
The Rami of Jamurat al- ‘Aqabah during the night of ‘Id:

All Fugaha were in agreement that it is not permissible to do Rami of
Jamrat ul- ‘Agabah before the ‘Id mid night®). Also the majority of
Fugaha do permit the Rami of the Jamarat after dawn even if the sun
doesn’t rise(®). But they disagreed on doing the Rami after mid night.

The first opinion: it is not permissible. And this is held by the
Mathhab of Hanafieyah(®and Malikieyah(Pand one of the opinions

(1} “Al-Majmou*", vol 8, p 243,

(2) Reported by Muslim in the Chapter of Hajj.
(3) “Badaca® As-Sanaea*", p 231.

(4) “Nail Al-Awiar”, vol 6, p 138.

(5) “Hashiat Ibn ‘Abdeen”, vol 2, p 515,

(6) “Fathul-Qadeer”, vol 2, p 394.

(7 “At-Taj Wal-Ikleed”, vol 3, p 130-131,
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The Rule On the Rami of the Jimar
(throwing of pebbles) in the Night

Dr: Abdur-Rahman Ibn Salih Al-Ghifaili

Praise be to Allah Whom we ask for help and forgivness.

Though much has been written about Hajj, but the question “Rami
of the Jimar during the night” has not yet been covered. It is one of the
most important questions that relates to time. The reason for its im-
portance in the present time is the big number of pilgrims who go to
the Sacred House.

Definition of Jimar:

The singular form is “Jamara” which means a pebble. It is called so
because people gather at it.

Wisdom behind Rami

Allah does not legislate any thing without wisdom; for He does not
ordain to do vain things. Thus, Rami is an act of 'Ibadah (worship)
which, in turn, based on obedience. Wisdom behind Hajj is the rush-
ing of Allah’s servant dishevelled and dusty from far distance towards
Allah’s House over which He gave preference and raised its rank.
However,there is a part of ‘Ibadat whose meaning is not uaderstood
such as Sa‘i and Rami. Even though the the servant is ordined to do
them for the sake of achieving absolute obedience and submission

(*) Figh Assistant Professor at Teachers College in Russ Province.
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4- Heath Centers and Hospitals

Ten Saudi Red Crecsent Centers spreed all over ‘Arafat. This is beside
two big hospitals; Jabal Al-Rahmah and ‘Arafat General Hospitals.

§- Security Centers

They include the police, traffic and civil defence centers. They spread
extensively and properly in ‘Arafat which contains 46 of them.

6- Heli copters Tarmac

It is situated near the borders of ‘Arafat from the western side between
the roads numbe; (6) and number (7), it is mainly constructed for the
air observation of traffic and security.

7- Lighting Towers

They are extensively distributed in ‘Arafat plain. Their height is 60
meters and each tower contains 36 flashlights.

8- ‘Arafat Shopping Centers
A- Namirah shopping center
B- Al-Qirain shopping center.
9- Climate Station

Situated near Jabal Al-Rahama and it measures tepreataures, pressure,
wind etc.

10- Communications

They indude; telephones, telex and post services. Facilities of trans-
mitting the occasion of the Waquof at ‘Arafah is available through all
mass media.
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upper side of the front portico, there are three beautiful tombs styled
according to Islamic ornamentation. The Masjed is between one meter
height from the land of ‘*Arafat in the eastern side and two meters in
the western side. All the land of it is palin and furnished with marble.

2- Masjed As-Sakhrat: It was been located in its place south-east to
Jabal Al-Rahma in ‘Arafat on the right side of the summit of the hill.
It was bulit in the third Hijri century.

3- Jabal-Al-Rahma: Known also as Jabal Ilad. it is 40 metres high
and it represents one of the ends of Jabal Sa‘d situated in ‘Arafah plain,

Fourthly; Arafat Utilities:

1- Roads; ‘Arafat and Makkah had been linked with pumpy roads
passed by the caravans of pilgrims. In the era of King Abdul Aziz may
Allah rest his soul in peace, Arafat was linked to Makkah with one
paved roads. Improvments continued until the year 1418H when nine
main roads were constructed. Each road is from 15-30 meters width
but become narrower near Muzdalifah. A big ring road with eight
lanes surrounds ‘Arafat. A road for pedesterians is also available. Ja-
bal Al-Rahmah is surrounded with a small ring road and so is Masjed
Namirah. The pedesterian road is paved and surrounded with metal
batriers.

2- Car Parking Area: spread all along the main roads of ‘Araft.

There is a very huge parking area situated in the northen side of ‘Ar-
afat.

3. Water Supply in “‘Arafat

Zubaidah spring watercource had been ‘Arafat’s only source for wa-
ter. In the present time ‘Arafah is provided with water from a big

tanks constructed on the summits of the hills. They are both made of
metal and concrete and the biggest is 50,000 m? in capacity.
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objectives of this center:

1- Constituting of a data bank about Hajj so as to be a scientific sta-
tistical referance.

2- Making of an integrated historical record for Makkah and Me-
dinah about Hajj.

3- Preserving of the natural environment of the Holy places in the
same way Allah had created it.

Secondly: Arafat plans: The Land of ‘Arafat on which the pilgrims
camp is divided into big number of squires and rectangles which are
restricted between longitudinal and transverse roads. In these locations
many taps of drinking water, toilets for both men and ladies are avail-
ble. Also, each five metres distance there is a tree for providing gree-
ness and shade so as to freshen the weather on the Day of ‘Arafah.

On the other hand, the Ministry of Hajj in collaporation with the Ima-
rah of Makkah undertake the distribution of the land of *Araft for the
Tiwafah National Institutions from all nationalities.

Thirdly: Features of ‘Arafat

1- Masjed Namirah: It was innovated by Abbasyds, and before that
time there was been no Masjed in this place. But the Imam used to de-
liver sermon from the same place at which he delivers today. It lies on
the western borders of ‘Arafat in the east to the Valley ‘Uranah. It is
240 meters width from the north to the south and 340 metres length
from the east to the west. It is completely ceiled and of two floors.

It should be noted that one-third of the Masjed area is built outside
the Mash‘ar of ‘Arafat in its present state. While before the extensi-
tion, all the Masjed had been outside *Arafat, The part of the Masjed
out side *Arafat is described as a shape of isosceles triangle whose one
of its sides represents the southern wall of the Masjed.

On the sides of the Masjed, there are six high minarets; and on the
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with ‘Isha and shortening them by the pilgrim in Muzdalifah is Sun-
nah except for those who live in it who are asked to perform them
completely. Moreover, Salat should be performned with one Adhan and
two Iqamahas.

C- In the Shafi‘i Mathhab, the Jumhour believe that the two Salats
should be delayed and performed in Muzdalifah with the time of ‘Isha
not to be missed.

D- In the Hanbali Mathhab: when the pilgrim arrives at Muzdalifah,
he should combine the Maghreb with ‘Isha in advance if he is per-
mitted to do. that before dismounting; and this with one Iqamah for
each Salat and no Adhan.

Civlizational Study:

Civilization by its comperhensive concept is defined as the expres-
sion about all man’s achievement, whether being intellectual, affec-
tional or archtectural, so as to satisfy himself and develop his society.
Civlization is conduct, behaviour and relationships based on mutual
respect and co-operation; whose title is a correct society that adheres
to its values and live in security and prosperity.

This is the precise comperhensive Islamic concert for civilzation
which was founded by the Messenger of Allah in the Farwell pilgrim-
age (Hujjutul-Wada®). In this occasion the Messenger of Allah or-
dered that blood, property and honours are to be respected and woman
to be carefully treated.

The Islamic Ummah interoduced aspects of civilzation in the Holy
Monuments. So countries and successive governments exerted all ef-
forts to make the Hajj journey a secure and confortable process for all
pilgrims.

The following are some of the most prominant developments achieved
by the Saudi goverment which may be regarded as honourafic civilza-
tional facade:

Firstly: The Ummal-Qura University Research Center had been es-
tablished in 1395H under the name of Hajj Research Center. The main
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which no other ‘Ibadah may compete with even the imposed Salats.
As Allah considers such a pillar so great, the ‘Asr Salat should be per-
formed in advance so that the stay at *Arafah takes place continiously
from its start to the end(D,

[bn Jabir narrated that the Prophet of Allah (peace and prayers be
upon him) had done... “....then he moved till he arrived at Muzualifah
where he performed ablution for Salat. Afterwards he ordered that the
Adhan to be raised and the Mu‘adhdhin did so. Then he made Iqamah
and performed Salatul-Maghreb before dismounting. After that he or-
dered that Igamah for Salat to be made, and he performed Salat-ul-
‘Isha with Igamah but without Adhan and performed no optional Salat
in between.

From this, Fugaha deduced that it is desireable for the pilgrim to hurry
to perform Salat as soon as he arrives at Muzdalifah and he is not to
distract with dismounting.

Fugaha were in agreement on the desireability of combining Salatul-
Maghreb with Salatul-‘Isha at Muzdalifah, but they disagreed on some
details of the rules pertaining to them:

A- In the Hanafi Mathhab, a pilgrim should not perform Salatul-
Maghreb and Al-‘Isha in ‘Arafat or in the way. He should also not in-
volve in any thing during the way till he arrives at Muzdalifah and set-
tled therein, If he comes near Muzdalifah, it is desireable for him to be
in a hurry to combine Maghrab with ‘Isha. But if the time of ‘Isha en-
ters, he should, firstly perform Salatul-Maghrab and then followed it
with Saitul-‘Isha without performing optional Salat in between.

The conditions of combining these two Salatus are,

— Assuming Thram for performing Hajj

_ Stop of ‘Arafah being previously made

_ Combining should take place in the night of Nahr

_ Should take place in Muzdalifah

B- The Maliki Mathhab states that the act of combining Maghreb

——rereersarsseane

(1} “Kitab Al-Manasik" Ad-Dabowsi, p 373,
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The Sunnah recommends that proceeding to Muzdalifah should be
through the road of Al-Mazamain. The late Fugaha have duduced
from this Sunnah many legal (Shari‘ah) rules concemning expedition
from ‘Arafat. Here is a prief review of these rules.

A- In the Hanafi Mathhab: Ifadhah before sunset is Haram which re-
quires slaughtering. But if the pilgrim expedites before sunset and
passes the borders of ‘Arafah after sunset, no harm will be in him by
the agreement of all Fuqaha.

B- In the Maliki Mathhab: Whoever stays at ‘Arafah during the day
and not during the night, this will not suffice him. And if he stays after
the declination of the sun and expedite before sunset and makes
Dhikr, returns and stays before dawn, this will suffice him and no
Hadi will be on him. It is noteworthy that it is better not to expedite
before the Imam.

C- Ib the Shafi‘i Mathhab: the pilgrim should stay on Arafah until
the sun sets so that, by so doing, he may achieve the staying during
the day and the night. But if he expedites before sunset and returns to
‘ Arafat before dawn, nothing will be on him; and if he does not return,
he is to slaughter. The question is whether this is obligatory or de-
sireable? Ash-Shafi‘i replied: the correct opinion is that this (the pil-
grim being on the staying place until sun-set) is desireable, and the
other opinion is that it is obligatory.

D- In the Hanbali Mathhab: staying should take place both duriung
the day and during the night. So if the pilgrim expedites from ‘Arafah
before sunset, he is to slaughter if he does not return to ‘Arafah before
that time.

15- The Combining of the Salat of ‘Isha with Maghrib at Mu-
zalifah and its Rules

Staying at ‘Arafat is a seperate ‘Ibadah among other rituals of Hajj
-22-
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Concerning the staying at ‘Arafat, they mentioned two matters in its

obligation:

The first one: being made in its definite time which is from the dec-

lination of the sun of the Day of ‘Arafah until the dawn of the ‘Ieed

Night.

The second one: The pilgrim being capable for ‘Ibadah. Hanabilah

didn't mention particular conditions for staying at ‘Arafah but they in-

cluded them within the general condition of Hajj validity conditions

for staying in ‘Arafat are much detailed and comperhensive in the Ha-

nafi Mathahab. They are five conditions:

1- Islam, it would not be correct if made by a non-Believer.

2- Assuming Ihram to perform a correct legal (Shari‘ah) Hajj.

3- The place,which is ‘Arafat,so if the pilgrim missed it out of forget-
fulness or ignorance, his stopping would not suffice him.

4- The time prescribed for staying; the time at which the pilgrim

starts the staying is by the declination of the sun of the Day of ‘Ara-

fah.While the last time for doing that is when the second dawn breaks.

5- To be, phisically, present in ‘Arafat during the prescribed time

even for moments.

14- 1fadhah (Departure) from ‘Arafat to Muzdalifah

After the declination of the sun, the Imam followed by the pilgrims

expedite from ‘Arafah towards Muzdalifah through the road of Al-

Mazamain, All along the way they recite Talbieyah and Dhikr of Al-

lah with at most tranquuility and sincere devotion(!). The late Imam

Ahmed said: When you expedite from ‘Arafat, keep on Tahlil, Takbir

and Talbieyah and say: O Allah to You I expedited, and to You I got

feared. So accept my rituals, make my reward greater, accept my re-

pentance, pour mercy upon my supplication, accept my Du‘a and offer

me whatever I ask You(®,

(1) “Al-Idhah" p 295,
(2) “Hidayatul-Salik” Al-Kinani, vol 3, p 1308-1309.
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non-validity of the staying at ‘Arafah.

The preffered opinion, and Allah knows best, is that this is correct due
to the following two reasons:

The first one: the one who assumes Thram in the air of ‘Arafat while
he is in the plane stays on a body located in the air of ‘Arafah. So in
this case he is like the one who stays on the earth with regard to settle-
ment particularly in the normal climate.

Secondly: regarding the air of ‘Arafah as the same rank as its earth
following to the Fighi principle (the air takes the rule of the earth)

13- Validity Conditions for Staying at ‘Arafah:
A- Islam, which is a validity condition for the Hajj as a whole.

B- Thram which is the Niyyah (intention) and therefore, anyone who
stays at ‘Arafah without expressing Niyah for performing Hajj, his act
will not be considered.

According to Malik the validity condition for staying at ‘Arafah is
conditional by doing this during the night{), While Shafieyah have a
detailed statement regarding the validity conditions:

A- Absoulute validity condition and it includes the Islam only.
B- Direct validity conditions and they include Islam and discretion
Accordingly the staying made by the insane and the boy is not correct,

C- Conditions stipulated for its occurance based on the correct Hajj
of Islam. They are four: Islam, sanity, freedom and maturity.

D- Obligatory conditions for the correct Hajj in Islam are five:
Istam, maturity, sanity, freedom, and capability®,

(1) “Bidayatul-Mujtahid”, vol 2, p 675.
(2) “Al-Idhah” An-Nawawi, p 94
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11- Supplication Delivered on the Day of ‘Arafah

Since Allah the All-High provided such valuable opportunity for the
pilgrim, then he should take advantage of any moment of it by di-
recting himself fully and with his all sensations and feelings to Allah
the Superme. Consequently, Islam glorified this day as it is a great
scene and an honourable day.

‘Aishah the mother of Believers narrated that the Messenger of Allah
(peace and prayers be upon him) said: No day in which Allah re-
leases more of his servants from Fire than that of ‘Arafh. He
presents them with glory to the angles and says what do these peo-
ple want? He (peace and prayers be upon him) said: when it is the
Day of ‘Arafah Allah descends to the lower Heaven and present
you with pride to the angles and says: Look at my servants! they
came to me dishevelled and dusty from everywhere; I witness you
that I forgave their sins; then the angles say so-and-so the son of
so-and-so(l),

The best Du‘a for the Messenger of Allah (peace and prayers be upon
him) in the day of ‘Arafah is that: O, Allah praise be to You,0, Al-
lah to you is my salat, Nusuk, life, death, return and to You my in-
hertance. O Allah, I seek refuge with you from the punishment of
the grave and the differece in matters. O Allah I seek refuge with
You from the evil brought by the wind. Narrated by Attirmithi.

12- Doing the (stay) in the Air of ‘Araft:

What is the situattion of those working in police, traffic and planes
regarding Thram and their staying in ‘Arafat?
Shafi‘ieyah and Malikieyah stipulated tranquility when staying at Ara-
fah which, according to them, is fulfilled by being on the earth or
whatever links to it; the thing which can’t be achieved for the plane
taker when he is flying on the air of ‘Arafat. Hence being not on the
earth for the one who is on the air is supposed to be the reason for the
(1) “shurhul-*Umdah” Tbn Taimieyah, vol 2, p 504,
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in his hands. Then he faced the Qiblah and remained staying there till
the sun set and its yellowness diappeared a little bit. Afterwards he
mounted his Dabbah with Usamah riding behind him and left(l), This
means that he didn’t specify a certain place of ‘Arafat to stay at; and
hence the pilgrim may choose anywhere he suits him in *Arafah as all
locations in ‘Arafat are equal in virtue of staying.

The Best Place for Staying:

Though the Fugaha approved that all ‘Arafat is a sufficient for
stopping but they gave the priority to the place where the Prophet stops
at which further became the site where the khulafa and the Ameers of
Hajj stay at. The Fuqaha specified this place and said it is near the big
black rocks. spreading at the side of the small hills near Jabal Al-
Rahma, His staying place is (An-Nabit). But if the pilgrim stays near
these rocks where the Imarn stays, this will be better.

On Climbing Jabal Al-Rahma on the Day of ‘Arafah:

Some pilgrims used to climb on Jabal Al-Rahma thinking that it is one
of the rituals of Hajj or that the pillar of staying in ‘Arafah can’t be
achieved without doing that.This is not correct according to Sha-
fi‘ieyah, but it is abad phenomenon created by ignorant pilgrims and
for which no Hadeeth was stated.

Imam Al-Haramain said: you are achieving no rirual by climbing Jabal
Al-Rahmah (situated in the middle of ‘Arafat), though people used to
do that, but it is 2 condmned innovation‘@),

In the same respect, Ibn Taimieyah said: climbing of this hill is not
Sunnah. It is called Jabal Al-Ramah i.e the hill of mercy. It is also
known as Ilal.

(1) “Sshih Muslim, vol 2, p 891,
(2) “Al-Idhah”, An-Nawawi p 286.
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be upon him) stopped at a certain part of ‘Arafah and said: This is
*Arafah and all around it is a Mawgif stopping place(!.

staying at ‘Arafah begins after the declination of the sun. This is as
held by Jumhour except the Hanbilah which would not suffice ac-
cording to them unlike the staying during the night. Hanafieyah said
that the first time in which the stop at ‘Arafah beings is after the dec-
lination of the sun of the Day of ‘Aafah, and the last of it after the
breaking of the second dawn of the Day of Nahr. So whoever attends
at any part of this time, he attends the Hajj. The validity conditions of
staying at ‘Arafah is being in the state of Iharam and Islam.

According to Malikieyah the staying in ‘Arafah can be achieved by
making part of it from the beginning of the night until the dawn breaks
and this in part of ‘Arafah. Moreover, staying during the day when
done with the Imam is obligatory which can be completed by sa-
lughtering a Hadi if the pilgrim leaves it. while Shafi‘ieyah stated that
there are two obligatory matters regarding the staying at ‘Arafah and
without which it can’t be achieved. The first one is to be made in its
prescribed time which is from the declination of the sun of ‘Arafah un-
ti the dawn of the ‘Ieed night breaks; and the second one is the fitness
of the pilgrim for ‘Ibadah. According to Hanabilah the time of stop-
ping is from the breaking of the dawn of the Day of ‘Arafah until the
best time (i.e after the sun declined).

10- All around ‘Arafah is a Staying place i.e Mawqif

Anywhere in ‘Arafah is a staying place, its hills, plains and roads. This
is agreed upon by all Muslims Fuqaha based on what was narrated that
the Messenger of Allah (peace and prayers be upon him) after he per-
formed Salatul-Dhuhr and Salatul-Asr at Namirah, he mounted his
Dabbah till he reached the Al-Mawqif with the stomach of his she-
camel called Al-Kaswa near the rocks i.e montain area and the halter

(1) “Ma'rif As-Sunan”, Al-Nanouri vol 6, p 204
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The purpose of Qasr and Jam‘(combining two salats)is disputed among
Fuqaha of different Mathhib. Is it a Nusk or due to a travel.?

According to Hanafieyah Qasr and ‘Jam of salat in ‘Arafat and other
places is Sunnah which applies to both the settled person and that on
travel. In fact, the Imam performs the Salat of Dhur and ‘Asr in one
time and with one Adhan and two Iqamahs(D, If this Jam* takes place
on a Friday, then it is unanimously not permissible for the Imam to
perform Salatul-Jumu‘ah in ‘Arafah. He is to confine himself to one
Adhan because it meant only to show the time of Salats which are
brought together in one time, unlike Igamah which is meant to show
the beginning of another Salat after the first one ends and hence the
Imam makes two Iqamas for this combined Salats(2),

According to Mathhab Ash-Shafi‘ieyah, the correct opinion is that the
Jam‘ in ‘Arafah is due to the reason of travel. While the Hanabilah
hold that the Fiqhi general principles regarding the Qasr and the Jam'
of Salat is that which governs this matter whether being in the Hajj or
other without exception. Based on this, Jam* and Qasr of Salat are per-
missible for the one on a journey whose distance requires Qast, and
hence, the people of Makkah and ‘Arafah are not permitted to shorten
or combine Salats.

The Stay on ‘Arafah (Al-Waquf)

The Hajj is ‘Arafah. So when a pilgrim misses Al-Waquf at ‘Arafah,
then he misses the Hajj and nothing would substitute for this staying at
‘Arafah (to be at ‘Arafah according to definite conditions). However,
the linguistic meaning of staying is not meant here; but the pilgrim
may be at ‘Arafat at any manner whether, standing up, sitting
down,lying or walking® The Messenger of Allah (peace and prayers
(1} “Al-Maslak” Al-Qari p 130,

(2) “Irshad As-Sari” p 130,

(3) “Shurh Al-"Undah” Ibn Taimieyah vol 2, p 502,
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After that, Bilal performed Adhan and then the Messenger performed
Saltul-Dhur and then Saltul-‘Asr without performing any optional Sa-
lat between these Salats. Seeing this eloquent brevity and supreme
meanings, Muslim preachers, in religious cermonies should observe
the important topics, lively ideas and the current problems facing Mus-
lims in their present time and future. Also the cases of old people,
women and non-Arabic speakers should be observed. Hence, pecise
sermon on the Day of ‘Arafah is obligatory in terms of showing com-
passion to Muslims.

Fuqaha Disagreement regarding ‘Arafat Sermon

Fuqaha differ on whether the Imam delivers one sermon or two ser-
mons. Hanafieyah, Malikieyah and Shafi‘ieyah are with the view that
it is two sermons between which the Imam sits down as much as the
time enough for reading Surat Al-Ikhlas as it is the case in Jumu‘ah
sermon (Friday). while Hanbilah hold that it is one sermon and is to be
short.

They based that on being in a hurry to go to the plain of ‘Arafat in
compliance with the Sunnah of Muhammed (peace and prayers be
upon him).

Qasr (shortening) the Salat of Dhubr and ‘Asr and combining
them in Advance on the Day of ‘Arafah:

It is proved in Sahih Muslim from what was narrated by Jabbir that
when the Messenger of Allah (peace and prayers be upon him) finished
his sermon and the Adhan (call for salat)was proclaimed, he made the
second call (Igamah), prayed Dhuhr, then he made Iqamah and prays
‘Ast without performing any Salat between them(D,

Fugaha agreed that it is required, on the Day of ‘Arafah to combine

e e o et

(1) Sahih Muslim, voi 2, p 89,
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Secondly: complete devotion to Du‘a and not to be involved in any
thing which might distract from that noble aim. Also pilgrims should
be careful not to start their preparations to leave ‘Arafat soon after the
declination of the sun and this by putting their luggage on buses, as
this may expose them to leave ‘Arafat before sun-set.

Thirdly: Pronouncing much Talbieyah and Du‘a with piety and deep
supplication as well as being hopeful that Du‘a may be accepted.
Fourthly: Facing the Qibla while making Du‘a.

Fifthly: The best manner for Du‘a: Dhikr and Du‘a is permissible any-
one they are performed; whether standing or sitting, on one’s side or
lying. But the able person is advised to make Du‘a standing as this
well show his absolute subjection and need to Allah the All-High It is
better than sitting and so anyone may not sit down for Du‘a except
when he feels tired. However, in this time it is very rare to find any-
one standing up while riding on his animal (donkey, camel or horse,
etc) as means of transportation have rapidly progressed that what they
were in the past times.

The Sermon Delivered on the Day of ‘Arafat

This sermon should be delivered before Salat. It is agreed according to
the Sunnah that this sermon is to be short so that pilgrims might not be
put in difficulty, particulary the Masjed and what is around it is al-
ways be crowded with many pilgrims. In this respect, Salim Ibn Ab-
dullah Ibn ‘Umar advised Al-Hajjaj that: if you are seeking the Sun-
nah,then shorten the sermon and expidite the standing at ‘Arafah(®).
The Messenger of Allah (peace and prayers be upon him) delivered a
sermon while he was riding on his Dabbah-a sermon which was very
intersting in which he established the Principles of Islam, demolished
the foundations of shirk (Polytheism) and manifest the prohibitions.
All that in all-inclusive sermon which lasted for few minutes. He also
spoke about the Halal and the Haram, women and advices.
(1) “Al-Bukari” vol 3, p 514.
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made their way towards Mina where they pronounced their intention
to perform Hajj. The Messenger of Allah (peace and prayers be upon
him) performed Salatul-Dhuhr,Al-Asr, Maghreb, ‘Isha and Fajr there-
in. Then he rested for a while until the sun rose. He ordered that a tent
(made of hair) to be set up and it was erected at Namirah. Then he
started off with Quraish certain that the Messenger of Allah would be
standing at Al-Mash‘ar Al-Haram the same as Quraish used to do dur-
ing the Days of Ignorance.

However he moved until he reached ‘Arafah where he found that the
tent had been erected at Namirah and he settled therein{l). Staying in
‘Arafah is necessary for pilgrims to take some rest, eat and drink be-
fore leaving to do the stop at ‘Arafah for making Du’a and asking for-
giveness without being distracted by a wordly affair.

Settlement at Namirah until the declination of the sun for both the
Imam and the pilgrims in general is the Mathhab hold by Shafi‘ieyah
and Hanabilah. In this regard Imam An-Nawawi said: the Sunnah is
that they stay at Namirah until the sun declines and they perform
Ghusl therein in perparation for doing the stop at ‘Arafah®, While
Malikieyah believe that putting down at Namirah is limited to the
Imam. Others say that if the Imam enters ‘Arafah, he should be with
the people because being separate from them is a kind of majesty and
pride while the condition requires modesty.

6- Sunan (Sunnah obligations) of standing at ‘Arafah

Firstly: Being pure from Al-Hadth Al-Akbar (action involving Ghusl)
and Al-Hadath Al-Asghar (action involving ablution). If he is not
pure, he commits a mistake but nothing will be on him®.

{1) “Hajjatul-Wada‘", Ibn Katheen, p 118.
(2) “Al-Idhah”, p 272,
(3) Irshad As-Salik, vol 1, p 269.
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(peace and prayers be upon him),? He replied in the affirmative(!), In
the morning a pilgrim performs Saltul-Fajr therein and stays until the
sun rises. But if the pilgrim starts moving immediately after Saitul-
Fajr, he should not go beyond the valley of Mashar, because ail the
parts before Mashar are regarded as parts of Mina until the sun rises at
Thubair which is the hill facing Masjed Al-Khaif located on the left of
the hilt going up to ‘Arafat from the Jamarah side. When the sun rises,
a pilgrim goes a head to 'Arafat with his heart full of tranquility and
his tongue continues on pronoucing Tahlil, Talbieyah, Du‘a (in-
vocation), Dhizkr (remembring of Allah) and Salat on the Prophet
(peace and prayers be upon him)@. After the sun rises pilgrims go to
Namirah with the same state of tranquility.

4- The way Taken from to Mina to ‘Arafat

According to the purified Sunnah, the Messenger of Allah (peace and
prayers be upon him) took the road of Dhub on his way to ‘Arafat.
This is preferred by Fugaha. However, in the Maliki Mathhab, Malik
detesed any way leading to ‘Arafa except Al-Ma’zamen. Shafi‘ieyah
hold the same opinion. As we said Fuqaha prefer that pilgrims to pass
through the road of Dhub if it is safe. This road is known, in the
present time , as the road of Al-Kanatir (arches) as it includes the
arches of Makkah springs®. Also it is the road when a pilgrim who
goes to ‘Arafat passes through Masjed Muzdalifah will be on the left
side, In the present time (1418H) and since two decades ago, the Dhub
road became passing through the roads numbered (1), (2), (3) which
are paved roads like the others and specialized with three lanes for
cars,

5- Putting Down in Namirah

In the Hadeeth of Jabir it was stated : on the Day of Tarwieyah they

(1) "Shurh Al-Umdah”, Ibn Taimieyah, vol 1, p 489.
(2) “As-Sandi” Mala Qari, p 98,
(3) “Irshad As-Sari”, p 123.
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borders ends at Wadi ‘Umah. Hence, ‘Arafah is whatsoever 2 hill or a
plain overlooks the place where a pilgrim stand on and be between At-
Tal‘ah to the way of Nu‘man. It is expanded from all directions.

The pilgrim should not exceed these marks before sun-set(1).‘Arafah
borders from its four sides, are as follows: the overlooking mount
known as Sa‘d in the north, Jabal S‘ad and the hills attached to it to-
wards Wasiq in the north-west, the conflunce of Wasiq at Wadiy ‘Ur-
nah in the north and Wadiy ‘Umah in the west. Masjed ‘Arafah lies in
the same valley which is one of the borders of ‘Arafah.

3- The Day of Tarwiyah (the 9th of the Dhul-Hijjah)

It is of the Sunnah that pilgrims leave Makkah for Mina before nocn
of the 8th day of Dhil-Hijjah which is called the Day of Tarwiyah.

They should perform Saltul-Dhur, ‘Asr, Maghreb and ‘Isha in Mina
shortening each Salat into two Rak‘at. They should Spend that night
therein before leaving to ‘Arafah in the moming. speaking about the
virtues of such a night, Ibn Mas‘oud, may Allah be pleased with him,
said: anyone whether a man or a woman, invokes Allah by this in-
vocations which are ten each one to be said (100) times, Aliah will
give him whatsoever he asks except a thing having relation with
breaking ties with kith and kin or bringing harm to someone. These in-
vocations are: Glory be to Allah whose footing is on the Earth; Glory
be to Allah whose Way is the sea; Glory be to Allah whose Sultan (so-
vergenity) is Fire; Glory be to Allah whose Mercy is Paradise; Glory
be to Allah whose Decree is the grave;glory be to Allah who stretched
the Barth; Glory be to Allah who raised the Heaven and glory to
Whom there is no refuge nor salvation except by Him. It was said to
Ion Mas‘oud: Did you hear that from the Messenger of Allah

S e e 0 v e ey

(1) “Mawahib Aj-Jaleel”, vol 4, p 130.
-11-
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your Masha‘ir. you are standing on the heritage of Ibrahim. That is to
say: stand on ‘Arafah from outside the Haram following to the Ib-
rahim who made a Mash‘ar for the pilgrim to stand on in a time when
all the Arabs and among them was Quraish (tribe), used to stand on
‘Arafat from inside the Haram although they call themselves Al-
Hummas which means those who are so strong in abiding to their re-
ligion1), The word Mash‘ar also means the slogan of Hajj, i.e its Man-
asik (rituals) signs and effects, Arafat as a Mash‘ar is one of the land-
marks which Allah had glorified. Therfore, it should be glorified fol-
lowing to Almighty saying:

Suach (is his state): and

Whoever holds in honour

The Rites of Allah

(in the sacrifice of animals),

Such (honour) should come truely

From piety of the heart...).

2- ‘Arafat, its Location and Borders according to Figh

For correctly performing one of the important pillars of Hajj, it is
very significant to determine the borders of ‘Arafat. It is said the bor-
ders of ‘Arafat start from the mount overlooks to the inside of “Urnah
towards Al-Wasiq towards the confluence of Al-wasiq to the valley of

‘Arafah.

Others determined ‘Arafath borders and said: the first border ends at
the eastern direction and what follows it. The second one end sat the
direction of the mount which lies behind the land of ‘Arafat.The third
one ends at the gardends next to the village of ‘Urfah.While the fourth

(I} “M'atim Shurh Abi Dawoud"” vol 2, p 202.
(2) Surat Al-Hajj, verse 32,

-10-
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towards the south-west of ‘Arafat where the watercource wadi of
‘Uranah (valley) is situated.

B- ‘Arafat Plain Geographical Borders

its borders are the watercource of Wadi ‘Arnah at the west and
north-west which is one of the branches of Wadi Nu‘man. While the
northern boarders meet with the watercource of wadi wasiq which
slopes from the North-western foot of Yabal Sa‘d (Mount). This means
that *Arafat is boardered with natural boarders the same as in the bor-
ders of Haram, the Muwaqueet in regard to place, Mina and Mu-
zadalifah.
¢- The Origin and the Formation of ‘Arafat Plain

‘Arafat plain was formed by the formation of igneous rocks which
are basically composed of Yabro which is characterized by its low re-
sistance to the factors of erosion. Wadi‘Urnah was of great effect in
leveling ‘Arafat plain. This Wadi cracked its watercource in the bor-
der area located among the Jabro rocks which from the base of ‘Arafa
plain, It seems that the weakness of such rocks enabled the water-
cource of Wadi ‘Urnah to move towards the left inside ‘Arafat and
then helped in leveling the westen part and subsequently the plain of
‘Arafat which is regarded as a fluxy plain. While the eastern part of
the plain was affected by all the extentions of Jabal Sa‘d; the im-
portant of which is Jabal Ar-Rahma and the mount next to it, It is
noteworthy that the eastern side of ‘Arafat is relatively higher than the
western side.

The Fighi Study
1- Arafat as Mash‘ar

Linguistically, it is a noun place which means features. This is inter-
preted from what was narrated by Abi Dawoud in his Sunan on the au-
thority of Yazzid Ibn Shaiban who said: while we were at ‘Arafat, a
man called Ibn ‘Mirba‘ Al-Ansari came to us and said: I am the envoy
of the Messenger of Allah (peace and prayers be upon him); stand at

9.



‘Arafat, the Mash‘ar (place) and Sha‘irah (religious
cermony) A Fighi, Geographical and
Civilizational study

Dr. Abdul-Wahhab Abu Sulieman (*
Dr. Mu‘raj Ibn Nawwab Merza

Geographical study:

‘Arafat is an Arabic word derived from the word (Ma‘rifah) which
means knowledge. Another root of it is the word (Urf) which means
good scenttD),

A- General Aspects of ‘Arafat Plain

It is located exactly to the south-east of Makkah Al-Mukurramah
the same as other (Masha‘ir) such as Mina and Muzdalifah which both
of them located in a straight line taking the same direction.

Astronomically, it is 21°,197, 49°, and 21°,22", 32", latitude to the North
and 39°,57", 21",and 39°,59",39; longitude to the East.It is about 22 km
far from the Makkan Haram. Its width maximum extention, according
to the Shari‘ah borders, from the south-east towards the north-west is
4 km. The total area of ‘Arafat plain is 10,4 km2. Its level slopes from
the south-east direction where Jabal Ar-Rahma(mount)and Jabal Sa‘d

(*) Amember of the Senior “Ulama Board in the Kingdom of Sadui Arabia and a teacher of
Islamic Figh in the Faculty of Shari‘ah, Ummul-Qura University, Makkah.
He has written various compilations on Figh and its Usoul, in addition to his contribu-
tions, in the Majm‘a of Islamic Figh, conferences and Fighi symposiums.

(*) Head of the Department of Geography in the Faculty of Social Sciences, Ummul-Qura
University, Makkah, He has written various rescarches.

(1} “At-Tafser Al-Kabeer”, 2nd edition, Tahran, Darul-Kutub Al-‘Tlmieyah vol 5, p 123.
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Congratulations on this blessed occasion are also extended to
His Royal Highness Crown Prince Abdu Allah Ibn Abdul Aziz Al
Saud the Deputy Premier and Head of the National Guard and His
Royal Highness Prince Sultan Ibn Abdul Aziz, the Second Deputy
Premier, Minister of Defence and Aviation and the Inspector General.
The staff also congratlate our readers and all our Moslem brothers
here.
We pray to the Almighty Allah humbly to accept the Hajj of the
pilgrims and to make them retarn safely to their home countries and to
make our Moslim nation successful in restoring its historical role*)

And Allah is the Helper

(*) ALetter from the Staff. Issue No, 33.



* A Letter from the Stafl *

is rather a " universal " and eternal message which Allah (Who is the.
Wisest of Judges) intended by it to guide mankind to the path of truth,
justice and peace.

The pillar of Hajj in its unique scene represent one of the pillars
and images of this message in the unity appeared among its adherers
as they meet in the same dress, deliver the same invocation, perform
the same rites and gather in one place where the Muslim feels the
greatress of this religion and its guidance for human being as Allah
the Most High wants him to be on the right way in his life so that he
may have the best reward in his Hereafter.

The Messenger of guidance, (peace and prayers be upon him), wit-
nessed this great scene where all pilgrims meet and he called his Um-
mah therein to follow gunidance, love and peace by addressing it
“Q, people ! (tell me ) what is the day today ?”” The people replied
“ft is the forbidden (sacred) day. He asked again” What town is
this ?”’ They replied “it is the forbidden sacred town”. He asked
“Which month is this ? They replied “It is the forbidden sacred
month”. He said “No doubt ! Your blood, your properties, and
your honour are sacred to one another like the sanctity of this day
of yours, in this (sacred) town (Makkah) of yours, in this month of
yours till the day you meet your Lord. No doubt ! Haven’t I con-
veyed Allah’s message to you ? They said “Yes” . He said “O, Al-
lah ! Be witness. so, it is incumbant upon those who are present to
convey it (this information) to these who are absent because the
informed one might comprehend it (what I have said) better than
the pressent audience, who will convey it to him. Beware ! Do not
renegate (as) disbelievers after me, striking the necks ( cutting the
throats ) of one another”, (1)

By these great principles and rules the Messenger of guidance
bade his Ummah (people) farewell so that it may remember them in
this scene and in every time and place in order to be, as Allah wants,
the best nation ever evolved to mankind.

Finally the Journal’s staff would like to congratulate the Custodian
of the Two Holy Mosques King Fahad Ibn Abdul Aziz Al Saud on the
occasion of Hajj and the Greater Bairam i.e Al Ad’ha Feast .

(1) Sahih Al-Bukhari, V, 2. P. 191-192, Dar Al-Kutub Al-‘limeyah, Beirut, Lebanon, See
Sathilge l:[uslim (Shurh Al-Nawawi), V, 8. P. 182-184, Dar Al-Kutub Al-‘lmeyah, Bei-
rut, Lebanon.
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And believing in Allah... (D)

A message that enjoins co-operation in righteousness and piety
and forbids co-operation in sin and trangression, as it is manifested in
Allah's Book :

Help ye one another

In righteousness and piety,
But help ye not one another
In sin and rancour :

Fear Allah : For Allah

Is strict in punishment. ()

A message that enjoins justice and mutual cooperation as appeared
in Allah’s statement ;

Allah commands justice, the doing
Of good, ...

It is a message wherein the strong remains weak until the right is
taken from him, and the weak is strong until his right is regained. It is
also 2 message where all people are equal in rights and obligations
and nobody is distinguished or given advantage except by the piety he
shows to Allah,

Allah says ;

The most honoured of yon
In the sight of Allah

Is (he who is) the most
Righteous of you. (¥

It is true that no other religion has ever known with these prin-
ciples which are charcterized by their greatness, strength and human-
ity as in Islam; that is why the message of Islam has spread in time af-
ter time and in a place after the other.

The message is sent niether to a certain people nor to a certain
race, and neither to a certain Ummah (people) nor to a certain time, it

{1} Surat Al-Imran, verse 110.
(2) Surat A}-Ma'idah, verse 2.
(3) Surat AN-nahl, verse 2.

(4) Surat Al-Hujurat, verse 13.
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All praise be to Allah, Cherisher of the Worlds and peace and
prayers be upon His Prophet, the honest.

We learnt from the history books that the civilizations of numer-
ous nations in the East had flourished during certain periods of time
and scon afterwards had perished and became immemorial past. And
we also learnt that many nations in the other parts of the world had
faced the same fate.

We learnt from history that past nations had suffered injustice,
loss of rights, discrimination among races, dominance of the strong
people over the weak and the cruelty practised by the rich against the
poor a thing which caused division and speration among them, and
consequently they confronted each other and fought each other till
they perished.

Then, the message of Islam appeared distinguishing truth from
false-hood, equity from inequity and differentiating righteousness
{Bir) from wickedness, and piety from corruption.

A message that enjoins unity and forbids division Allah says in
this regard :

Be not like those

Who are divided
Amongst themselves

And fall into disputations
After receiving

Clear Signs. (D

A message that enjoins what is right and forbid what is wrong.
Allah Almighty says concerning that :

“ Ye are the best

of péople, evolved

For m:

Enjoining what is right,
Forbidding what is wrong,

{1) Surat Al-Imran, verse 105



Contents

o A Letter from the Staff
« ‘Arafat, the Mash‘ar and Sha‘irah
Dr. Abdul-Wahab Abu Sulieman
Dr. Mu'‘raj Ibn Nawwab Merza
¢ The Rule on the Rami of the Jimar in the Night
Dr. Abdur-Rahman Jbn Salih Al-Ghifaili
o Shari‘ah Adjustment of Credit Card
Nawwaf Batoubarah

s CASES FROM JURISPRUDENCE (FIQH) POINT OF VIEW

- The Rule on Whether Udhhiyah (Sacrifice)
is Sunnah or Obligatory
- The Rule on Donations Received from Bodies whose
Sources of Property are Suspected
- The Rule on whether Huddal-Qadhf can be Dropped by
means of Release .
- The Rule on whether the Owner of the Lower Flat has the
Right to oblige the Owner of the Flat above him to mend
the Defect in his Flat ..
- The Rule on the Case if somebody Entrusted his Agent
with the Selling of Shares but the Agent had sold them at
a Price Lower than that Desired by the Authorizer
¢ IMMORTAL PERSONALITIES
- Abdullah Ibn ‘Umar (10 B.H--73H)
- Muhammed Ibn Sa‘d Al-Showiar




In the Name of Allah, Most Gracious, the Most Merciful
Principles and Regulations for Publication

Q)i' Contemporary Jurisprudence Research Journal staff would like to no-
S tify researchers that principles of publication in the journal ne-
’& cessitate the following : ’
> 1- Research submilted for publication, should be based on Istamic (Figh)
e jurisprudence .
’>, 34 2- Research should concentrate on issues, questions and contemporary
% problems and the way of finding both scientific and practica) solutions
;& for them according to Islamic (Figh) jurisprudence, and its concepts
> which is authorized by the people of Sunnah and the consensus (Ijm‘ag..
e 3- Rescarch should be subjective and comperhensive.lt should follow a sci-
‘, . entific method by depending on original references, documentation
% L and explanation of (Ahadith) showing their degree of authentication .
3 4- Any research submitted for publication, should nat have been pub-
Q lished in either a book, a journal or any other means of publication.
e Researches submitted for publication to another joumal or those
0Z 3 which were presented (o universities or scientific symposiums and
the like, will not be published .
g 5- Stating of scientific references in the footnotes along with a short difini-
& tion for the figures mentioned in the research .
> 6~ Scientific references and their authors’ names should be alphabetically
‘>, indicated at the end of any research . Place and date of printing along
7 with the publishing house shouid aiso be mentioned .
' 7- A statement indicating that the research has not been published before,
A should be attached to the research .
>y 8- Research should be concluded by a brief summary indicating -results
4> and opinions included in it .
> 9- A satisfied abstrcat should be attached to the research to be transiated
into English . .
A 10- Pages of research should not be less than twenty pages of the journal.
A 11- Rescarcher’s name should be fully written along with his scientific
4> post, if any. . -
% 12- Researches should be arbitrated by (Fuqahaa) jurists and specialized
g scholars (Ulama) according to a method which indicates pn!m:ples
' and procedures of arbitration . From this principles : is that arbitrators
' should not know the names of researchers and vice versa, whethet ar-
Hie bitrators recommend to publish their researches or show some ob
‘o3, servations or even recommend not to publish them,

~

ot
’S'E

13- The journal should pay a compensation for the rescasch aller being published .
14- Researches which not published,will not be retumed .

SN 7

>
N

o«
N

SRt (Y

A VN B Je? haM 9 v "':-
VAN e VA eV e AL S VS eV eh, L

“' N ' \" )



Whom Allah intends good grants him the
knowledge and insight in Religion Hadith

CONTEMPORARY JURISPRUDENCE
RESEARCH JOURNAL

A Journal specialised in Islamic jurisprudence

Editor-in-Chief )
Dr. Abdur Rahman Hassan Al Nafisah

Price Per Copy : Annual Subscription : For Govt :
Le.3
b 3K 12 vl Offices and Agencies : SR. 200
UAE D.I2 Mauritania On.1200 For individuais : SR. 100
Bahrain BF.700 Irag 1D. 1
Tunisia Mm.800 S of Oman P.750 Address :
Algeria D.12 Qalar  QR.A2
Sudan  Lsd2 Libya  L.Dr.1000 Badia. North east of Princess Sarah
Syria LL.35 Kuwait KD.l Mosque . Riyadh . KS.A
Yemen YR. 12 Phone. 4351872
Annuat Subscription : Fax. 4352297

US.A Canada & Euope US.$ .12

DISTRIBUTORS : SAUDI DISTRIBUTION CO.

« Jeddah: 6530909 o Makkah ;5585078  « Taif: 7491831-7454222
v Madina : 3483630 + Yanbu; 3225834 s Gizan: 3220104
o Riyadh: 4779444 « Qassim: 3243070 « Hail : 5320675-532i555
» Dawadamy ;6422211 + H.AL-Batin: 7223293 « Zulfe:4227849
¢ Khafgi : 7671947 Dammam : 8410840  « Jubail : 3615660

L ]
Hofuf : $869607 » Aflag: 4916737 « Allouf : 6251882
Beasha ; 6226462 « ALEhssa:5927707  « Abha:2242841.2240680
‘Tabouk : 4211644221812 « Najran : $221782 » Al Wagh : 4422467
AlMajmah 14323168  » Keru'al:6421206  » Sharora:$321125

Masillng Address P.O. Box 1918 - Riyadh 11441 - Kingdom of Saudi Arabia




CONTEMPORARY JURISPRUDENCE
RESEARCH JOURNAL

A Journal Concerned with Islamic Jurisprudence
37th Edition - Tenth year

Feb - Mar - Apr 1998
(

k IN THIS ISSUE
I - A Letter from the Staff ;g;&i‘\
- ‘Arafat the Mash‘ar Dr. A.Wahhab A.Sulieman ISEE)
and Sha‘irah Dr. M. Nawwab Merza )
- Rule On the Rami \ N\ 9)
of Jimar in the Night ~ Dr. A.Rahman Al-Ghifaili I}%@‘
- Shari‘ah Adjustment (%;\QQ,
: of Credit Card Nawwaf Batoubarah ‘ %-ﬁb
i So)
t A
CASES FROM JURISPRUDENCE (FIQH) o)

POINT OF VIEW

- The Rule on whether Udhhiyah (Sacrifice) is Sunnah =
or Obligatory. @

- The Rule on Donations Received from Bodies whose %}
Sources of Property are Suspected. %ﬁn

- The Rule on whether Huddal-Qadhf (Shari‘ah pun QJL,

ishment for slander) can be Dropped by Release. )
- The Rule on whether the Owner of the Lower Flat has w
" the Right to oblige the Owner of the Flat above him to v
mend the Defect in his Flat. o@
- The Rule on the Case if Somebody Entrusted an o <l
Agent with the Selling of Shares but he sold them at a @ I
Price Lower than that Desired by the Authorizer. %J
=T
IMMORTAL PERSONALITIES g@?/
- Abdullah Ibn ‘Umar 270
Dr, M. Ibn S‘ad Al-Shaowiar g@
i 1/@‘2

ISSN A P14 = +VAY sy, Syl )yl gl



