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*Cases from Jurisprudence (Figh) Ponit of View *

Briefly, detention is regarded as an excuse by which the per-
formance of Salatul-Jumu‘a can be dropped, and the detained
person should perform Salat Adh-Dhuhr instead. But if there are
many people in the prison, that the word Jama‘a (congregation)
can be called for them even if they didn’t reach forty people or
less, then the more deserving or the more obligatory is that they

should perform Salatul-Jumu‘a in its time, and their Salat is cor-
rect In Shaa Allah (if Allah so wills).

And Allah is All-Knowing
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Therefore the question of stipulating a specific number for the con-
greagation of Salatul-Jumu‘a has become a question of Ijtihad in-
dependent reasoning, but this (Ijtihad) is conditioned by the presence
of (Jama‘a) congregation, which is agreed upon by the jurists.

Salatul-Jumu‘a is a duty prescribed by Allah on every Muslim and
which He obligated him to perform. Allah specified this day with vir-
tues, among them are: in one of its hours, Allah accepts supplication
as it was reported by the Messenger of Allah (peace and prayers be
upon him}) in what was narrated by Abu Hurairah that the Messenger
of Allah, one mentioned Friday and said: There is an hour (op-
portune time)on Friday and if a Muslim gets it while praying and
asks something from Allah, then Allah will definitely meet his da-
mand. And he (the Prophet) pointed out the shortness of that time
with his hands(D). Another virtue is the feeling overcomes the Muslim
that this day is his rest after being exhausted all over the week. An-
other benefit is that Muslim gather in one place where they feel fear of
Allah as they are listening to what is delivered to them of advices dur-
ing the Khutbah (sermon) of Jumu‘a, of what might enlighten them
and give benefit to them in the maiters concerning their religion and
life. However, since these sermons are importanf for the non-detained
people, then they are considered of more importance for the detained
person to help him triumph over a situation in which he lives due to a
wrong doing he once committed.

(1) “Sahih Al-Bukhar", vol 1, p 224. “Sahih Muslim” vol 6, p 139, “Sunan Ibn Majah”,
vol 1, p 360.
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Hasten earnestly to the Remembrance of Allah*(1)

The address here is for the group which contains the three?- Imam Ibn
Hazm states that if there was one man with the (Imam) they would per-
form the Jumu‘a®. The disagreement of the jurists on the question of
the number of congregation is due to the different evidences used by
each one of them, and according to one’s understanding of the word
“congregation”. while Imam Malik says that it is the number needed to
populate a small village; the least of which is twelve men, Imam Abu
Hanifah says that only three people would consitute that group as the
three is congregation by which the condition for (Jumu‘a) is fulfilled.
What is narrated about Imam Ahmed concerning the permissibility of
performing the Jumu‘a by three people is not far away from this con-
cept.

Imam Shafi‘i and the others who stated the necessity of the presence of
forty men for the congregation, derived their evidences from the pre-
vious Ahadeeth which can be contested by the incident when Prophet
Muhammed (peace and prayers be upon him) performed Salatl-
Jumu‘a in twelve men, when the people abandoned him and dispersed
to meet the merchandise caravan. It may be contested too by the in-
cidents when some Companions of Prophet Muhammed (peace and
prayers be upon him)performed the Jumu‘a in less than forty men.

(F) Surat Aj-Jumu‘a, verse 9.

(2) “Al Mughni", by (Ibn Qudamahy), vol 2, p 172, See ,"Al-Insaf”, by (Al-Mardawi) vol 2,
p 378-379 “Al-Furou'", by , (Ibn Mufflih) vol 2, p 99.

(3) “Al-Muhullah”, by (Ton Hazm), vol 3, p 249,
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The Hanafiyah contested all these evidences saying that group of three
can be by itself congregation, and hence there is no need to stipulate
the forty, with the exception of a group of two people, it would not
constitute a congregation. Hence the hadith narrated by Assa‘d Ibn Zu-
rarah can not be held as evidence, because the Jumu‘a being performed
with forty men only happend by mere coincidence, and it had been nas-
rated that Assa‘ad performed the Jumu'‘a with a congregation of seven-
teen men, and the Prophet, (peace and prayers be upon him) performed
it with a congregation of twleve men when they left the mosque(®,

In the Hanbali Mathihab Salatul-Jumu‘a has seven conditions to be
fulfilled, some of which are that it should be performed in a village or
town,. The congregation should be forty men, which is the mostly
known number in this Hanbali Mathhab, being a condition for its cor-
rectness and its obligation. It was narrated about Imam Ahmed that he
said, Salatul-Jumu‘a is not performed except with a congregation of
fifty men. It is also natrrated about him that it is performed with a con-
gregation of three men. This is the saying of Imam Awza‘e and Abu
Thour as the group of three constitutes a congregation the same as the

number forty, and because that the commandment for Salatul-Jumu‘a:
«“When the call is proclaimed

To prayer on Friday

(The Day of Assembly)

——————

(1) Ibid, “Badaea‘ As-Sanaea".
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It is also narrated that Musa‘ab Ibn ‘Umair performred Salatul-Jumu'a
with a congregation of twelve men.(!) In the Maliki Mathhab it is stip-
ulated that the congregation necessary for the performance of Salatul-
Jumu‘a is equivalent to a group of people to populate a small village;
otherwise it would be permissible to perform it with a congregation
composed of twelve men other than the Imam®, According to Imam
As-Shafi‘i it is stipulated that forty men together with the Imam are
necessary for the performance of Salatul-Jumu*a. This is According to
Ka‘ab Ibn Malik who said that the first person to lead us for the per-
formance of Salatul-Jumu‘a in Madinah was Assa‘ad Ibn Zurarah be-
fore the arrival of the Prophet, (peace and prayers be upon him) there.
That peformance took place in (Nagie Al Khadhmat) and we were for-
ty men. Ibn Mas‘oud narrated that the Prophet, (peace and prayers be
upon him) performed Salatul-Jumu‘a in Madinah and they were forty
men.Jabir said the Sunnah passed that from among a group of three
people one of them should be Imam and with a congregation of forty
men Jumu‘a is performed. It is also narrated about the Prophet (peace
and prayers be upon him) that he said, when forty men congragated,
Salatul-Jumu‘a is obligatory on them. It is also narrated that he said,
no Salatul-Jumu‘a is to be performed except with forty men®.

(1) “Badaea’ As-Sanaea“, by (Al-Kasani) vol 1, p 268. “Hashiat Ruddul-Muhtar", by
(Ibn‘Abdeen), vol 2, p 151, “Al-Hidayah” by Al-Merghanani), vol 1, p 83,

(2) “Sharh Munhul-Taleel”, by (‘Tlaish) vol 1, p 420-421. “Iqdul-Jawahir At-Thaminah”,
by (Ibn shas)} vol 1, p 222-223, “Bulghat As-Salik”, by (AS-Sawi) vol 1, p 177-178.

(3) “Nihaytul-Muhtaj”, vol 2, p 304-305. “Hawashi Ash-Sharawani”, vol 2, p 431-433,
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and cities now are inhabited by thousands, or millions of people.
Therefore, places where Salatul-Jumu‘a is to be offered must be nu-
merous; and as a result of such a big population in cities, the number
of detained people has also increased which made it obligatoty that
Salatul-Jumu‘a should be offered in the prisons whether the number of
detained therein is forty or less.

Concerning the number stated in the question, it has been referred
to in a previous case(!) that Fugaha were in disagreement in de-

termining the number necessary to constitute Salatul-Jumu‘a,

Imam Tabari thinks that Salatul-Jumu‘a is correct with one per-
former plus the Imam.?) Imam Abu Hanifah and his companion Abu
Muhammed think that the least number for its performance is three
performers other than the Imam. Abu Yousuf thinks that the number is
two perforraers others than the Imam. They derived evidence from the
narration that while the Prophet (peace and prayers be upon him), was
addressing the people, a caravan, carrying food and merchandise ar-
rived. Seeing it, the people dispersed and left the Prophet, (peace and
prayers be upon him) standing where he was, and with him there were
only twelve men, among whom were Abu Bakr,'Umar, ‘Uthman and
Ali, may Allah be pleased with them. The Prophet, (peace and prayers

be upon him) Performed Salatul-Jumu‘a with a congregation of those
twelve men.

LT T — -—

(1) See, “Contemporary Jurisprudence Research Journal” 12th edition 8th year, 1412H- p
179-181.

(2) “Bidaytul-Mujtahid”, by (Ibn Rushd), val 1, p 158.
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In the Mathhab of Imam Ahmed, the detained person is excused to of-
fer Salatul-Jumu‘a taking evidence from His Almighty sayir:g:

On no sou! Allah
Place a burden greater
Than it can bear(D2), -

Based on the. prieviously-mentioned, detention is an excuse by
which Salatul-}umu‘a canbe dropped by the detained person who
should offer Salat Adh-Dhuhr. The Fugaha of the Shafi‘i Mathhab
alone hold the opinion that if the detained persons are more than forty,
then Salatul-Jumu‘a will be obligatory on them. However, the. Fugaha
who didn’t believe in offering Sa}étul-]umu‘a in the bﬁson might have
observed the little number of d_;etained people at that time or théy
might have been trying to reducc:é'l the number of the places where Sa-
lat-Jumu‘a is offered with the purpose of .(:ollecfing more Ipeople in
one Masjed a thing which was justiﬁable in the past as houses were
close to each other and also it was_ easir for the people to gather in one

place.

But if houses are far from each other, then Salatul-Jumu‘a is per-
missible to be offered in several places. This is the opinin held by Mu-
hammed, the friend of Al-Imam Abu Hanifah(3).

I say: conditions have now changed from what they were in the past,

(1) Surat Al-Baqarah, verse 286.

(2) See “Kash-Shaful-Qina*", vol 1, p 495. “Matalib Auli An-Nuha", by (Ar-Ruhaibani),
vol 1, p 701- “Al-Mughni”, by (Ibn Qudamah”, vol 2, p 395.

(3) See ‘Sharh-Al Wikayah", by {Ibn Mas‘oud) vol 1, p 82
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otherwise, one should offer Salat Adh-Dhuhr.But if they are agroup, it
is undesirable for them to offer Salat Adh-Dhuhr in congregation for it
affects Salatul-Jumu‘a which is ragrded as the greatest assembly.
The cause behind this is that either performance of many Salats of
Jumu‘a in a one town is not allowed, or as this might interfer the
Jumu‘a(D,

In Al-Imam Malik Mathhab, detained people and the like are ex-
cused from offering Salatul-Jumu‘a, and are permitted to offer Salat
Adh-Dhuhr in congregation.But for the one who has no apparent ex-
cuse,it is undesireable for him to offer Salat Adh-Dhulir in congrega-
tion as this may be adopted by those who follow Bid‘aa (heresies) and
hence leave offering Salatul-Humu‘a and offer instead Salat Adh-
Dhuhar behind whom they believe is their Imam and in the per-
missibilty of offering Salat behind him in a manner showing that they
missed Salatul-Jumu‘a @, |

According to the Mathhab of Al-Imam Ash-Shafi‘i, detention is
regarded as an excuse which remits offering Saltul-Jumu‘a in case if
the ruler prevents him for a benefit he believes in; otherwise not. And
if more than forty people are in the prison, by analogy, Jumu‘a will be
obligatory on them, as offering it in the Masjed is not a condition, and
also it is permitted that different Salats of Jumu‘a to be observed as
long as there are many groups of people®,

(1) “Hashiat Ruddul-Muhtar", by (Ibn ‘Abdeen), vol 2, p 153-154. “*Kashful-Haqai'q" by
(Al-Afghani), vol 1, p 28, In the Mathhab, the conditions under which Salatul-Jumu'‘a
becomes obligatory are nine: Residence, ability, freedom, being a male, maturity, san-
ity, being not datained, being not in fear and non-availibility of heavy rains.

(2) “AlMa‘ouna, by (Al-Baghdadi), vol 1, p 310-311, “Al-Kafi” by (Al-Qurtobi), p 27.

(3) “Nihayatul-Muhtaj”, vol 2, p 286-287 -"Hawashi Ash-Shararani" by (Ibn Hajar Al-
Haithami}, vol 2, p 413, “Qalyoubi wa ‘Umairah” by (An-Nawawi), vol 1, p 268.
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three fridays on account of slackness, Allah wili print a stamp on
his heart("- But if he leaves it intentionaily, he will be a Kaffir (in-
fedal) taking evidence from the saying of the Prophet (peace and
prayers be upon him) : The thing which distinguishes us from hypo-
crites is our attachment to Salat. Therfore, one who gives it up be-
comes a Kaffir?®,

Those who can’t dffer it due to an illness, travelling, being a minor
or having special nature like a woman, are all excluded from the ob-
ligation of offering Saltul-Jumu‘a. This exception can be seen in His
Almighty saying:

On no soul doth Allah
Pleace a burden greater
Than it can bear(®,

And also in His saying:
So fear Allah

As much as ye can;®

The matter of those with excuses who are excluded from the on
ligation of offering Salatul-Jumu‘a was tackled by Fuqaha. In the Ha-
nafi Mathhab nine conditions are stipulated under which it becomes
obligatory,and one of them is that onewho is not detained or in prison,

(1) “Sunan An-Nisai’e", vol 3, p 88. “Sunan Ibn Majah™, vol 1, p 357,

(2) “Sunan At-Tirmithi”, vol 5, p 15, “Sunan Ibn Majah”, vol 1, p 342. “Sunan Ad-
daraqua”, vol 2, p 52.

(3) Surat Al-Bagarah, verse 286.

(4) Surat At-Taghabon, verse 16.
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To hasten earnestly and loyally to the Rememberance of Allah is a

matter which incurs obligation, otherwise there would be punishment.

From the Sunnah, it was reported the Messenger of Allah (peace and
prayers be upon him) as saying: Anyone who believe in Allah and in
the Last Day, should offer Salatul-Jumu‘a which is obligatory ex-
cept for the sick, the traveller, a woman or a boy, so whoever
leave it for the sake of amusement or business, Allah will do with-
out him for He is Free of all need, worthy of all praise(!).

The Messenger of Allah (peace and prayers be upon him) indicated
the virtue of offering it and what it includes of reward in his saying:
The five Salats and Salatul-Jumu‘a to the next one, and observing
the Siyam during one Ramadan to the observance of next one are
considered expiation for all miner sins committed during this pe-

riod as long as cardinal sins are avoided®

He also illustrated the punishment if being ommitted, by his saying:
‘The people should not neglect Salatul-Jumu‘a; otherwise Allah
w111 séal their hearts, and they will be counted among the neg-
ligent ones®).

In another saying: He who leaves Salatul-Jumu‘a (continously) for

(1} “As-Sunan Al-Kubrah”, by (Al-Baihaqui), vol 3, p 184, “Miskkatul-Masabeeh”, by
(At-Tibreezi), vol 1, p 345. “Kunzul-Ummal”, by (Al-Burhan Furi), vol 7, p 726.

(2) “Sahih Muslim”; vol 3, p 117. “Sunan At-Tirmithi”, vol 1, p 418. “Musnad Al-Imam
Abhmed"”, vol 2, p 359,

(3) “Sahih Muslim”, vol 6, p 152. “Sunan An-Nisai’e", vol 3, p 88-89, “Mishkatul-
Masabeeh”, by (At-Tibreezi), vol 1, p 433.
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137- The Rule on whether Salat ul Jumu‘a (Friday
prayer) is Obligatory on the Detained Person

The content of the case is a question on whether a prisoner is
excused from offering Salatul-Jumu‘a, and that if there, in the
prison, a group less than forty persons, do they offer Salatul-

Jumu‘a in their prison or, instead, offer Salat Adh-Dhuhr.?

Before answering, it is worth mentioning the significance of Sal-
atul-Jumu‘a for the Muslim individual,and what is incumbent upon
him if he is not one of those with excuses.The ordinance of this Salat
is stated in the Book and the Sunnah. From the Book, Almighty Allah

says:
O ye who believe!
‘When the call is proclaimed
To prayer on Friday
(The Day of Assembly)
Hasten earnestly to the Rememberance
Of Allah, and leave of
Business (and traffic)
That is best for you
If you but knew!(1)

(1) Surat Aj-Jumu‘a, verse, 9,

-103-



* Vol.IX, 1998, 36th Edition, Contemporary Jurisprudence Research Journal *

He came to the Messenger of Allah (peace and prayers be upon him)
and told him that was happened. The Prophet of Allah asked him to
sell it to him, but he refused. He asked him to take something else in
exchange, again he refused. He, then said to him: Give it to him and
you can have such and such, mentioning something with which he
tried to please, but he refused. He then said: You are a nuisance !
Messenger of Allah (peace and prayers be upon him) turned to the An-
sari and said to him: Go and uproot his palm trees(1).

All these rules, both in their general and detailed forms indicate the
prohibition of causing harm to others whether it is direct such as trans
gression or indirect such as the one causing harm to his neighbour
even if he acts in his property; and also whether this harm inflicts an
individual or a group, or either takes place immediately or later on. the
rule regarding the prohibition is equal.

Based on this, establising of the crushing plant is considered
harmful to the people of the village because remains and dust re-
sulted from it, will pollute the air causing many diseases, the thing
which may be regarded as a legal (Shari‘ah) excuse to prevent it.
However, man’s claiming that the plot of land belongs to him will
be a void argument, as acting in the land is conditioned not to

cause harm to others.

And Allah is All-Knowing

———— ————

(1) “As-Sunan Al-Kubrah, by (Al-Baihaqi) , vol 6, p 157.
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(peace and prayers be upo him ) said : There should be no harming
nor reciprocating harm.(, and also his saying: If anyone harms
(others), Allah will harm him, and if any one shows hostility to oth-
ers, Allah will show hostility to him®. Many Ahadeeth were re-
ported of him stressing on the neighbour’s rights and not causing harm
to him. some of them is his saying: Anyone who believes in Allah
and the last Day should serve his neighbour generously®. And also
his saying: Gabriel kept on recommending me about treating the
neighbours in a kind and polite manner, so much so that I though
that he would ordered (me) to make them (my) hiers®. He (peace
and prayers be upon him) also said: By Allah he does not believe! He
said it thrice. They asked: who is that O Messenger of Allah? He said:
That person whose neighbour doesn’t feel safe from his Bawai’q.
They said: what are his Bawai’q? He replied: his evils(®,

Samrah Ibn Jundub narrated that he had a row of palm trees in a gar-
den of a man of Ansar.The man had his family with him.Samrah used
to visit his plam -trees, and the man was annoyed by it and felt it hard
on him.So-the Ansari man asked him to sell it to him but he refused.
He also asked him to take something else in exchange, but he rufused.

(1) Sunan Ibn Majah”, vol2, p 784, “Al-Mwatta”, by (Malik) p 529. “As-Sunan Al-
Kubrah”, vol 6, p 70.

(2) “Sunan At-Tirmithi”, vol 4, p 293. “Mishkatul - Masabeeh”, by (At-Tibreezi), vol 3, p
1401- “Kunzul-Ummal”, by (Al-Burhan), vol 61 p 11,

{3) “Sahih Al-Bukhari”, vol 7, p 79, “Sunan Ad-Darmi”, vol 2, p 98.

{(4) Sahih Al-Bukhari”, vol 7, p 78, “Sunan Ibn Majah”, vol 2, p 1211 “Majma’ Az-
Zawai'd",(Al-Haithami),vol 8,p 165.“Al-Musunnuf”’, by(Abdur-Razzaq),vol 11,p 6-7.

(5) “Musnad Al-Imam Ahmed”, vol 2, p 288,
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harmed and hence every one may build whatever he likes as no text

forbade that(1).

Based on the preceeding it is clear that the Jumhour of Fugaha were in
agreement that the owner may have free hand over his property in a
way not to cause harm to others. This matter was tackled in both the
Quran and the sunnah. From the Quran, Allah Almighty says:

........ .And debts; so that no loss
Is caused (to any one)

Thus it is ordained by Allah;®.
Regarding the women rights, Allah also says:
Annoy them not, so as

To restrict them®),

And also He says:

But do not take them back

To injure them, (or) take
undue advantage

If any one does that,

He wrongs his own soul®).

As from the Sunnah, it was reported that the Messenger of Allah
(1) *Al Muhullab”, by (Ibn Hazm) , vol 7, p 84-86.

{(2) Surat An-Nisa, verse 12,

(3) Surat A¢-Talaq, verse 6.

(4) Surat Al-Bagarah, verse 231.
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because it is a direct act which causes damage to the property of oth-

erstl),

According to the Mathhab of Al-Imam Ahmed, it is not per-
missible for a man to have free hand over his property in a manner
that causes harm to his neighbour, such as constructing a public bath
among the houses or a bakery among the perfume shops or con-
structing a bleachery or a smithery that shakes and damages the walls;
or digging a well adjacent to the neighbour’s which draws most of its
water, and this based on the saying of the Prophet (peace and prayers
be upon him: There should be ne harming nor reciprocating harm.

In the same Mathhab, he who causes harm to his neighbour’s property
due to an act done by him in his property, he should pay satisfaction
guaranty. However, harm like nonavoidable little smoke is excluded,

and people are tolerent in this regard@.

According to Al-Imam Ibn Hazm,there is no harm more grave
than preventing an owner from acting on his property in observance of
benefit of others as this is considered as the a real harm.But invading
the neighbour’s privacy or sending smoke to him are excluded as this
is considered as a harm, and Allah forbade that the Muslim to be

(1) “Nihaytul-Muhtaj”, by (Ar-Ramely), vol 5, p 337-338. “Al-Majmou'" , by (An-
Nawawi), vol 15, p 319. “Al-Hawi Al-Kabeer”, by (Al-Mawrdi), vol 8, p 78-80.

(2) “Al-Mughni”, by (Ibn Qudamah), vol 5, p 21-22, 51-53 “Matalib Auli An-Nuha”, by
(Ar-Ruhaibant}, vol 3, p 357-360.
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harm to his neighbour, such as for instance he who makes any thing in
his own land by which he causes harm to his neighbours like buliding
of a public bath, an oven, a factory for casting gold or silver, or a
blacksmith’s bellows. Abul-Qassim reported Malik as saying that, in
this case, neighbour will have the right to prevent him; and that if it is
possible to stop the steam which comes out from the oven by using a
chimney, then hafm can be avoided and neighbour will not be af-
fected. However, steam comes out from an oven and public bath and
get into the houses of neighbours is regarded as a long lasting harm,

and they should prevent him from doing so(l).

In Al-Imam Ash-Shafi‘i Mathhab, any owner has the free hand
over his property according to the habit, even if this may cause harm
to his neighbour or lead to the damage of his property. For instance
the owner should not be prevented if, due to his normal digging, the
wall of his neighbour collapsed, as this may cause harm to him. But if
he transgresses, he should pay satisfaction guaranty for whatever pro-
duced owing to his action whether it is definite or based on strong sus-
picion such as if two experts testified for that. An example of this is
when he turns his house into a plant for producing ammonia and that
some childern inhaled it and consquently died, in this case he should
pay satisfaction guaranty as he opposes the habit by so doing. Another
example is that if he,in his own wall, discards rotten garbage which
could damage the buliding, he should be prevented from doing that

(1) “Tabsirat Al-Hukkam” by (Ton Farhoun), vol 2. p 251-252 “Al-Qwaneen Al-Fighieyah”
by (Ibn Juzai), p 223-224. “Sharh Munhul-Jaleel”, by (‘Laish). vol 8 p 77-78.
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he asks that this should be changed; because the owner can’t be
forced to do that owing to the fact that property is unconditionally set
for disposition as far as it done within the land. And prohibition can
take place when there is an indicated matter having relation with oth-
er’s rights, otherwise it should not be prevented except from what
might religiously cause harm to the neighbour; taking evidence from
the hadeeth of the Prophet (peace and prayers be upon him): By Allah
he does not believe! By Allah, he doesn’t believe ! By Allah he
does not believe! It was said, “ who is that, O Allah’s Messenger?”.
He said: That person whose neighbour doesn’t feel safe from his
1 O

But if he did some of that until the building became weak and hence
the the wall of the neighbour collapsed, he would not pay sastisfaction
guaranty as he has nothing to do with others’ property’®. This is the
apparent opinion in the Mathhab, But the Istihsan® is that anybody
should not be prohibted to take free hand over his property except
when the harm befalls on his neighbour is so clear and in this case he
should be prevented, and on this ground the Fatwa of this Mathhab
was based®),

In Al-Imam Malik Mathhab, it is not permissible for any one to cause

e e —

(1) “Sahih Al-Bukhari”, vol 7, p 78. Sec “Sahih Muslim™ vol 2, p 17. Musnad Al-Imam
Ahmed, vol 2, p 223,

(2) “Badaca‘ As-Sanaca®”, by (Al-Kasani), vol 6, p 263-264. “Sharh Fathul-Qadeer”, by
{Ibn Al-Humam), vol 7, p 321-322.

(3) Application of discretion in a legal (Shari‘ah) decision.

(4) “Hashiat-Ruddul-Mukhtar, by (Ibn *Aabdeen), vol 5, p 447-449.
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An also following the hadeeth reported that he (peace and prayers be
upon him) in which he forbade them to act unjustly: And one un-
justly takes in his possession a plot of land as small as a span of
the hand, Allah will surround his neck, on the Day of Judgement,

with seven earths(l). And also in compliance with the hadeeth: Any-

one does un-just act will have no right®.

Having free hand over property with regard to its figurative mean-
ing can ecither be unconditional or restricted; so if disposing therin
doesn’t cause harm to others, then it is regarded as unconditional
which would not be restricted except whatever Maslaha requires; oth-

erwise it becomes bound by removing harm.

Fuqaha tackled this case in detail, but we will summarize some of
their opinions. According to the Hanafi Mathhab, : “the owner has the
freedom to do whatever he wants with his house or plot no matter,
whether others can be harmed, due to that, or not. So he may build, in
his house or plot, a public bath, a bathrom or an oven ; and also he has
the right to put a blacksmith or bleacher in his building, and to dig a
well or a cesspool even if this may weaken the building or cause harm
to his neighbour, his nieghbour has no the right to prevent him even if

(1) “Sahih Muslim”, vol 11, p 48. “Musnad Al-Imam Ahmed”, vol 2, p 432- “Majma‘ Az-
Zawai'd”, by (Al-Haithami), vol 4, p 179,
(2) “Sunan Abi Dawoud”, vol 3, p 178. “Sunan At-Tirmithi”, vol 3, p 662 “'As-Sunan Al-

Kubura”, by (Al-Baihagi) vol 6, p 98. Sunan Ad-Daraqutni, vol 3, p 36.. “Kashful-
Khafa”, by (Al-‘Ajlouni), vol 2, p 223.
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And also in His saying:

It is He who hath produced you
From the earth and settled you
Therein‘D

And also in His statement:

Believe in Allah ‘

And His .Messenger,

And spend (in charity)

Out of the (substance)

whereof He hath made you Heirs®),

The above Ayat indicate that whatever man possesses and be-
comes under his disposiﬁon is but a figurative property whereof Allah
has made him, an heir, and hence he should not misuse that in any
way forbidden by Allah whether in matters related to Allah’s rights
such as obeying Him, or in whatever pertains to the rights of His ser-
vants and this by not withholding things justly due to them in com-
pliance with the statement given by Almighty Allah:

And withhold not things
Justly due to men®

(1) Surat Houd, verse 61.
(2) Sural Al-Hadeed, verse 7.
(3) Surat Ash-Shu‘ara, verse 183.
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And aiso He says:

To Him belongs atl

That is in the heavens

And on earth(D

In another Ayah, He says:

To Allah belongeth

The dominion

Of the heavens

And the earth;

And Allah hath power

Over all things®.

There are many Ayat in this meaning, and all of them obsolﬁtely in-
dicate that everything belongs to Allah, and this fact require a rule that
" He must be obeyed in his dominion and never be disobeyed therein.
The figurative meaning for property is that which refers to its owner
whom Allah has made him an hier in His statement: |

It is He who hath made

You the inheritors

Of the earth......... 3

(1) Surat Al-Bagarah, verse, 116,
(2) Surat Al-'Imran, verse 189.
(3) Surat Al-An‘am, verse 165.
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136- The Rule on whether an Owner has a Free
Hand over his Property

The case is that there is a man who owns a plot of land on
which he established a crushing plant for preparing one of the
building materials; and that since this plant is near to the village
residences, one of the inhabitants called for closing it because it
causes dust and substances polluting the air and by which in-
habitants might be affected. But the plant owner didn’t agree un-
der the pretext that he owns the plot of land and hence he has the
right to take free hand over it.

The question is whether the owner has the free hand over his
property or he is restricted to that according to the rights of oth-
ers such as his neighbours.

The answer is that property has two meanings: real meaning and
figurative one. The first one refers to the real owner who creats the
property who is Allah the most High to whom everything in the ex-
istence is eternally and obsolutely belongs, and which will never
change without His permission, in that, Almighty Allah says:

Knowest thou not

That to Allah belongth

The dominion of the heavens
And the earth ?7(D,

——————— s ——

(1) Surat Al-Bagarah, verse 107,
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among the Fiqhi ones as it gives relief for the contracting parties
to stipulate whatever might achieve their interest according to
their free will and without interfering in this will or restricting it
unless it is restricted by Shari‘ah.

Rules derived from both the Book and the Sunnah support this

Ijtihad. Therefore, the penalty clause stipulated by the building

owner and accepted by the contractor should be fufilled because

any one who accepted whatever stipulated for him to do, should

fulfil it, otherwise dealing among people will be corrupted, their

relation will get worse and dispute will prevail among them the

very thing which is rejected by Maqgassid As-Shari‘ah.

And Allah is All-Knowing
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owner and was accepted by the contractor should be fufilled, and this
because buiding owners, in most cases, fix a definite period for their
houses or buildings to be constructed, and during which they observe
their circumstances and conditions. And to make the contractors abide
by the determined periods, they always stipulate that they should pay
a fine in case they are delayed in executing the work. This, un-
doubledly, implies justice because whoever accepted any condition,
he should fufil it; otherwise dealings and transactions among people
will be corrupted, and conflicts and disputes will prevail, the very
thing which is rejected by Maqassid As-Shari‘ah (objectives).

To sum up the case, penalty clause is a matter listed under a
more comperhensive matter which is: to what limit any one is free
to set conditions in contracts?Fuqaha of the Hanafi, Maliki, and
Shafi‘i Mathahib based their Ijtihad on restricting these condi-
tions, taking evidence from the Hadeeth the Messenger of Allah
(peace and prayers be upon him) in which prohibited the condi-
tional sale.

Accordingly, penalty clause is not permissible unless being ex-
cluded from the “contract requirement” as it in the case of the
Hanafi Mathhab which permits such a condition as long as it
copes with custom.

The origin regarding the Ijtihad in the Hanbali Mathhab is that
conditions can be set freely, and that any one who enters into a
contract should filfil it as long as it is not prohibited by Shari‘ah
rules, and this Ijtihad is the most comperhensive and important
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Know they not that Aliah

oath know their secret (thoughts)

And their secret counsels,

And that Allah knoweth well

All things unseen?(D,

From the Sunnah, Messenger of Allah (peace and prayers be upon
him) said: Muslims are bound by their conditions, except for a
condition which forbids Halal or allows Haram®).

Thus, any one enters into contract should fulfill it as long as it doesn’t
permit what Allah has made Haram or forbids what Allah has made
Halal. Ibn Taimieyah said in this regard: Any one who makes stipula-
tion has no right to permit what is forbidden by Allah nor forbid what
is permitted by Allah, as his condition then invalidates Allah’s rules
Also he has no right by his condition to make obligatory a thing which
is not regarded as a duty without his condition, for what is intended by
condition is to make obligatory a thing which is not a duty nor Haram.

He added that: non availibility of an obligation doesn’t refute an ob-
ligation so that the one who stipulates might be contradictory to Sha-
ri‘ah, and every valid condition should make an obligatory what a
duty, and hence it allows for them (two contracting parties) that which
was not allowed and forbids for them that which was not Haram®).

Based on the preceding is that what was stipulated by the b}}ilding

(1) Surat Al-Tawba, verse 78.

(2) Sunan At-Tirmithi, vol 3, p 635, As-Sunan Al-Kubrah vol 7, p 249, “Kunzul-Ummal™,
vol 4, p 367,

(3) “Majmou’ Fatawa Al-Imam Ibn Taimieyah”, vol 3, p 333‘.\
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obligated person responsible for performing whatever he is obligated
to; otherwise he commits a sin for which he is to be punished. That is
why Almighty Allah said about those who break promises and obliga-
tions:

Amongst them are men _

Who made a Covenant with Allah

That if He bestowed on them

Of His bounty, they would give

(Largely) in charity, and be truly
Amongst those who are righteous(®,

But when He did bestow

Of his bounty, they became
Misers, and turned back

(From their Covenant), a verse
(From its fulfilment).

So He hath put as a consequence
Hypocricy into their hearts,
(To last) till the Day whereon
They shall meet Him: because
They broke their Covenant
With Allah, and because they
Lied (again and again)®),

(1) Surat At-Tawba, verse 75.

(2) Surat At-Tawaba, verse 76.
(3) Surat At-Tawba, verse 77,
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I say: Rules derived from Allah’s Book and the Sunnah support this Ij-
tihad. Allah ordained, in many positions in His exalted Book, that ob-
ligations should be fulfilled. Here are some examples:

O ye who believe!

Fulfil (all) obligations(!).

In another Ayah, He says:

(Every) engagement

For (every) engagement

Will be enquired into

(on the Day of Rechoning)?).

In the same respect, Almighty Allah says:

Fulfil the Covenant of Allah '

When you have entered into it,

And break not your oaths

After you have confirmed them;

Indeeed you have made

Allah your surety; for Allah

Knoweth all that ye do(®),

Commandment, here is general which includes Allah’s rights and
those of His servants whenever they enter into any transaction or cov-
enant in a matter Allah had made it permissible for them. More-
over,commandment requires obligation which, in turn, holds the

(1) Surat Al-Maidah, verse 1.
(2) Surat Al-Israa, verse 34.
(3) Surat An-Nahl, verse 91.
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Fugaha of this Mathhab supported their Ijtihad by many evidences;
one of them is that the hadeeth narrated about the Messenger of Allah
(peace and prayers be upon him) in which he prohibited conditional
sale is invalid one and it was rejected by Imam Ahmed(). Another one
is what was said by the Prophet (peace and prayers be upon him) :
From among all the conditions which you have to fulfil is the con-
ditions which make it legal for you to have sexual relations (i.e,
marriage contract) have the greatest right to be fulfilled®.

A third evidence is the judgement given by ‘Umar Ibn Al-Khattab,
may Allah be pleased with him, regarding the man who married a
woman on condition that she stays at her house and afterwords he
wanted to take here to another house but she refused. Then “‘Umar said:
" She must have her condition fulfilled. The man said: Therefore, I shatl
divorce her. ‘Umar replied to him: The rights are limited by the condi-
tions and you will get only what you stipulate(®.

Fourth evidence is the permissiblity of earnest sale taking evidence
from what had been done by the governer of Makkah during the Cal-
iphate of ‘Umar Ibn Khattab. He bought the prison building at Makkah
for ‘Umar from a man called Safwan Ibn Ummayah and stipulated that
if ‘Umar didn’t accept it, Safwan would have a sum of money and
“Umar approved such a condition®),

(1) “Al-Mughni”, vol 4, p 285,

(2) “Sahih Al-Bukhari”, vol 3, p 175. Sahih Muslim, vol 9, p 201, “Sunan Ton Majah” vol

1,p628.
(3) “Sahih Al-Bukhari”, vol 3p 175, As-Sunan Al-Kubrah (Al-Baihaqui), vol 7, p 249.
(4) “As-Sunan Al-Kubrah”, vol 6, p 34.
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had confined the freedom of stipulation in contracts by measure of
making the two contracting parties in a balanced stage. However,this
has led to many difficulties in confronting the latest problems and is-
sues.

Therefore, several opinions had emerged dealing with these issues in-
spite of their opposition to what is called “contract requirement”,
some of these opinions are:

i- Later Hanafieyah scholars had permitted the condition with which

the custom of the people copes.

2- Imam Malik permitted the condition which opposes the “contract
requirement” if the stipulator relinquishes it.

Based on this, penalty clause accordmg to these three Mathahib is not
permissible unless bemg excluded from the “contract requlrement as
in the case of the Hanafi Mathhab which penmtted the condmon with
which the custom of the people copes.

The origin regarding the Hanbali Mathhab is that specifying of condi-
tion in contracts is unconditional, and also it is a duty upon whoever
enters into a contract to fulfill its conditions unless it includes any-
thing prohibited by the Shari‘ah laws. This Ijtihad is supposed to be
the most comperhensive and important one among the fighi Ijtihadad
as it gives big space to the.contracting parties to stipulate according to
their free will whatever they see fit to achieve their interests, and with-
out interfering in this will or restricting it unless it is restricted by Sha-
ri‘ah. This ljtihad had preceded the contemporary legal therories by
hundreds of years. |
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types:- The first one is the stipulation that the seller gets benefit from
the sold item, and this is permissible. The second type is that two con-
tracts being stipulated within one contract, such as if some one sells
some thing on condition that the buyer sells him another thing or,
gives him in marriage a woman of his relatives; and this is an invalid

condition,

. The fourth division: one of these conditions is to stipulate whatever
opposes the requirement of sale and it is of two types: the first is to
stipulate whatever is based on an obligation such as if the seller stip-
ulates that the buyer should give the sold item in charity, and in this
there are two opinion: one of them is that it is valid and the second it
is invalid as if opposses the“contract requirements”.

The second 'type: when the seller stipulates that the buyer should not
sell the sold item or donate it, or stiputales that he should set it as
Wagf (endowment) or otherwise he should return it. All these condi-
tions and the like are invalid. But the question is that do they in-
validate the sale? two opinion were stated in this respect: the first one
is that the sale is valid, and the second one is that sale is invalid®.

This is a surmmary of the Ijtihadat of different Mathhab concerning
the freedom of stipilation in contracts, and we referred to in detail due
to the importance of such an issue in the present time.

From the previously-mentioned, it becomes obvious that the Jumhour
of Fugaha in the Mathhib of Imam Abi Hanifah,Malik and Ash-Shafi‘i

(1) See ‘Al-Mughni”, vol 4, p 285-287. See “Al-Insaf”, by (Al-Mardawi), vol 4, p 340-
359, “Matalib Auli An-Nuha", by (Ar-Ruhanhbani) vol 3, p 66-47.
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what was narrated about the Prophet (peace and prayers be upon him)
that he said: (Transaction involves payment on credit and two con-
ditions beings laid in one sale are prohibited matters; and that one
should not sell before obtaining possession of the thing)(V). Imam
Ahmed once was asked about certain people who dislike making con-

ditions in their sales. He dusted off his hands and said: There is no

harm if there is one condition in the sale, but two conditions are pro-

hibited, such as when he who buys a piece of cloth stipulates that the

seller should cut it out and Ibleach it for him, or that he buys some

grains (of foods) and stipulates that the seller should grind and carry it

for him. But if he stipulates o_ne of these things, then the sale is per-

missible. '

Conditions in this Mathhab are four divisions: |

The first one: That which belongs to the*contract requirements”such

as the stipulating of delivering and Taqabudh (immediate barter) but

the council option is useless as it does not affect the contract.

The second one: Is that to which the interest of the two contracting
parties pertains, such as credit, option, mortgage, testimony’or stip-
ulating a certain quality in the sold item. Such a condition is per-
missible and should be fuifilled.

The third one:Which neither belongs to the requirements of the con-
tract nor to its benefit, nor opposes its requirements, and this of two

(1) “Sunan Abi Daoud”, vol 3, p 383, “Sunan An-Nasae”, vol 7, p 288", Sunan Ad-
Daraqutni”, vol 3, p 75.
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be nothing wrong in that(1).

Whenever a condition is set in a bargain, Imam Ash-Shafi‘i holds that
if this condition is one of those that a bargain requires such as de-
livering of the sold item or returning it due to a defect and the like,
then the contract will be valid; as this reason indicates what is re-
quired by the contract and hence it will not invalidate it. And also if a
condition which is not required by the contract is set but it includes
benefit such as the option, credit, mortgage and guaranty, it will not
invalidate the contract because it was stated by Shari ‘ah, but necessity
calls for that,

But if one of those conditions which oppose what is required by the
contract is set, such as the one who sells a house on condition that he
stays for a period therein, or selis a piece of cloth provided that he cut
it out for him (buyer), in this case the sale will be invalid deriving ev-
idence from what was narrated about the Prophet (peace and prayers
be upon him) that he said: Conditional sale is prohibited(®).

In Mathhab Al-Imam Ahmed, selling is valid if it includes one condi-

tion, and invalid if it includes two conditions taking evidence from

(1) “Sharh Manhul-Jaleed”, by (‘I laish), vol 5, p 46-47, “Awjaz Al-Masalik”, by (Al-
kandhiawi), vol 11, p 45.

2) “Al-Majmou*" by (An-Nawawi), vol 9, p 335, 363-376. “Hashiat Aj-Jamal”, vol 3, p
174-80, |
The Hadeeth (prohibited conditional sale) is weak. see “The Series of Weak and Su-
purious Ahadesth and their Bad Impact in the Ummah” by (Al-Albani), vol 1, p 499-
Al-Albani said: It has no origin.
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Three condition are excluded from the contract requirements:

Firstly: The condition which the Legislator permits and is known as
sale with the stipulated right of cancellation; option of entitlement; op-
tion of checking the sold items, the condition of delaying the payment
of price to a definite period, the seller’s release regarding the claim of
defect in the sold item, the condition that the sale must be character-

ized by intented quality, the condition that the buyer must uproot the

tree and the condition of returning the sold item to the seller if there is

defect in it.

Secondly: The common condition such as if one sells a lock on condi-
tion that the seller fastens it on the door or the like which is common
among people. The reason behind its permissibility is that it is not a

cause leading to dispute between the two contracting parties.

Thirdly: To conclude a sale by means of a condition which supports
the contfact, such as when one sells_ on condition that the buyer mort-
gages a definite thing or appoints a guarantor for him who will under-
take the payment of the price(D).

According to the Mathhab of Imam Malik it is not permissible to sell
any thing on the basis of earnest money as it is simillar to lottery and
regarded as taking people’s property for vanities. It was narrated about
Imam Malik to have said: Whoever buys a thing and gives an earnest
money on condition that if he is satisfied he will take it, and if not he
will return it; and later takes back his earnest money,then there will

- ———-————————

(1) Durar Al-Hukkam", by (Ali Haidar), Ibid, p 136-139.
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people in their transactions, is considered an invalid condition. An ex-
ample of this is when some one who sells a house on condition that he
stays for one month in it and then delivers it to the buyer; or the one
who sells a plot of land provided that he cultivates it for a year, or that
who buys a piece of cloth on condition that the seller cuts it out as a
shirt for him. These conditions are considered invalid because they in-
clude an excess benefit stipulated in the sale, and for which no com-

pensation is fixed, and any excess from such a type is considered as
Riba®,

The condition worthy of consideration which belong to “the con-
tract requirements” are those which are ordained by the contract even
though they are not mentioned therein. They are six conditions as re-
ported in Majullat Al-Ahkam:

1- The sold itemn being retained untill the seller receives the price.

2- The sold item being received by the buyer and the price being de-
livered to the seller.

3- The sold item being posséésed by the buyer.

4- The container weight being deducted from the gross weight; if the
sold item is fluid material.

5- In the selling of dates, gathering of dates being the buyer’s duty.

6- Part of sold item’s price being decreased(?.

(1) “Baadac' As-Samaea, by (Al-Kasani) vol 5, p 169-172 “Al-Hidayal”, by (Al-
Merghanani), vol 6, p 451452,
(2) Durar Al-Hukkam”, (Ali Haidar}, vol 1, p 135-136.
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135. On the Legitimacy of Penalty Clause in
Contracts

The content of the case is 2 question which states that a con-
tract had been concluded between a buliding owner and a con-
tractor, and it included a clause obligating the contractor to pay a
definite financial compensation to be deducted from the total sum
he is entitled to, if he delays in executing the work. According to
this statement, the building owner deducted part of his dues as a
punishment for delaying in excuting the work. But the confractor
opposed that under the pretext that this condition includes in-
justice. The building owner is asking about the legal (Shari‘ah)
rule on his act and if he is considered a sinner due to what he had
conunitted.

The answer for this case pertains to what is called “penalty clause”,
which is mostly an object of dispute particularly when those on
whom such a condition is imposed, claim that this condition is of the
point of eating people’s property in vanities, the thing which makes
some of those whose contracts includes such a clause, hesitate to ap-

ply it or enquires about its legitimacy lest they might fall in sin,

Penalty clause can be listed under a more general issue which is

whether the contract’s conditions can be of a restrictive nature or not.

Different opinion were expressed by the Fugaha in this matter.The
Hanafi Mathhab holds that any condition not required by the contract,
and it includes a benefit for the seller or the buyer, and which is not

fitting to the contract nor to what matches with the cusom of the
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contingent matters, many regulations had stipulated that the
couple should have an authenticated written contract. Along with
this, another non official marriage came into existence in some
countries, which is the so called (customry marriage). This mar-
riage is a correct one as all its legal pillars are available, and
hence all rules and Shari‘ah impacts are resulted from it. It does
not differ from the official marriage except in the matter of au-
thentication in writing. There are many factors which encourged
the existence of such a marriage; among them are the husband de-
sire to conceal his marriage from his other wife as well as the re-
strictions and the financial burdens needed to authenticate the
marriage officially. This marriage has got many problems, the
most important of which is the difficulty to establish a proof in
case of dispute whether due to the negligence, forgetfulness, or the
denial of witnesses.
The Sunnah indicated that it is obligatory to have witnesses in
marriage as this will help disclosing and declaring it. However, in
the present time in which problems have become more complicat-
ed and means of disputes have become numerous, the true state of
affairs requires that contracts should be authenticated in writing.
Undoubtedly, authentication is too important, and hence when-
ever that who is in charge with authority, obligates the Ummah to
authenticate the marriage contracts or forbadé it from the cus-
tomry marriage (or that which is not authenticated), then it will
become obligatory to obey him.

And Allah is All-Knowing
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(obligated people) should obey him taking evidence from the saying
of Almighty Allah:

O ye who believe !

obey Allah, the Messenger

And those charged

With authority among you(l).

And also taking evidence from the Principles and Obligatives of Sah-

ri‘ah which obligate that who is in charge with authority must be
obeyed since his orders are not in things implying disobedience to Al-
lah. Abu Bakr, may Allah be pleased with him, said the same in his fa-
mous sermon:(Obey me as long as I obey Allah and his Messenger,
but if I disobey Allah and His Messenger,you should not obey me)}.

The summary of the case is that marriage contract in Shari‘ah
is concluded by specified expressions including affirmation and
acceptance. so whenever these expressions are fulfilled along with
other pillars and conditions such as determining the couple in the
contract with their consent being evident, determining of Sadaq
with the presence of the woman’s guardian and witnesses and be-
ing free from Shari‘ah impediments, then marriage can be con-
cluded.

Muslims in earilier times were sastisfied with the presence of wit-
nesses when authenticating marriage, but due to life progress and

change of conditions, and what might occur to the witnesses of

(1) Surat An-Nisa, verse 59.
(2) 'Al-Musannaf”, by (Abdul-Razzaq) vol 11, p 336. “Kunzol_Ummal", by (Al-Burhan),
vol 5, p 601.
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probabilities of denial or ingratitude which may take place in case of
dispute.

What was mentioned indicates clearly the importance of authentica-
tion in Islamic Shari‘ah whether it takes place by the presence of wit-
nesses or in writing, In fact, if authentiation by witnesses is a reason
for disclosing and declaring marriage,the same would take place if put
in writing

Authentication of marriage is even more necassary at the present
times in which proplems have become more complicated and causes
for disputes have become numerous; a thing which requires that con-
tracts should be authenticated in wtiting; and that if it is necessary to
authenticate the contracts of sales, mortgages, rents by reducing them
to writing, then authentication of marriage contracts by reducing them
to writing is even more important and necessary.

Undoubtedly, authentication in writing has many benefits; among
them are:

1- The possibility of preserving the written contracts for long and un-
limited period.

2- It is very easy to refer to them when there is dispute, which is not
possible with regard to witnesses.

3- The Ummah would be able to know its history and the succession
of its generation as well as keeping its lineages; a side from whatever
is required of planning concerning its development and economy by
authenticating its marriage contracts.

Based on that, if the guardian (ruler) obligated the Ummah to au-
thenticate marriage contracts by reducing them to writing, and forbade
the “customary” marriage i.e. that which is not authenticated, then the

a1-
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of the Orthodox Caliphs and Walis {Rulers) who came after him out
of the feeling of what authentication involves in protecting rights and
interests.
This is in general, but concerning marriage contract, the Sunnah in-
dicated that it should be authenticated by the presence of witnesses as
it was narrated about the Prophet of Allah (peace and prayers be upon
him) that he said: No marriage can take place without the presence
of woman’s guardian and two trustwerthy witnesses(. Also it was
reported about him to have said: Prostitutes are those who join
themselves in marriage without evidence(presence of witnesses)?).
So taking evidence from that, many Fuqaha of the Ummah were in
agreement that m’arﬁage can not be concluded without the presence of
two witnesses. Among these Fugaha were group of the Companions
and Tabi‘ieen (Followers) and some Imams such as Abi Hanifah, Ash-
Shafi‘i and Ahmed in his famous opinion®).
The reason behind the obligation of taking witnesses in marriage is
very clear as this would help disclosing and declaring it through com-
munication among people in a manner which may refute any doubts
and avert any suspicion above this relation, and also it helps pre-
serving the rights of both husband and wife as well as those of chil-
dern with regard to lineage and the like; and also pushing away any
(1) “Sunan Ad-Daraquotni”, vol 2, p 221-222, “As-Sunnan Al-Kubrah" by (al-Baihaqui),
vol 10, p 148.
(2) “Sunan At-Tirmithi” vol 3, p 411, “Kunzul Ummal”, vol 2, p 9.

(3) “Sharh Fathul-Qadeer” (Ibn Al-Hammam)vol 3, p 199, “Al-Mughni”, vol 7, p 340.
“Al-Insaf”, vol 8, p 102,
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to those who are of weak understanding inspite of Allah’s saying:
To Those weak of understanding

Give not your property(1.

Those who believe in ordinance based their argument that ‘Abdullah
Ibn ‘Umar, may Allah be pleased with them, used to take witnesses
when he deals in transactions requiring immediate payment, and to
take witnesses and reduce to writing whenever he deals in transactions
involving future payment(®).

Al-Imam Ibn Hazm holds that if the loan is to be repaid on credit, its
owner will be liable to reduce it to writing and to take witnesses (fér
evidence) and that who says that it is recommended, holds but the in-
valid opinion, and since Allah Almighty says: (Reduce them to writ-
ing) , then it is not permissible for any one to say reduce them to writ-
ing if you wish®,

Evidences indicating the legitamacy of authentication in the Sun-
nah is that the Messenger of Allah (peace and prayers be upon him)
authenticated many of his transactions and correspondences and he or-
dered to reduce the reconciliation, when took place with the Un-
blievers to writing. However, authentication in its two froms con-

tinued form his lifetime ( peace and prayers be upon him ) to the eras

(1) “As-Sunan Al-Kubrah", by (Al-Baihaqui), vol 10, p 46. “Kanzul Ummal”, by (Al-
Burhan), vol 16, p 35-36.

(2) “Al-Muhullah”, by {Ibhn Hazm), vol 7, p 226. “Figh Encyclopedia of Abdullah Ibn
‘Umar”, by (Qal‘aji) p 129.

{3) “Al-Muhullah”, by (Ton Hazm), vol 6, p 351-352.
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Deposits a thing

On trust with another

Let the trustee

(Faithfully) discharge

His trust(D,

And also they based their claims on that, this Ayah was revealed im-
mediately after the injuction by which obligated to reduce everything
to writing and providing witnesses. Also because contracts in trans-
actions involving future obligation and those of bargains used to be
concluded in the towns without providing witnesses, and no one of the
Fugaha denied that(@), _

Those who believe that the obligation of reducing any thing to writing
as well calling on witnesses (for evidence) requires ordinance, pro-
ceed as evidence the saying of Ibn Abbas, may Allah be pleased with
them,: No, by Allah! Ayat Ad-Dain is Quite proper and involves no
repeal. He also argued by what was narrated in the Marfou® (trace-
able) hadeeth that the Prophet (peace and prayers be upon him) said:
Three persons ask Allah, but Allah will not hear their supplica-
tion: A man who has a woman of bad behaviour yet he doesn’t di-
vorce her, a man who has money due to another, but he didn’t call

on witnesses (for evidence), and a man who gave his property

(1) Surat Al-Bagarah, verse 283, .
(2) “Ahkam Al-Quran”, by (Aj-Jassas), vol 4, p 205-208.
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To prevent doubts

Among yourselves,

But if it be a transaction
Which ye carry out

On the spot among yourselves
There is no blame on you

H ye reduce it not |
To writing

But take witnesses

Whenever ye make

A commercial contract

And let neither scribe

Nor witness suffer harm

If you do such (harm)

It would be wickedness

in you. So fear Allah;

For it is Allah

That teaches you

And Allah is well acquainted
With all things().

Fuqaha and interpretors gave different opinions concerning the rule of

this Ayah whether it is recommended or obligatory.

Those who hold that it is recommended argue that this Ayah has been

repealed by Almighty Allah saying:
And if one you

(1) Surat Al-Baqgarah, verse 282.
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If the party liable

Is mentally deficient,

Or weak, or unable
Himself to dictate

Let his guardian

Dictate faithfully.

And get witnesses,

Out of your own men. .,
Anf if there are no two men,
Then a man and two women,
Such as you choose,

For witnesses,

So that if one of therh errs,
The other can remind her.
The witnesses

Should not refuse

When they are called on
(For evidence)

Disdain not to reduce

To writing (Your contracts)
For a future period,
whatever is be small

Or big; it is juster

In the sight of Allah,

More suitable as evidence

And more convenient
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regarding its legitimacy is derived from the Book and the Sunnah.
From the Book the Almighty Allah says in Ayat Ad-Dayn (verse deals

with transactions involving future payment)
0, ye who believe!

When ye deal with each other,
In transaction involving
Future obligations

In a fixed period of time
Reduce them to writing

Let a scribe write down
Faithfully as between

The parties: let not the scribe
Refuse to write: As Allah

Has taught him,

So let him write

Let him who incurs

The liability dictate,

But let him fear Allah

His Lord
And not diminish
Aught of what he owes.
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if he has another wife as, when authenticating it, his marriage would
be faced by many family problems such as his first wife asking for di-
vorce. Another reason is that the marriage being officially authenticat-
ed requires many restrictions and financial burdens and hence the
couple resort to “customary” marriage to avoid such burdens. A third
reason 1s the simplicity of life in villages and rural areas, the thing
which encourages people to such a type of marriage being so simple
and free from the complicated formal procedures.

A fourth reason for not authenticating this marriage is that it makes it
possiblé to conclude marriage between minors so as to achieve the de-
sire of some parents or guardians lest that marriage might be im-
possible to take place between them in the future.

However, such a marriage is not free from many problems, most im-
porfant of which is the difficulty to approve it whenever there is a dis-
pute between the couple caused by the negligence, forgetfulness, de-
nial or the death of witnesses. Therefore, those opposing it see the
above as reasons to call for preventing it or limiting it by means of im-
posing money to be paid to the first wife. Even though this marriage is
widely accepted by those who desire due to any of the reasons pre-

viously mentioned.
On Authenticating Marriage Contract in Writing:

Generally speaking, authentication has many benefits, and Allah
has legislated it for the interest of His servants and to saveguard their
rights. And whatever Allah legislated for His servants He, by His ab-

solute knowledge, knew of its necessity and their need for it.The source
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same process.

Also, it is mentioned in this contract that both the husband and wife
have agreed to an amount of Sadaq (so and so). The contract includes
also that the two contracting parties (husband and wife) have acknow
ledged their acceptance to all the rules of this contract according to
what is required by Islamic Shari‘ah, and what might result from it
specially as regards to offspring, as their childern have the right to get
benefit from such a marriage, and also have all the Shari‘ah and legal
rights like them(D,

Such a marriage is cons1dered correct due to the availibility of its
legal (Shari‘ah) pillars wh1ch are; afﬁrmatlon and acceptance, spec-
ifying of the couple with their consent bemg fulfillcd being | free from
legal (Sahri‘ah) xmpedunents presence of a guardlan and detemumng
of Sadaq and making testimony to it. Results from this marriage what-
ever consequences in accordance with Shari‘a such as the wife’s
rights for maintenance and inheritance and other rules and are legally
binding. Therefore, it does not differ from the official mairiage except
in authentication and in following the procedures that stipulate for this
authentication.

The question is why does a husband and his wife or one of them fear

to authenticate such a marriage officially? There could be many rea-
sons: one of them is the the husband’s desire to conceal his marriage

(I} “Ahkam Az-Zawaj Al-‘urfi Lil-Muslimeen Min An-Nahyah Ash-Shari'eyah Wal-
Qanounteyah” i.e (Rules of Customary Marriage from both Shari‘ah and Legal Point
of View), by. Hilal Yusuf Ibrahim. p 108-109.
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see any need, at that time, to authenticate it in writing. But with the
development in life and the change of conditions, and owing to what
might occur to the witnesses due to forgetfulness or death, and what is
required by the true state of affairs of recording and authenticating all
the contracts concerning peoples conditions, the need arised for au-
thenticating marriage contracts in writing. This required that in many
regulations it is stipulated that wife and husband shouid authenticate
their 'marriage contract in writing according to a certain process set for
this purpose, and not submit any other contracts made in contradiction
to such a process. What is called “customary marriage” is another pro-
cess which was founded in some countries. It is a new term generally
called to the marriage contract which is not officially documented,

whether being in a written form or not{D),

One of the forms of its process is, the writing of a contract including
an acknowledgment of both husband and wife showing their eligibility
to contraction and disposition and their freedom from all the impedi-
ments. Names of witnesses are to be recorded in this contract. The
husband gives acknowledgment (nominates his name); after the pro-
cess of affimation and acceptance being ruled out, the husband and an-
swers that he accepts to marry this woman (nominates her name) a le-
gal marriage which is based on the rules of Allah’s Book and the
Sunnsh of His Messenger (peace and prayers be upon him)and in
compliance with the Islamic Shari‘ah rules:The wife also does the

(1) “Bayan linnas Min Al-Azhar", i.e {(Declaration from Al-Azhar for all the People), vol
2, p 268.
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Whom your fathers married, )

So whenever such a formula is fulfilled together with the presence of
other pillars and conditions such as specifying of the couple in the
contract with the occurance of their consent, determining of Sadaq
(dowry), making of testimony to the marriage, the woman’s guardian
being present and the non availibilty of legal (Shari‘ah) impediments,

then marriage will be concluded.

What was stated earlier indicated how this contract is simple and tol-
erent with regard to its (formula) or (form). But concerning its con-
tent, it has a great importance as it implies tranquility, love and mercy
between the hearts of wife and husband. Moreover, through marriage
couple are prepared to give birth and then to follow the upbringing of
their good offspring, in addition to so many other benefits:

Muslims in the past times were satisfied with special expression
with which they conclude a marriage contract -such as those pre-
viousley mentioned -,and then document it with testimony.They didn’t

(1) Surat An-Nisa, verse 22, see “Al-Mughni”, vol 7, p 428 “Kashshful-Qina“" by (Al-
Bahouti) vol 5, p 37. “Sharh Muntaha Al-Iradat”, by (Al-Bahouti), vol 3, p 11.
1 say: what was reported in Mathhab Emam Ashshfi‘l and Ahmed which confines the for-
mula of marriage to (inkah) or Tazweej is the correct opinion as these two expression are
stated in the Book of Allah while other forms like Hiba, Tamleek,Sadaqa and Sale were not
mentioned, So what is stated in the Book of Allah is more fiding to be followed.
Concerning the case of the woman who presented herself to the Messenger of Allah {peace
and prayers be upon him) to wed her is applicable only to the Prophet similar to the case of
his marriage to nine women Although his Ummah is allowed according to Shari‘ah to take
only four women in marriage,

And Alleh is all-Knowing
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In Imam Ash-Shafi‘i Mathhab, marriage is not concluded unless by
uttering the expression of Tazweej or Inkah. But using other expres-
sions such as Tamleek and Hiba would not be correct as this will not
give marriage its real meaning and also because testimony is one of its
conditions; therefore if it is concluded by uttering the expression of
Hiba, the condition of testimony (for marriage) would not be fulfilled.
Its formula is that the a guardin says: (I give her in marriage to you)

and the husband or his deputy would say: I accept her in marriage().

Imam Ahmed believes that when a man says to the woman’s guar-
dian: (do you marry her to me?), and he says (yes), then martiage
would be concluded with the presence of two witnesses. Also if the
woman’s guardian says (I give you my daughter in marriage) and the
man says (I accepte her in marriage), then marriage will be concluded.
Acccording to the same Mathhab marriage is concluded by uttering of
(Inkah and Tazweej) because they were used as texts in Allah’s Book
in His Almighty saying: '

We joined her
In marriage to thee(?
And also in His Almighty saying:

And marry not women

(1) “Al-Muhudhdhub”, vol 2, p 35-42. *Al-Umm”, by (Ashshafi‘i) vol 5, p 23, “Hashiatul-
Jamal” vol 4, p 134-135.
(2) Surat Al-Ahzab, verse 37.
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In Imam Malik Mathhab marriage can be concluded by any expres-
sion which requires possession for good such as Tazweej, and Inkah
and hence a guardain says: (I give her in marriage to you) and the hus-

band would say: (I accept her for marriage)(D.

=(2) They derived evidence that marriage can be concluded by means of Hiba as Mes-
senger of Allah (peace and prayers be npon him) has concluded his marriage by this
way, and due to this, marriage of people at large can be concluded by Hiba taking ev-
idence from Almighty Allah statement:
And any believing woman
Who gives herself
To the Prophet if the Prophet
Wishes to wed her: This
Only for thee, and not
For the Believers at large. (surat Al-Ahzab, from verse 50). And because this
Ayah is coupled with His Almighty saying:
O Prophet! we have
Made lawful to thee
Thy wives. (Surat Al-Ahzab, from verse 50), Allah Almighty tells that the woman
who presented herself to the Prophet to wed her is lawful to him and hence this act
will be lawful to the people at large untill an evidence, showing that such an act is ap-
plicable to the Prophet only, comes to existence. But if it is said that this evideace is
established in His Almighty saying:
Only for thee, and not
For the Believers at large
The answer is that, what is required by this saying is that the Prophet (peace and
prayers be upon him) has the particularization not to pay dowery and this was not re-
ferred to the to the (Hiba). See “Badaea‘ As-Sanaea‘®, val 2, p 229-231. “Fathul-
Qadeer”, vol 3, p 189-190. “Al-Ikhtiyar”, by(Ton Maudod),vol 3, p 82-38. “Al-Lubab”,
by(Al-Ghunaimi),vol 3, p 3.

(1) “Igdul-Jawahir”, by {Tbn Shas) vol 2, p11-13. “Bulghat As-Salik” by (As-Sawi), val 1,
p 380, “Ashsharh Al-Kabeer" by (Ad-Dirdeer) vol 1, p 380.

-65-



134- The Rule on Customary Marriage and the
Importance of Authenticating Marriage
Contract in Writing

The content of the case is a question in which an enquirer says
that he is hearing much about the customary marriage, and so he
asks about its nature and rule and whether it agrees with Shari‘ah
or not?.

Before answering this question, it is worth mentioning a short ab-
stract about the marriage contract in Shari‘ah. It is so simple and facile
in its formula unlike marriage contracts in others religions which are so
formal and complicated.

In the Mathhab of Abi Hanifah, marriage is concluded by the pro-
cess of affirmation of one of the two parties, and the acceptance from
the other one, and hence the guardian says: (I give my daughter for
marriage) and the other would say:(I accepted her for marriage). How-
gver it is stipulated that both affirmation and acceptance should take
place in one session, and that they should not oppose each other. More-
over, marriage can also be concluded by means of uttering the expres-
sions (Nikah), (Tazweej),(Hiba),(Tamleek) and (Sadaqa)(1(2),

(1) “Nikah" and “Tazweej” are Arabic synonyms both stand for the English word “Mar-
riage” and when being uttered like this: (I have married her to you) then marriage is
concluded. “Hiba" means “donation”, and is uttered by the the woman’s guardian in
this form (I gave her to you in marriage). Tamleek means to give in possession, and is
uttered by the woman's guardian like that (I possess her to you {for marriage). Sadaqa
means to give in charity, and in marriage it is used like this (I gave her) by means of

charity te you(for marriage) Marriage can be concluded by uttering all these forms.=—
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The summary of the case is that some Fugaha hold that whom-
ever intentionally breaks Siyam should make Qadha and Kaf-
farah, Others believe that he should make Qadba only and no
Kaffrah will be on him unless in the case of sexual intercourse.
Some of them don’t imose on him Qadha except in the case of
vomiting. The correct opinion may be (and Allah knows best) that
whomever intentionally breaks Siyam during the month of Ram-
adan should make up for the missed days in a manner to compiete
them, and also must pay Kaffarah as held by Imam Abu Hanifiah
and Malik who established their opinion from the incident of the
man earlier referred to, and this is based on both Sunnah and

(reasonable opinion).

And Allah is All-Knowing
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of the fixed number of days, and that these missed days can not be

completed except by similar ones.

The correct opinion concerning Kaffarah on whomever intentionally
breaks Siyam, may be that which was reported by the Mathahib of
Imam Abu Hanifah and Malik who obligated it on him, deriving their
evidences from both Sunnah and the reasonable opinion.

From the Sunnah is the story, earlier mentioned, of the man who
had sexual intercourse with his wife during Ramadan and the Mes-
senger of Allah (peace and prayers be upon himjordered him to. pay
Kaffarah. _

- From the reasonable opinion, that who intentionally breaks Siyam,

by such a doing, he commits a sin when he opposes Allah’s com-
mands and doesn’t observe Si_yam during thé, fixed number of days of
Ramadan. Expizition for_the___siri can bg ;ici_hievéd by differeﬁt aspects,
aﬁd one of them is Kaffarah as it implies many good co'nsequenc_es.
whether in the right of sarvants such as feeding of indigent ones,or
conceming Allah’s right such as Siyam when observed with the pur-
pose of being near to him. | | _
This is on one side, but on the other side that since it is obligatory on
the pregnant woman and the breast-feeding mother to pay Kaffarah
and make Qadha although they have Rukhsa (allowance) to break
Siyam and are excused as they fear for their babies, then Kaffarah be-
ing imposed upon whomever intentionally break Siyam will be of pri-
ority , and also he was obligated to do so as he had no excuse in his
donig.
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intentional vomiting due to what was reported by the Messenger of
Allah (peace and prayers be upon him) as correct. And as for eating,
drinking and having sexual intercourse intentionally, no text was re-
ported obligating Qadha(),

From the preceding statements, it becomes evident that Imam Abi
Hanifah and Malik hold that whoever intentionally breaks Siyam, he
should make Qadha and pay Kaffarah; whereas Imam Ash-Shafi‘i and
Ahmed believe that Kaffarah will not be obligatory unless in the case
of breaking Siyam by means of having sexual intercourse. While
Imam Ibn Hazm does not belicve that intentional breaking of Siyam
requires making Qadha unless in vomiting.

I said: The correct opinion what may be (And Allah knows best) that
both Qadha and Kaffarah are obligatory on whoever intentionally
breaks Siyam during the month of Ramadan whether by means of sex-
ual intercourse, eating, drinking or others, because Qadha is requried
as completion for the days the fasting person missed during the month
of Ramadan. These days can certainiy well known; when it (Ram-
adan) starts and ends Allah told about them in His saying

Fasting for a fixed
Number of days(?.

Therefore, if he who is obligated to observe Siyam, intentionalty
breaks it for one or many days, then he will invalidate the fasting

(1) “Al-Muhullah’, by (Ibn Hazm), vol 4, p 302-308.
(2) Surat Al-Baqgarah, verse 184,
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was brought to the Prophet. He said: Give it (the dates) in charity.
The man said: should I give it to a person poorer than I ? No family
between its (i.e. Medinah's) two mountains who are poorer than 1. The
Prophet (peace and prayers be upon him) smiled till this premolar
teeth became visible and then said: Feed your family with it(1.

According to Ash-Shafi‘i Mathhab,payment of Kaffarah is not
obligatory except in sexual intercourse as the source regarding this
matter is not to pay Kaffarah unless a Shari‘ah text was reported,and
such a text was reported with regard to sexual intercourse(?).

In the Mathhab of Imam Ahmed,whoever intentionally eats or
drinks or any thing enters into his stomach through any enterance,he
should make Qadha without paying Kaffarah,if he is observing an
obligatory Siyam . And any one , during the month of Ramadan , had
a complete sexual intercourse he should make Qadha and pay Kaf-
farah®3),

According to Ibn Hazm), Qadha will not be obligatory unless in

(1) Sahih Al-Bukhari”, vol 2, p 236. “Sahih Muslim”, vol 7, p 224-226. “As-Sunan Al-
Kubrah”, vol 4, p 221.

(2) Al-Umm”, by (Al-Imam Ash-Shafi‘i), vol 2, p 100-101, “Al-Muhudhdhub”, by (Ash-
shirazi), vol 1, p 183, “Nihaytul-Muhtaj”, by (Ar-Ramely), val 3, p 187.

(3) “Al-Mughni”, (Ibn Qudamah), vol 3, p 35. “Matalib Auli An-Nuha" By (Ar-
Ruhaibani}, vol 2, p 208. “Kashshaful-Qina" by (Al-Bahouti) vol 2,p 333.

(4) Ton Hazm: Ali Ibn Ahmed Ibn sa‘eed Adhdhahiri, one of the Imams of Islam, and was
one of the outstanding researchers. He was a jurist keeping the Quran by heart and de-
riving rules from Quran and Sunnah. He has n|1any publiacations (Al-Fasl Fil-Milal),
(Al Muhullah), (Hajjat Al-Wada*). He was borm in 384 H, and died 456 H. See Al-
A‘lam”, by (Az-Zirakely). vol 4, p 254-255.
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According to Mathhab Al-Imam Abi Hanifah, two rules are applied to
him whose Siyam is void, one of them is Qadha and the second one is
to pay Kaffarah. Qadha is confirmed by means of unconditional void-
ness whether it’s intenational or accidental, and whether there is an
excuse or not, as it acts as a completion for the missed days so as to
substitute for them. As for the obligation of Kaffarah, it pertains to a
specified voidness which is the complete, intenation breaking of
Siyam by way of eating, drinking or sexual intercourse without any
permissible excuse, nor Rukhsah nor a2 doubtful permission.

In the Mathhab of Imam Malik, every one who observes Siyam
during the month of Ramadan should not be entitled to leave it unless
by an excuse from Allah. And if he intentionally breaks it by way of
sexual intercourse, eating or drinking by the mouth only, he should
pay Kafarah and make Qadha(?.

However, Imam Abi Hanifah and Malik based their opinion re-
garding Kaffarah obligation, on the hadeeth of the man who came to
the Messenger of of Allah (peace and prayers be upon him) and said:

- O Allah’s Messenger I have been runied: Allah Messenger asked what
was the matter with him. He replied: I had sexual intercourse with my
wife while I was fasting: Allah’s Messenger asked him:Can you
aford to liberate a slave? He replied in the negative.Allah’s Mes-
senger asked him: Can you fast for two successive months? He re-
plied in the negative. The Prophet of Allah asked him,:Can you offord
to feed sixty poor persons? He replied in the negative. The Prophet
kept silent and while they were at that state a big basket full of dates

(1) “Al-Mudawnnah Al-Kubrah”, by (Al-Imam Malik), vot 1, p 172-174, “Bulghut As-
Salik”, by (As-Sawi), vol 1, p 248-249.
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be upon him) said: Whoever breaks Siyam during Ramadan with-
out having legitimate excuse, or being ill, he can’t make up for
that day even if he were to undertake a perpetual Siyam(D.

So whoever does that, two matters will be resulted on him:

The first one: Repentance along with its known conditions, and one of
them is to give up doing the sin and to insist not to return to it. So if
all the conditions of repentance had been fulfilled, Allah might accept
his repentance and forgive him and thus be one of those about whom
Allah says:

Unless he repents,

And work rightbus deeds,

For Allah will change

'The evil of such persons

Into good, and Allah is

Oft-Forgiving, Most Merciful(®.

All scholars agreed that whoever breaks Siyam intentionally should
make Qadha, and pay Kaffarah in case he breaks his Siyam by having
sexual intercourse, though some of them obligate him to pay Kaffarah
if he breaks Siyam by other things.

(1) Sunan At-Tirmithi, vol 3, p 101, Sunan Ibn Majah, vol 1, p 535 Al-Albani said in his
“Series of weak Ahadeeth”, vol 2, p 283-284. It is narrated by Shu‘bah who related it
from Abi Al-Matus, who in turn, related it on the authority of Abi Hurairah in Mar-
fou* form (traceable), and hence Al-Bukhari and others considered it weak depending
on the fact that they don’t know of any others hadeeth from Abou Al-Matus.

(2) Surat Al-Furgan, verse 70,
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3- To pay Zakat,
4- To observe fast during the month of Ramadan.
5- To perform Hajj.

Another evidence is that once a man came to the Messenger of Allah
(peace and prayers be upon him) and said: O, Messenger of Allah tell
me what Allah has prescribed for me to observe of Siyam? the Mes-
senger, answered him: The month of Ramadan, unless you do so
voulntarily®.

Broad Consensus of whole Muslim nation agrees that Ramadan is
obligatory, and whosoever intentionally and with ingratitude leaves
observing Siyam during it, will no longer be considered Muslim as he
actually invalidates one of the pillars of Islam. In fact, Muslims used
to observe Siyam in compliance with the commandment of their Lord
and, none had permission (Rukhsa) to leave observing it except when
there are excuses preventing them from doing that.

Therefore, to leave observing the Siyam of one day or many days
during the month of Ramadan without an excuse along with the ac-
knowledgement of its ordinance is considered one of the major sins;
and whoever does that will be considered an opponent to Allah’s or-
ders who preferred his life matters to those of his religion. In the Ha-
deeth it was reported that the Messenger of Allah (peace and prayers

S —————————

(1} Sahih Ai-Bukbari”, vol 1, p 8, “Sahih Muslim”, vol 1, p 177, “As-Sunan Al-Kubra”,
vol 1, p 358, “Kunzul-Ummal” vol 1, p 27,

(2) “Sahih Al Bukhari”, vol 2, p 225. “Sunan An-Nasai’e”, vol 4, p 121. “As-Sunan Al-
Kubrah", By (Al-Baihagi), vol 2, p 201.
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As it was prescribed

To those before you

That ye may (learn)

Self restraint(l).

And His saying:

So everyone of you

Who is present (at his home)
During that month
Should spent it in fasting,
But if any one is ill

Or on a journey,

The prescribed period
(Should be made up)

By days later®.

From the Sunnah, it was reported that the Messenger of Allah (peace
and prayers be upon him) said: Islam is based on (the following) five
pillars:

1- To testify that none has the righ to be worshiped but Allah
and Muhammed is Allah’s Messenger.

2- To offer Salat dutifully and perfectly.

(1) Surat Al-Bagarah, verse 183.
{2) Surat Al-Bagarah, verse 185.
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Cases from Jurisprudence (Figh)
Point of View (*)

133- The Rule on one who Breaks Siyam during
The Month of Ramadan Intentionally

The content of the case is a question about the rule on 2 man
who broke Siyam intentionally during some days of Ramadan
without i1aving a legiti:ilate (Shari‘ah) excuse, such as iliness, trav-
elling and the like.

The answer is that observing Siyam during the month of Ramadan
in its prescribed and fixed days is one of the basis of Islam which is
incumbent upon every Muslim as an individual obligation; and that no
one is exempted from it except those with legitimate excuses such as
the old, the sick, those on a journey and those who are in the same
consideration.

The sources to which we refer regarding the obligation of Siyam
(fasting) is the Book of Allah, the Sunnah and the Consensus.

From the Book, the evidence is His Almighty saying:
O ye who believe
Fasting is prescribed to you

(*) These are questions recevied from the readers. Answers are given by the journal’s pro-
prietor and editor in-chief Dr. Abdur-Rshman Ibn H. Al-Nafisah after: being verified
and arbitrated according to the journal’s rules of publication.
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themselves, resembling one body, so that, if any part of the body is
not well, then the whole body shares the sleeplessness (insomnia)
and fever with itV

The intent of reasoning by the hadeeth is that the Messenger (peace
and prayers be upon him) praised the Believers as regard their being
merciful showing love and being kind among themselves. And re-
ciprocal insurance represents one of these aspects, and hence its doer is
to be praised as he comes under the generality of the hadeeth. Thus, the
existence of uncertainity and ignorance in this type of insurance
doesn’t affect it as it is not.a commutation contract but it is a donation
one which aims at realizing co-operation in order to alleviate the big
cost of treatment by which the insurer might by affected. Nevertheless,
in donation contracts, uncertainity and ignorance are always being par-
doned by way of encouraging doing of good on one side, and due to
the doner not to be affected by both uncertainity and ignorance on the

other side.

Moreover, reciprocal health insurance doesn’t include any sort of
Riba whether (fadhl) or (Nasi’a) due to the fact that the contracts of
subscribers are. not commutation ones .in which Riba- might be in-

cluded, rather they are donation contracts.

The council of Al-Majma* Al-Fighi, in its first session, passed res-
olution,No 5 and approved the permissibility of co-operative health in-
surance and obligated that a special machinery to be adopted for it in

accordance with the Islamic view(2),

(1) Narrated by Al-Bukhari , vol 7, p 77-78.
{2) See “Mujullat Al-Majma* Al-Fighi Al-Islami” 6th Issue , p 302-303,
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In righteousness and piety,(!)

2- Almighty Allah had made people into nations and tribes so that
they may know each other. He says:

And made you into
Nations and tribes, that
Ye may know each other
(Not-that ye may despise
(Each other)

No doubt, one of the requirements which makes people know each
other is through co-operation.

3- Allah Most High described the Believers to be as in his saying:
...and these who are
With him are strong
Against Unbelievers, (but)
Compassionate amongst each other)

And the reciprocal health insurance is one of the types of mutual
co-operation amongst Beliverse which Allah had praised those do-
ing it.

4- The saying of the Messenger (peace and prayers be upon him): you
see the Believers as regard their being merciful among them-
selves, showing love among themselves and being kind among

(1) Surat Al-Mn’idah , verse 2,
(2} Surat Al-Hujurat , verse 13.
(3) Surat Al-Fath , verse 29,
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Fuqaha agreed on the necessity of social solidarity among
Muslims in whatever they need; and they believed on the ne-
cessity of the state’s intervention to provide whatever the poor
need from the properties of the rich in cases where is not enough
provision in the public treasury(D,

The Rule on Co-operative Insurance:

It aims at realizing co-operation in order to fragment the fi-
nancial burdens which may affect the ill person. It is also a dona-
tion contract which aims not to achieve any sort of interests.

Therefore, such a contract is permissible for him who can secure
the costs of treatment for him and his dependents, and rec-
ommendable for him who finds difficulty to ensure these costs,
and may be obligatory when anybody knows that his income is
very weak and the costs of treatment are very expensive in a man-
ner that he finds it difficult to ensure these costs for himself and
for those under his custody, because preserving of oneself and
one’s mind is of the necessities which should be observed so that
Shari ‘ah objectives might be achieved(?®,

Some of the evidences indicating the permissibility of co-
opreative insurance are:
1- Almighty Allah enjoined co-operation among Muslims in what-
ever brings good to them, and says:

Help ye one another

(1) “Al-Mubullah”, {Ton Hazm),vol 6. p 452-453, “Al-I ‘tisam"”, (Ash-Shatibi),vol 2,p 121.
(2) “Al-Mwafaqat”, (Ash-Shatibi), vol 2, p 504.
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to gain victory (on his expiditions), he said: Jam closer to the Be-
lievers than themselves, so, if one of the believers dies in debt,
I will repay it, but if he leaves wealth, it will be for his heirs().
Accordingly, providing guaranty, now a days, for people by in-
suring medical treatment for them is not less important that the
guaranty of repaying debt on behalf of the dead, if not being more
important.

2- The state’s obligations for the business men to pay a proportion of
money for the benefit of the poor to cover the costs of medical
treatment can be certified by what was said by Salama, may Allah
be pleased with him,: |

Once the journey food diminished and.the pepole were reduced to
poverty.They went to the Prophet (peace and prayers be upon
him) and asked his permission to slaughter their camels, and he
agreed. ‘Umar met them and they told him about it, and he said,:
How would you survive after slaughtering your camels? Then he
went to the Prophet (peace and prayers be upon him) and said: O
Allah’s Messenger ! How would they survive after slaughtering
their camels? Then the Messenger ordered ‘Umar: Call upon the
people to bring what has remained of their food?). This ha-
deeth indicated securing food for the needy, and it can be held
analogous with he case of securing medical treatment services for

the poor as food and treatment are very essential for preservimg
oneself and one’s mind,

——————

(1) Narrated by Al-Bukhari , vol 6, p 195.
(2) Narrated by Al-Bukhari . vol, 3, p 109,

51-



* Vol.IX, 1998, 36th Edition, Contemporary Jurisprudence Research Journal *

on all citizens or employees and the like through a company un-
dertaking that; and is financed by the insured person, the employer
and the state. It aims at protecting the limited -income classes in
particular and providing treatment for them when affected by ill-
ness. Morever, acheiving profits is not of its goals, and that pay-
ments made by labourers vary from one to another because these
payments are but a proportion deducted from their salaries and not
a fixed sum of money. Furthermore, it playes a positive role in im-
porving the health level and in reducing mortality.

In view of the fact that social health insurance is one of

types of the state’s guaranty to its citizens and not a commutation
contract, then all inconviences reported regarding the commercial
one should not be directed to it; and hence ignorance, uncertainty
therein and what can result of prohibition from them are to be par-
doned. | .
Social health insurance is generally recommendable,but when pro-
vided to the poor, it would be obligatory.State’s guaranty, in-
cluding health care is provided for all citizens in general and for
the poor in particular. This can be indicated- by many'evidences;
some of them are: ' '

1- On the authority of Abu Hurairah, may Allah be pleased with him,
that a dead man in debt to others used to be brought to Messenger
of Allah (peace and prayers be upon him) who would ask him:
Has he left anything to repay his debts? If he was informed that
he had left something to cover his debts, the Prophet would offer
the funeral salat for him; otherwise he would say to the Muslims
{present there): perform the funeral Salat for your friend. But
when Allah helped the Prophet (peace and prayers be upon him)
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execute although it includes ignorance and uncertainity.

The insurance company is entitled to have premiums even if the
insured person doesn’t fall ill, and also it is entitled to have pre-
miums in case the insured persons falls ill and medical treatment
has been provided to him even if he is not cured, unlike the sum

paid for Ju‘ala (Ju‘l) which will not be due unless work being ac-
complished(®,

The insurance company (the insurer) determines a fixed period for
the validity of the insurance coniract during which it becomes
bound to provide medical treatment for the insured person. .But if
the contract expires and the two parties don’t renew it, the com-
pany will not be obligated to treat the insured person, unlike
Ju‘ala in which neither knowledge of the period nor the amount of
work are stipulated. That is to say, it would be permissible inspite
of the existence of both ignorance of work and its period®.

The insured person will be covenanted to pay fixed premiums
soon after he signs the contract of the commercial health in-
surance; and hence it would not be pemns51ble for him to pay
lesser than what he has agreed upon even if he doesn’t fall ill, in
contrast with the (Ju‘l)in which -bdth increase and decrease are

permitted before starting work®®),

The Rule on Social Health Insurance

It is defined as health service imposed by the goverment

(1) Ibid.
(2) “Al-Mughnk” - (Ton Qudamak) vol 8, p 138.
(3) "Al-Muhuththub” (Ash-Shirazi), vol 2, p 273.
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and prayers be upon him)prohibited Bai‘Al-Hasat(!) and bai' Al-
Gharar(®),

4-  The contract of health insurance implies an obligation that is not
legally (Shari‘ah) binding. Truely the insurer does not cause illness
for the insured person so as to provide for him a guarantee of mon-
ey as well as the costs of medical treatment. Almighty Allah says
in this regard:

-.No bearer
of burdens can bear

The burden of another®)".

- Can Health Insurance be Interpreted as Ju ‘ala ?

Health insurance being interpreted as Ju‘ala (payment for a definite
work no matter who accomplishes it) is invalid as there are many
differences between them. Some of them are: '

1- Commercial health insurance is a “binding™ contract unlike Ju‘ala
which is a “permissible”contract, That is,it is permissible for any
one of the two contracting parties to annul the contract in Ju‘ala®)
in contrast with the insurance conl:ract in which no one of the two
contracting parties is allowed to annul it with his own accord.
Based on this,uncertainity and ignorance don’t affect Ju‘ala as it is
a permissible contract contrary to the commercial insurance con-
tract in which the insurance company (the insurer) is obligated to

(1) Afrom of sale in which the seller throws some pepels towards his goods, and the buyer
should take the item on which pepels fall.

{2) Narrated by Muslim. vol 3, p 1153.

(3) Surat Al-An‘am . verse 164,

{(4) *Bidayatul-Mujtahid" (Ibn Rushd). vol 2, p 235,
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2-

Commercial health insurance is but a sort of selling a debt for a
debt and beacause insurance premiums are not paid at the “council
of contraction” as they are regarded as a debt which the insured

person is covenanted to pay; also what is paid by the insurer, in

" case of illness, is regarded as a debt which he is covenanted to pay.

. This is considered as Haram based on what was narrated by Ibn

“‘Umar that he Prophet (peace and prayers be upon him) prohibited
the selling of kali’ for kali’, e.i, the selling of postponed debt for
another one, and he (the Prophet) explained that and said:

This is the selling of Nasi’a for Nasi’a("). However, there was a
broad Consensus on the prohibition of such kind of selling®.

Commercial health insurance ia s commutation contract which in-

~ cludes an excessive Gharar (aleatory) because both the insured per-

son and the insurer ignore, at the time of contraction, whether all
the premiums can be paid or only some of them; and that is due to
the probability of the death of the insured person after he had paid
some premiums.Also the insurer ignores whether he will pay

something to the insured person or not because making of payment

" is a matter dep_endent on “unknown” which is sickness.However, if

this proved tlo__' be true regarding the health insurance,it would be

~ Haram and,in turn,the contract would be invalid based on what

was narrated by Abu Hurairah that the Messenger of Allah (peace

(1) “Nusub Ar-Rayah” (Az-Zaila'i) vol 4, p 40.
(2) “Mawahib Aj-Jaleel” by (Al-Hattab) vol 4, p 367.
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The first one: the premiums paid by the insured persom being
equal to the cost of medical treatment services he receives; and in
this case Riba An-Nasi’a (delay usury) takes place due to the fact
that the insured person had paid a sum of money in a commutation
contract and received the same amount after a time as a substitute,
This is known as Riba An-Nasi’a which is forbidden by many ev-
idences, such as for example his Almighty statement:

But Allah hath permitted trade

And forbidden usury(),

And the saying of he (peace and prayers be upon him):
Gold is to be paid 'forrby_gold,_silvgr by silver,....like for like,
~payment be made on the spot. I.f anyone gives more or asks
more, he has dealt in Riba. The receiver and the given are
equally guilty®) The evidence taken from the hadeeth is the -
phrase (payment be made on the spot). '

The second condition: the premiums paid by the insured
person being lesser than what he receives from the insurer. In this
case both Riba An-Nasi’a and Riba Al-Fadh! (Excess usury) will
take place; the thing which is regarded as Haram due to many ev-
idences including those mentioned for the first condition.

The third condition: the premiums paid by the insured person be-

ing more than th cost of services he receives. And this is Haram

due to the following reasons:

(1) Surat Al-Bagarah , verse 275.
(2) Narrated by Muslim , vol 3, p 1211,
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Difference between the Co-operative Insurance and the Social
one:

1- Co-operative insurance is optional while the social one is com-
pulsory.

2- In co-operative H.I, the insured person must pay subscription fees;
whereas in the social health insurance the insured person may pay
such subsciption fees which are a certain proportion deducted

from his salary, or he may not pay according to the regulations of
each country.

3- The co-operative health insurance fund is generally made up of the
total payments of subscriptions; while in the social one another
element can be added which is the sum of money paid by the state.

The Rule on Health Insurance:
Firstly: The rule on the commercial health insurance:

Since the commercial health insurance ia a contract of fi-
pancial commutation made between the insured person and the in-
surer; and as it is one of the types of commercial insurances, then
it is considered as Haram due to the following reasons:(1).

1- In most cases it includes one of the two types of the forbidden
Riba; because the payments made by the insured person in com-

parison with what he receives in medical service are limited to
these three conditions:-

(1) This is supposed to be the comrect opinion, See, the “Research of Insurance when Af-
flicted by Accidents and Necessities according to Islam point of view and within the
Sphere of Economics.” By (Dr. Ahmed Fahmey Abu Sinnah) p 159-172.
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by the insured person’s income.

5- Premium paid for in the commercial insurance increases due to the
standard of the required service and the kind of illness insured and
when it is likely to take place; whereas in the social one it does
not increase eveu if illness aggravates and the service would be
equal for all subscribers. |

Difference between the Commercial Health Insurance and the Co-
operative Health Insurance
1- Commercial health insurance is reqarded as a financial com-

mutative contract; while the other one is a donation contract.

The commercial one aims at achieving financial profits in contrast
with the reciprocal one which implies a moral aim; that is co-
operation in order to fragment the heavy costs of medical teat-

2

ment expected to overburden the sick..

3- Amounts of insurance premium paid for in the commercial in-
surance is equal for all those sharing the same type of service un-
like the co-operative insurance which is an obligation of donation.

4- In the commercial one, the insured person is not the insurer; while
the insured person and the insurer are the same in reciprocal in-
surance.

In the commercial health insurance, the insurer does not pay to the
insured person any sum from the profits, unlike co-operative H.I
in which both the surplus money and any profits if the reserved

money made; had been invested.

W
J
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It can be noted that social health insurance is compulsory and aims
at providing help to those who are entitled.()

3- Co-operative Insurance: It is a contract made by a group of people
to donate equal or various sums with the purpose of providing
medical treatment to each member of the group who falls ill. It
can be noted that such a contract is but a donation one aiming at
providing treatment for those who can not bear the burden of med-
ical costs. It is also a contract not seeking profits; as each one of
the subscribers .is cons_idered an insurer and an insured in the same
time. Thus, this type of insurance is one of the types of co-
operative insurance because it makes it pdssible for some people
to co-operate together in order to remove danger which can befall
on their properties; these people ¢an also co-operate to fragment
the costs of medical treatment which may affect any one of them.

Difference between Commercial Health Insurance and Social one:

1- Commercial health insurance aims at achieving financial profiis
unlike the social health insurance which implies a moral aim.

L\
)

Commercial one is optional while the other is compulsory.

3- In the commercial one, the insured person undertakes to pay the in-
surance premium alone. But in the social one, payment of the in-
surance premium is shared out among the insured person, the em-
ployer and the state.

4

In C.H.I premiums paid are of equal amounts for those sharing the
- some type of service;while to those paid for in the S.H.I are bound

(1) Thid,p271.
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treatment and medicines. However, this is supposed to be the ma-
jor obligation concerning the insurance against illness(!), This type
of insurance made on persons on one side and against damages on
the other side.This type of insurance prevailed in the capitalist
countries due to the big cost of medical treatment, particularly the

under going of surgical operations.Insurance permium paid by the

insured in such a type,generally varies according to his age, sex

and the quality of seruices provided to him(),

Social Health Insurance: It is a health service imposed by the gov-
ernment to all the people or to the employees and the like through
a company undertaking that in return for regular sums paid by the
insured _person; the employer and the state. This type of insurance
is appli_éd on all citizens in some countries like Austria, Denmark
‘but in .Italy, it is applied only on labourers®.

Insurance premium is shared by the employer, the employee
and the the state in different proportions according to the laws of
each country.But sometimes the state would not be bound to pay
any financial obligation as its rolé would be confined only on set-
ting regulations and ohsérving them However, sometimes the in-
dividual is pardonned to contribute in this fund which should be
paid by the state, the employer and other sources such as taxes®),

(1) Ibid, vol 7, p 137. :
(2) “At-Ta' meen ‘Ala Al-Haya Fil- Kuwau" ie "hfe Insurance in Kuwait”, By (Dr Mu-

hammed Rafeeq Al-Masri) p 230.

(3) “At-Ta’meenat Al-Ijtima‘ieyah”, i.e “Social Insurance By (Dr. Ahmed Jad Abdur-

Rahman & Dr. Muhammed Al-Kashif ), p 86,

(@) “At-Ta'meenat Al-I jtima‘ieyah”. i.e. “Social Insurance" By (Dr Muhammed Hassan

Fayig). p 103,
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Health Insurance in Islamic Figh
Dr. Hussien Mutawi ¢ At-Tartouri

Insurance, in the language means the demand for security
which holds the opposite meaning of fear(l). The issue of health
insurance had not been tackled by our scholars, may Allah rest
their souls in peace: Nevertheless, it came into existence in Ger-

many during the era of Bismarck iu the year 1881,
Divisions of Health Insurance:

1- Commercial Health Insurance: Is defined as a contract by which an
insured peréon pays an insurance premium to an insurer in return
for the latter’s undertaking to make payment of a certain sum of
money either all at once or in installments; and to repay all or part
of the costs of treatment and medicines to the insured person in
case of illness3).This type of insurance (insurance against ill-
ness)is considered as a personal one with regard to the insurance
payment which is defined as the detemuned sum of money paid
by the insurer to the insured person in case of his iliness.This sum
of money must be paid in full 1rrespect1ve of the damage which af-
fectd the insured person due to his illness. It also regarded as an
insurance against loss with regard to the repayment of the costs of

————————

(*) Department of Islamic Culture, Faculty of Education, King Saud University- Riyadh.
(1) ‘Lisan Al- *Arab (Ibn Manthonr) vol 13, p21.

(2) “At-Ta'meenat Al-ljtima‘ieyah Fid-Dual Al-‘Arabieyah" e.i “Social I.nsurance in Arab
States” - by Dr, ‘Amir Abdul-Malik. p 269,
(3) “Al-Wassit Fi sharh Al-Qanoun Ai-Madani”, By (As-Sanhouri) vol 7, p 137.
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Prophet (peace and prayers be upon him) : Wearing silk and gold is
forbidden for the males of my Ummah and allowed for their fe-

males.
However, Ibn Taimieyah based his opinion on the following:

1- Hadeeth Mu‘awyah that the Messenger of Allah (peace and
prayers be upon him) forbade to wear gold except to one Maqta‘(small
attached quantity of gold)().

2- As the Prophet (peace and prayers be upon him) made both silk
and gold in one rule in his saying: Wearing silk and gold is for-
bideen for the males of my Ummah and allowed .... so, attached
amount of gold is allowed; the same as that for silk(®),

Preference

The preferred opinion is that adopted by Sheikh Al-Islam Ibn Tai-
mieyah and those agreed with him, which permits ornamenting the
tools of war with small quantity of gold, and that silver has no fixed
amount indicating its permissibility.

And Praise be to Allah, firstly and lastly, and prayers of Allah be
upon our Prophet Muhammed, npon his family, and his Compan-
ions and whoever be guided by his guidance until the Day of
Judgement. '

(1) Musnad Al-Imam Ahmed, vol 4, p 92,
(2) “Al-Ikhtiyarat Al-Fighieyah", p, 77,



* On “Libas” of Gold and Silver for Men *

amount of silver not to reach the limit of extravagance(); while the
apparent opinion of Hanafieyah states that this amount should be set
according to habit and not to exceed it(®),

The third opinion: it is permissible to use small quantity of attached
amount of gold in a weapon, but there is no limit for the amount of sil-
ver. This is an opinion stated by Sheikh Al-Islam Ibn Taimieyah®)
Hanafieyah and those agreed with them derived evidences from the
hadeeth of the Prophet (peace and prayers be upon him):Those are
Haram (silk and gold) to the males.....). And as for the silver, they
say that: to adorn with it is the same as adoming with gold, where
pride and show-off can occur by using it®,

Shafieyah and those agreed with them supported their opinion with
the following evidences: '

1- What was previously proved that the pommel of his sword (peace
and prayers be upon him) was of silver,and accordingly other tools of

war can be compared with it as they share the same meaning(®).

2- Because when omamenting them this would frighten the enemy
and help showing power(®, and also because being a small quantity is
a habit. But for the prohibition of ornamenting them with gold, they
derived evidence from the generality reported in the hadeeth of the
(1) “Minbaj At-Talibeen”, p 31.

2) “Kashshful-Qina‘", vol 2, p 236.

(3) “Majmou‘Al-Fatawa", vol 21, p 87.

(4) “Majmou‘Al-Anhur”, vol 1, p 535.

(5) “Nihaytul-Muhtaj”, vol 3, p 92.

(6) “Al-Majymou’, vol, 12, p 523,
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suuport their opinion:

What was narrated that the sword of ‘Uthman had been adorned
with a nail of gold(D,

_ What was narrated that the sword of ‘Umar had been adorned with
an ingot of gold®, |

Prefernece

The preferred opinion is that held by Malikieyah and Hanabilah
who advocate permission as it is preferred for a man to wear small
quantity of gold. So, since it is permissible for him to wear. small
quantity of it in the normal Libas, then using it in Libas Al-Harb (war)
is of priority, and as the sword-is one of the tools of war, then orna-
menting it with gold would enrage Non-Believers®®.

C- They disagreed on ornamenting the other tools of war, except the
sword and were in three opinions:

The first one: permission is confined to the sword, so it is not per-
missible to ornment other tools of war. This is held by Hanafieyah and
Malikieyaht4),

The second one: Shafi‘ieyah and Hanabilah advocated for the per-

mission to ornment them(tools of war) with silver rather than with
gold which is not permissible(). Shafi‘ieyah determines the allowed

{1) “Al-Mughni”, vol 4, p 227.

(2) Tbid.

(3) “As-Sharh Al-Mumti*", vol 3, p 120-121.
(4) “Al-Hidayah”, vol 10, p 21,

(5) “Al-Majmou’, vol 3, p 38,
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Shafi‘ieyah and Hanabilah which does not differentiate between the
Mujahid and the other. Besides the evidences given by Shafi‘ieyah
who argue that the texts concerning ornamenting of a sword were re-
ported in a general form, therefore to specify the allowance of orna-
menting for the Mujahid and not the others is lacking in evidence;
therefore, one should comply with generality till the specified is re-
ported. Thus, aécording to the preferred opinion with regard to the Li-
bas of man, it is permitted to use small quantities attached to others;
and that silver has no fixed limit indicating its permissiblity.

B- They disagreed on ornamenting a sword and were in two opinions:
The approved opinion according to the Mathhab of Abi Hanifah and
Ash-Shafi‘i doesn’t permit that'D. While Malikieyah, and Hanabilah
advocate permission(?).

Hanafieyah and Shafi‘ieyah established their opinion on the following
evidences:

_ Several traditions had been reported regarding the permission of us-
ing silver, unlike gold which therefore will be Haram based on the
generality mentioned in the evidences of prohibitions(®),

_ Because omamenting with gold implies extravagance and pride(®,
While Malikieyah and Hanabilah delivered the following evidences to

(1) “Tabyeen Al-Haga‘iq”, vol 6, p 1S5.
(2) “Sharh Al-Kharshi”, vol 1, p 99.

{3) “Hashiat Ibn *Abdeen”, vol 6, p 359,
(4) “Tuhfat ul-Muhtaj” vol 3, p 278.
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Fuqaha of different Mathahib agree on the permissibility of orna-
menting sword with silver{!) based on some evidences:

1- The hadeeth of Anas, may Allah be pleased with him, in which he
says: the pommel of the sword of the Messenger of Allah (peace and
prayers be upon him) was of silver(®, |

2- The hadeeth of Hisham Ibn ‘Uruah on the authority of his father in
which he says: the sword of Az-Zubair was ornamented with silver
and so for that of ‘Uruah(®. But ornamenting the sword, according to
Malikieyah, is permissible if being used for Jihad in the cause of Al-
1ah; but if nsed in Islamic countries, then it will not be permissible to

ornament it(*),

Shafi‘ieyah didn’t differenciate between the Mujahid and the oth-
er in this matter. This is also the apparent opinion of Hanafieyah and
Hanabilah(®). Shafi‘ieyah argued by two aspects: it is called a war too]
even if owned by someone who doesn’t go to war,and also enraging is
actually taking place. - ' '

I say: The preferred opinion is that held by Jumhour of Hanafieyah,

(1) “Al-Bahr Ar-Raig", vol 8, p 190.

(2) “Talkhees Al-Habeer", vol 1, p 52.
"(3) Sahih Al-Bukhari, vol 5, p 8.

(4) “Sharh Manhul-Jaleel”, vol 1, p 33.

{5) “Nibaytul-Muhtaj”, vol 3, p 93.
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opinion is that held by Hanafieyah and Hanabilah who stated that: for-
bidden for the boy is what is forbidden for a man, and that in terms of
abiding by the generality reported in the texts concerning the pro-
hibition for males, as no definite age was specified although specifica-
tion is not allowed without an evidence, and howoever, there is no ev-
idence. Moreover, the boy, though he is not responsible but his
guaradian is 6bligated to urge him doing ordinances and abnodining
prohibitions, and hé will be punished by Ailah if he neglects that, in
compliance to Alr__ﬁighty statements:

O ye who believe

Save yourselves and your

Families from Fire(?,

And also following to the hadeeth narrated by Abdulllah Ibn ‘Umar:
Ask your sons to perform Salat at the age of seven®..............c.......

And also from the actioﬁ of the Pfophet of Allah (peace and prayers
be upon him) when he forbade Al-Hassan Ibn Ali,when took a piece
of date from the dates given in charity and put it in his mouth, and
said to him: Expel it from your mouth®.

On Ornamenting War Tools:

They include all the tools the Mujahid uses in war. Fugaha de-
livered various opinions in this concern:

(1) Surat At-Tahreem, verse 106 .
(2) Sunan Abi Davoud”, vol 1, p 334,
(3) Sahih Al-Bukhari, vol 2, p 135.
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until they attain puberty(®.
The first party gave the following evidences to support its opinions:

1- The general prohibition taken from the hadeeth of he (peace and
prayers be upon him): Those (gold and silk) are Haram to the
males.....). The text prohibited silk and gold to the males of the Um-
mah without mentioning maturity as a condition.So those who orna-

ment the Libas of boys are in sin as we are obligated by Allah to pro-
tect them(.

2- ‘Umiar, Ibn Mas‘oud and Hudhaifah used to tear out shirts of silk
worn by boys®. '

3- The boy should know what is permissible and prohibited in Shar-
ja‘ah so as to adapt himself and get accustomed for that”, and hence
he must be prohibited from wearing silk and gold. _

Malikieyah and Shafi‘ieyah who advocate for permission. supported
their opinion that the boy is not, according to-Shari‘ah a responsible

person and he is not in the same meaning as a man‘®,
Preference:

After reviewing the different Mathahib: of Fuqaha and evidences
delivered by each party, it became apparent to me that the prefered

(1) “Sharh Manhul-Jaleel”, vol 1, p 33.
(2) “Hashiat Ibn ‘Abdeen',', vol 6, p 362.
(3) “Kashshful-Qina"", vol 1, p 282.

(4) “Al-Winayah”, vol 9 ,.p 241.

(5) “Al-Majmou*", vol 4, p 436,
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They also disagree on making the finger-tip and the finger and were in

two opinions:

The first one: Prohibition of that, and its the apparent opinion of Mal-
ikieyah and Hanabilah(D,

The second opinion: It is permissible to have the finger-tip made of .
gold analogous with the nose, unlike two finger-tips and the finger
which are not permitted to have them made of neither gold nor silver,
as it is functionless and act only as an adornment; in contrast to the
tooth and the finger-tip which can be moved. This is the approved of
the Shafi‘ieyah opinion®.

Preference: -

The preferred opinion is that held by Malikieyah who disapproved
that as no necessity arises, and is only acts as an adornment. However,
the preponderant to me is the prohibition of whatever made of gold
and not silver as, we earlier mentioned that no limit is fixed indicating

the permissibility of silver.
On Ornamenting the Libas of a Boy:

Fugaha have two opinions regarding ornamenting the Libas of a
boy with silver or gold. The approved opinion from the Mathhab of
Abi Hanifah and Ahmed states that it is Haram®. Whereas, Mal-
ikieyah and Shafi‘ieyah advocate for permission since they are boys

(1) “Hashiat Ad-Dusouqi Ala Ash-sharh Al-Kabeer”, vol 1, p 63.
(2) “Nihayatul-Muhtaj", vol 3, p 90.
(3) “Al-Hidayah”, vol 10, p23.
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that: ‘Arfagah Ibn sa‘d had his nose cut off and got a silver nose, but
it developed a stench, so the Prophet (peace and prayers be upon him)
ordered him to get a gold nose(?.

B- They disagree on fastenj'ng a tooth or teeth with gold and silver.
Abu Hanifah believe that fastening with gold is not allowed, but it is
allowed with silver, and argue that the established principle of Sha-
ri‘ah conceming gold is.prohib_i_t'ion, and permissibility is only made
for necessity which can be removed by using silver in a tooth, and
hence gold remains prohibited®, Whereas Malikieyah, Shafi‘ieyah,
Hanabilah and Mohammed Ibn Al-Hassan® from Hanafi‘eyah permit
the fastening with both gold and silver®, reasoning out as follows: -

1- “Uthman and others were known to have fastened their teeth with
gold, and no one objected that.

2- Since it is a necessity, it was permitted analogous with nose(®.

Preference:

The prefefred opinion.is that of the Jumhour who permit fastening
with gold analogous with nose due to necessity on both, as differentia-
tion between identical matters is legally (Shari‘ah) refuted.

{1) Sunan Ab1 Dawoud vol 4, p 434
"(2) “Al-Hidayah", vol 10, p 23. .

(3) Muhammed Ibn Hassan: one of the slaves of Shaiban, n friend of Al-Imam Abi Ha-
nifah, Imam on Figh and Usoul. He spread the knowledge of Abi Hanifah He has
many books on Figh and Usoul, He was born, 131'H and died 189. See Al-*A ‘Tam by
(Az-Zirakely), vol 6, p 08. ' ' '

(4) “Ad-Dur Al-Mukhtar”, vol 6, p 364.

(5) “Tuhfrul-Minhaj”, vol 3, p 275,
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1- Jumhour of Hanafieyah, Malikieyah and Hanabilah advocated per-
mission for that(!), And the standard set by Malikieyah concerning the
allowed limit for this small quantity is that: the gold should be less
than silver, but if it is equal to it or weighs more than it, it well be
Haram®.They argue that: gold is regarded as an attached part and
hence it can worn out (due to successive use) the same as the mark
used in garments and s0 no one can be regarded as a wearer of it®),
Whereas Shafi* 1ayah hold that it is Haram(®), based on the general ev-

idences stated for prohibition as well as the non- avalhblhty of the
need for that.

The Prefernce:

The preferred oplmon is what was held by the Jumhour of Han-
afieyah, Shafi’ 1eyah and Hanabilah who permit ornamentmg silver
with small quantity of gold

On Havmg one’s Nose and Tooth made of Gold and Sllver, in-
cluding:

Whatever one is forced by necessity to make from them such as
fastening of a tooth, a finger-tip and a finger. Fuqaha have different
views regarding this issue:

A- They agree on the permission of making nose from gold or silver,
and of making tooth and its fastener from silver®); and reasonad out

(1) “Al-Babr Ar-Rai'q", vol 8, p 191,
(2) “Ashsharh Al-Kabeer”, vol §, p 63,
(3) “Al-Hidayah”, vol 10, p 23,

(4) “Sharh Raudh At-Talib” vol 1, p 379.
(S) “Al-Hidayah™, vol 10, p 23.
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we can refer to. And as for the evidence used by the Hanafieyah it is
but a weak hadeeth on which no plea can be based.

3- A ring should be only one, otherwise it will be prohibited. This is
the opinion of Malikieyah(!), While the apparent Hanafi opinion per-
mits to wear many rings, but not as an adornment, otherwise this act
will be prohibited®. Shafi‘ieyah and Hanabilah permit that; and ac-
cording to Shafi‘ieyah, the number of rings is not important as that is
not considered as an extravagance. and according to Hanabilah, such
an act should be according to habits(®).

Preference:

After this review, it becomes quite clear to me that what was held
by Shafi‘ieyah and Hanabilah is the most preferred opinion, and that
because the texts concerning the permissibility of wearing rings were
reported without restricting a number. Moreover, the established prin-
ciple in.Shari‘ah with regard to wearing rings is permissibility and
hence it is the same whether rings are numerous or only one. Besides,
restricting permissibility to wearing one ring is a groundless matter.
The preferred opinion regarding the criterion which regulates the
number of rings is that: it should not reach the limit of extravagance
which is forbidden in Shari‘ah. | | |

Is it Permissible to Ornament a Silver Ring with small Quantity of
Gold like a Stone, very small part, a Nail and the like?

Fugaha disagree on that as follows:
(1) “Sharh Az-Zurgani Ala Khaleel", vol L, p 36.
(2) “Ad-Dur Al-Mukhtar”, vol 6, p 359.
(3) “Nibayatul-Muhtaj", vol 3, p 92. , “Kashshful-Qina*", vol 2, p 238.
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Whereas Malikieyah believe that it should weigh two dirhams and
Jess, and if increases it is Haram(!) They based their argument on the
hadeeth: It should weigh twe dirhams (silver 6 gms, approx) and
its stone should be of silver too. The prophet of Allah used to put the
stone next the palm of his hand.

The approved opinion according to Shafi‘ieyah and Hanabilah is
that wearing of a silver ring matches with custom and habits(®), They
argued that Prophet and his Companions wore silver rings.
Preference:

The preferred opinion is the one held by the Fugaha of Shafi‘ieyah
and Hababilah because the texts concerning the permissibility of
wearing silver rings were reported in general form and were not spec-
ified by a fixed amount or quality. Therefore, it should be referred to
customt,as the amount used is contradictory to habit,had been regarded
as an extravagance included in the generality of Allah’s saying:

But waste not by excess,

~ For Allah loveth not the wasters®.

Moreover,claim of prohibition of whatever weighs as much as a
Mithkal or two dirhams must havé a text, but no text was provided for
that nor any fixed amount had been known about the Prophet (peace
and prayers be upon him) and his Companions to have reported, so as

ssssmmmenn.

(1) “Ash-Sharh Al-Kabeer”, vol 1, p 63.
(2) “Mughni Al-Muhtaj”, vol 6, p 392. “Sharh Muntah Al-Iradat”, vol 1, p 406.
(3) Surat Al-A‘raf, verse 31.
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1- He who wears it should not take it as an adornment, otherwise it
will be Haram. But if he takes it both as ar adornment and as stamp, it
will not be Haram; this is held by Hanafieyah(!). But Malikieyah stat-
ed that as stipulation one should not wear it by way of pride and show-
ing @ff, or in disobedience(®). However; Shafi‘ieyah and Hanabilah
had absolutely permitted that whether one wear it as an adornment or
not®,

Preference:

The preferred opinion is that held by the Jumhour of Malikieyah, Sha-
fi‘ieyah and Hanabilah who believe in permissibility, whether adorn-
ment intended or not, and this becanse the texts regardiﬁg wearing of a
silver ring were reported in a general from. Therefore, one should not
particularize unless there is an evidence that requires particularizing,
and in this case there is none. Moreover, if the allowance for wearing
a ring had been confined to a certain condition, then the Prophet
(peace and prayers be upon him) would have indicated it and as he has
not done, then, it is absolulely permissible. '

2- Hanafieyah hold that gold may not be more than a Mithkal {a
weight approx, 4,24 gms)* and derived evidence by what was stated
by the Prophet {peace and'pray'e'rs be upon him) : Make it (ring) of
silver, and do not weigh it more than a Mithkal®,

(1) “Ad-Dur Al-Mukhtar”, vol 6, p 359.

(2) “Mawahib Aj-Jaleel”, vol 1, p 127,

(3) “Sharh Raudh At-Talib”, vol 1, p 379, “At-Tankeen", p 115,
(4) “Al-Lubab”, vol 4, p 158,

(5) Sunan Abi Dauoud, vol 1, p 428.
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is Haram However, it is noteworthy that a man should not wear what-
ever coated with gold like watches and the like, and that due to two
reasons:

1- People may mistakenly think ill of him that he is wearing gold
watch. ™

2- Others may follow him and try to get the same; as it is a nature in
them. So, any one gets a watch coated with gold or receives it as a
gift, it is better for him not to wear it though no blame will be on him
if does that{1),

On Wearing a Silver Signet-ring

People of knowledge unanimously agreed that a man can wear a
silver signet-ring(® supporting this with the following evidences:

1- Anas, may Allah be pleased with him, narrated that the ring of the
Messenger of Allah.(peace and.prayers be upon him) was of silver,
and its stone was of silver too(3,

2- Anas, may Allah-be pleased with him, narrated that: when the
Prophet (peace and prayers' be upon him) intended to write to the Byz-
antines it was said to him,: Those people would not read your letter
unless it is stamped. So the Prophet (peace and prayers be upon him)
took a silver ring and got “Muhammed, the Messenger of Allah” en-
graved on it as if I am now lboking at its glitter in his hand®),

Ring Conditions
Fuqaha had stipulated several conditions for the silver ring:

(1) “Ash-Sharh Al-Mumti*”, vol 1, p 122-123.

(2) “Al-Hidayah”, vol 01, p 21. , “Sharh Az.Zurqani Ala Mukhtasar Khaleel:, vol 1, p 36,
“Sharh Raudh At-Talib”, vol 1, p 379. “Sharh' Muntaha Al-Iradat”, vol 1, p 405.

(3) “Sahih Al-Bukhari:, vol 7, p 52.

(4) “Sahih Al-Bukhari”, vol 7, p 53.
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Preference:

The preferred opinion is that held by (Jumhour) who were with
permissibility provided that gold is not pure, and this is due to their
strong evidences. They compare (the used up) to non availibility and
added that since the small quantity of the attached amount of gold is
permissible, then this can be applicable to Tamwech as it is regarded
50; and the preferred opinion regarding silver is that: there is no limit
for its permissibility. .

Applications on the Preferred Opinion

From the applications on the preferred opinion, many questions re-
garding the Libas of gold and silver for men will be answered. Some of

them are:

1- The man wearing of a watch that is made of pure gold or silver or
rather coated with one of them, or contains some pure parts of one of

them such as an apparent nail or frame.

2- And also such as buttons of garments, belt fastener, glssses frame,
the chain tied to the pager and whatever items people create pertaining
to Libas. It is better, when speaking about these matters, to explain
them in details. That is:

1- If they are made of pure gold, they are Haram,
2- If they are coated with gold, then they are Halal,

3- If they contain little part of gold such as a nail and the like, they are
Halal, otherwise they are Haram.

4- If they are all made of pure silver, they are Halal except when ex-
travagance, pride or imitation of women takes place; then in this case it
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a vessel of brass being put in the melted substance so that it might
acquire its colour; while coating is the act of making gold or silver

like paper and then coating iron and the like with it(!.
Fuqaha have delivered two statements regarding this matter:

the first one: it is permissible as long as it is not pure and this was
held by Hanafieyah and Malikieyah and the apparent opinion of
Shafi’ieyah(®.They argued that coating can worn out and no long-
er can have the quality of purness, therefore, there no meaning if

its colour remains®),

The second: it is prohibited to wear whatever is coated with one of
them except when its colour changes and nothing of (gold or sil-
ver) can be exctracted when exposed to fire.This is the Mathhab
of Hanabilah® who advanced as an argument for its prohibition
that Tamweeh might include pride and may affect the feelings of
the poor and cause confinement of the Naqdain; whereas they
argue for its permissibilty when its colour changes and nothing re-
‘sulted from it, that the underlying cause for prohibition no longer
exists and thus there will be no room for extravagance, pride and

whatever hurts the hearts of the poor(®).

(1) “Sharh Muntaha Al- Iradat”, vol 1, p 25.

(2) “Ad-Dur Al-Mukhtar”, vol 6, p 344, “Ash-Sharh Al-Kabeer:, vol 1, p 16 “Sharh Raudh
At-Talib”, vol 1, p 379.

(3) “Majma‘ Al-Anhur”, vol 2, p 537.

(4) “Kashshaful Qina*”, vol 2, p 282.

(5) Ibid.
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2- The established principle in Shari‘ah regarding this matter is per-
missibilty(]), which is indicated in his Almighty saying

It is He who hath created for you |

All things that are on earth;®),

3- The prohibition of using silver is not applicable except in the use
of vessels for drinking and eating and when men behaving and being
mimic to women®. So, other than that remains Halal due to the es-
tablished principle.

The preferred Opinion

After reviewing the Fuqaha opinidns and ménﬁoning their cV~
idences concerning this case, the preferred opinion to me, and Allah.
knows best, is that dopted by Sheikh Al-Islam, Ibn Taimieyah in
which he permlts the small quant:ty of gold that is attached to other
items such as in embrmdery and’ithe like on condition that not to ex-
ceed the limit of four fingers; and as for silver, there is no limit fixed
for its permissibility unless that results in extravagance and pride, or
imitation of women, which in this case, will be forbidden.

On Libas Coated with Gold and Silver:
Tamweeh; According to Hanafieyah, Shafi‘ieyah and Malikieyah is

known as coating®. But Hanabilah differentiated between them and
defined Tamweeh as the act of melting gold or silver with

(1) “As-Sail Al-Jarrar”, vol 4, p 121,
(2) Surat Al-Bagarah, verse 29.

(3) “Al-Majmon‘", vol 4, p 444,

(4) "Al-Dur Al-Mukhtar”, vol 6, p 344,
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is not applicable here; as the Prophet (peace and prayers be upon him)
and his Companions used to wear silver rings and to adorn their

swords with silver.
2- Since it being a habitual ornament for man, then it is like ring{l.
Evidences stated by the adherents to the fourth opinion:

1- Messenger of Allah (peace and prayers be upon him) forbade the
wearing of gold with the exception of one Magta® (small amount of
gold)?).

2- Prophet (peace and prayers be upon him) made one rule for both
gold and silk in his saying: Wearing silk and gold is prohibited for
the males of my Ummabh....

Therefore,.an attached amount of ‘gold is allowed the same as that of
silk®),

Those adhiring to the fifth opinion stated the following as evidences:
1- Allah Almighty statement:

wineeesy When He hath

Explained to you in detail

What is forbidden to you®.

Since Almighty Allah explained not the prohibition of ornamenting
with silver, then it is considered as Halal(®).

(1) “Al-Mughni”, vol 4, p 226,

(2) “Musnad Al-Imam Ahmed”, vol 4, p 92.
(3) “Al-Ikhtiyarat Al-Fighieyah, p 77.

(4) Surat Al-An‘am, verse 119.

(5) “Al-Muhullah”, vol 9, p 246,
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these (silk and gold) are prohibited for the males of my Ummah. It
indicated that it is a general text concerning prohibition and no specif-
ic text was stated for it(1),

2- The Prophet’s prohibition of gold rings though they are small in
amount implies that there is no difference for gold whether less or
much®@.

3- And because extravagance is apparent in using both small or large
quantities of gold®,

Adherents to the third opinion reasoned out as follows:

1- General prohibition on the wearing of gold by men.

2- The effective case of prohibition, on extravagance and vanity is
still applicable to avoid the heart breaking of the poor and to confine
the Naqdain (gold and silver) to their proper use®.

The reason of attaching silver to gold in prohibition is that it is one of
the Nagdain, which implies extravagance and pride and hence it is for-
bidden for men to wear the same as gold, and also in being analogous
to the rule of using silver in making vessels(®,

The reasons for permitting the habitual small quantity of silver as or-

nament are as follows:

1- The established principle prohibiting the use of silver as ornament

(1) “Al-Majmou*, vol 6, p 38,

(2) “Al-Muhuththub” vol, p 115,

(3) Ibid.

(4) “Kashshaful Qina*", vol 1, p 282,
(5) “Al-Mughni”, vol 4, p 226.
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$- Using gold as an adornment is Haram whether in small or large
quantities; whereas no limit is fixed for the permissibility of silver.
This is the opinion adopted by a group of the people of knowledge(D.

Evidences stated by each Party:
Adherents to the first opinion derived evidences as follows:

1- What was narrated by ‘Umar Ibn Al-Khattab, may Allah be
pleased with him, that the Prophet (peace and prayers be upon him)
forbade the use of silk to the extent of two fingers, three fingers or
four fingers(@,

2- Also, it was narrated that the Prophet (peace and prayers be upon
him) used to wear a cloack bordered with silk®). The two ahadeeth in-
dicate that striping and bordering with silk are permitted when added
to the garment and a small quantity of it is used in a way not intented
in itself. Accordingly, gold, silver and silk are equal in prohibition®.
3- Beingina small quantity and a subsequent that is not intended in
itself, it has got no rule; because it became a susbsidiary to (apart of}

the garment, and he is not regarded to have worn it(5).
Adbherents to the second opinion derive evidences as follows:

The saying of Prophet (peace and prayers be upon him) :Both of

(1) “Al-Muhuilzh", vol 9, p 242., “Al-Majmou*” vol 4, p 444,
(2) “Sahih Muslim”, vol 2, p 1643,
(3) Sahih Muslim”, vol 2, p 1641.
(4) Hashiat Ibn*Abdeen”, vol 8, p 355.
(5) Ibid.
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On “Libas” ornamented with Gold and Silver:
Fuqaha stated five opinions concerning this matter:

I- Ornamenting Libas with gold and silver is permissible if it is used
in small quantities, and being subsequent but not inteded. This is held
by Hanafieyah(!).

2- Malikieyah and Shafi‘ieyah hold that ornamenting libas with gold
and silver whether by embroidering, weaving or using gold buttons®
is obsolutely forbidden. But Shafi‘ieyah permit ornamenting girdle
and boot only as they see them as libas Al-Harb (war)®). However, use
of gold is forbidden as long as it doesn’t rust, but if it becomes-rusty
so that it can’t be distinguished, then the wearing of it will not be for-
bidden™.

3- It is forbidden for the male to adorn his libas with gold; unlike sil-
ver if used in small quantity then it is allowed. This is the authenticat-
ed opinion in the Mathhab of Ahmed®).

4- Small quantity of gold which is Tabi* (added to the garment or any
other item, like watch...etc), such as embroidery and the like is al-
lowed as long as it doesn’t exceed four fingers. Thié ié the opinion of
Ahmed, and what was selected by Ibn Tanmeyah with regard to gold
rather than silver(®,

(1) “Ad-Dur Al-Mukhtar”, vol 8, p 344,

(2) “Sharh Az-Zurgani”, vol 1, p 35, , “At-Majmou*", vol 4, p 440.
(3) “Nihayatul-Muhtaj” , vol 3, p 93.

(4) “Al-Majmou'", vol 4, p 443,

(5) “Kashshaful-Qina*", vol 2, p 237

(6) “Al-Muhurrur®, vol 2, p 140, “Majmou* Al-Fatwa™, vol 21 p 87,
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On “Libas” of Gold and Silver for Men

pPr. Muhammed Iba Sulieman Al-Minai‘i )

What is meant by Libas here is whatever pertains to the body
which can be worn; or whatever pertains to the worn item in such a
manner that it can be apparent. So that, it-includes whatever may be
worn on the body of normal and war clothes, hand watch, the ring and
the like which people innovate in matters having relation with wear.
On Wearing Pure Gold:

Fugaha are in agreement that using ornaments made from pure
gold, such as ring crown and anklet are forbidden for men(". Ev-
idences for that are:

1- On the authority of Abi Musa Al-Ash‘ari that the Messenger of Al-
lah (peace and prayers be upon him) said: Wearing silk and gold is
prohibited for the males of my Ummah (community), and allowed
for their females(?.

2- Abou Hurairah narrated that the Prophet (peace and prayers be
upon him) forbade using gold rings®.

(*) Assistant Professor at the Department of Judicary. Ummul - Qura University Makka
Al-Mukurramah,

(1) See “Majma‘Al-Anhur”, vol 2, p 535, “Ash-shar Al-Kabeer”, vol 1, p 26. , “Al-Hawi”,
vol 3, p 275, “Kashshaf Al-Qina™ , vol 2, p 234,

(2) “Sunan At-Tirmithi" , vol 4, p 217,

(3) “Sahih Al-Bukhari” , vol 7, p 51.
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{ameasure of capacity equal 3 kg approximately)which can satisfy
a definite need of a human being.Moreover, food at that time was
so facile for the donor to give and more useful to the receiver(l),

If the poor are to be given wheat, barely or dates in our present
time, they well definitely be forced to sell them at cheaper prices
and replace them by their daily food, and hence the actual value
prescribed for Zakat ul-Fitr will decrease and may reach one half
because the buyer will exploit the poor’s need for money and buys
it for very low prices. This means that Zakat ul-Fitr in these kinds
is not the most useful to the poor for the time being; and it will not
reach his hand with its value determined by the Legislator, and

- that the beneficiary from this process is neither the poor nor the

rich, but they are those greedy traders®,

The Preference

From the preceeding it became apparent that the payment of the
equivalent value for Zakat ul-Fitr, should a need or interest arise,
is permissible particulary if it is in cash and is paid for dewelers as
it is more useful for them to be given money instead of wheat or
barely so as to satisfy their needs easily. And If there arise no

.need nor an outweighing interest but the interest can only be

achieved by giving them from the kinds mentioned in the hadeeth,
then payment of the equivalent value would not be permissible the
same as way Zakat ul-Fitr is practised in rural areas and remote
villages where utilization and satisfaction of needs by means of
food is more facile than utilization by means of money.

And praise be to Allah,Cherisher of the Words,and peace and
prayers be upon Muhammed,his family and his Companions.

(1) Tbid, p 805.
(2) “Fitrat Ramadan” -by (Mustafa Ghazal) p47.
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4

alms) on that day(l),

The hadeeth indicated that relieving their necessity can be
achieved by value'(money) and food, and perhaps value is the best
since the poor might be compelled to sell the surplus food he ob-
tains as Zakat. However, money enables him to buy his needs of
food, clothes and others. Yet, it was discussed that: this hadeeth is
weak as Abu Ma‘shar Al-Madeeni was one of the chain of its nar-
rators®. |

This was answered that: though this hadeeth is weak, but it can be

| strengthcn_ed by the hadeeth of Ibn ‘Abbas, may Allah be pleased |

with them, in which he said: The Prophet(peace and prayers be
upon him) ordered Zakat ul-Fitr as ptlrif_ica_tioh for one who fasts
from vain things,and as a help and sustenance to the poor().

The purpose of Zakat is to relieve the necessity of the poor, and to

. satisfy the need of the needy, and establish the public inersts of

the Ummah by whlch the word of Allah becomes the upper This
can be achleved by payment of the value (money) as well as by
sheep or food. But it can be more clearly and casﬂy by the pay-
ment of the equlvalent value. In other words, however the many

 needs may be, money can satlsfy them,

When the Messcnger of Allah (peace and prayers be upon hlm) or-

" dered Zakat ul-Fitr to be pmd out of food,this was due either to the

scarcuy of money owncd by Arabs at that time,and thus it was so
easy for people to pay in food kind;or that the purchasmg power of
money was varying from time to another in contrast with the Sa (a

(1) Sunan Ad-Darqitni, vol 2, p 153.

(2) “Ma‘rifut ‘Uloumul-Hadeeth”, p 131.

(3) Supan Abi Dawoud p 1609,

(4) “Figh Az-Zakat”, by (Al-Qaradhawi), vol 2, p 804.
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.....

This text indicates that what is taken is wealth (mal), and , how-
ever, value is a sort of (mal) and so it resembles what is stated in
the Quran(®,

On the authority of Tawous that he said: Mu‘ath, while he was in
Yemen said to the people: bring me clothes to take them instead of
Sadaqa (Zakatul-Fitr) as it is easier for you and more useful to the
emigrants in the Medinah. In another narration, bring me some
clothes to take them in the place of corn and barely(®.

The aspect we depend on on reasoning is that people of Yemen
were famous for the manufacturing and weaving of clothes and
hence it is easier for them to pay Zakat from these kinds while at
the same time people of Medinah were badly in need for them®®),

This was discussed to be a Mursal hadeeth (its chain is missing to
the link of the Companions) because Tawous didn’t get Mu‘ath as

. he was born after his death. Moreover,if it proved to be valid,

yet,it would no longer be considered as an evidence because it
was not reported by the Messenger of Allah (peace and prayers be
upon him)®,

This was answered that: Mu‘ath was one of the most knoweldge-
able Companions in the Halal and Haram,and the Messenger of Al-
Jah,when he sent him to Yemen,had explained for him what to do.

The Messenger of Allah (peace and prayers be upon him) said:
Relieve them of the nesessity of going around( Looking for

{1) “Al-Mabsout”, vol 2, p 156-157.
(2) *As-Sunan Al-Kubra” vol 4, p 113,
(3) “Aj-Jawhar An-Nagi”, vol 4, p 113.
(4) “Al-Muhullah, vol 6, p 312.
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Dirhams. As a matter of fact, wheat, barely, and dates were like
money which all the individuals of the society had used at that

tisne as a measure for other commodities.

Zakat was mainely set to remove the necessity of the poor and as a
means of gratidude to Allah for the bounty of wealth he bestowed
upon his servants. So, since needs are various, then duty towards
the poor should also vary so that he can get of each kind what may
help him to remove his needs. Moreover, being thankful to Allah

for his bounties can be achieved by giving the poor from the same
kind Allah had bestowed upon the rich(®),

This was discussed that: wealth is one of the gfeat bounties that
Allah had ever bestowed ﬁpon man, and he therefore, should give
from this wealth in terms of expressing his gratefulness to Allah
for such a bounty and pay from the same kind of his bounty in or-
der to alleviate the necessity from thr poor;and thus,taking of that
certain amount would be of what Allah had obligated in his Sha-
ri‘ah on the other hand, Zakat is mainely based on expressing
one’s sympathy to the poor, and this can only be regarded in the
amount of wealth and its kind.

Evidences stated by the Adherents to the second opinion:

1-

Those approving the payment of the equivalent value instead of the
kinds prescribed for Zakat have reasoned out as follows:

Almighty Allah says:

Of their wealth take alms,)

(1) “Al-Mughni” vol 3, p 66.
{2) Surat At-Tauha, verse 103.
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live-stock owners rather than restricting it as mere obligation due
to the fact that live-stock owners may find it difficcult to pay mon-
ey, but it is easy for them to pay from their animals(!).

The Prophet {peace and prayers be upon him) once said to Mu‘ath
when he sent him to Yemen: Take the grain from grains, the
sheep from sheeps, the camel load from camels and the tow
from cows®, This stands as a text which should be observed as it
confirms not to take the equivalent value for Zakat. However, it
was discussed that but in the chain of its narrators was Atta who
reported it from Mu‘ath, who, in turn, didn’t hear it from him be-
cause he was born after the death o_f Mu‘at_h', or during the year of
his death or a year after his death®,

On the authority of Ibn ‘Umar,may Allah be pleased with them,
that he said:The Prophet (peace -and prayers be upon him) made
incumbent on all Muslims: male or femalé, free man or slave,
young or old,the payment-of one Sa‘ of dates,or barely,as Zakat
ul-Fitr®.This Hadeeth indicated the ob11gat10n to pay Zakat ul-
Fitr from these kinds, and that payment of the equivalent value is
contradictory to the text™ However,it was discussed that:the
items mentioned in Zakat ul-Fitr had been,during that time,a ha-
bitual food for people, which can be saved and circulated like

(1) “Al-Mabsout” vol 2, p 156-157,

(2) Reported by Abi Dawud in his Sunan “Kitab Al-Kharaj®".
(3) "Nail Al-Awtar” , vol 4, p 152.

(4) “Sahih Al-Bukhri”. Kitab Az-Zakat p 1504,

(5) “Al-Muhullab” vol 6, p 137,
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pay Zakat in the manner it was prescribed in the Quran and Sun-
nah; and didn’t permit him to pay its equivalent value. Nev-
ertheless,Abu Hanifah along with his companions and other hon-
ourable Imams preferred the other opinion which states that:Zakat
is a financial duty which aims at satisfying the needs of the
poor,and hence they approved the payment of the equivalent value
for Zakat(D,

Evidences stated by the Adherents to the First Opinion:

Disapprovers of ‘paying the equivalent value for Zakat reasoned
out as follows:

1- In the Zakat of camels, it was stated in the Shari‘ah to pay them
according to definite classifications such as Bint Makhadh (one -
year old she-camel), Bint Laboun (two-year old she- camel). That
is why it is pot permissible to neglect abiding with such obliga-
tions analogous with the sacrifices and kaffarah (expiatory gift)(2),
Yet, if these obligations were permissible, Shari‘ah would have
indicated them; and if payment of the equivalent value had been
sufficient, Shari‘ah would not have estimated them in a fixed
manner, but rather it would have obligated this variation ac-
cording to the value. This was discussed that Almighty Allah
when says:

Of their wealth take alms®

He means to put forword a text that what has been taken is wealth;
and what was mentioned by he (peace and prayers be upon him)
in his clarification of the kinds paid for Zakat, such as Bint Mak-
hadh and Bint Laboun was aiming at removing difficulty from

[V S —

(1) “Irshad Al-Musturshideen”, vol 1, p 273,
(2) “Al-Majmou”, vol 5, p 429.
(3) Surat At-Tauba, verse 103.
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Ibn Hazm(), also said: originally, value would not be sufficient for
Zakat as this was not imposed by the Messenger of Allah (peace and
prayers be upon him). Moreover, payment of an equivalent value in
the people’s rights is not allowed unless by mutual consent among
them, and Zakat has no definite owner so that his approval or acquittal
could be permissible(®.

The seocnd opinion, held by the Mathhab of Abi Hanifah and his
companions®, states that it is permissible. This was reported by
‘Umar Ibn Abdul-Aziz, Al-Hassan Al-Basri and Sufian Ath-Thawri.
An-Nawawai stated that: This is supposed to be the apparent meaning
of Al-Bukhari’s opinion in his Sahih,® and it is also another opinion
in the Shafi‘i Mathhab®).

The Reason for Disagreement:

Reason for disagreement refers to the different points of view re-
garding the reality of Zakat. Is it a sort of ‘Ibadah (worship) and an
approach to Almighty Allah or a definite right imposed on the wealth
of the rich to be giveﬁ to the poor ? However, Zakat implies the two
meanings aithough some Fuqaha like Ash-Shafi‘i, Ahmed in his fa-
mous reportings, some Malikieyah and Dhahirieyah preferred that Za-
kat to be a sort of ‘Ibadah, and therefore, they obligated the owner to

(1) Thn Hazm: Al Ibn Ahmed Ibn Sa‘eed Adh-Dhahiri, the gteat scholar of Andalus in his
time and one of Islam’s Imams. His famous publications are: “Al-Fasl Fil-Milal”, “Al-
Muhultah”, “Hajjut Al-Wada“”. He was born in 384 H- and died in 456 H. See Al-A
‘lam (Az-Zirakely) vol 4, p 254-256.

(2) “Al-Muhullah”, vol 6, p 137.

(3) “Al-Mabsout”, vol 2, p 158.

(4) “Fathul Bari” vol 3, p 365.

(5 “Al-Majmou”, vol 3, p 429, An-Nawawi commented about this aspect and said: it is
rare and vaild.
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equivalent value for different types of Zakat.The first one held by the
Mathhab of Malik, Ash-Shafi‘i, Ahmed and Abi Dauod!) prohibited
that. However, Malik allowed to pay Zakat in Dirhams instead of Di-
nars. In “Mukhtasar Khaleel”, it is stated that payment of an equiv-
alent value would not be sufficient, and in “Al-Muntaga” it was re-
ported that: it is permissible accofding to Malik to pay silver instead
of gold in the Zakat of gold and to pay gold instead of silver in the Za-
kat of silver @,

~ An-Nawawi® said: As-Shafi‘i statements agreed that it is not per-
missible to pay an equivalent value for Zakat®), And Ton Qudamah
said®®): Payment of the equivalent value for Zakat is not permissible
according to the valid opinion of the Mathhab® However, it was re-
pored that Ahmed permitted that for other than Zakat ul-Fitr(",

(1) “Al-Mudawannah” vol 1, p 258, “Al-Majmou*", vol 5, p 428. “Al-Mughni”, vol 2, p
565. “Al-Muhuliah”, vol 6, p 127.

(2) See “Al-Mutaga Ma‘a Al-Mutta, vol 2, p 93.

(3) An-Nawawi: Yahya Ibn Sharaf Al-Hazami Ash-Shafi‘i, 2 scholar on Figh and Ha-
deeth, and has many compilations. He was bomn in 631 H and died in 676. See Al-
A‘lam (Az-Zirakely), vol 8, p 149.

(4) “Al-Majmou" , vol 5, p 428,

(5) Ibn Qudamah: Abdullah Tbn Muhammed Al-Maqdisi Al-Hanbali, a jurist and one of
the great Hanabilah. He has many compilations : (Al-Mughni), (Al-Kafi) and both of
them on Figh. He was bom in 541 H and died in 620 H. See Al-A ‘lam (Az-Zirakely) ,
vol 4, p 67 and “Shadharat Adh-Dhahab”, vol 5, p 88-92,

(6) “Al-Mughni wash-sharh Al-Kabeer”, vol 2, p 505.

(7 “Al-Insaf”, vol 3, p 65.
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3-

Thus, one can say that Fuqaha had used the word “value” for dif-
ferent meanings. It was used to indicate what a thing implies of
values of the thing itself; also it is used to indicate the benefit from
the thing, and used to indicate the reciprocal value.

Meaning of price:The unconditional price is that which is paid in
return for a thing in the sale contract(D;and is generally fixed when
the desires of the two bargaining parties meet: the seller,who repre-
sents the side of supply and the buyer who represents that of de-
mand.Whereas the pure price is that which is established in the cov-
enant as a debt to be paid in return when a bargain concluded(®.

However, the third meaning for price,according to Fugaha,is

known as the price paid for exact equivalent which is the amount

at which demands end up (the limit of price arrived at by the buy-
er) concerning a definite item in that case or in most cases®. This
sort of price is generally determined when desires of both sellers
and buyers meet; that is when the powers of comperhensive supply
and demand meet. In economics, it means the cost of obtaining a
commodity plus the profit, And also known as the compensation
determined according to the natural conditions of a certain market
and during a definite period of time.

Meaning of Rate: it is the compensation paid for people

in their transactions™®.

Payment of an Equivalent Value; i.e (in cash) for Zakat ul-Fitr:

Scholars are of two opinions concerning the payment of an

(1) “Shach Mutta Malik”, by (Az-Zurgani). vol 5. p 106.
(2) “Hashiat Ruddul-Muhtar”, vol 5, p 272,

(3) “Mughni Al-Muhtaj”, by (Ash-Shirbeeni), vol 1, p 901,
(4) “Tabyeen Al-Haqai'q”, by (Az-Zaila‘i), vol 6, p 28.
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Payment of an Equivalent Value (in Cash)
of Zakat ul-Fitr

Dr. ‘Abboud Ibn Ali Ibn Dir¢

Meaning of Value, Price and Rate

1- Meaning of value: Definitions given by Fuqaha for the “value”

can be classified under various considerations such as follows:

“Value” can be defined through the market’s indication as that at,

which people’s demands end().

- “Value” can be defined throngh the indication of the evalutors’
evaluation as:whatever being equivalent to a thing according to

13

the evaluators’ evaluation®).
“Value” can be defined through the indication of the thing itself as
a self quality which may be evaluted according to its financial val-
uel3), '
- Ibn ‘Abdeen(®) defines the “value”, on its capacity as measure, as
that by which a thing is evaluted in the same ranks as standard
without an increase or decrease(S,

(*) A member of the teaching staff at the Faculty of Shari‘ah and Usoul Addin Al-Imam
Muhammed Ibn Saud Islamic University - Southem Region.

(1) “Nuzhut An-Nufous”, by (Ibn Al-Ha'im). p 47.

(2) “Al-Mabsout”, by (As-Sarkhasi), vol 13-p 7.

(3) “Adub Al-Qadha”, by (Tbn Abi Ad-Dum), vol 2, p 374,

@ Ibn ‘Abdeen: Muhammed Amin ‘Umar Ton Abdul-Aziz, the Hanafi, He was a fun-
damtalistic jurist, who was born and died in Damascus He had several publications. He
was born 1198 H -and died 1252 H. See ‘Hadiyat Al- ‘Arifeen”. vol 2, p 367.

(5) “Hashiat Ruddul-Muhtar”, by (Ibn ‘Abdeen). vol 4. p 575.
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* A Letter from the Staff *

the duty shouldered upon us, we see that as a step forword which
we hope to be a correct start in a long course we are looking for-
word to be taking it, if Allah permits.

Putting these steps into account and feeling that heavy burden
of duty shouldered upon us, we have been completely impressed
by the number of letters received daily from dear brothers from all
parts of the world. Some of them praised these sfeps; others ask to
correct them; some insist on getting the previous issues of the jour-
nal, but we feel really sad when we apologize that they are not
availble for the time being.

In all cases, we sense in their letters and communications ail
the meanings of brotherhood and sympathy. From here, we would
like to send for them our deep thanks and gratitude on their kind
sentiments.

Also, we do respect the efforts exerted by all scholars and re-
searchers who contributed to this journal. And to all arbitrators for
the responsibility they shouldered. We do ask Allah to reward all
of them(1), '

Last but not least, we promise all our readers that this journal
Bi-Ithn Allah (If Allah permits) will continue to be a source of
spreading the Islamic jurisprudence and an instrument in the ser-
vice of the immortal legislation of Allah and the Sunnah of His
Prophet and Messenger, the Honest Muhammed, peace be upon
him.

And the close of our invocations will be (Praise be to Allah,
the Cherisher and Sustainer of the worlds). He is the Excellent Pro-
tector and the Excellent Helper.

(1) Contemporary Jurisprudence Research Journal, issue 32- p 5-6.
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supported the weak and the oppressed people and lit up for man,
wherever he is , the way of clear truth . This message will ever re-
main as a guide and mercy for all people in conformity with
Almighty saying:

We"have, without doubt,

Sent down the Messege;

And We will assuredly

(Guard it from corruption)().

On this occasion, the board of editors would like to take this
oppurtunity to congratulate the Custodian of the Two Holy
Mosques, King Fahd Ibn Abdulaziz , on the advent of this Holy
month of Ramadan. The board of editors also congratulate HRH
Crown Prince Abdullah Ibn Abdulaziz, the Deputy Premier and
Head of the National Guard and HRH Crown Prince Sultan Ibn
Abdulaziz, the Second Deputy Premier, Minister of Defence and
Aviation and the Inspector General. Also the board extends con-
gratulations to the generous royal family, the dear Saudi people,
dear readers and all the Muslims borthers every where.

In this Holy month, we direct our hearts to Almighty Allah
asking Him to accept from our Ummah their fasting and praying
days and nights of Ramadan and to fulfil its hopes of renewing its
role and reinforcing its civlization and values in order to be as Al-
lah likes it to be the best Ummah to have been raised up.

With this issue,the journal starts its tenth year. Looking back,
we found that we have issued thirty five issues of this jdu_rnal, with
more than twelve thousands total pages in both Arabic and English
Languages. Although we don’t count that as much considering

(1) Surat Al-Hijr, verse 9.
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be upon him stood at the door of the Ka‘ba and said:

There is no God but Allah alone; He has no associate. He has
made good His Promise and He helped His servant. He has
alone overthrown all the confederators...0 ye people of Qu-
raish, Allah has abolished the haughtiness of “Paganism’’ and
the pride of lineage. Man springs from Adam and Adam
sprang from dust. Then he recited the Quranic Ayah:

O mankind ! we have created

You from a single (pair)

Of a made and a female,

And made you into

Nations and tribes, that

Ye may know each other

(Not that ye may despise

(Each other). Verily

The most honoured of you

In the sight of Allah

Is he (who is) the most

Righteous of you,

Ana Allah has full knowledge

And is well acquainted

(with all things)(1.

Truley, by such words delivered by the Messenger of guidance a
civlization had started and a state had been established and hence
“Truth arrived and Falsehood perished”. A state which planted love
among enemies and thus became as brothers and abolished sepera-
tion from among them and thus became one nation. A state that

(1) Surat Al-Hujural, verse 13,
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Which is most right (or stable),
And giveth the glad tidings

To the Believers who work
Deeds of righteousness,

That they shall have

A magnificent reward(D,

During this month our Ummah recalls the “Day of Badr” when
the idolaters fled from the battle field inspite of the oath sworn by
Abu Jahl Tbn Hisham that he, accompanied by his people, will
reach Badr and settle thereon slaughtering camels, providing food
and wine generously and enjoying the singing of chanteuses so
that Arabs in all places would hear of that. However, neither his
swearing nor his people gave any of advantage to him. Since that
day idolators didn’t manage to do anything, while their unity, trade
and property began to perish.

During this month, our Ummah recalls the day of “Makkah’s
Conquest” . That day during which the flag of “Monotheism” was
hoisted up with its sound echoing through Makkah’s mountains,
hills and plains. The day when Bilal called out loudly with the
word of “Monotheism”. The day when flags of idoltary, ignorance
and darkness collapsed. The day when an Abyssinian, Roman, Per-
sian and an Arab all gathered seeking Allah’s religion. They were
not tied to each other by lineage nor kinship or worldly benefits. It
was but one thing that brought them close togther which is the be-
lief in Allah and the Message of his Prophet.

In that esteemed day the Messenger of Allah (peace and prayers

e i —

(1) Surat Al-Israa, verse 9.
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Praise be to Allah Cherisher of the worlds, and peace and
prayers be upon His Messenger and His Prophet Muhammed the
Honest.

Our Ummah recieves in these days the advent of the Holy
month of Ramadan in which the Ummah will observe Siyam dur-
ing its days and spend its nights in Salat so that it may be protected
when it turns against itself and hence be released from materialism
and its chains. During it the Ummah recalis the virtues Allah had
biessed her with it. The first of these is the Holy Book of Allah
which He sent as a guide so that the Ummah may be guided to the
way of correct behaviour; as a landmark by which it can be able to
arrive at the manifest truth; and as a source of legislation by which
it can be able to do without the creeds adopted by former people
and those of later times; and from which it can be able to know its

re]igidn and seeks guidance in all its affairs.
Ramadan is the (month)

In which was sent down

The Quran, as a gaide

To mankind, also clear (sings)

For guidance and judgment(!)

In another Ayah, Allah Almighty says:
Verily this Quran

Doth guide to that

eSS —————————

{1} Surat Al-Baqgarah, verse 185,



Contents VE

o A Letter from the Staff ... O -

« Payment of an Eqmvalent Value (m Cash)
of ZaKat Ul-Ftr ..........c...oooovecenrcerreesrcnernene 9
Dr ‘Abboud Ibn Ali Ibn Dirf

¢ On “Libas” of Gold and Silver for Men .................ocosneeerre:19
Dr. Muhammed Ibn Sulieman Al-Minai‘i

o Health Insurance in Islamic Figh ........ooooooooooooovoeo 41

Dr. Hussien Mutawi® At-Tartouri

¢ CASES FROM JURISPRUDENCE (FIQH) POINT OF VIEW

- The Rule on one who Breaks Siyam during the Month

of Ramadan Intentionally ... SR O R ROPHUTROROURUORE: 1
- The Rule on Customary Marriage and the Importance

of Authenticating Marriage Contract in Writing ...................... 64
- On the Legitimacy of Penalty Clause in Contracts .................. 80
- The Rule on whether an Owner has a Free Hand

OVET hiS PIOPEILY ....ceoovee et srsssssessi s esessorssssens 93
- The Rule on whether Salat ul Jumu‘a (Friday prayer)
is Obligatory on the Detained Person

......................................




"
)

P "'- 5
#,
-

%

0y
)
(S

¢ A5
a.‘.""

*

\‘J
R

g

2

\‘O
G

NS
R,

In the Name of Aliah, Most Gracious, the Most Merciful

Principles and Regulations for Publication

Contemporary Jurisprudence Research Journal staff would like to no-
tify researchers that principles of publication in the joumnal ne-
cessitate the following : ’

1- Research submitted for publication, should be based on Islamic (Figh)
jurisprudence .

2- Research should concentrate on issues, questions and contemporary
problems and the way of finding both scientific and practical solutions
for them according to Islamic (Figh) jurisprudence, and ils concepts
which is autharized by the people of Sunnah and the consensus (Jjm’a).

Research should be subjective and comperhensive.It should follow a sci-
entific method by depending on original references, documentation
and explanation of (Ahadith) showing their degree of authentication .

4- Any research submitted for publication, should not have been pub-
Jished in either a book, a journal or any other means of publication.
Rescarches submitted for publication to another joumal or thase
which were presented to universities or scientific symposiums and
the like, will not be published .

5- Stating of scientific references in the footnotes along with a shon difini-
tion for the figures mentioned in the reseacch . ’

6- Scientific references and their authors' names should be alphabetically
indicated at the end of any rescarch . Place and date of printing along
with the publishing house should aiso be mentioned .

7- A statement indicating that the research has not been published before,
should be attached to the rescarch .

8- Research should be concluded by a brief summary indicating .results

and opinions included in it . )

. A satisfied abstrcat should be attached to the research to be translated

into English .

10- Pages of research should not be less than twenty pages of the journal.

11- Rescarcher’s name should be fully written along with his scientific
post, if any.

12- Researches should be arbitrated by (Fuqahaa) jurists and specialized
scholars (Ulama) according to 2 method which indicates prinicples
and procedures of arbitration . From this principles : is that arbitrators
should not know the names of researchers and vice versa, whether ar-
bitrators recommend to publish their researches or show some obg
servations or even recomenend ot to publish them,

13- The journal should pay a compensation for the rescarch after heing published .

14- Reseacches which not published,will not be returned .,
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Whom Allah intends good grants him the
knowledge and insight in Religion Hadith
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