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* vol.IX, 1997, 351h Edition, Contemporary Jurisprudence Resesrch Journal ¢

his obligations towards the contract under the pretense that it in-
cludes Riba . However , it is an established principle in our re-
ligion to fulfi) obligations .

The party who wanted to disengage from his obligation is of two
probablities ¢ the first is that he had concluded his contract (in-
cluding the usurious interests) ignorant with its prohibition . In
this case he is individually obligated to observe Allah and to give
up Riba in his future contracts and transactions . And as for his
previous contract , though being invalid in itself , but it should be
execited by him because its invalidity may not stop some or all of
its effect to stem from it due to certain reasons , one of them is
that Allah has obligated to fulfil obligations with the Pagans al-
though he had dissolved (treaty) obligations with them; and that
contracts concluded with Ahlul-Kitab is more necassary and more
deserving to be fulfiled . Another one is that violating of oaths is
not of the characterstics of Muslims because it creates the corrup-
tion of conditions and leads to the emerging of disorders.

The second propability to disengage from the contract is that
when the contracting party knows prehand of the Riba pro-
hibition, but still he concluded this contract,and then he re-
pented.In this case he should give up committing such a sin in his
future transactions.But if he concluded the contract with intention
to disengage from it,then his doing is regarded as treachery and
betrayal ; the thing which requires his punishment by obligating
him to his contract even if the contract itself is invalid.

And Allah is All Knowing .
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Almighty also says :-
For Allah loveth not the treacherous(l) .

On the other hand , the Messenger of Allah (peace and prayers be
upon him) indicated that treachevy is one of the hypocrite’s character-
istics in his saying :- “whoever has the following four (character-
istics)will be a pure hypocrite and whoever has one of the fol-
lowing four characteristics will have one characteristic of
hypocrisy unless and until he give it up .

1- whenever he speaks , he tells a lie .

2- whenever he entrusted , he betrays

3. whenever he makes a covenant , he proves treacherous .

4- whenever he quarrels , he behaves in a very imprudent , evil
and insulting manner(2} ,

He (peace and prayers be upon him) also said “Every betrayer will
have a flag that would be fixed for him on the Day of Resurrection
and then it is said this is the betrayal committed by so and so ” (.
Prophet Muhammed (peace and prayers be upon him) also said
“whoever makes a covenant with others , should not involve in
any crossing matter until he disengages from his covenant by ful-
filing it.”® Accordingly, the one who committed betrayal should be
punished by obligating him with what he was made as a covenant al-
though the contract itself is regarded as invalid because Allah Al-
mighty says :-

The recompense for an injury
Is an injury equal thereto .

To Sum up the case , two aspects are pertaining to it : the first
is that Riba is strictly forbidden by Allah as it implies trans-
gression to Allah and His Messenger , sin and corruption and the
weak being exploited by the rich . The second aspect is that when
one of the two contracting parties has the right to disengage from

(1) Surat Al-Anfal . verse 58 .

(2) Sahih Al-Bukhari , vol 1, p 14 . Sunan AcTirmithi - vol 5, p 21-22 . Musnad Al-
Imam Ahmed vol 2, p 189 . As-Sunan Al-Kubra (Al-Baihagi) vol 9, p 230.

(3) Sahih Muslim vol 12, p 42-43- see Sahih Al-Bukhari -vol 4, p 72, Sunan At-Tirmithi
vol 4, p 122, Sunan Abi Daoud vo! 3, p 82, Musnad Al-lmam Ahmed -vol 2,p 48,
As-Sunan Al-Kubrah (Al-Baihagi) , vol 8, p 159,

(4) Sunan Abi Daoud vol 3, p 83 . Sunan At-Tirmithi vol 4 , p 121-122 , Musnad Al-
Imam Ahmed vol 4 - p 111 - Kunzul -Umma! (Al-Burhan) vol 4, p 363 .

(5) Surat Ash-Shura , verse 40 .
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The third aspect:violation of oaths is not of the Muslim’s character-
istics as it implies corruption of conditions and creates disorder of re-
lations among people in their transactions ; a thing which leads to dis-
turbances . Therefore , any contract or an oath being concluded , the
Hand of Allah will be over it , and any one who violates it , does so to
the harm of his own soul ; reasoning out by Almighty saying :-

Verily those who plight
Their fealty to the plight
Their fealty in truth to Allah :
The Hand of Allah is
Over their hands .

Then any one who violates
His oath , does so

To the harm of his own
Soul and any one who
fulfils what he has
Covenanted with Allah ,
Allah will soon grant him

A great Reward ()

It was also narrated about Abdullah Ibn Abbas that he said :“Any
people who violated an oath will be defeated by an enemy™(2),
The second probability for getting disengaged from being obligated
with the contract is when the contracting party knew beforehand of the
prohibition on Riba but still he concluded his contract and afterwords
he repented. In this case, he should give up committing such a sin in
his future obligations. But in case that he concluded this contract in-
spite of his knoweldge with the prohibition of Riba, with the intention
to disengage from it, then this would be regarded as treachery and be-
trayal which is forbidden in Almighty saying :-

O ye that believe

Betray not the trust

Of Allah and the Messenger .
Nor misappropriate knowingly
Things entrusted to you(® .

(1) Surat Al-Fath, verse 10,
(2) Contract Theory (Ibn Taimieyah) p 65 .
(3) Surat Al-Anfal . verse 27 .
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The second aspeet “It was not manifested that the second party (the
non-Muslim) in the contract has committed an act to be blamed for as
it was not clear irom the case that he has neither persuaded the other
party to enter with him into this contract nor he has violated any ar-
ticle which contradicts the regulations adopted by his country . But
nevertheless , the apparent side of the case indicates that the one who
disengaged from his obligations went to the other party in his country
and entered with him into a contract by virtue of his country’s regu-
lations and principles .

Allah obligated to fulfil engagements with the Pagans although He
had dissolved(treaty)obligations with them in his saying :-

And an announcement from Allah

And his Messenger , to the people

(Assembled)on the day

Of the Great Pilgrimage ,

That Allah and his Messenger

Dissolve (treaty)obligations

With the Pagans'!)
Up to His Almighty saying in the following Ayah :

(But the treaties are) not dissolved
With those Pagans with whom
Ye have entered into alliance
And who have not subsequently
Failed you in aught
Nor aided any one against you
So fulfil your engagements
With them to the end
Of their term® |

The Ayah explains that whoever enters into an obligation for a def-
inite period , should fulfil it since his partner has not subsequently
failed him in aught nor betrayed him or aided any enemy against him .
So when this is the situation with the Pagans along with the fact that
Allah dissolved (treaty) obligations with them , then it would be more
necessary and more deserving to fulfil the obligation concluded with
Ahlul-Kitab (people who have sacred scriptures) .

(1) Surat Al-Tawba, verse 3.
(2) Surat At-Tawba , verse 4.
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probablities :one of them is that he concluded his contract (including
the usurious interest) while he was ignornat of the prohibition of
Riba,and
this falls under the rule mentioned in Almighty statement
O ye who believe
Fear Allah , and give up
What remains of your demand
For usury , if ye are
Ineed believe(D),
Accordingly, this party is indvidually obligated to give up Riba in all
of his transactions and obligations. And as for his previous contract,
though it is regarded as invalid, it remains to be executed by him; and
that will be through three aspects : the first one is that the invalidity of
the contract in itself may not stop some or all of its effects to stem
from it due to a certain cause. Example of that can be seen in Allah’s
saying when He defamed Dhihar and described it to be of falsity and
evil words , but he obligated the expiatory gift (Kaffarah) on him who
go back to pronounce it. Allah says :-
If any men among you
Divorce their wives by Dhihar
(calling them mothers) :
They cannot be their mothers
None can be their mothers
Except those who gave them
Birth . And in fact
They use words(both)iniquitous
And false : but truly
Allah is All-Pardoning ,
All-Forgiving .
But those who pronounce
The word Dhihar
To their wives
Then wish to go back
On the words they uttered ,
(it is ordained that such a one )

Should free a slave®).

(1) Surat Al-Bagarah, verse 278 .
(2) Surat Al-Mujadalah , verse 2 .
(3) Surat Al-Mujadalah , verse 3 .
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or between a Muslim and a Harbi(l? ,

According to Imam Ahmed , Riba is forbidden in Dar-al-Harb as it
is so in Dar-al-Islam because what is regarded as Haram in Dar-al-
Islam would be Haram in Dar-al-Harb the same as the Riba among
Muslims arguing that the hadeeth of : “Ne Riba occurs between the
Mauslims and the Harbi when takes place at Dar - al -Harb ” the

previously-mentioned , has been transmitted in Mursal form (missing

the link of the Companions)and for which no comectness is known,
and hence it is not allowed to abandon what has been stated in the Qu-
ran as Haram ; and what has been manifested in the Sunnah and
agreed upon by the Consensus to be Haram based on an obscure tradi-
tion , and it is probable that what is meant by (No Riba)mentioned in
the hadeeth, is to forbid it rather than to permit(®

From the above, it is manifested that Imam Abu Hanifah and his
friend Muhammed believe that there is no Riba to occur between the
Muslim and the Harbi in Dar-al-Harb .

On the other hand , Imam Malik in one of his opinions , hold that
Riba is undesirable, but not forbidden .

Reffering to the case , it seemed that we are dealing with a matter
between a Muslim and a non-Muslim who have entered into a contract
in a country whose relations ,with the other countries , are governed
by contracts of peacfulness (Musalamah) and moreover, in the frame-
work of the international conventions and castoms , whoever enters
into a contract in such countries will become under its protection .
Imam Abi Hanifah and his friend hold that the contract referred to in
the case doesn’t imply Riba because since no state of Riba occurs be-
tween the Muslim and the Harbi in Dar-al-Harb, then the priority is
that no Riba is to occur between the Muslim and the non-Muslim(who
does not belong to an enemy’s country) when it takes place in a land
other than that of Islam. I say : However , this opinion might lead to a
state of stratagem and consequently many contracts may be concluded
under numerous pretexts . So what is of priority and necessity is to
consider this case and the other similar ones through the intention of
the party who wants to disengage from his contract under the pretext
that it includes Riba.This party would not be free from two

——

) M—ngsn?u * (An-Nawawi) vol 9, p 391-392 , See Al-Hawi Al-Kabesr (Mawrdi) vol 8
P 85-86,
@) Al-Mughni (Ton Qudamah) vol 4- p 162-163 See Al-Insaf (Al-Mardawi) p 52-53 .
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contract, as he sees, is illegal ? Imam Abu Hanifah together with his
friend Muhammed believe that no state of Riba occurs between the
Muslim and the Harbi(!> when takes place in the Harbi's country; and
so it would be permissible if a Muslim individual peacfully enters an
enemy’s land and sells one dirham for two dirhams; taking evidence
from what was narrated about the Prophet (peace and prayers upon
him) when he said “No Riba occurs between the Muslim and the
Harbi when it takes place at Dar-al-Harb”(2) .On the other hand ,
Abu Yousuf has opposed them saying that this is not allowed because
prohibition of Riba is applicable to Muslims, and non-Muslims who
are addressed not to commit prohibitions in many correct statements ,
and hence stipulating of Riba in sale intails its invalidity , and that
Riba is considered forbidden for non -Muslims based on Almighty
saying :-

That they took vsury,
Though they were forbidden ;
And that they devoured

Men’s wealth wrongfully ,(3).

There is a statement in Imam Malik Mathhab that a Muslim is not
allowed to enter into a contract which implies Riba when he enters dar
-al- Harb® .But in another statement, Riba, when occurs with the Har-
bi in Dar-al-Harb, is regarded undesirsble, but not forbidden; basing
on the fact that since the Muslim is permitted to take from the Harbi’s
wealth unless asked to keep it as a trust, then he is not forbidden to
practise Riba with him, and it was disliked because he didn’t take it in
the manner he was allowed to take the Harbi’s wealth, rather he took
it by means of Riba ),

According to Imam Ash-Shafi‘i Mathhab,there is no difference
concerning the prohibition of Riba between Dar-al- Islam and Dar-Al-
Harb.So, what is considered as Haram in Dar-al-Islam,would be con-
sidered as Haram in Dar-al-Harb whether took place among Muslims

(1) An inhabitant of Dar-al-Harb, i.e an enemy's country

{2) Nasb Ar-Rayah (Az-Zaila‘i} vol 4, p 44 .

(3) Surat An -Nisa wverse 161, See Sharh Fathul Qadeer (Ibn Al-Hammam) Sharh Al- ‘In-
%ﬁh (Al-Babarti}, vol 7, p 38, 39 . see Badee’a As-Sanaca‘(Al-Kasani) vol 5, p 192-

(4) Al-Mudawannah Al-Kubrah (Al-Imam Malik) vol 3,p 279-see Al-Mi‘yar Al-Mu‘arub
{Al-Wanshareesi} vol 6- p 433-434 ,

(5) Al-Bayan wat-Tahseel (Ibn Rushd) vol 17, p 291.
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The above -mentioned is the matter as viewed by the Book of Al-
lah. However, in the Sunnah, the Messenger of Allah (peace and
prayers be upon him) has confirmed that the Muslim individual is
bound by the Covenant he has made before Allah; and this can be seen
in his saying:-

“Muslims are bound by their obligations”(1).He also says “I wit-
nessed covenant that has been made at the house of Abdullah Ibn
Jad‘an. Being present at that gathering was better for me than to
obtain red camels ; and if it had to be held in the time of Islam, I
would have accepted” .

The story of this is that some Quraish tribes had met at the house of
Abdullah Tbn Jad’an and had entered into a covenant that whenever
they find any oppressed person who belongs to Makkah, they will not
leave him until his grievance being driven away from him. This treaty
is known as (Al-Fudhoul Treaty)®.

The command to fulfil obligations includes whatever the individual
had made as a covenant such as entering into a commercial contract,
and indulging in a debt, in wage or entering into a contract of mar-
riage and the like. Moreover, it implies whatever the individual has
made in his inner as a covenant of obedience to Allah such as Ibadat
{acts of worship) and Nadhr (vow) and the like. However, there is no
doubt that the command to fulfil obligations is bound by the obliga-
tions being in conformity with Allah’s legislations (Shari‘ah), and
hence whatsoever be in conformity with these legislations should be
fulfilled, otherwise not. The Sunnah, as it was previously mentioned,
has indicated what is permitted and what is forbidden of the obliga-
tions. The question is that:is it permissible for the Muslim party to dis-
engage from the contract he had entered into under the pretext that the

a—————

(1) Fathul-Bari(Tbn Hajar), voi 9, p 126, Sunnan At-Tirmithi vol , 3 , p 635-As-Suanan
Al-Kubrah(Al-Baihagi) vol 6 79 . Kunzul-Ummal (Al-Burhan) vol 4, p 366 -
Sunnan Ad-Dargulai vel 3, p 37 - Kashul-Khafa {Al-*Ajtouni) vol 2 p 273p

(2) Al-Bidayah Wan -Nihayah (Tbn Khatheer) ., vol 2 p 271-272.
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disputes and dissension . Almighty Allah enjoined His believing wor-
shipers to fulfil obligations in His saying :-

O ye who believe
Fulfil (all) obligations (),
He also enjoined them in His saying :

(every) engagement

For (every) engagement

Will be enquired into

(On the Day of Reckoning) (.

Almighty Allah has ordered to fulfil all obligations by not breaking
them after they were confirmed .This can be seen in the following Ayah:
Fulfil the Covenant of Allah

When you have entered into it
And break not your oaths

After you have confirmed them ;
Indeed you have made

Allah your surety ; for Allah
Knoweth all that ye do®.

In another Ayah, Almighty Allah has compared him who breaks the
Covenant of Allah, to the woman who breaks into untwisted strands ,
the yarn which she has spun, and says :-

And be not like 8 woman

Who breaks into untwisted strands
The yarn which she has spun

After it has become strong .

Using your oaths

To deceive one another @,

(1) Surat Al-Maidah , verse | .
{2) Surat Al-Isra, verse 34 ,
(3) Surat An-Nahl ,verse 91 .
(4) Sumat An-Nahl verse 92 .
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From Allah and His Messenger{!} .

Concerning the prohibition of Riba in Sunnah , the Messenger of
Allah(peace and prayers be upon him)has reported many ahadeeth which
strictly forbid Riba,one of them is his saying “Riba entails 70 sins , the
less serious of them is the man making sexual intercourse with his
mother”(?), Another

one is his saying “A dirham originated from Riba a man devours
knowingly is regarded , by Allah , more serions than to commit
adultery 36 times”®. The Prophet also said “curse of Allah be upon :
him who devours Riba , him who is delegated to conclude it , those
whe witness to it and the ascribe of the usurous deal , further he said
that: they All are equal in the act of committing the sin").

Undoubtedly , judgments conceming the prohibition of Riba are nu-
merous , and all of them have indicated that Riba is cne of the most se-
rious evils as it implies exploitation as well as corruption on earth .
Moreover , facts in any time and at any place indicated that Riba is con-
sidered as one of the most serious sorts of injustice .Presently , it was re-
ported that six millions of people in one of the Asian countries believed
to be as slaves because of the Riba resulted on them due to their in-
capability to satisfy their debts when they are due ; the thing which
make their creditors having the right to enslave them by employing them
in very bad conditions .

The second aspect : when one of the two contracting parties has the
right to disengage from his obligations towords the contract under
the pretense that it includes Riba :-

In our religion it is an established principle to fulfil obligations; be-
cause that will help in creating a proper way of transactions among peo-
ple ; the thing which lead to a stable and safe life which is free from

(1) Surat Al-Bagarah , verse 279 .

{2) Sunan Ibn Majah , vol 2, p 764 . See Majma‘Az-Zawaid(Ibn Hajar) vol 4, p 117 Kun-
zul- Ummal (Al-Burhan) , vol 4, p 104 .Ton Majah reported in (Az-Zawaid) : chain of
the Hadeeth transmision includes Nijaih Ibn Abdul-Rahman and Abu Ma ‘shar . it is
agreed upon as a weak Hadeeth .

(3) Musnud Al-Imam Ahmed . vol 5, p 225. Kunzul-Ummal (Al-Burhan) vol 4 , p 106.

(4) Sahih Muslim , vol 11, p 26 , See Musnad Al-Imam Ahmed vol 1, p 393 . Kunzul-

‘Ummal (Al-Burhan) vol 4, p 107.
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And as for the judgment mentioned in the Ayah is that trade is per-
missible in its general from ; while Riba is forbidden .

Prophetic Sunnah has illustrated the conditions of bargains,their
kinds and their descriptions; and what is permitted and forbidden
among them.Sunnah also iilustrated the Riba bargains,their descriptions
and their kinds and forbidden each kind of them considening it , in all
cases , as a revoked judgment .

After Allah has indicated that He will deprive Riba of all blessing
even if it becomes more , in his saying :-

Allah will deprive

Usury of ali blessing(!,

He enjoined the Believers to fear Him and to give up what remains of
demand for usury in their dealings and says regarding this matter :-

O ye who believe !

Fear Allah , and give up

What remains of your demand

For usury , if ye are

Indeed believers @,

The reason behind the revelation of this verse is that some of the
Arab tribes newly embraced Islam had entered into a covenant with the
Messenger of Allah(peace and prayers be upon him) that what they
have got of Riba due on the others, will be for them, and what others
have got due on them, will be lifted from them (tribes). So when it is
due date, they sent for their debtors to sastisfy their debts from them ,
but the debtors refused to pay Riba regarding it as forbidden. That is
why this Ayah has been reveled in order to forbid them from dealing
with Riba after they embraced Islam®, Moreover, Allah threatened
them if they didn’t give up Riba they would become enemies of Allah
and his Messenger and says :-

If you do it not ,
Take notice of war

(1) Surat Al-Bagerah , verse 276 .
(2) Surat Al-Baqarah ,verse 278 .
(3) Aj-Jami ‘Li-ghkam Al-Quran (AL-Qurtobi) vol , 3, p 363 .
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nuumerous; in the Holy Quran Almighty Allah says :-
Those who devour usury

Will not stand except

As stands one whom

The Satan by his touch

Hath driven to madness

That is because they say :
“Trade is like usury,

But Allah has permitted trade
And forbidden vsury .

Those who after receiving
Admonition from their Lord ,
Desist , shall be pardoned

For the past ; their case

Is for Allah (to judge) ;

But those who repeat

(The offense) are Companions
Of the Fire : they will

Abide therein (forever) (1,

The previously - mentioned Ayah includes description, refutation
and a judgment. Allah Almighty describes those who devour Riba as
disturbed who slacken and fall down when they are resurrected from
their graves the same as the one whom Satan,by his touch,has driven
to madness and hence became disturbed and in a state of unrest. In
the Ayah,Allah also refuted the comparison of trade to be like Riba
and as the creditor, during the pre-Islamic paganism age, used to order
his debtor in the due date , to satisfy his debts or rather to satisfy them
by means of Riba, then Aliah has forbidden that in His Almighty say-

ing:
But Allah has permitted trade
And forbidden usury .

e 3

(I) Surat Al-Baqarsh , verse 275 .
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132- The Rule on the Contract which when
Executed , a Legal Prohibited Act
might Occur against one of the Two
Contracting Parties

The content of the case is a question stating that : there is some-
body who , during a journey to a non-Muslim country, made a
contract with one of the traders of that country to import goods
against a definite sum of money . But before the contract ter-
minates , the other party felt that this person had refused to pay
part of the money on the pretext that this contract binds him to
pay interests a thing which is considered to be a Riba which is for-
bidden in the Islamic Shari‘ah .

The question is whether this person has the right net to pay
what was resulted due to this contract .

From the question , we can deduce that one of the two contracting
parties is a Muslim and the other not , and also the contract was con-
cluded in a non - Muslim country .

Inspite of the fact that the details and the surrounding conditions of
the contract are not availble in the question , but the answer will be
centred on the apparent side of it that the contract includes usurious
interests which one of the two contracting parties (the Muslim person)
has refused to pay on the pretext that they involve Riba .

To answer the case , there are two aspect concerning it , one of
them is the prohibition of Riba and the second is when one of the two
contracting parties has the right not to fulfil his obligations towords
the contract under the pretense that is includes Riba .

The first aspect : The Prohibition of Riba : Riba was strictly for-
bidden by Allah as no other sin except to associate a partner with Al-
lIah and committing murder without a right is more serious than Riba
because it implies transgression against Allah and His Messenger as
well as injustice and corruption. Judgments concerning this matter are
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other kinds of food and they should not be prohibited unless being
intermixed with any prohibited item . In addition to that foodstuff
companies in these countriese are so keen-as it seems- to export
the food which conforms with the legal requirements .

And Allah is All Knowing .



* Cases from Jurisprudence (Figh) Point of View *

of their women indicating that Muslim at any time and in any place
used to eat of their meat; and hence whoever denies that will be con-
tradictory to the Muslims’ Consensus .

I say : Disapproval of the lawfulness of the food of the People of the

Book may be a matter to be reffered to as fanaticism resulted from the

contacts occured between sects who believe in different religions , and

then when this contacts increase , the real study of the topic will be-

come very limited and hence Ijtihadat , statements and causes will

also increase leaving the whole matter in the framework of narrow ar-

gument and tough fanaticism . However , the matter is entitled to be

put forword specially there is a text from the Book of Allah , the Sun-

nah of His Messenger or from the Consensus of his Companions and
the Imams who follow them , concerning this case .

However , if the matter of the foodstuffs imported from non-
Islamic countries has been sensitively dealt with in the past by those
who hdve increasing fear of what might be an object of prohibition ,
but presently this matter does not seem so because the foodstuff ex-
porting companies (whether it is meat or any other food) became more
keen and bound-in most cases-by exporting the Islamic foodstuffs ac-
cording to the legal requirements as this would help increase the sales
of their products . In addition to that the world of today is not like that
of yesterday , as these were many hindrances which obstruct com-
munications in the past time and consequently no one was able to
know the state of these countries or those ones. But today Muslims are
increasing in the non-Islamic countries as there are more than five
millions Muslims living in France only and there are thousands but
millions of Muslims living in the Christian countries; and a big num-
ber of them is working in the foodstuff companies; the thing which
help refuting doubt and removing susbicions .

To sum up the case , the food of the people of the Book is lawful
reasoning out by Almighty Allah saying :

The food of the People of the Book
Is lawful unto you .

And also in conformity with what was reported about the Mes-
senger of Allah (peace and prayers be upon him) and his Compan-
ions of traditions which indicate its lawfulness . So , based on that
the foodstuffs imported from the Christian countries are con-
sidered Halal(Jawful )} whether they are meat , cheese or the like of
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stipulated because Allah Almighty says “lawfal unto you™ although
they don’t pronounce Tasmiyah(!) ,

According to Imam Ahmed Mathhab , animal slaughtered by Al-
Kitabi is lawful even if he is Harbi(an infidel who lives in Dar-al-
Harb) in conformity with the previously-mentioned Ayah on which the
prohibition of the other infidels food is based®.

Sheikh Al-Islam Ibn Taimieyah , may Allah rest his soul in peace ,
was asked about a group of Muslims who , very much denied the act of
whoever absolutely eats of an animal slaughtered by a Jew or a Chris-
tian ignorant of their condition whether they embraced their religion
before being abrogated and misconstructed , and before the Messenger
of Allah (peace and prayers be upon him) being sent or after that . He
replied that : No one in this time is entitled to deny that any one to eat
of an animal slaughtered by a Jew or a Christian and that their slaugh-
tered animals are not forbidden for Muslims , and whosoever denied
that , is regarded as an ignorant and mistaken contradicting Muslims’
Consensus . However , there has been famous dispute among Muslim
scholars over this question , that the cases subjected to Ijtihad should
not be disapproved unless by showing clear evidence and not by means
of mere denial based on mere imitation . This is the act committed by
ignorant people , so who that is considered unlawful in this time al-
though it is just a very weak saying opposing to the Sunnah of the
Messenger:of Allah (peace and prayers be upon him) as well as to what
has bgt)m practised by his Companions and those who rightously follow
them(®) ,

Sheikh Al-Islam has refuted the statements delivered by the deniers
who stand  against the lawfulness of eating of the animals
(meat)slaughtered by the People of the Book as well as the marriage

{1} Al-Mubuththub (Ash-shirazi) voi [ , p 251-252 , Nihaytul-Muhtaj (Ar-Ramiy} vol 8 , p
112-119 -Kifaytul - Akhyar (Al-Husaini) , vol 2 , p 227 , Sec Mughni Al-Muhtaj
{Ash-S*irbeeni) v&l 4, p 272 . Bujairimi Ala Al-Khateeb ,vol 4, p 251 .

(2) Al-Insaf (Al-MAdawi) vol 1, p 386-390 , Al-Mughni {Tbn Qudamsah) vol 11, p 32-36,
Kashshifu! -Qina*(Al-Bahouti) vol 6 , p 205 , See Kibab Al-Forou* (Thn Qassim) vol
7 1 p 443-9444-Sharh Az-Zirakashi,vol 6, p 642 -643 ,

(3) Majmou* Fatawa Sheikh Al-Islam vol 35, p 212-213-238 ,
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Here are some parts of the numerous statements tackled by the Islam-
ic Figh conceming the food of the People of the Book . In Imam Abi Ha-
nifah Mathhab , their slaughtered animals can be eaten ; taking evidence
from the Holy Ayah

The food of the People of the Book
Is lawful unto you.

And what is meant by (food) in the Ayah is their slaughtered animals
because if this was not the required meaning , then mentioning of the
People of the Book would be nonsense , because food , as general, in-
cludes sacrifices as well as other sorts .

The lawfulness of the food of the People of the Book (slaughtered an-
imals ) is not necessirly contingent on hearing Tasmiyah from them . In
the Mathhab , the animal slaughtered by Al-Kitabi may be caten whether
his slaughter is not witnessed and nothing is heared from him or he is
being heared and witnessed to have pronounced Allah’s name, for if
nothing has been heared by him , then he will be regarded as if he , with
pure sincerity , had pronounced Allah’s name aiming to set a good opin-
ion for him as we do with the Muslim (U |

According to Malik Mathhab , animals slaughtered by the People of
the Book , whether they are men , women and boys who ate capable of
slaughtering are considered lawful . But as for the animals slaughtered
as sacrifices in religious cermonies and for churchs is not prohibited by
Malik , but he hate that very much @,

According to Imam Ash-Shafi‘i Mathhab, the food of the People of
the Book is lawful in compliance with Almighty Allah’s saying :
The food of
The people of the Book
Is lawful unto you .
And their pronouncing Allah’s name on which they slaughter is not

(1) Badae' As—Sauac‘g (Al-Kasani) vol 5, p 46 See Al-Ikhtihar (Ibn-Mawdoud) vol 5, p
9-10 Kashful-}laiflu}((Al-Afgham) vol 2, p 220, Al-lubab (Al-Ghunaimi) vol 2, p 55.

(2) Al-Mudawannah Al-Kubrah (Al-Imam Malik) voi 1, p 429-430, Bulghat As-Salik (As-
Sawi) vol { , p 312-315, Sharh Manhul-Jaleel (‘I laish) vol 2, p 411-430, Iqdul-Jwahir
Agls-Thameenah(lbn Shas) vol 1, p 583-585, Ashal Al-Madarik (Al-Kishnawi) vol 2.
p55.
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a bite of a sheep given to him as a gift by a Jewish lady and then
stopped eating and said “The bite I have eaten made me know that

there is a poison™(l) ,

Moreover, it was reported in the traditions that the Companions of
the Messenger of Allah (peace and prayers be upon him) when they
conquer a city , used to eat of the meats of the People of the Book® .

In addition to what was reported in the Quran regarding the judg-
ment of this matter,also early scholars of this Ummah were in unan-
imous agreement concerning the lawfulness of the food of the People
of the Book . However , the meat of the People of the Book is re-

garded as one kind of their food Allah has allowed.The Islamic Sha-
ri‘ah set many conditions for animals slaughter : one of them is that

the slaughterer should be a Muslim or Kitabi(®). Another condition is
the Tasmiyah, e .i to pronounce Allah’s name before start slaugh-
fering an animal in compliance with Allah’s saying :

So eat of (meats)

On which Allah’s name
Hath been pronounced ,
If you have faith

In his Signs@® .

Why shonld ye not

Eat of (meats) on which
Allah’s name hath been
Pronounced , when He hath
Explained to you in detail
What is forbidden to you
Except under compulsion
Of necessity 2057,

(1} Sunan Ad-Darmi, vol 1, p 32-33,

(2) See Al-Musuanaf (Abdul-Razzaq) vol 4 , p 487-488 . vol 6 , p 119 . Mamjou* Fatwa
Ibn Taimieyah vol 35,p 218.

(3) Kitabi : a Christian or a Jew .

(4) Surat Al-An‘am, verse [18.

(5) Surat Al-An‘am , verse 119 .
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That your tongues may put forth,
“This is lawful , and this

Is forbidden’ so as to ascribe
False things to Allah.For those
Who ascribe false things

To Allah, will never prosper!,
In such falsehood

Is but a paltry profit

But they will have

Amost grievious chastisement(2),

The food of the People of the Book is one of the matters tackled in
the Quran as lawful(Halal).This is manifested in His Almighty saying:

This day are (all) things
Good and pure made lawful
Unto you . The food

Of the people of the Book

Is lawful unto you

And yours is lawful

Unto them®.

The food of the People of the Book is lawful according to the Pro-
phetic Sunnah as it was reported in the traditions that the Prophet
(peace and prayers be upon him) has accepted an invitation from a
Jew for barley bread and some fats.

He ( peace and prayers be upon him ) has also indicated that he ate

- = e -7 e

(1) Surat An-Nahl, verse [16,

(2) Surat An-NAhl, verse 117 .

(3) Surat Al-Maidah, verse , 5.

(4) Musnad Al-Imam Ahmed vol 3, p 238 , See Tafscer Ibn Katheer vol 2, p 24 , Maj-
mou‘Fatawa Ibn Taimieyah vol 35, p 218.
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131-The Rule on the Meat and other Similar
Kinds of Imported Foodstuffs

The content of the case is a question in which an inquirer from
the Republic of Yemen has stated that imported meat and other
kinds of foodstuffs fill the markets and hence the one becomes un-
able to differentiate between the lawful and the nnlawful as they
may involve Shubha(suspicion). The inquirer also refers to a kind
of cheese on which a label is sticked showing that rennet is added
and asks about the legal “Shari‘ah”judgment of what he has pre-
viously mentioned .

The answer is that such types of questions are mostly raised by
some dear readers with the desire to know the legal judgment for them
and for fear that any thing to be an object of prohibition such as the
animal being slaughtered,without observing the legal conditional
slaughter or for fear that some imported foodstuffs to be mixed with a
flesh of swine or any other prohibited items by the Shari‘ah.However,
fear may increase and consequently some people , not intentionally,
consider what Allah has permitted for them as Haram or deal with
every thing causiously and with fear exposing themselves to narrow-
ness contradictory to Allah’s orderes to facililate and remove dif-
ficulties from His servants as His Almighty says :

Imposed no difficulties on you
In religion ;.........(]) .

Islam , in its princples , objectives , co:gperhensive forms and in its
particles has illustrated the Halal and the Haram , and hence Almighty
Allah forbade and threatened that who ascribes false things to Him
and consequently permits what Allah has forbidden or forbid what Al-
lah has permitted , and says :

But say-not for any false thing

{1) Surat Al-Haijj, verse 78 .
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It may be that ye dislike
A thing , and Allah brings about
Thought it a great deal of good(!).

To sum ap the case, a child is a gift from Allah. He gives a fe-
male or a male by his creative power, The parents themselves
don’t have choice in what Allah designs. Islam has given honour

to women and gave them their highest position ever when com-
pared with old traditions.

And Allah is All Knowing

[ )

(1) Surat An-Nisa verse, 19,
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Mothers in Islam always looked up to and given the respect they are
entitled to as well as making their rights of top priority.A man asked the
Messenger of Allah,:“who is more entitled to be treated with compan-
ionship by me ? The Messenger said “Your mother"The man further
said, who is next ? The Prophet said Your mother then your mother, I
said : and then who 7 he replied “ your father”(D,

Islam also stresses onm the right of women, such as right of ex-
penditure, right of divorce in some cases and right of inheritance . Islam
considered a woman important part of life; the Messenger of Allah said
“he who honours women is respectable and he who dishonours them
is sordid,”(@) ,

The Prophet (peace and prayers be upon him) said to his nation in the
Farewell Pilgrimage in his famous speech “I advise you to take care of
women”®) ,

It is seems from the above discussion that the action of the husband in
the case is regarded as remainder traditions (custom of the former peo-
pie); and the husband being displeased with his wife because she gives
birth to a fernale child is forbidden behaviour according to Isiam. There-
fore, he should get rid from such an act and to believe that female and
male children are gifts from Allah, and that will bring utility for them.
Allah Almighty says :

That ye dislike a thing
Which is good for you
And that ye love a thing
Which is bad for you
But Allah knoweth

And ye know not (4),

Also, Allah Almighty says :

(1} Sahib Al-Bukari , vol 7, p 69, Sahih Muslim vol 16, p 102, Sunan At-Tirmithi vol 4,
p 273, Sunan Ibn Majah vol 2, p 1207, As-Sunan Al-Kubrah(Al-Baihagi)vol 4, p 179,
(2) Silsilat Al-Ahadeeth Ad-Dha‘ifah (Al-Al-Bani) e . i , weak Ahadeeth - vol 2, p 241 .
(3) Sahih Al-Bukhari vol 6, p 145, Sahih Muslim vol 10, p S8 , Sunan Ibn Majah vol 1,
p 594, Sunan At-Tirmithi , vol 3, p 467, Kunzut-Ummal(Al-Burhan) vol 16, p 373 .
(4) Surat Al-Bagarah, verse , 216
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Islam has given attention and honor to women and demolished the

customs and traditions of the old days of Ignorance. In this respect the
Messenger of Allah said ,* Allah has forbidden you to be undutiful
to your mothers,to withhold what you should give or demand
what you do not deserve,and to bury your daughters alive”(!). Ac-
cording to previously mentioned verses Allah has described the peo-
ples of the days of Ignorance who were doing an evil to their daugh-
ters .
Islam has forbidden to treat women with harshness , unlike the peo-
ples of the days of Ignorance who used to prevent divorced woman
from remarrying till she paid her devorcee all the money he demands.
Also the father and brother used to control her affairs and even they
nominated husbands to her. Allah Almighty says :

Nor should ye treat them
With harshness , that ye may
Take away part of the dower
Ye have given them® .

Allah Almighty says :

Do not prevent them
From Marrying

Their (former)husbands,
If they mutually agree
On equitable terms(®,

Islam has forbidden to inherit women unwillingly,Allah Almighty
says :

O ye who believe
Ye are forbidden to inherit
Women against their will®,

[¢9) ?;,]lug m%"h&lﬁé volﬁ'g . :tgt;lsBamh Mauslim vol J l%, p 12, As-Sunan Al-Kubrah
- i) VO P ) - &ﬁ Haj 1 . \ X N
Burhan) vol 15, p 895 . (Tbn Hajr) vo p 419 , Kunzul-Ummal(Al
(2) Surat An-Nisa, verse 19,
(3) Surat Al-Bagarah, verse 232 .
(4) Surat An-Nisa, verse 19,
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Testifted to the truth

Of the words of her Lord
And of his Revelations.
And was one of the

Devout (sevants)(1),

Women in Islam have an esteemed position and are in great status
contrast with her most undignified condition in pre-Islamic days all over
the world where some nations regarded her as symbol of evil.

Narrated ‘Aisha, the wife of the Prophet, “A lady along with her two
daughters came to me asking for some alms , but she found nothing with
me except one date which 1 gave to her and she divided it between her
two daughters, and then she got up and went away. Later on the Prophet
came in and I informed him of her story, he said “Whoever is in charge
of (put to test by) these daughters and who treats them generously,
then they will act as a shield for him from the (Hell) fire”()-

In another narration reported by Anas Ibn Malik the Prophet said, “any
one who is merciful to two female girls till they reached maturity
will be with me in Paradise”(3).

It was narrated by Abu Hurairah that The Prophet Muhmmad (peace and
prayers be upon him), said “ He who has three daughters or three sis-
ters or two daughters or two sisters and he treats them on equitable
terms and in a God fearing way, Allah will enter him in Paradise”®.

(1) Surat At-Tahreem verse ,12 . -

{2) Sahih Al-Bukhari , vol 7, p 74 , Sahih Muslim , vol 16, p 179 . Sunan At-Tirmithi
vol 4 , p 281 , As-Sunan Al-Kubra (Al-Baihagi) vol 7, p 478 , Kunzul-Ummal (Al-
Burhan) vol 16, p 447 .

(3) Sahih Muslim vol 16, p 180, Sunan At-Tirmithi vol 4, p 281 .

(4) Sunan At-Tirmithi vol 4 , p 282 , See Musnad Al-Imam Ahmed vol 4, p 154, Kun-
zul-Ummal (Al-Burhan) , vol 16, p 448 .
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Sometimes parents are displeased with the female child , although
they do not know what good and future benefits she will bring them. Al-
lah Almighty says about the wife of Pharaoh :

And Allah sets forth ,

As an example

To those who believe

The wife of pharaoh

Behold she said :

“Q my Lord , build

For me, in nearness

To thee, a mansion

In the Garden,

And save me from Pharaoh
And his doings

And save me from

Those that do wrong™(),
Allah Almighty says about Mary, daughter of ‘Imran
And Mary the daughter
Of “Imran” who guarded
Her chastity ; and we
Breathed into (her body)
Of our spirit , and she

e 8 -
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In another verse : Allah Almighty says :
Or He bestows both males

And females, and He leaves

Barren whom He will

For he is full

Of knowledge and power(D),

Thus, parents themselves when they receive their gift from Allah,
they have no choice in that for Allah creates whatever He wills and
chooses,

Allah Almighty says :

Thy lord does create and choose
As He pleases(®.

Sometimes parents think that the male child is better than the female
child , although they do not have knowledge of what kind of mischief
he will bring them in the future.

Allah Almighty says abont the son of his Messenger Noah:,

For his conduct is unrighteous.

So ask not of me

That of which thou

Has no knowledge

I give thee counsel , lest

Thou become one of the ignorants®®),

(1) Surat Ash-Shura , verse 50.
(2) Surat Al-Qasas , verse 68 .
{3} Surat Houd , verse 46 .
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Himself from his people
Because of the had news

He has bad

Shall he retain it

On (sufferance and) contempt,
Or bury it in the dust ?

Ab what an evil(choice)

They decide on ?(1),

In another verse, Almighty says:

When the female (infant),
Buried alive , is questioned ),
For what crime

She was killed®.

The killer when asked on the Day of Judgment, will have no excuse
to give because the murdered infant has no guilt and hence kiiling her
will be without right, and then he will deserve for punishment.

Allab Almighty has made clear that question of having a female or a
male child is a gift from Allah, who has a meaning and purpose in all

things. Almighty says :

To Allah belongs the dominion
Of the heavens and the earth
He creates what he will.

He bestows

(Childern) male female
According to his will 4,

(1) Surat An-Nahl , verse 59,

(2) Surat A)-Takweer , verse 8 .
(3) Surat Al-Takweer, verse 9,
(4) Surat Ash-Shura, verse 49 ,
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130 The Rule on he who gets Displeased when
his Wife gives Birth to Female Children
Thinking this to be Caused by her

The content of the case is a question which says, there is a hus-
band whose wife gives birth to female children. The husband who
becomes displeased with her gives her the feeling she was the rea-
son for that, which causes her to feel discomfort and suffering, till
her mind become busy with asking divorce due to her husband be-
havior towards her.

The answer to this is that this action from the husband is but a re-
mainder of the days of Ignorance in which some Arab tribes used to
look at women with scorn, as their minds were filled with fears and
obsessions that women are a source of shame and abasement. They
started to bury the female infants alive without mercy and with tough-
ness and inhumanity dominated on thier minds.

And that who had little mercy, he hoped that his daughter would die
pormal death to discard what he would to suffer in his life.

Aliah Almighty , described badly the character and deed of the
people of oid times and told that if one of them came to know that his
wife gave a birth to a girl he will be displeased with his wife. Then he
will hide himself from his people, because of the bad news he has had
which afflicated with saddeness, and thus he does not know what to
do with the rew female daughter; to keep her or to bury her alive in
the dust?

Allah Almighty says :
When news is brought

To one of them,of (the birth of) a female (child) his face darkens ,
And he is fllled with inward grief (.

Another verses :
With shame does he hide

(1) Surat An-Nahl, verse 58 .
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immediate or a probable harm is expected to result from it, then it
should be prevented because preserving one self either partially or whol-
ly is one of the legal (Shari‘ah) necessities.

The Summary of the case is that there are many statements, tra-
ditions and ijtihadat which were stated in the issue of circumcision
of girls, and the preferred opinion is that it is not obligatory as there
is neither a text nor a dogmatic statement has been reported re-
garding it.and perhaps such doing has been practised due to the
habits of some ancient people or by adopting some Fighi Ijtihadat
(Juristic independent reasonings). And any how any harm that
might result from sach doing either soon or late would entail the
prohibition of this practice because preserving one self either par-
tially or wholly is considered one of the legal (Shari‘ah) necessities.

And Allah is All Knowing
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tiyah previously mentioned(1).

According to the Shafi‘i Mathhab, it is obligatory on women as it is
on men. However, another opinion of the Mathhab states that it is

obligatory on men and Sunnah on women(®,

Accordin to Al-Imam Ahmed Mathhab, circumcision is considered
as an honourable quality for women baut it is not obligatory,and this is
the opinion stated by most of the people of lmowledge(” Another nar-
ration in the Mathhab says that circumcision is obligatory on men
rather than on women().

From these statements it became evident that circumcision of wom-

en or what is called clitoridectomy is not obligatory based on three as-
pects:
Firstly: The previously-mentioned hadeeth “circumcision is regarded
as Sunnah for men and an honourable quality for women” is not
proved because one of its parrators is Al-Hajjaj Ibn Artat so that it
would not be used as an argument .

The second aspect: The hadeeth of Ummi At-Tiyah when the Mes-
senger of Allah (peace and prayers be upon him) said to her :"Don’t
cut severly”is believed to be a weak one and Abi Daoud said about it:
Muhammed Ibn Hassan who is obscure is one of its narrators )

The third aspect : the saying reported by the Messenger of Allah
(peace and prayers be upon him), “when the two circumcised major
parts......... ? is regarded as a description of an act from which a rule
would result which is the performance of ghusl after sexual inter-
course ; taking evidence from part of the hadeeth “then Ghusl should
be obligatory”. But such description is a figurative which doesn’t in-
dicate a judgement of circumcision being obligatory on women. So
based on that, circumcision of young girls is considered a matter of Ij-
tihad and since there is neither a rule nor a dogmatic text has been
stated regarding it, it remains but a field of Ijtihad. Accordingly, if an

(l) Sharh Manhul -Jalee! {'I laish) vol 2, p 492 Bulghat As-Salik (Ad-Dirdeer) vol 1, p
312 Al-Qawanoen Al-Pigheiyah (Ibn Juw) 129,
(2} Al-Majmou'(An-Nawawi) vol Lp 297 302 Al -Muhuthdhub (Ash-Shirazi).vol 1, p 14.
(3) Al Mughni (Ibn Qudamah) vol t p70
4 Al-!’ndsg (Al-Mardawi) vot 1 , p 123-124 . Matalib Auli An-Nuha (Al-Ruhaibani) vol 1
P 1.
(5) Sunnan Abi Dacud . vol 4, p 369.
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Muslims are not acquainted with this habit to be practised for girls and
they limited circumcsion only to boys as it is considered to be one of

Sunan Al-Fitra (the tradition of prophets ) in conformity with what
was narrated by Abu Hurairah that the Messenger of Allah, (peace and

prayers be upon him ), said : * ‘Five things are in accordance with Al-
Fitra ’(:(%, the traditions of prophets ), : one of them is to be circum-

In fact, there are many statements and traditions which tackled the issue
of circurncision of girls. The Messenger of Allah (peace and prayers be
upon him)said “circumcisfon is regarded as Sunnah for men and an
honourable quality for women”(? , It was also narrated that a woman
used to perform circumcision in Madinah who was called Umm At-
Tiyah .The Prophet (peace and prayers be upon him ),said to her “Do
not cut severly as that is better for a woman ......").This hadeeth
means that don’t severly cut the clitoris off. It was also narrated that the
Messenger(peace and prayers be upon him)said “when the two cir-
cumcised major parts of a woman and a man join each other , then
ghusl (full ablution ) should be obligatory”® This is an evidence
which permit the circumcision of a woman reasoning out by the equal-
ity in the term between her and the man by using the term (the two cir-
cumcised major parts) .

The Above mentioned supposed to be the most famous of all the
statements reported regarding this issue.

According to the Figh point of view namely in the Mathhab of Al-
Iman Abi Hanifah, circumcision of girls is considered as an honourable
quality®. In Al-Imam Malik Mathhab it is recommendable but it not to
be performed severly, taking evidence from the tradition of Ummi At-

e e e e e

(1) Sahih Al-Bukhari vol 7, p 143 . Sahih Muslim vol 3 p 146 . Sunan Abi Daoud vol 4,p
84 . Sunan Ibn Majah, vol 1, p 107 As-Sunan Al-Kubrah (Al-Baihaqi) vol 1, p 149.

(2) Musnad Al-Iman Ahmed vol 5, p 75 . As-Sunan Al-Kubrah (Al-Baihagi) vol 8, p 325.
Fathul-Bari (Tbn Hajar) vol 10, p 353 . In As-Sunan Al-Kubrah , Al-Baihagi said :since
Al-_ijf‘aj Tbn Artat is one of its narrators so it must not be taken as an argument . See
Nail Al-Awtar (Ash-Shawkani) vol 7, p 139 .

(3) Sunan Abi Daoud , vol 4, p 368 . Fathul-Bari (Ibn Hajar) vol 10, p 353 . Kunzul-
Ummal (Al-Burhan) vol 16, p 436 . As-Sunan Al-Kubrah {Al-Baihaqi) . Abu Daoud
zald 3 %%uhammed Ibn Hassan is obscure and this hadecth is weak . see Abi Daoud vol

, p369.

(4) Musnud Al-Imam Ahmed vol 6, p 239 . As-Sunan Al-Kubrah (Al-Baihaqi) vol 1 p 163
Nail Al-Awtar (Ash-Shawkani) vol 1, p 278 .

(5) Al-Ikhtiyar (Ibn Mawdoud} vol 4, p 167.
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saying:
And give the women
(on marriage) their dower
As an obligation...(!).

And also His saying;
But if yon decide to take
One wife in place of another,
Even if you have give the latter
Awhole treasure for dower,
Take not the least bit of it back:
Would you take it by slander
And a manifest sin ),

To his saying :-
And how could you take it
When you have gone in
Unto each other, and they have taken

From you a solemen covenant 2(3),

The first verse comprises an honouring for the woman by the dower
being obligatory paid by the bridegroom and considering it as a dona-
tion from Almighty Allah and one of the woman'’s rights due on hus-
band ; while the second verse implies a strict prohibition for the hus-
band not to take back what he has paid for his wife in case he divorces
her of his own accord .

Nevertheless , the case of the circumcision of girls is one of the ex-
amples we have earlier mentioned regarding the attribution of some
acts to the Islam without studying the reality of them . As a matter of
fact , this habit came into existence before Islam and was practised by
the Nile Valley inhabitants since the epoch of Pharachs and is stiil
known for some people as Pharaohic circumcision , It is said that such
circumcision creates serious damages as it leads to the cutting off of
the clitoris of girls; a thing which would lead to damages that might
accompany them when they grow older specially in delivery. Most

—— e e e e .

(1) Surat An-Nisa ,verse 4
(2) Surat An-Nisa ,verse 20.
{3) Surat An-Nisa ,verse 21 .



129- Circumcision of Girls and
whether it is Obligatory

The content of the case is a question which says : In the presnt,
time,much discussfon is taking place concerning the circumcision
of girls. Some ones hold that it is obligatory and others say other
than that .It is said that some countries have issued regulations
prohibiting this practise ; while some countries don’t prohtbit it
but they don’t practise it, so what is the legal(Shari‘ah)judgement
for that ?

The answer is that this issue has been raised by the international
mass media according to what was stated that some Muslims used to
circumcise their young girls before the eyes and the ears of the people;
the thing which produced a reaction from some countries, and hence
one of them (or so it is said)has issued a regulation prohibiting such
an act and considered it illegal on the pretext that it might lead to
harm and danger.

However,such reactions generally take place when a certain coun-
try, by virtue of its religious rituals, its habits or traditions practises a
certain act and then he who disagress with that country in religion or
habits condemns such an act and considers the one who commits so to
be in great sin.

In fact circumcision of girls (according to whoever practises it)
doesn’t differ from any other customary act which is practised by oth-
ers such as piercing of the ears and noses of the young girls for orna-
ments or any other act habitually practised in different countries
whether primitive or civilized .

It is very strange that every act or behaviour adopted by an in-
dividual, sect or group of Muslims is referred to Islam and be con-
sidered one of its rules without stydying the reality of such an act and
how far it agrees or disagrees with the judgments of Islam. For in-
stance, people of India practise an old habit by which the bride is ob-
ligated to pay the dower to the bridegroom and some Muslims in India
are still doing that; a thing which lead those who know nothing about

Islam to think that this habit is one of its rules. In fact, dower in Islam
should be paid by the bridegroom in conformity with Almighty
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Allah Almighty says :

Nor does any one know

What it is that he will

Earn on the morrow

Nor does any one know

In what land he is

To die . Verily with Allah

Is full knowledge and He

Is acquainted (with all things) (1)

The faith in this requires determination and belief that the patients
will get well from their sickness whatever its gravity ,and then no
body have the power to decide this iliness would cause death to the
person who is sick. The second responsibility: study of the patient’s
physchological condition before informing him about his iilness . And
so if his condition proving his strength to resist his sickness , then he
can be informed gradually on the basis to make him feel good and in-
teresting in life; and if patient’s condition proves his weakness, his rel-
atives should be informed about his sickness and what its gravity.

In all cases, informing patients of their sickness should be ac-
compained with hope to arouse ambition of life, which is the right
way according to the Islamic “Shari‘ah” requirements and objectives.

The summary of the case is that the basis of Islamic law and its
objectives require consideration of the physchological condition of
patient, for a doctor who medicate ill persons should relieve the
patient’s depression during treatment process to make him feel
Hvely. Life and death is Allah’s affairs, and that any sickness
whatever its gravity doesn’t mean the patient’s end, so doctor
should deal with their patients on this basis as to make them feel
interesting in life. And Allah is All Knowing.

———

{1} Surat Lughman , verse 34
a7
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The question is that how the doctor deals with patient and how to inform
him personally and his relatives in case if he has a dangerous sickness;
this is the question of this case .

The basic foundation is that doctor releives the patient’s depression
and makes him feel confidence in compliance with the statements and
ahadeeth previously mentioned and according to what is required by his
carrier to be kind with the patient and deal with him in a way which
may not affect his phsychological state. But doctor may meet a case
which obligates him to face the patiant with the reality of his disease.
For instance, when the disease requires a medicine which is not avail-
able, or a special kind of medicines as in the cases of incurable diseases
or infectious ones such as in the cases of(AIDS)"Aquired Immune De-
feciency Syndrome”. However, In this cases doctors are obligated to
inform the patient and his relatives, specially his wife. This re-
sponsibility requires another two responsibilities : firstly that life and
death is Allah’s affairs; and that any sickness whatever gravity is does
not mean patient’s end.

In our Islam, moment of death and life is Allah’s affairs as He who
created life and death. He Almighty says :

He who created Death

And life , (U

Allah Almighty, in this regard, says :
When their term expires

They would not be able

To delay (The punishment )

For a single hour, just as

They would not be able

To anticlpate it (for a single hour ) @,

(1) Surst Al-Mulk , verse 2 .
(2} Surat An-Nahl verse 6 .
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companionship, knowing how to deal with him . The visitor should
question the patient about his condition and this may work out to relieve
his worries and depression in compliance with the previously mentioned
hadeeth of he{peace and prayers be upon him) “if you came upon pa-
tient makes him feel better”.The visiting of patient should be in mom-
ing and evening and during Ramadan nights,because the visitor may see
from the patient what may weakens him(1),

All the above mentioned ahadeeth and statements require to take care
of patient’s phsychological state in order to reduce his condition, to re-
assure him to be strong enough to resist his disease, and to keep him
aloof from worries and fears which might bring him to death.

It was reported that Haroun Al-Rasheed, had been sufferning from
such suspicions and fears because of his sickness. One of his visitors
said to him: take it easy ,and cool down as health will not prevent death
and disease will not end life.Haroun said: by Allah you made me feel
better and good.

The second aspect:Patient’s Relation with his Doctor who treat
him:

Kindness to patient is obligatory on his visitor as well as on his
doctor because the patient beleive every word said by his doctor during
the treatment process. Always the patient physchologically suffers
when he finds his doctor doing more analysis and(x-rays) for him, spe-
cially when the patient complains from such little pain.This makes him
think he had been infected by serious disease.Most of the time patient is
infected by phsychological weakness when he finds his doctor deals
with him as if he deals with materalistic things with no soul. Un-
fortunately, some doctors don’t deal their patients in a way which makes
them feel happy. In this respect, some patients have indicated that they
prefer to consult the doctor who treat them nicely during their illness re-
gardless of his specialization and his scientific status. This is certainely
due to the phsychological impression left by the doctor on his patient.

(1) Al-Mughni (Tbn Qudamah) vol 2 , p 303-305 See Al-Insaf (Al-Mardawi) vol 2, p 461-
463 . Kashaf Al-Qina‘(Al-Bahouti) vol 2 , p 78-79 .
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your place in Paradise”!),

The Prophet (peace and prayers be upon him) also said :“The rights of
a Muslim on the Muslims are five:one of them is to visit the sick”®.

Whenever the Prophet (peace and prayers be upon him) goes to a pa-

tient , he used to say to him, “don’t worry , it will be expiation (for
your sins) "G,

He used to say this Rugia for the sick:“0, Allah , the Lord and the
Cherisher of Mankind , the Remover of illness cure me ; You are

the Healer and no cure except yoars. Cure me and leave no trace
of illpess in me”(®,

In the framework of this direction concerning the ill person taking

into consideration his phsychological status , the scholars reported
many rules in this regard.

Imam Malik prefers for a man to care of sick people by visiting them
and the visitor should follow certain conduct,like shortage of question
and to show concern for his condition,and ask Allah to offer him health
by puting his hand on some part of the patient’s body unless he hates
that ), In his Mathhab visiting of ill person is regarded as “collective
obligations™ otherwise it becomes obligatory for men and women who
are (Mahram)(©),

According to Imam Ashshafi‘i, visiting a patient is regarded as Sun-
nah. Moreover,paying visit to all patients is preferred and is not spec-
ificed for friends or relatives , and if the visitor sees an ill person restore
to health ,then he supplicate for him(®,

In Imam Ahmed Mathhab visiting of an ill person is highly rec-
ommended and those who look after him should be one of his

B e a—

{1} Sunan Ibn Majah vol 1, p 404 ,

(2) Sahib Al-Bukbari , vol 2, p 70, Sahih Muslim vol 14, p 143 -Musnad Al-Imam Ah-
med , vol 2, p 540 - As-Sunan Al-Kubrah (Al-Baihagi} vol 3, p 386 .

(3) Sahih Al-Bukhari , vol 7, p 7 . Fathul-Bari vol 10, p 126-As-Sunan Al-Kubrah (Al-
Bajhagi) vol 3, p 383. .

(4) Musnad Al-Imam Ahmed vol 3, p 151 , Sunan Abi Daoud , vol 4, p 11, See Sahih
Muslim vol 14, p 181 , Kunzul-Ummal (Al-Burhan) vol 10, p 61.

(5) Ashal Al-Madank (Al-Kishnawi) vol 3,p 373,

(6) Al-Fawakih Ul-Dawanij (Al-Qairwani) vol 2 , p 32-321 . .

(7) Al-Hawi Al-Kabeer (Ad.Dirdeer) vol 3 , p 163-164 . See Thya * Uloum-ad-Din (Al-
Qairawani) vol 2, p 192-193-Al-Majou ‘(An-Nawawi) vol 5, p 109-J13 .
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and confusion of socail relations which weaken family constructions
and so and so.

Islam has paid attention to patient's mentality with the intention
of reducing his condition obliging his visitors or those who look after
him to be kind with him during his illness, according to what was re-
ported by Prophet Muhammed(peace and prayer be upon him)who
said;“Whenever you visif a sick, make him feel he will live for long
time;this will never change the Divine Decree, though it will re-
lieve his worries and cheer him up”(D.

what is aimed at here is to help the patient to have desire for life;
and relaxing his suffering by different expressions , like supplication
to ask Allah to offer him long life. Such kind treatment may work out
in relieving his sickness, his worries or fears by mentioning the sick-
ness of others with same sickness and how they recover. Prophet Mu-
hammed (peace and prayers be upon him) when paying a visit to an iil
man, asked him about his appetite. The ill man replied “I want bread”
Prophet Muhammed (peace and prayers br upon him) said :Should
any one of you have a bread he should forward it to his ill brother,
and also he said “if one of your patients has an appetite to have
certain food,he should be given{?, Many ahadeeth have been narrat-
ed by Imam Ali about the Messenger of Allah (peace and prayers be
upon him) indicating the virtue of visiting the ill person , in one of
them he said : “he who paid a visit to his Muslim brother, he will
be in a vast Paradise till he sits, if he sat, will be overflowed by
mercy.If that was in morning, seventy angels will perform prayers
on him untill the evening falls , if that was in the evening , seventy
angels will perform prayers on him untill morning falls™3.

According to what was narrated by Abu Hurairah, Prophet Mu-
hammed said :“ he who paid a visit to his ill brothers, a caller ex-
claim from the sky and says: have a good night, and have
(1) Fathul-Bari , (Ibn Hajar) vol 10, p 127, Sunan Ibn Majah val 1, p 462 , Sunan Al-

Tirmithi vol 4,p 359.

(2) Sunan Tbn Majah vol 1, p 463 , Kunzal Ummal ( Al-Burhan ) vol 10, p 15, Aj -

Jami‘As-Sagheer (As-Syouti) vol 1, p 71 As-Syouti said : it is a weak hadeeth .

(3) Sunan Ibn Majah vol | , p 404 .
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128- The Way of Informing the Sick or his
Relatives about the Gravity of his Illness

The content of this case is a question about the proper expres-
sions through which that a patient or his relative can be informed
of his sickmess and what its seriousness, and what scientific (legal)
informations having relation with this subject.

The answer to this has two aspects : the first is the phsychological
situation of the patient during his sickness. The second aspect: the pa-
tient’s relation with his doctor.

The Psychological Situation of the Patient during his Sickness:

Most of the time , the patient suffers from disease or phsychological
weakness as result of his organic disease. Sometimes, this phsy-
chological sickness may reach 50% or more of his organic disease ;
the rate varies in accordance with the character of patients; and their
ability, or unability to withstand their suffering, and its impacts which
accompany them in the range of their families and societies.

The sickness or the phychological weakness that accompanies the pa-
tient is normal as the human being, by his nature,always fears death.

And this fear increases with sickness, and with this fear his sickness
and psychological weakness increases.Then,at this stage he will be in
need to release depression from him,so that the patient will be strong
to resist the disease and to be moze patient.

The facts indicate that phsychological disease became on the re-
cent time more common,even grave than what has been in the past,
There are many reasons most of them are connected with the reality
in which man of today lives,and what it entails of interjections, chang-
ing of customs domination of materialism, spreading of weakness

in-chief Dr. Abdur-Rahman Ibn.H.Al-Nafissh according 1o the

{*) These are ions recejved from the readers. Answers are given by the journal pro-
, mgmms Sy given by the j P
Journal’s rules of publication.
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expenses from the the achieved profit before being divided or from the
the capital whether there is a profit or not ? and what the attitude of
the Islamic Figh towards that ?

Dr . Al- *Arabi replied : the bank , after settlement may deduct from
the net profits all the general expenses such as salaries of employees
and labourers, electricity and post expenses and then distribute the re-
maining part between it and the depositeors according to the con-
firmed agreement.

If we refer to the what was approved by fuqaha regarding an act

of a similar nature , we will find that they had permitted the Mudharib
to pay any expenses of the Mudharabah from the capital in cases
where traders’ custom agrees with that; as it brings benefit for the
business . Therefore, the Mudharib is entitled to rent labourers to help
him in the work , and also to rent stores to keep in them the goods of
the Mudharabah , and to rent ships or “dawab” in order to transport
the goods of the Mudharabah from place to another(!).
Based on that the expenses spend by the Islamic bank concerning its
investment activities such as employees salaries and electricity and
post expenses are all regarded as completion of the Mudharabah pro-
cess and hence it is permitted, being as Mudharib, to deduct all these
expenses from the capital or its profit.

And our last invocation is that Praise be
to Allah, Cherisher of the Worlds .

(1) Al-Badaea‘ vol 6, p 88 . Al-Mudawannah Al-Kubrah vol 5, p 93, Nihayatul-Muhtaj
vol 5, p 236, Al-Mughni vol 5, p 32.
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artisans and the free lancers do their works without giving any guar-
anty, then this will lead to the destruction and wasting of people’s
properties(1),

There is another opinion whose adherent believe that the Islamic
bank should not guarantee the deposited money, because if it guar-
antees it, then the situation of the money deposited for investment will
be quite similar to that being deposited in usurious banks as it is con-
sidered as loans rather than deposits®. This is the preferred opinion
for the following aspects :

Firstly :Fuqaha agreed that the Mudharib is so honest in whatever falls
under his hand of money, and hence if he destroys it without trans-
gression or neglegence, he will not pay satisfaction guaranty ).
secondly : it is not valid to make analogy between the Mudharib and
the free lancer and hence asking the latter to pay satisfaction guaranty
as this was not approved by Fugaha(¥),

Thirdly : Fugaha stated that if the money owner stipulates that the
Mudharib should pay a guaranty for the capital if destroyed, such con-
dition will be invalid®,

Covering of Expenses from the money of Mudharabah :

These expenses include : salaries of both employees and labour-
ers, general expenses such as rents, electricity, post and others.So is it

(1) Al-l‘tisam (Ash-Shatibi) . vol 2, p 119 . Al-Mughni vol 5, p 305-306.

(2) Banks and Finance Houscs p 202 . Ghareeb Aj-Jammal.

(3) Al-Badaea'p,6,p 87. Ash-Sharh Al-Kabeer vol 3, p 536 . Al-Mughni vol 5,p 43 .
(4) Al-Mudawannah vol 4 , p 413-414 . Al-Muhullah vol 7, p 27-31.

(5) Bidayatul-Mujtahid vol 2, p 236 , Al-Mughni vol 5,,p 41.
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shares with part of the the capital in financing such projects, then it
will regarded as a money owner or a partner from one side, and a
Mudharib from the other side. But if the bank doesn’t share in fi-
nancing such projects,then it will be the first Mudharib, and the in-
vestor will be the second one; while the depostors will be the money
owners. This adaptation agrees with the Hanafieyah Fuqaha who per-
mit the Mudharabah of the Mudharib; and also conforms with the
Hanbali Mathhab which permit the money owner to work with the la-
bourer(!). This is because the bank is not only considered as Mudharib,
but it is regarded as money owner concerning the money owned and
invested by it; and also because the position of both the bank and the
depositors is that of “partners” who invest their money. And all the
managerial works are carried out by one of the partners which is the
bank.

Guaranty for the money paid in Mudharabah :

Concerning this matter , there is an opinion which says that the
Mudharib guarantees whatever falls under his hand of money anal-
ogous with the free lancer. This opinion relied on what had been stat-
ed by some Fuqaha who believe that the free lancer based on the Mas-
laha (common interest), is to pay satisfaction guaranty and also on
what was reported about Al-Khulafa Ar-Rashideen (the Orthodox Ca-
liphs) who believe in the same thing . Ali, may Allah be pleased with
him, said “nothing will be fitting for the people except this(?)(the
Mudharib to pay satisfaction guaranty)' .And also because if the

(1) Al-Badaea ' vol 6,p 91. Al-Mughni vol 5,p 17.
{2) Reported by Abdu! razzaq in his Musannaf , vol 8, p217.

.s 9.
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The second trend : Adherents to this trend believe that the joint Mud-
harabah includes three parties:-

The first party are those who deliver money for executing Mud-
harabah alone.

The second party : those who take money to invest it alone while the
third party acts as a mediator in the joint the Mudharabah system
whose mission is to take money from depositors and give it to the in-
vestors to invest it(1),

The third trend ; Adherents to it believe that the bank is deputized by
the depositers to invest their money in terms of direct investment ac-
cording to its knowledge. That is the bank will act as the Mudharib
and the depositors as the money owners. But if the bank pays the de-
posited money to a group of investors, to invest them, then the bank
together with the investors will act as the Mudharib; while the de-
positors will be the money owners(?.

The nearrest opinion concerning the adaptation of the bank’s relation
with both depositors and investors is that whenever the bank invests
the deposited money alone according to its own knowledge then it will
be regarded as the Mudharib and the depostors will be the the money
owners. However, whenever the bank doesn’'t undertake the in-
vestment of money alone according to its knowledge, and instead pays
it to the business men and investors, in this case if the bank

(1} “Bank Works Development” Dr ., Sami Mahmoud p 430-434,
(2) “Banks and Islamic Finance Houses" Ghareeb Aj-Jammal p 192,
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Annulment of the Mudharabah Contract :

Concerning this matter, Fugaha agreed that the money owner is
entitled to annul the contract as long as the labourer didn’t start the
work(1), But in the case that if the labourer who started working ,the
Jumhour believe that the money owner is entitled to annul the contract
and change the capital from movables to money(® While the Mal-
ikieyah did not permit that®). However, the system of work in Islamic
banks copes with this opinion as it is stipulated that the deposit should
last for not less than six months and not more than one year and hence
whenever the customer withdraws it before the fixed date, he will not
be deserving to any profit(4),

Fifthly : The are different trends concerning the adaptation of the
bank’s relation with depositors and investors;

The first trend : Dr. Al-‘Arabi®believes that the relation between the
bank and depositers is just like the relation between the money owner
and the Mudharib as the depositors as a whole are considered the
money owners and the banks as the Mudharib. However, the relation
between the bank and investors is unlike that between the depositors
and the bank as the bank here represent the money owner and the in-
vestor represents the Mudharib.

(1) Al-Badaea * -vol 6, p 99, Bidayatul-Mujtahid vol 2, p 240-Al-Mughni vol 5, p 38 .
(2) Ibid

(3) Bidayatul-Mujtahid . vol 2, p 240 .

(4) Faisal Islamic Sudanese Bank , p, 9 . Kuwaiti Finance Housep 7.

(%) “Contemporary Banking Dealings™ . 36 .
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One of the conditions pertaining to labour is that the money own-
er can stipulate that the Mudharib should not travel with the money
and not to do business unless in a ceratin place, or not to deal except
with a definite person , because this is considered as a permission of
disposition for which deputization is allowed . However, this condi-
tion is agreed upon by all Fugaha of different Mathahib(!),

Fourthly : Timing of Mudharabah Contract :

Fuqaha were in disagreement concerning the timing of the Mud-
harabah contract. The Hanafieyah and Hanabilah permit that(® jus-
tifying their opinion that timing is allowed because Mudharabah is

asort of deputization and deputization can be specified by a time rath-
er than another .

While Malikieyah, Shafi‘ieyah, some Hanabilah and Dhahirieyah
don’t permit it®.

On the other hand, if we consider the nature of the bank’s work
we will find that what was held by Hanafieyah and Hanabilah is con-
forming with the nature of the Islamic bank's work because the bank
generally starts work with the investment deposits at the beginning of
the fiscal year and carries out clearance works and afterwards distrib-
utes profits at the end of the year. This means that the period of in-
vestment may last for six months and may be one year®,

(2) Al-Badaea ’ vol 6, p 99. Al-Mughni vol 5, p40.
{3) Ash-Sharh Al-Kabeer vol 3, p 519, Nihaytl-Mubtaj , vol § , p 225 . Al-Mughni vol 5,

p 40.
{4) Bank of Bahrain p 2 . Faisal Islamic Sudanese Bank , p9 , Kuwati Finance Houso p 7.
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for both the money owner and the Mudharib at the time of contraction
is a matter agreed upon by all the Fuqaha. Therefore, we believe in the
necessity of observing this condition in order to prevent Gharar or ig-
norance as concerning depositors profits. However, such an issue was
tackled by the Islamic Bank Conference held in Dubai(*} in which it
was confirmed that statement of the shares of depositor, capital own-
ers and the bank which executes the Mudharabah should be made; and
that the share must be a common proportion of the profit so that the
Mudharabah becomes valid.

Thirdly : conditions related to business :

The Jumhour of Fugaha believe that the money owner has to pay
the money and the Mudharib has to work and that it would not be val-
id if the labourer stipuled that the money owner to should work with
him(®, However, Imam Ahmed permits that® justifying that : the
work is one of the Mudharabah pillars and hence it would be per-
missible that either each one of them to do it alone or to do them both
(paying money and working)®. This opinion supposed to be the near-
est to the nature of the banker’s work as it is permissible that one of
the money owners to be a manager of a bank and thus he becomes a

money owner on one side and a Mudharib on the other.

(1) Islamic Bank Conference recommendations , 25 Jumadah Ath-Thanieyah 1399H-—-
22.5.1979.p. 12.

(2) Al-Badeca ' vol 6, p 85, Mughni Al-Muhtaj , vol 5, p 226.

(3} Al-Mughni vol 5,p 17.

(4) Ibid
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calculation methods such as records, documents and files which can
preserve and guarrantee the rights of all parties as well as its ability to
settle all the future disputes and also because the bank can not do the
process of collective investment unless by means of continous mixing.

4- The capital must be delivered to the Mudharib by either handing it
over like deposit or by means of investiture, and hence the Mud-
harabah would not be valid as long as the owner of the money keeps
the money under his hand because submission of money was not
achieved. This was stipulated by the Jumhour of Fuqaha of Han-
afieyah, Malikieyah, Shafi‘ieyah as well as Al-Awaza'i, Abi Thawr
and Ibn Al-Mundhir.()) However Hanabilah permit as a stipulation®
that the money to be under the hand of the money owner .

Secondly : conditions related to the Profit :

It was stipulated that the profit should be a fixed amount and a
common part such as one-third , one-quarter and one half. So if it was
stipulated that somebody to take 100 Riyals or more and the re-
maining part to be taken by the other, such a condition would not be
valid and accordingly the Mudharabah would be invalid. This condi-
tion is agreed upon by the Fugaha.®®

It is worth mentioning that most of the Islamic banks don't abide
by this condition inspite of the fact that fixing of the share of profits

e b mm - ——

(1) Al-Badsea’ vol 6, p 84 . Ash-Sharh Al-Kabeer , vol 3, p 520, Mughni Al-Muhtaj , vol
2,p310.

(2) Al-Mughni,vol §,p17.

(3) Ihid
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of the bank because it is a corporate body ualike the other Mudharib.
So, if somebody has an account in a bank and he wants to transfer it
into investment account, there is no need to take this money from the
cashier and pay it again because the bank is quite ready to submit the
money o its owner on demand, which is a quite known process in the
banking system. Moreover, concerning the capital, the money spec-
ified for Mudharabah can be mixed with an other money, which is
known as (Collective Investment).

Referring to the Fighi books to know the rule on this issue, we
find that the Fugaha have differentiated between two matters :

The first : If the process of mixing takes place before the starting
of the business, then Fuqaha prohibit that a third or fourth person to
join the contract because mixing after the beginning of business may
lead to the ignorance of both profit and loss of the mixed money and
consequently no one of the capital contributors would be able to know
his share of profit and loss.

The second : When the process of mixing takes place before the
starting of the business, in this case the Fugaha permit that a third or a
fourth person to join the Mudharabah(!)contract. Since the Fugaha be-
lieve that if the process takes place before the business starts may
cause Gharar and then a dispute; and that the purpose behind that is to
preserve the capital as well the rights of both the money owner and the
Mudharib, yet the Islamic bank, today, is equipped with modern

s e e e e g

(1) Al-Badaea ' vol 6 , p 84. Al-Mabsout p 22-27. Rawdht!-Talibeen vol 5, p 118. Al-
Mughni vol 5, p 36.
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Mudharabah Conditions and how it is Fitting for Collective In-
vestment:-

Firstly : conditions related to the capital :

1- The capital should be money such as dirhams and dinars. This had
been stipulated by the Jumohour of Malikieyah, Hanafieyah and Shafi
‘ieyah. It is also stated by Imam Muhammed in a narration delivered
by Abi Talib and Harb and also it is the Mathhab of Dhahirieyah(!),
However, Ibn Abi Laila and Imam Ahmed, in & narration of his re-
ported by Al-Athram, permit the capital to be of goods®®). This condi-
tion conforms with the banks regulations as they never accept any
property except money.

2- The capital should be a fixed amount for both the money owner and
the Mudharib, otherwise the Mudharabah would not be valid because
the ignorance of the capital leads to the ignorance of the profits. There-
fore, knowledge of profits is a condition for the Mudharabah validity(®.

3- The capital must be a same and not in a form of debt as it is not
valid to establish a Mudharabah on debt nor on an absent money. This
condition is agreed upon by all Fugaha®. However, since Fugaha
stipulate for the validity of Mudharabah that the capital should be
known and determined for both parties, then it is different in the case

g

(1) Al-Badaca ‘vol 6, p 86. Al-Qwaneen Al-Fighieyah (Ibn Juzai} p 186, Al-Muhullzh
(Ibn Hazm) vol 7, p 96.

(2) Al-Mughni vol §,p 11,

(3) Ibid.

(4) Al-Badaea‘ vol 6, p 83. Bidayatul-Mujtahid vol 9, p 235, Al-Mughni vol 5, p 4.
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is the money owner who would bear the loss.

However, the lsbourer will lose his work and the effort he has exerted
as the purpose of Mudharabah is to gain profits and not the work done
by the labourer .

Nature of the Function of Mudharabah ¢

Hanabilah believed that the nature of the function of Mudharabah
is not confined to trade only, but it is used in other types of Iabour -
such as giving of dabbah(!) to whoever uses it for half the profits, or
giving a piece of cloth to a tailor to make shirts and then sells them
and both share in the Profit?). However, Shafi‘ieyah confined the
function of Mudharabah only to trade and hence it is not permissible
for the Mudharib to form gold into ormaments and sell them and to cut
shirts out of cloth®).

The preferred opinion is that held by Hanabilah, because it copes
with the nature of business carried out by Islamic banks which don’t
confine their business to trade only, but they work in various fields
such as industry,agriculture, selling and buying of lands and others(®);
and that what is required by Mudharabah is to gain profits which can
be achieved by doing business in all these fields.

(1) Animals , such as horses , donkies , or camels which can be used to help persons in
some works like carrying their goods or for transportation.

(2) Muntaha Al-Irdat (Tbn An-Najjar) vol I, p 466.

(3) Raudhtul-Talibeen (An-Nawawi) vol 5, p 120.

{4) Dubai Islamic Bank , p 2, Kuwaiti Finance House, p 7.
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As from the reasonable opinion : Mudharabah was permitted as
need may arise for it because any one may possess money, but he may

not know how to deal with it in trade; and vice versa. Therefore, being
permitted would help sastisfying both needs.(!)

The pillars of Mudharabah as mentioned by Imam An-Nawawi
are five(®) : the formula, the two contracting parties (the money owner
and the Mudharib), the capital, labour and profit.

Fighi Adaptation for Mudharabah :

Fuqaha were in disagreement concerning the Fighi adaptation for
the Mudharabah. Jumhour of Fuqaha hold that Mudharabah is like
other commutations such as Ijarah ; and that it has been stated in op-
position to Qiyass due to the rent being unknow therein, because the
labourer doesn’t know the amount he is going to receive®), While the
Hanabilah believe that Mudharabah is one type of partnerships and it
copes with Qiyass® .

This is the preferred opinion because Mudharabah is but a sort of part-
nership which takes place between the money owner and the labourer,
in both profit and loss. The first one pays his money and the second
does the labour and the profits would be divided according to the
agreement they have set . But in case that no profits were achieved, it

(1) Al-Badaea’ vol 6, p 79. Al-Muhudhub , vol 1, p 385,

(2) Raudhatul-Talibeen , vol 5, p 117,

(3) Al-Badaea', vol 6, p 79. Bidaytul-Mujtahid , vol 2, p 263. Tuhfatul-Muhtaj (Al-
Haithami) , vol 5, p 220.

(4) Al-Kafi (Ibn Qudamah), vol 2, p 277.
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This Holy Ayah dealt generally with business being as Mud-
harabah()). Also many ahadeeth from the Sunnah permit Mudbarabah,;
one of them is that which was narrated by Suhaib, may Allah be
pleased with him, that the Prophet (peace and prayers be upon him)
said “three things are blessed :sale on credit, Mudharabah and
mixing of wheat with barley for house use and not for sale”.
From the traditions: what was narrated by Imam Malik about Zaid Ibn
Aslem about his father that Abdullah and ‘Ubaid Allah, the two sons
of “Umar Ibn Al-Khattab, set out towards Iraq with a force for Jihad.
On their retutn they took a loan from Abi Musa Al-Ash‘ari and bought
some goods and sold them in Medinah and obtained much profits .
‘Umar, may Allah be pleased with him asked them: Was such a loan
given to each man of the army? they said : No.“Umar said : then he
must have given the amount to you knowing you to be the sons of
mine. Then ‘Ubaid Allah asked : O ,Commander of Faithful, if the
goods had been damaged wouldn’t we have paid the penalty ?He said
:yes . Then ‘Ubaid said :therefore, their profit is ours. Hence, “‘Umar
worked out Mudharabah process by taking the principal and half the
profit and gave the remaining half of the profit to them.)

From the Consensus : it was narrated about a group of Compan-
ions, may Allah be pleased with them, that they paid the orphan prop-
erty by way of Mudharabah and no one had objected to that and hence
it became as Consensus(®,

(1) Al-Badaca ‘vol6,p 79,

(2) Reported by Thn Majah in his Sunnan, There i3 a weak link in its transmission .He
said : one of its narrators is Al-Habeer who is unknown (Tbn Hajr) p 255.

(3) Al-Muwatta vol 2, p 687 , As-Sunnan Al-Kubrah(Al-Baihaqi) vol 6, p 101.

(4) Al-Badaea' (Al-Kasani) vol 6, p 79. Al-Mubuththub (Ash-shirazi} vol 1, p 385 . Al-
Mughnivol 5,p 16.
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Mudharabah “Sleeping Partnership”
and how it is Applied in Islamic Banks

Abdul-Malik Abdul-Ali Kamoy: )

What is Mudharabah?

It is one type of partnership in which the owner of the money
pays a certain amount to another one to do business for a definite prof-
it taken from the total profits as agreed to by the partners such as one-
third, or one half or one-quarter(!). But he, the Mudharib (who is given
the money to trade with) would not be responsible for the morey loss,
unlike the money owner. However, he would lose his job.
Mudharabah Legality

Fugaha were in unanimous agreement on the permissibility of
Mudharabah® and also on it being excluded from Gharar(un-
certainty)and unknown Ijarah(rent)®, Evidence for its legality is de-
rived from Allah’s Book, the Sunnah, traditions, Consensus and rea-
sonable opinion (logic). In Allah’s Book many Ayahs were reported
concerning the permissibility of Mudharabah ; in one of them Al-
mighty says:

Other travelling through the land,

Seeking of Allah’s bounty®)

{*) A resarcher doing his Phd in the Faculty of Shari‘ah and Law, Al-Azhar University -
Cairo.

(1) Al-Mabsout (As-Sarkhasi) vol 22, p 18. bidayatul-Mujtahid , vol 2, p 936- Mughni Al-
Muhtaj (Ash-shirbeeni) vol 2, p 309. Al-Mughni (Tbn Qudamah) vol 5,p 15.

(2) Ibid

(3) Bidayatul-Mujtahid , vol 2, p 234.

(4) Surat Al-Muzzammil , verse 20,
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cessity or need for it due to the availability of many lawful al-
ternatives which can replace the medicine containing alcohol in
treating the disease and also aiming to prohibit the evasive legal
device of drinking it as an intoxicant.

Sanitation , Perfuming and Sterilization, by Ghoul :

As we mentioned, Al-Ghoul can be called wine and also we
indicated its impurity following what was established by the Jum-
hour of Fugaha who consider it as wine . Consequently, it is not
permissible to use it for the purposes of hygiene, perfuming and
sterilization as it is prohibited to use filthy things on the body or
clothes or the like as well as the availibility of other lawful al-
ternatives which can achieve such purposes. So, there is no need
or necessity to use whatever contains alcohol for the above men-
tioned purposes .

Praise be to Allah and peace and prayers be upon our Master
Muhammed, his family and his Companions .

47~



* Vol.IX, 1997, 35th Edition, Contemporary Jurisprudence Research Journal ¢

Sunnah can not be rejected because the hadeeth narrated by ‘Al-
qamah has been reported by Muslim in his Sahih and hence what
was said by Ibn Hazm that the hadeeth is not an authentic one, can
not be established.

If we look at alcohol as a medicine,solvent substance , pre-
servative, excipient or the like , the matter would be different from
what I have preferred of the Mathhab of Fugaha because treatment
by pure alcohol though it is not common-as said by some phy-
sicians-is but a treatment by pure intoxicant. Therefore, I preferred
the Mathhab of those who believe in the prohibition of using it as
treatment. But whenever treatment occurs by a medicine in which
alcohol was inserted in its preparation, then the amount of alcohol
added to the medicine will be so much that we can’t say that the
pure intoxicant-alcohol-has been used up in the medicine because
the percentage of alcohol found in syrups which contain the least
amount of alcohol such as paracetamol reaches 12% of the syrup
content. However, proportion of alcohol in some syrups such as
Atropine hydrate reaches 43% which is highter than the pro-
portion of alcohol found in some wine like champagne (18%).
Adding to that, the numerous damages arise from the use of med-
icine which alcohol enters in its preparation without need for it;a
thing which induced the medical corporations and orgnizations in
the world to call out to limit using alcohol in medicine.

Accordingly, since this is about the medicine which contain al-
cohol, I believe that it is neither permissible to treat with the pure
alcohol nor with the medicines containing it as there is no ne
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5-

Imams and others. However, receiving treatment is not obligatory
as viewed by the Jumours of Imams, but it has been only obligated
by few group of scholars. So, since eating of dead meat is oblig-
atory and treatment is not, then one of them to be analogous with
the other would not be permissible(!),

whoever uses wine as freatment so as to eliminate causing harm to
himself, would be regarded as if he is forced to drink it®.

The Preferred Opinion :

After reviewing the opinions stated by the Fuqaha concerning
the rule on this case, the preferred opinion, as I see, is what was
held by the adherents of the first Mathhab that treatment by pu-
reintoxicant is prohibited. This is the Mathhab held by Malickiyah
aud the Jumhour of Shafi‘ieyah and those who agree with them .

But when it is used in medicine in such a manner that no colour,
taste , smell or any trace of it would remain , then it would be per-
missible to use this medicine for treatment provided that there is
nothing which can replace it in treatment, and that it was pre-
scribed by a skillful trustworthy Muslim doctor, or the patient
himeself is acquainted with its benefit due to his knowledge of
medicine or through a previous experience with the disease. Their
evidences derived from the Sunnah , the traditions of Companions
and the reasonable opinion. However, their evidence from the

(1) Fatwa Ibn Taimieyah vol 24, p 268-269.
(2) Al-Muhuththub, vol 9 p 41.
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Are : dead meat , blood

The flesh of swine , and that
On which hath been invoked
The name of other than Allah

But if any is forced

By hunger , with no inclination
To transgression , Allah is
Indeed Oft-forgiving

Most Merciful(l)

Thus, it is permissible to use forbidden items such as wine for cure
as the need for it only occurs when necessity arises.

This opinion was rejected because the one who is forced would
achieve his aim when and by eating these forbidden items. this
would keep him at subsistence level and remove his necessity .
But it is not certain to obtain cure by using filthy things and others
as many patients have actually used them as medicine, but they
weren’t cured. Hence whoever is forced would find no way to re-
move his necessity except by eating of these items. But it is not
obligatory to receive medical treatment through taking such a
filthy item as there are many sorts of medicines. Moreover, cure
can be achieved by adopting means other than medicines such as
invocation and Rugiah (reciting some Quranic readings over the
head of the patient).Furthermore,eating of the dead meat by whom
is forced is obligatory as shown in the apparent Mathhabs of

(1) Surat Al-Maidah , verse 3.
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1)
)
3)
@
)

would act as cure for us(l).

The Messenger of Aliah(peace and prayers be upon him) allowed
the people of ‘uran to use the camel urine as treatment though it is
forbidden. But since it is used as cure for some diseases, they
were allowed to take it , the same as wine which is allowed as
treatment when necessity arises to use it as cure @),

However,this opinion has been rejected because receiving medical
treatment by urine is lower (in sin) than wine due to what was re-
ported concerning wine to be as an abomination of Satan’s handi-
work , but it was not mentioned that urine is a filthy matter(3) .
The state of cure is always a state of necessity , so taking of in-
toxicants is allowed in such a case , and also in the case of push-
ing whatever obstruct the throat in addition to all situations where
a man is forced by necessity to do®» However this, was rejected
that washing down of a bite by wine is permissible without con-
flict in that; they even said : a bite which obstruct a throat must be
washed down by wine as safety from death ,and that is a definite
matter, unlike when using it as a cure which has not yet been
proved®),

The Legislator permitted the one who is forced by necessity to eat
forbidden items such as dead meat and blood . Almighty says in
this regarded :
Forbidden to you (for food)

Al-Muhullzh , void ,p 7.

‘Awn Al-Ma‘boud vol 4 ,p 7 .
Sharh Manhul-Jaleel , vol 4, p 553,
Al-Mughni vol 8, p 308 .
Al-Majmou * vol 9,p 52 .
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3- Medication by wine itself is not lawful because medication is but a
sort of utilization and utilization by wine is legally(Shari ‘ah) for-
bidden.Furtheremore,necessity can’t be established through med-
icating by it because there must be other lawful things which can
medically serve instead of wine(1),

4- Diseases resulted from using prohibited medicines are more com-
pared with the cure expected . This can be observed in Ummul-
Khabaith i.e the mother of bad things (wine) from which Al-
mighty Allah has made no cure for us as it is very harmful to the
brain the centre of mentality(2). Adherents to the second Mathhab
reasoned out as follows :

1- Almighty says :

«.When He hath
Explained to you in detail
What is forbidden to you
Except under compulsion
of Necessity?(3).

The Ayah indicated that whenever man is compelled by ne-
cessity to do is not forbidden to him whether it is food or drink.
In the same respect, Almighty Allah has dropped the prohibition
from whatever is prohibited explained in detail when necessity
arises. So, since it is forbidden to us, then no cure is expected
from it. But when we are forced by necessity to use it, then it
should not be forbidden to us, rather it is Halal which, in this case,

(1) Al-Mabsout , vol 24-p 21 .
{2) Zad Al-Mi‘ad.vol3,p Ll4.
(3) Surat Al-An‘am, verse 119,
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3-

4

It was narrated about Abu Hurairah, may Allah be pleased with
him, that he said : The Messenger if Allah (peace and prayers be
upon him) prohibited unclean medicine(?,

An-Nawawi said : prohibition not to receive medical treatment by
unclean medicine‘?) is taken as the condition when there is ne-
cessity for it, that is when there is a clean medicine to substitute

the unclean one .

It was narrated by ‘Aishah,may Allah be pleased with her, that she
used to prohibit receiving cure by wine®.This tradition showed
the prohibition of using wine for medical treatment both externally
and internally . However , what was reported by ‘Aishah is a mat-
ter not to be argued with as she must have acquired it from the
Messenger of Allah (peace and prayers be upon him).

Evidences they have derived from the Reasonable Opinion(Logic).

1-

Since intoxicants are prohibited , then it is not permissible to use
them for medical treatment analogous with the flesh of swine
which is not allowed for that®.

Necessity can not be removed by taking intoxicant , so it has not
been permitted as cure analagous with the state when it is used as a
cure from any disease , but without use(®),

e e e e - e e

Sunnan Abi Daoud vot 14,p 8.
Al-Msajmou * vol9,p 53,
Al-Musannaf(Abdul-Razzag) vol 9, p 250
Al-Mughni , vol 8, p 308 .

Ibid

1.
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it is not a medicine , but it is a disease(?) ,

This hadeeth indicates that the Messenger of Allah (peace and
prayers be upon him) had forbidden the inquirer to make medicine
containing wine,which means that wine as well as receiving treat-
ment by it is an unlawful matter . But this hadeeth has been re-
jected by Ibn Hazam when he says : This hadeeth was reported
through Sammak Tbn Harb who can be dictated ; and this has been
testified by Shu‘bah and others .

2- It was narrated by Abi Ad-Durda (may Allah be pleased with him)
that he said ; “Allah has sent down both the disease and the
cure , and He has appointed a cure for every disease, so treat
yourselves medically , but use nothing unlawful” (),

The Messenger of Allah (peace and prayers be upon him) has com-
manded to recieve medical treatment from the diseases which in-
flict human beings , but he forbade the use of unlawful medicine
such as intoxicant . So since prohibition means considering a thing
as Haram then the hadeeth indicated the prohibition of medicating
by intoxicant because it is unlawful . An-Nawawi said com-
menting on the hadeeth that the prohibition not to receive medical
treatment by any thing unlawful stated in the hadeeth , can be re-
garded upon the condition when there is no need to use it for med-
ication . That it is to say there is a lawful medicine which can serve

instead of the unlawful one®).
(1) Sahih Muslim, vol 3,p 125.

(2) sunnan Abi Daoud , vol 3,p 335.
(3) Al-Majmou*,vol,9,p 51-53.
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is not permissible. This has been narrated by ‘Umar , Ibn Mas‘oud
and ‘Aishah. Also it is the Mathhab of the Hanafieyah Jumhour
who do not believe in treatment by wine itself; but accepts the
lawfulness of being treated by intoxicants in cases when used in
medicines. This is held by Malikiyah and Ash-Shafi‘ieyah.While
in the Hanbali Mathhab it is unlawful to recieve medication by
wine whether being pure or mixed . This opinion is also held by
Dhahirieyah except Ibn Hazm(D .

The second : Adherents to it permit treatment by intoxicants .
This opinion represent some Hanafieyah and some Shafi‘ieyah in
case when two times of the amount used for medication does not
intoxicate.While Ibn Hazm(2) believed that it is permissible to re-
ceive treatment by wine whether it is pure or used up in a med-
icine®,

Evidences stated by each Mathhab :
Adbherents to the first Mathhab reasoned out by the following:

1- ‘Algamah Ibn Wa’il Al-Hadhrami narrated about his father that
Tariq Ibn Suwaid asked the Messenger of Allah (peace and
prayers be upon him) about wine,and he forbade it to be-made.He
again said to him : it is for medicine. The Prophet said to him ,“No,

{1) Al- ' Inayah vol 8 , p SO0 . Hashiatul -Dosouqi , vol 4, p 353 . Al-Muhullah ,vol ,p 176.

(2} Iba Hazm, Ali Ibn Alumed Ibn Sa‘eed , the scholar of Andalus in his era and one of the
Islam’s Imams . One of his famous compilations (Al-Fasl Fil-Milah Wal-Ahwa Wan-
nihal) * (Al-Muhullah ) , “Hajjutal-Wada‘) Born in 384 and died 456 -see Al-A‘Tam
(Az-Zirakeiy) vol 4, p 254 .

(3) Badaea * As-Sanaea ' vol 6, p 2943 . Al-Muhullah ,vol 1,p 175,
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preparations,in a form of suspensions,or to be introduced in a
form of medicinal powders.

C: Using of the modern preservative substances which are more ef-
fective and more safe than other preservatives in which alcohol is
used.Some of these subsances are probens group and benzalconem
group . However , inspite of these alternatives and others, some
specialists believe that they would not serve instead of alcobol
when used in some pharmaceutical preparations(D,

The Rule on Using Al-Ghoul for Medical Treatment :

A: There is no disagreement among Fugaha on the prohibition of re-
ceiving treatment by any forbidden intoxicant when there is no ne-
cessity for using it ; that is there are other permissible items which
can medically serve instead of it in curing the disease(2),

B: However , they disagreed on the rle of medicating by intoxicant
in case when there is necessity for using it, that is no other per-
missible medicines are available which can serve instead of it in
medication , and it has been prescribed to the patient by a skillful
trust-worthy doctor, and were in two Mathhabs :.

The first: Adherents to it believe that medication by intoxicants

(1) “Mushkilut Istichdam Al-Mawad An-Najisah Fil-Muntajat Al-Githajeyah Wad-
Dawaieysh” , i. & “ The Proplem of using Prohibited Matters in Medicinal and Food-
stuffs Products” By professor , Muhammed Abdul Salam . * Al-Mawad An-Najisah
Wal-Muhurramah Fil Ghiza Wad-Dawa" i , ¢ “Using of Filthy and Prohibited Matters
in Food and Medicine” . By Dr, Ahmed Rajai p 4-6 .

(2) Ruddul Muhtar, vol 4, p 215 . Al-Majmou * vol 9, p 44,
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harmful side effects of the medicines which inhibit the nervous
system and which can be found in couph syrups, anti-allergics,
tranquilizers and analgesics.On the other hand, aicohol spoils
some of the preparations ingredients in which it is used and con-
sequently neutrlizes their ei’fectiveness, and that such as when it
ispoils the digestive enzymes present in the digestive preparations.
Moreover, it increases the effectiveness of some medicines;a thing
which may lead to side effects with varying seriousness, specially
with those medicines used as inhibitors for the central nervous
system such as psychological drugs.

How can the Ghoul be Replaced with others Substances ?

Factories of medicines in developed countries tend to do with-
out alcohol after the international medical circles together with
pharmacists and technicians became convinced of the damages
caused by alcohol and its insignificance to be used in medicines
along with the possibility to manage without it in medicines in-
dustries and also the availibility of other alternatives which can

surpass its megative effects.The alternatives mentioned by Dr
Abnul-wafa are :

A: Extension in using water under convenient conditions through us-
ing modern extracting technologies such as dehydration by means
of cooling or spraying which would help getting dry extracts
which contain the effective essences in a way better than their
state in the fluid alcoholic extracts.

B: Using of alternating forms for alcoholic extracts, such as the extra
fine plant powders which can be processed, in the fluid
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Uses of Al-Ghoul in Medicine :

As a solvent : Due to its property of not dissolving in water it is
used as a solvent to disslove the essential substances which give
the preparation a reasonable flovour.It is also used for extracting
the effective substances from the medicinal plants as well as to
dissolve some medicinal elements which some of them can not
dissolve except in alcohol so that the medicinal element may take
a solution form in the fluid medicinal preparation.
It is used as a preservative substance due to its property of Killing
germs and microbes,and also used as an excipiant as well as fla-
vours improver. It is also used as a conditioning factor in the man-
ufacturing of effervescent preparations and tablets. It is also ex-
cessively used in some medicinal preparations which are given to
childern as an anticolic, cough analgesic ,hypotic or a tranquilizer.
Deffects Caused by Using Al-Ghoul in Medicine :.
Alcohol has harmful effects on the central nervous system of chil-
dern as it affects their intelligence and the growing of their brains
when they take any medicines containing alcohol.Moreover, it af-
fect the fetus who is in the wombs of their mothers in case when
the pregnants take any medicines containing alcohol during preg-
nancy.
Alcohol causes acidity , gastric inflammation and ulcer.
The amounts of alcohol used in medicinal prepartions of childemn
generally causes liver infection to them .

Alcohol has serious damages arising from its interactions with
medicines . Some of these interactions are that it increases the
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The hadeeth indicated that the prohibition of wine is related to the
state of intoxication and therefore nothing would be considered as
wine except what comes from the date-palm and grape-vine ; and
whatever comes from others would not be regarded as wine and
hence it would be lawful to take whether in big or little quantities.

The Preferred Opinion :

Is that hold by Jumhour which states that taking intoxicants is

prohibited whether being in big or little quantities irrespective of
the origin they are made from.This was due to the strong ev-
idences they have delivered so as to support their Mathhab,and
also because ali intoxicants can be called wine as it was illustrated
by the Messenger of Allah (peace and prayers be upon him).
On that account it would not be permissible to take food and bev-
erages on which alcohol is used in their prepration because they
contain intoxicant however little it may be , but the Messenger of
Allah (peace and prayers be upon him)as we know,has prohibited
the drinking of little amounts of intoxicant, the same as he pro-
hibited the drinking of large amounts of it saying “If a faraq(!) of
anything causes intoxication, a handful of it is forbidden”(>
However, the amount of alcohol used to dissolve the essential oils
which are added to the foodstuffs and beverages to give them fla-
vour,is more than a handful,and also for the amount remaining af-
ter spreading.

Thus, there is no need to use alcohol to dissolve such oils as there
is a lawful alternative.Dr Abul-Wafa Abdul-Akhar says : Inspite
of whatever is said concerning the uses of alcohol in foods and
medicines, the remaining fact is that there are many altemnatives
and means which can serve instead of alcohol or confines its us-
age only when necessary(®,

(1) Faraq measures three s5a‘s or sixteen rotles . The point is that anything much of which
causes intoxication a little of it is also forbidden .

(2) Sunan Abi Daoud ,vol2,

(3) “Al-Istighna 'An Al-Muburramat wanajasat Fi Ad-Dawa wal-ghiza” i.c “Managing
without Prohibitions and Filthy Matters in Medicine and Food” p 6-16 .
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of them. This is hold by the Jumhour except Ash-Shaikhan from
the Hanafi Mathhab(}). The second Mathhab : The two Hanifi
Shaikhan believe that durra wine, wheat and barely wine, and
what is produced from sugar and dried dates and the like are per-
missible to be taken whether in big or little quantity .But as for the
cooked syrup of grapes the half-cooked syrup of grapes, the wine
of both grapes ,and dates, and the cooked dates and raisins are all
permissible to be taken but it is only the amount which leads to in-
toxication is considered Haram .

As for the mulled wine of grapes, it is permissible to drink of it as
much as it doesn’t lead to intoxicatoion. But as for the intoxicant
mellowed part of it when taken for medication and for strength-
ening ones self to carry out acts of obediences, it would be law-
ful,but in case when being used for amusement and enjoyment, it
should be unlawful(®,

Evidences stated by the two Mathhabs :.
Adherents to the first Mathhab reasoned out by the following :.

1- The saying of the Prophet (peace and prayers be upon him)
“From wheat wine is made , from barely wine is made , from
dried grapes wine is made , from dates wine is made and from
honey wine is made”(®) The Prophet indicated that wine is made
from the grapes syrup as well as many other commodities which
were not mentioned in the hadeeth .

Adherents to the second Mathhabs denive evidences as follows :.

i- The saying of he (peace and prayers be upon him) “wine comes
from these two trees , the date-palm and the grape-vine™(4)

(1) Ruddut A)-Muhtar , vol 6, p 451 . Al-Mughni , vol 8, p 305.
(2) Badeea' As-Sanaca’, vol 6, p 2934-2935 .

(3) Sunan At-Tirmithi, vol 7, p 472,

(4) Sahih Muslim,vol 7,p472.
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is a filthy thing is supposed to be the preferred opinion owing the
strong evidences they have stated. According to them if wine had
been pure, then scholars would not have said that it becomes ciean
by means of acidification . This requires that wine was filthy be-
fore acidification and hence alcohol, particularly the ethyl alcohol
made by the fermented juices which is the widely used among
other types of alcohol in perparing foods and drinks, is considered
filthy.

The Rule for Taking Al-Ghoul ;

Firstly: Taking the intoxicant made from grapes’ syrup : Fu-
quaha agred that taking much or little intoxicant made from
grapes syrup willingly is prohibited(!? . Evidence to that is the pre-
viously-mentioned verse from Surat Al-Maidah in which Allah
commanded to eshew drinking intoxicant . However, the com-
mand here indicates an obligation and hence the Ayah indicated
the prohibition of taking the intoxicant made from grapes syrup
whether much or little. Another evidence is the saying of the Mes-
senger of Allah(peace and prayers be upon him) “If big amount
of wine cauwses intoxication , then little of it is forbidden”
() This hadeeth indicated that when intoxication occurred by tak-
ing great deal of wine, then taking very little amount of it is also
prohibited. From the Consensus ; Ibn Qudamah®)said : The Um-
mah has agreed unanimously on the prohibitition of wine(®.

Secondly : Taking alcohol which is not made from grapes syr-
up: Fuqaha were in disagreement concerning the prohibition of
taking intoxicant , date syrup and raisins infusion whether much
or little. But they disagreed on the rule of taking other intoxicants
and were in two Mathhabs : the first one : Adherents to it believe
that taking intoxicants whether being much or little is prohibited
irrespective of the origin they are made from and whether in-
toxication takes place as a result of taking much or little quantity

(1) Badaca ‘ As-Sanaea ‘, vol 6, p 2935 . Al-Mughni vol 8 , p 305,

{2) Sunan At-Tirmithi vol 8 ,p 58..

(3) Ibn Qudamah: Abdnllah n Muhammed Al-Hanbali , one of the great Hanbli jurists .
He has many compilations (Al-Mughni) , (A)-Kafi) and both of them are on Figh . He
was bon 541 H - and died 620 H . See Al-A ‘Tam (Az-Zirakely) vol 4 , p 67 , Shad-
harat Adh-Dhahkab ;vol 5, p 88-92.

(4) Al-Mughni,vol 8,p303.
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Unless it be dead meat

Or blood poured forth

Or the flesh of swine

For it is an abomination...(!)

But abomination referred to in the Ayah :
Are an abomination,

Of Satans’s handiwork :

is to be taken abstractedly . Nevertheless reasoning out by that was
refused as some of the adherents of the first opinion say :

The word (abominpation) means the impurity of ‘Ayn i.e the origin
in all of what is stated in Ayah of Surat Al-Mai’dah, and hence
whatever brought out by a text from the Quran or by Consensus is
to considered filthy and whatever is neither brought out by a Qu-

ranic text nor by Consensus , it would not be considered as filthy
2,

The Prophetic Sunnah : When the Companions of the Messenger ,
(peace and prayers be upon him) rerceived the prohibition of wine
, they poured it in the roads of Al-Madinah . So if wine had been a
filthy thing , the Companions would havn’t done that and the Mes-
senger would have forbidden them doing this as he forbade them
to relieve themselves in the roads.This indicated that wine is pure
(3) However, this evidence was rejected and what the Companions
have done should not be considered as an evidence for the wine
purification as pouring forth wine didn’t cover all the roads and it
was possible to aviod contacting with wine in the roads because
Al-Madinah was a large town and wine was not that much as to be
a river or a drainge®

The Preferred Opinion :

What was believed by the adherents of the first Mathhab that wine

(1) Surat Al-An‘am , verse 145 .

(2) Adhwa Al-Bayan,vol2,p128.

(3) Thid,vol2,p 126,

(4) Aj-Jami * Li-Ahkam Al-Quran , vol 4, p 2285 .
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Sacrificing to stonea ,
And(divination by) arrows
Are an abomlnatlon ,

Of Satan’s handiwork :
Eschew such abomination
That you may prosper(!),

Almighty Allah described intoxicant as abomination which is a
filthy thing, and hence the Ayah indicated the impurity of wine.

From the reasonable opinion : wine is seemed to be impure as
long as characteristics of wine apear therein and for the same rea-
son it is prohibited. However, it is pure and lawful when it was
juice, but when it turns into intoxicant it becomes a filthy thing
and for this reason it is prohibited().

Adherents to the second opinion derive evidence as follows :.
In The Holy Quran , Allah says :

Intoxicant and gambiing ,

Sacrificing to stones ,....

The word (abomination) stated in the Ayah means the dirty thing
whether being real or an abstract . This word is stated in nine vers-
es of the Holy Quran but no one of them shows the tangible mean-
ing of dirtiness except in one Ayah in which Allah says :

Say : I find not

In the Message recelved
By me by inspiration
Any (meat) forbidden
To be eaten by one
Who wishes to eat it

(1) Surst Al-Mal'dah verse , 90,
(2) Ahkam Al-Quran(Tbn ‘Arabi) vol 2 , p 656 .
(3} Al-Mugadimal Al-Mumubhidat , vol 1, p443.
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6- Taking Al-Ghoul also causes an increase in the speed of respira-
tion and its volume as well the driving out of the coal acid which
weakens the elasticity of the larynx and causes laryngitis and pul-
monary tuberculosist).Some foods which contain Al-cohol are
used in some foodstuffs such as carbonated drinks in order to dis-
solve the essential oils which acts as flavours . It is also used in
some sorts of chocolates(®).

The Rule for Pure Al-Ghoul :

Ethy] alcohol is the material responsible for producing intoxicant
in various types of wine!3) .In difference with Imam Abi Hanifah
and his two companions regarding wine , Jumhour of Fugahah
believe that every intoxicant is considered as wine; whether made
from grapes syrup or from other commodity® .

What is the rule for pure Al-Ghoul , is it filthy or pure? con-
sidering that wine conceals the mind, causeing it to be absent and
paralyzing its ablities.Thus mentioning the rule for Al-Ghoul will
be through clarifying the rule for wine itself as there is no differ-
ence between them .

Fugaha were in disagreement on the rule for wine; whether it is
filthy or pure, (Vdelivering two opinions :

Adherents to the first opinion hold that wine is filthy . While ad-
herents to the second opinion hold that it is pure® .

Evidence stated by the two Parties : Those who believe that
wine is a filthy thing have reasoned out by the following :

1- From the Quran , Almighty says
Inotxicants and gambling ,

(1) "Wine Between Medicine and Figh”, Dr Al-Bazz p 33-34 * 130 and what comes after ,

(2) “Al-Mawad Annajisah Wal-Muhurramah Fil-Ghiza wad-Dawa" i . ¢ “Filthy and pro-
hibited materials used in Food and Medicine” , p 16.

(3) “Al-Mukhadirat Min Al-Qalaq Ila Al-Isti'bad” i . ¢ “Drugs from Anxiety to Sub-
jugation” , Dr/ Mubammed Al-Hawari , p 145-146 .

(4) Ruddul Muhtar , vol 4 - p 37-38 . Hashiatal -Dusoqi , vol 4, p 313 Al-Muhuththub ,
voi 2, p 187, Al-Mughni vol 8, p 305 .

(5) Ad-Dur Al-Mukhtar, vol, 5, p 289, Bidautul -Mujtahid,, vol 1, p 76.

(6) Mughni Al-Mubiaj , vol , p 77, As-Sayl Aj-Jamrar, vol 1 ,p 35.

-30-



# The Uses of Alcohol in Food, Medicines and Sterilization *

Al-Ghoul Important Usages : .
1- Itis used in industry , specially in the field of medicine industry ,
as a preservative substance due to its property of killing germs

2- It is used as a solvent for some alkalines , fats and the essential
elements which adds to the product a pleasent taste and flavour.

3- Itis used as an excipient for some unpleasant taste materials so as
to give them a reasonable taste .

4- It is used to solve the essential materials which used in perfumes
and cologne industry

5- Itis used as an antiseptic for skin , for injections before being used
or for the spots injected .

6- Some companies excessively use alcohol in the children phar-
maceutical preparation as tranquilizer and hypnotic .

Ghonl’s Effect on iis User : The most important effects are :.

1- Al-Ghoul is poisonous compound which is classified as one of the
inhibitors of the central nervous system group. It acts in the brain
as an anesthetic and a mild tranquilizer as well as a stimulus for
somnolentia and sleeping

2- Taking Al-Ghoul prevent liver from storing the sugar and vi-
tamins necessary for the body and through time the liver becomes
cirrhotic and its cells will be deffected ; the thing which normally
leads to death .

3- Having Al-Ghoul generally causes an excitation to the mucosa of
the paries of stomach ; and consequently secretion of its acid in-
creases to the extent which make it unable to digest the al-
buminous materials . And also taking Al-Ghoul causes gastric ul-
cer and different gastric inflammations .

4- Having Al-Ghoul affects pancreas and causes many diseases to it ;
some of them are acute blood inflammation and sub-acute blood
inflammation

5- As a result of taking Al-Ghoul, blood vessels would extend and
become thick till they are blocked up and then blood decays in
some or all parts of the body which causes gangerene . Moreever ,
arteriosclerosis would occur which leads to blood hypertension
and myocardium deffect .
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r : Abdul- Fattah Mahmoud Idris "

What is Alcohol , its Usages and its Effect on its User ? .

It is derived from the Arabic word Al-ghoul which means what-
ever kills or destroys the human being(!’; and it is the scientific
name for alcohol .Alcohol is a general name given to a number of
chemical compounds with similar properites and it composes of
carbon and hydrogen atoms together with one origin or more of
the hydroxyl group .

Types of Ghoul :-There are many types of alcohol ; they are

Ethyl alcohol : it is defined as a fiuid colourless liquid , with mild
odour , water -like, with severe burning taste . It is also a poison-
ous which burns in the air and reacts with acids and active metals
and is generally made by the fermentation of the natural sugar
.juices such as fruits , grains and vegatables. Ali of the Ghoulic
drinks contain different proporticns of alcohol which is re-
sponsible for producing intoxication substance in these and others
drinks ; which makes it one of its ingredients . But the other susb-
stances are only added to give alcohol its special flavour .

Mythyl : It is a poisonous burning liguid which has the property to
intermix with water . It is made by the dry distillation process of
some types of wood such as beech , and is also made by means of
synthesis of direct combination between carbon monoxide and hy-
drogen . It is used as fuel or a solvent for some substances, but it
is unfit for drinking because it is poisonous .

Isopropyl alcohol: It is a poisonous substance when used for drink-
ing , aithough it is used in the chemical and industrial processes .
However , all these types produce intoxicants .

- e B rr—

(*) Professor of Comparative Law , Faculty of Shari‘ah and Law , Al-Azhar University ,

Cairo

(1) Al-Misbah Al-Muneer, vol 2, p 457,
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school, because it is not a property, although it can be sold inclusively
Dominant state is a kind of being a neighbour but an upper one, and
the owner of dominant state has a right over the roof of the lower floor
which belongs to its owner because it completes his floor(!). This nei-
ther can demolish his floor to do damages to the other; and if he does,
then he forced to revert it to its previous state to allow the other ben-
efit from his legally established right®. It should be noticed that if
each of the floors had its own independent door, then each is con-
sidered a side neighbour and thus owners can not pass over the other’s
property. The relationship between the two owners of the upper and
lower levels have been outlined by jurisprudence very clearly.

(1) Fathul-Qadeer , (Tbn Al-Hammam) vol 5, p 501-503 .
(2) Al-Amwal (proparty), (Dr, Muhammed Yusuf) p 82.

27-



* Vol.IX, 1997, 35th Edition, Contemporary Jurisprndence Research Journal *

owners want o erect a door on it , to close it, they have no right to do
so, because the public right to go through it when and if the main
roads are crowded has been established.

It should be noticed that the owner of an encircled land has no right
legally to ask for a public pass on other’s lands if the enclosure was
caused by his free will, nor the land which has enough or adequate
lane on the public way.

Right of the Neighbour :

By this we mean neighbours on both sides which results from ad-
jacent walls or property.Islamic law has paid a great attention to the
rights of the neighbours and to adjacent houses and shared walls. Infact,
the neighbour has many great rights; based on many ahadeeth one of
them is “Gabried continued to recommend me about treating the
neighbours kindly and politely so much so that I thought he would
order (me) to make them as (my) heirs”(1). Based on that, the neigh-
bour can not do any thing, or any changes to his property which could
cause real harm to his neighbours, such as building a factory in his
house which may weakens the building,or builds a high wall that shut
the light and air from bis neighbour. Thus,causing harm to any neigh-
bour is legally forbidden. But if the neighbour commits any thing,the
Malikieyah said that the owner of the shared wall should use it in ac-
cordance with the purpose set for it. However, in positive laws, neigh-
bour is not allowed to have neither a facing out look in a distance of
two metres, nor an inclined one in a distance of 60 cm away from his

neighbour.

Right of Domain State:If a house is shared by two;each taking a
floor to live in,then the owner of the upper floor can use the lower
floor as passage and benefit from its roof This right has been es-
tablished for the owner of the upper level and it would not be lost if
the first floor was demolished,or the second floor,or both.If the second
floor was demolished,the owner or those inherit him,can reconstruct
it. This right can not be sold independently, according to Al-Hanafieyah

. e et e .

(1) Narrated by Al-Bukhari.
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this case is no harm on either side (1), The cost of repairs of the water
way is on him who has the right of usufruct; because he is benefiting
from the water running through it. Therefore, all repairs are obligatory
on him as legal rule states: for every right there is an obligation 2)
Men of modem civil law have agreed to that. We can observe that the
maintenance of the rivers, canals, creeks, efc... is the responsibility of
the state because they are public utilities .

Right of Drainage :

Is the right to drain out surplus water via pipes or on the land sur-
face. The difference between the water way and drainage is that the
first is used to bring heaithy water for drinking and irrigation, and the
latter is to drain out unusable water. No one is to prevent it unless
harm is done.This right is bound to the realty benefiting from it (i.e.
serviced) and it can not be annulled should the nature of real estate
changes. Also this right can not be established by mere permission,
and all costs of the drainage maintenance are borne by the user.
Should the need to enter the lands of others in whom the drainage aris-
es, then this land could be entered to do the repairs.

The Right of Passage :

By this is meant a right has beea proven to some one to pass
through the property of others to reach his own, whether cultivated
land or a house. Every one has the right to pass through a public road
because it has been made usufruct to all. Also it is permissible for any
one who has a property on the public road to open windows and doors
on it without any objection from others. However, no one is allowed
to cause any harm to it, such as erecting buildings or obstacles.

On private roads, its owners have the right of passage and can open
doors and windows in accordance with custom. But non of the part-
ners can build any thing on it without the permission of all partners,
Private roads could be through or non - through roads , so if its

e Abt

(1) Badaic (Al-Kasani), vol § - p 189-190.
(2) Ruddul-Muhtar (Tbr *Abddeen) vol 5, p 293 .
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2 - Special waters, wells and flood -waters, creeks,etc built by the
owner on his own land.The rule in this case is that every one can use
the water for drinking, for himself and his animals but not for irriga-
tion, except by permission of the owner of the water way or the well,
ect..

3 - Water enclosed in pipes, water tanks and other types of containers,
such as waters owned by water companies: The rule in such types is
that no one has any right of easement except by consent of the owner.
However, he who is forced to drink from this water out of fear of dead-
ly thirst, could use it even by use of force but should pay for it .

There are general rules concerning the usufruct right and the ben-
efits of different types of water, some of which are: it is necessary to
maintain the mouth of the well and the banks of the rivers creeks ,etc
in a good condition as well as the free flow of the water, If the right of
usufruct is one for all, then it is obligatory on all to distribute water
among them, in a just and fair way in accordance with what each
owns,(1) and this right can not be transferred by gift, sell, mortgage or
rent. However, it can be given away by will or inheritance (2) .

The Malikieyah and Hanabilah see, in opposition to Hanafieyah,
that it is permissible to act independently on the right of drinking with
respect to other legitimate dealings and the right of drinking is not in-
cluded in sales unless it is lucidly mentioned.

B- Right of water way : It is linked to the right of drinking and wa-
tering; and it is the right of the owner of the land far away from the wa-
ter way to draw water to his land from his neighbour’s property to wa-
ter it . The water way itself could be owned by the neighbour or by the
owner of the land;which could be in need of it, or owned by both of
them. The owner of the water way should prevent any damage to the
land through which the water way passes; because the general rule in

———————

(1) Al Mughni(fbn Qudamah) vol 5, p 533-534.
(2) Badaie (A)l-Kasani) vol 6.) 1: ?88. PSR-
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Malikieyah school also added to the above-mentioned reasons for es-
tablishing a right of easement another two: the purchase of this right in-
dividually because it is a property (money) right. Al- Hanabila and Ash-
shafi'iyah agreed with that, adding that it is permissible to own a right of
casement by commutation. () The majority of Muslim scholars(Al-
Jamhour agreed that the right of easement is not legitimately established
by mere permission or consent . e.g. if 2 man gives permission to his
neighbour to reach his land through his path, this does not constitute a
right of passage to every one else, because this consent is a mere “grant”
which holds as long as the permission lasts, should the giver dies or
withdraws his permission, then it terminates legally.

General Rules for Right of Easement :

Al-Hanafieyah school limited the right of the easement to four:right
for drinking, water flows ,water drainage and passage.

The Malikieyah school says that the owner is free to initiate whatever
rights on his realty (real property). This is the views of Ahmed Tbn Han-
bal. We support this view because it facilitates things for people. Mod-
em civil law has followed suit ; basing it on custom in different places,
These rights of easement may be initiated on natural places of various
locations, or could be acquired by legal contracts or by inheritance. The
rights of easement have general rules in Islamic jurisprudence; if they
are restablished then they are permenant as long as they do not cause
any harm to others. e.g when an owner builds a very high wall to shut
out light and air completely off his neighbours.

Special Rules for Rights of Easement :

1 - The right of drinking for man and animal and for irrigation. There
are three types of waters : general waters i.e not owned by any one
and it could be used by any one: for himself, his animals and irriga-
tion,such as rivers,canals built by the state for public use.

(1) Al-Kawakib Ad-Durieyah, (Sheikh . Muhammed Jumu‘ah voj 3. p28.
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This opinion is the preferred one.
2 - By General Participation:

That is participation by all in the benefit of realty designated for gen-
eral benefits and is legally termed general partnership like roads , where
every body can have right of use because they are prepared for such a
use on condition that it does not injure or harm the others in accordance
with what the Prophet, (peace be upon him), said: people are partners
in three: water , grass and fire ().

3- By Reason of Prescription and Ignorance:

By this we mean a right is established by continuous usage without
objection from any one. i.e . easement by prescription. Although pre-
scription by it self does not establish a right; it is 2 sign that such a right
exists and out of a proper reason. The acquisition of rights or its loss by
prescription is a rule which is inconsistence with Islam, justice and eth-
ics. Evidence of that is the Prophet’s sayings : “a right of a Muslim
would not be invalidated even by the passing of time.” (%)

Imam Malik believes that it is possible to own a thing by acquisition,
to be determined by the ruler. (3 The Malikieyah school stated that the
right of easement is affirmed by prescription if it was initiated by proper
reason without an objection from the owner. ¥

4- Judge’s Decision :

It will be given when a realty has been pointed for the right of ease-
ment for the benefit of another and the owner refused to agree by mutual
consent; and the case was taken to a court of law and it was shown legal-
ly that it is of an absolute interest (Maslaha Ash-Shar‘ieyah) then the
judge would rule it compulsorly on the owner.

————————

(1) Narrated by Ahmed and Abu Daoud .

(2) Narrated by Al Bukhari and Muslim.

(3) Mawahib Al-Jalee] vol 6, p 229.

(4) algorangtedeeléy Malik about Abdul-Jabbar Ibn Umar about Rabi‘sh Ibn Abudrehaman
ut Sa‘eed,
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Modern law divides realty (pmé)erty) rights into basic rights i.e(l) |
ownership and easement rights and derivative ( secondary} rights such
as possessory mortgage and official mortgage rights.

The right of easement to the men of legal profession means a right
that is established by law; and on which is based a utility or a benefit
for a particular realty on another; and is acquired by legal contract or
by inheritance and not by legal prescription.

As seen from the above Islamic jurisprudence is 2 dynamic legal
system which imposes upon Muslim jurists to exert their efforts (Ij-
tahad) as was done by the late Qadri Basha who , when searching and
studying the concept of easementreverted to Islamic jurisprudence
rules for answers.

Difference between Right of Easement and Right of Personal Usu-
fruct :

(1) The right of easement is always applicable to realty (property)
while right of personal usufruct is applicable to persons;that is it is es-
tablished for the benefit of a particular person who could benefit from
it as such whether it is realty or movable property .

(2) The right of easement ,from the start, is a realty right because it
is a derivative of the serviced property . While the right of personal
usufruct is legaily decided to a particular person .

(3) The right of easement is a permenant right and it will not be dis-
solved unless the reaity it self destroyed . The right of personal usu-
fruct, however, is a temporary one .

(4)While the right of easement is legally binding for the owner of
the easement property;the right of personal usufruct is not.

Reasons for the Existence and Affirmation of the Ownership of
the Right of Easement :

I- Its stipulation in commutation contracts; such as the stipulation
by a seller that he has the right of passage. The Hanifieyah school stat-
ed that it is impossibie to set up rights of easement and to own by com-
mutation contracts because it is regarded as a utility; and as such it is
not considered as money.The Malikiyiah,Shafi‘ieyah and Hanabila
have permitted the establishments of the right of easement and to own
it by the commutation contracts and stipulating that in the contract.

——— T e e e e

(1) Dr Wahba Az-Zuhatli, “Istamic Figh ang its Evidences" vol 4, p 63.
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Dr : Bulhaj Al-'Arabi Ibn Ahmed ™

The ownership in jurisprudence is either perfect which is realty and
utility; or imperfect one which is the ownership of the reaity (prop-
erty) only. Imperfect ownership is the dominant type.

Ownership of utility in turn, is divided into two types: the first is
the personal usufruct right. The second is the realty benefit right.

Thus, the imperfect ownership in Islamic jurisprudence is of three
kinds (1) Property (realty ) ownership only

(2) Utility ownership only
(3) Utility ownership with usurfruct (benefit right)
The Right of Easement:

The right of easement is one of the rights effected by property ;it is an
imperfect right because its owner does not have an absolute use of it (- It
is a right imposed on a land for the benefit of another; irrespective of the
owner of the land @,

Some of the most important rights of easement in Islamic ju-
risprudence are : The right of way; the right of drainage; the right for
running water (stream, creeks, etc.)

The word easement is a juristic term unknown to the early Muslim
jurist.The first to use it at the beginning of this century was the late
Hanafi jurist Muhammed Qadri Basha, the author of the treatise “Mur-
shid Al Hayran” (3,

- —————————

(*) Phd in law and Shar‘iah and Professor of Civil law, Faculty of Adminstrative Sciences,
Department of Law, King Saud, University, Ri

(1) Dr,Badran Abul-Ainayn, “I‘heory of Ownershlp and Contracts”, p3llL

2) Al Sheikh Ali Al Khafeef ownel }E

(3) Dr, Muhammed Sallam Madkour, “History ‘of Istamic legisiation” p 297.
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books which didn’t permit the selling of some forms for being of no
benefit. Example to these forms can be seen in some animals and in-
sects such as mice and germs and the like which were of no benefit
during the time of early scholars; which made them not to permit their
selling. An-Nawawi(!) said: it is valid to sell leeches for the benetif of
sucking blood.)

Interpretation on the basis of the Jurists’ Statements that Pre-
ceded our Present Time :.

In fact, leeches were having a commercial value during the time of
Fuqaha because they had been used for medication through sucking
the decayed blood from sick people a thing which represents an ev-
idence for permitting the selling of some insects and animals such as
mice used for laboratory experiments as well as the germs from which
serums, used for vaccination against cantagious diseases , are made .
Therefore , these things and similar ones became of great benefit and
value in our present time and hence acquired the characteristic of be-
ing (mal) after they were not considered as such by the first Fuqaha
because they were of no benefit at that time . In fact, if a thing was of
no benefit at a certain time and afterwards became of a benefit,then it
would be valid to call that thing (mal) on condition that this benefit
should be legally permitted. But if the occurring benefit was forbidden
according to Shari‘ah , then that thing would no longer be considered
as (mal) and would not take the rule of (mal) according to Shari‘ah.

Therefore, every thing the people sell or buy must have an actual
benefit which conforms with the Shari‘ah rules. The actual benefit oc-
curs by taking full use of a thing ; while the benefit, which conforms
with the Shari’ah, occurs when there no legal evidence opposing it be-
cause any custom which contradicts a legal statement would not be
considered.

And peace and prayers of Allah be upon our Prophet Muhammad,
his family and his Companions .

(1) An-Nawawi : Yahya Ibn Sharaf Ibn Mari. He was a scholars on Figh and Hadeeth. He
has many compilations. He was born in 631 H and died in 676-See Al-A’ lam (Az-
Zirakely) vol 8, p 149 .

{2) Rawdhatul -Talibeen , vol 3- p 351 .
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early Malikieyah scholars according to the change of habit, used to
say : one of the contents of this chapter is what was narrated about Ma-
lik: if the husband and the wife , after coition were in dispute regarding
the wife receiving her Sadag(dower), then the approved statement
would be that of the husband although the origin regarding this case is
that the wife not to receive Sadag. Al-Qadi Isma‘eel(!) reported that : it
was their habit in Medinah that the man never copulates with his wife
unless she received all of her Sadag,but today their habit is in opposi-
tion to that as the approved statement, which should be supported by
an oath, would be that of the wife and this is due to the variation of
habits .2
B- It was reported in al-Muddawana®that if a man said to his wife:
you are forbidden to me (no longer my legal wife ), then it would be
impertive for him to divorce his wife by means of triple divorce and
Niyyah (intertion) would not serve him that he had not meant -by this
term the triple divorce . Al-Qurafi said : that was based on the fact that
this term , according to the custom of usage , has been known for
breaking off the bond of marriage (* Isma ) and was also known for de-
noting the number of divorces (three), and that you longer find people
to use such previously - mentioned terms in order to neither break off
the ‘Isma nor to indicate the number of divorces as the custom at that
time, regarding these terms, was absolutely refuted .4
C- considering some forms as Mal (property) in a timé rather than the
other :-

The custom has great effect in creating two elements of the finance,
one of them is the thing having an intended benefit as well a ma-
terialistic value among people .Truly, a thing may be of no benefit in a
certain time or rather has no commercial valve;while in another time
people may benefits for them.That is why the Fatwa delivered by the
early scholars has been different from that of the late ones written in

(1} Al-Qadi Isma‘eel Ibn Ishaag Al-Baghdadi. He was born in 200H and died in 284
and it is said in 282H. He has many compilations: Ahkam Al-Quran, Al-Mabsout
Fil-Figh and others, See Shajarat An-Nour Az-Zakieyah, p 65.

(2) Al-Hheam Fi Tamyeez Al-Patawa An Al-Ahkam, p 233.

(3) Al-Maddawana, vol 2. p 394-396.

(4} Al-Inkam Fi Tamyeez Al-Fatawa, p 237,
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of that city matches with the custom of the other or not ? In fact, this is
an obligatory matter upon which all scholars agreed; and that the two
habits whenever being similar in two different cities, but their rule re-
mains different (),

Nevertheless, scholars have formed principles for considering the
custom and the habit such as (the habit is arbitrated) and (custom is like
condition } and (what is confirmed by means of custom is similar to that
which is confirmed by legal evidence).?

‘What should be confirmed is that habits are two divisions :

One of them is the legal habits which are either confirmed by the le-
gal evidence or refuted ; that is to say the legal evidence has required
them in terms of obligation or recommendation , or forbade them , or
permitted them to be performed or abandoned. The second is the habits
prevailing among people without a legal evidence to either refute or con-
firm them .®) '

As for the first division which is the legal habits, they are ever in-
variable and the Fatwa in them doesn’t change without a legal evidence
specializing the generalization of the first or rather restricting it ,because
the Legislator has stated the legal habits to be particular and affirmed a
legal judgment to them ,and hence the variation occurred to the habits of
people therein from disapproval to approbation doesn’t change the rule
of Shari‘ah therein®.The second one is that in which the Fatwa can be
changed and also it that which the scholars had meant when they say
that judgments based on the custom and habit change according to the
change of the custom and habit . Fugaha have mentioned many ex-
amples for Fatwa alteration according to the custom and habit .

Examples for the Fatwa Alteration according to the custom and
habit.

A- Al-Qurafi, regarding the Fatwa alteration in his era from that of

(1) Al-Thkam Fi Tamyeez Al- Patwa ‘An Al-Ahkam p, 249 .

(2) Al-Ashbah Wan- Nathair a(As-Syouti) , p 8% .

(3) Al-Mwafaqgat, vol 2, p 283,

(4) Sheikh Abdullah Commentry on Al- Mwafaqat , vol 2 p, 283 .
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women from going to the Masjid but even women were used to per-
form Salat behind him.Evidence of this has been reported in more
than one correct hadeeth. On the authority of Ibn ‘Umar, may Aliah be
pleased with them ,that the Messenger of Aliah ,( peace and prayers

be upon him )said “ Never prevent women from going to the Mas-
jids of Allah™ (1),

However,when conditions changed after the death of the Prophet,
(peace and prayers be upon him) and women became indulged in dis-
playing their charms and adomment, ‘Aisha, may Allah be pleased
with her,said “Had Allah’s Prophet ,(peace and prayers be upon him),
known what the women were doing, he would have forbidden them
from going to the Masjids as the women of Bani Israel had been for-
bidden”*.That is why some early Hanafieyah scholars said : it is un-
desirable for young women to offer the congregational Salat lest that
might lead to temptation .JAfterwords the late scholars generalized
the prohibition for both old women and young ones in all Salats be-
cause occurrence of corruption is most likely in all times @

How far this Fatwa is considered in our Present Time ?:

What I believe in and Allah knows best is that the Fatwa to be giv-
en for this case should be in accordance with the circumstances of
each country .

7- Fatwa Alteration in the Rules whose origin is based on Cus-
tom and Habit :

Al-Qurafi says: If somebody asks the Mufti to deliver a Fatwa in a
certain case, and that the Mufti does not know the city or the origin of
the inquirer, nor the place where the Fatwa has occured, then the Muf-
ti should not deliver a Fatwa to him in the same way he used to do in
similar cases unless he asked him about his city and whether there was a
custom, regarding this linguistic term, which took place in that city or
not ? And again if this term was a customary one, then does the custom

(1) Sahih Muslim , vol 1, p 327.

{2) Sahih Al-Bukhari,vol 1, p210.
(3) Al-Hidaysh,vol1,p365.

(4) Sharh Fathul- Qadeer, vol 1 , p 366.
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that the free lancer doesn't pay a warrnty deed and that due to the
changing circumstanaces.(!) If any one of the jurists carefully con-
siders this opinion and attentively observes the true state of affairs of
our time, will find that the necessity for the free lancer is more re-
quired in our time than that of our pious ancestors and in contrast we
find that corruption of our time is more than that in their time. Con-
sequently,I believe that the Fatwa that the free lancer is entitled to pay
a warranty deed in this time, is more prior than the time of the Fu-
quaha of our pious ancestors and nothing is better for the pepole ex-
cept that.

5- Reciting of a Surat after Al-Fatiha in the two Rak‘at (Sunnah)
of the Fajr (dawn).

According to the weil-known tradition in the Maliki Mathhab, it
is recomendable@®to recite Surat Al-Fatiha alone when offering the
two Raka‘at of the dawn, taking evidence from the hadeeth narrated
by Aishah, may Allah be pleased with her, “The Prophet,(peace and
prayers be upon him ), used to make the two Raka‘at before the
Fajr prayer so light that I would wonder whether he recited Al-
Fatiha (or not ) (® - Here,they reasoned out by the apparent meaning
based on the mitigation of Salah .However,more recent scholars have
delivered a different Fatwa saying that Surat Al-Fathiha alone with
one of the short Surats should be recited when offering the two
Raka‘at of the Fajr depending on the hadeeth narrated by Abi Hu-
rairah, may Allah be pleased with him, that the Messenger of Allah ,
(peace and prayers be upon him), used to recite, in the two Raka‘at of
the Fag), Surat Al-Kafiroun (Unbelievers ) and Al-Ikhlas (the purity of
faith) (%) .

6- Women Offering the Congregational Salat at the Masjid :

It was confirmed in many correct ahadeeth that the Messenger of
Aliah,(peace and prayers be upon him),prohibited men to prevent

(1) “The Rules of Property Damage in Islamic Figh", p 407
(2) Ash-Sharh Al-Kabeer (Ad-Dirdeer), vol 1, p 318.

(3) Sahih Al-Bukhari, vol 2, p 52,

{4) Sahih Muslim, vol 1,p 502.
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doing unless by a punishment was imposed on them, and he believed
that the punishment was to hold them obligated ; that is the*final* di-
vorce takes place so that they might not indulged in such a doing. This
opinion was adhered to by the Hanafieyah, Malikieyah, Shafi‘ieyah
and Hanabilah.(Since this Fatwa, in the time of Ibn Tai-
mieyah,generally originates an evil which out weighs the benefits per-
ceived by ‘Umar Ibn Al-Khattab,may Allah be pleased with him,which
was the evil of marriage with the purpose of Tahlil(making of a di-
vorced woman return to her husband by another man marrying her but
not couplating with her ) which was prohibited during his era. There-
fore, Sheikh Al-Islam Ibn Taimieyah®) as well as his student Ibn Al-
Qatyem® and a group of scholars® who believed that the Fatwa
should be referred to what was produced during the era of the Mes-
senger of Allah (peace and prayers be upon him) and that of his Caliph
and the beginning of the caliphate of Umar which considered the pro-
nounciation of the word*divorce'three times in one sitting to be one
“divorce™ so as to prohibit the evasive legal device of the forbidden
Tahlil.

4- Warranty of a Free Lancer

The Malikieyah , in their Mathhab, reported that the free lancer is
trusted and hence he should not pay a satisfaction guaranty for what-
ever defected in his hands except when he acts with negligence. How-
ever,artisans and those who transport foodstuff were excluded and they
should pay a warranty deed because they are always an object of ac-
cusation.® On the other hand, later Malikieyah scholars believed that
all free lancers were to pay a warranty deed and that due to the corrup-
tion of individuals,basing this Fatwa on the“general benefit”.

The Preferred Opinion Taken from this Fatwa in our Presnt Time:

After reviewing the jurists’ opinions in the four Mathhabs, we find
that the preferred opinion is the free lancer being fined and that for pre-
serving the property of pepole although they ( jurists ), firstly,believed

{1) Sharh Fathul- Qadeer (Ibn Al-Hamman) vol 3, f 469-470 Mughni Al-Muhtaj,vol 3, p
31) .Al-Mudawannah, vol 20 p 419 Al- Insaf vol 8, p 453

(2) Majmou* Al-Fatwa , vol 3,p, 92,

(3) I'Lam Al-Muaqi'een, vol 3, p48- 49,

(4) Al-Insaf (Al-Mardawi) , vol 8 , p 454-455 ,

{5) see Jwahir Al-Ikleel , vol 2, p 191, Al-Mudawannah vol 4, p 383,
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no region was deprived of a group of pious men who follow the

method of Ijtihad for the matter of judiciary and delivering of Fatwa .(1)
That is why we see that scholars of the Maliki, Shafi‘i and Hanbali
Mathhab , due to the change of situations and the non-availibilty of Muj-
tahideen, used to give Fatwa without considering the method of Ijtihad
as a condition ,but they appoint him who is perfect mentioning their le-
gal reference for that.Al-Madhari(® said : to prohibit that who imitates
from assuming judiciary in this time is regarded as suspension of judg-
ments and causing to fall in commotion and disorders which has nothing
to do with Shari‘ah.()

It is evident from their statements that the principle of prohibition of
evasive legal devices is regarded as their reference in changing of Fatwa
because stipulating such a condition in a time which no Mujtahid was
available will definitely lead to no one assumes the responsibility of ju-
diciary which is considered as a means leading to an evil that should be
prohibited as well as breaking off the channels leading to it.

The Need of Considering this Fatwa in our Present Time :

I believe that the opinion of *Fatwa alteration* which was reported
by those scholars of not considering the Ijtihad as a condition turned to
be an urging need in our present time and is more prior than it was at the
time of those honourable scholars.

3- Expressing of the Triple Divorce by means of one Term :

During the life time of the Messenger of Allah {peace and prayers
upon him ) and that of Abi Bakr and the beginning of the Caliphate of
‘Umar, may Allah be pleased with them, the triple divorce i.e the pro-
nounciation of the word *divorce® 3 times in one sitting, is considered
one divorce.Then ‘Umar, may Allah be pleased with him, observed
that people had increased doing what Allah forbade to do the three di-
vorces by means of one term and that they would not give up that

(1) Adab Al-Qada, p 33.
(2) Al- Madhari : Muhammed Ibn Ali At-Tamimi. Al-Qadi ‘Ayyadh said about him: no
one in his era in all over the world is more knoweledgeable about Figh and more ap-
riate for the Maliki Mathhsb than him. Some of his compilations are : (Al-
Mu‘allim Bi-Fawaid Muslim), (Sharh Al-Talgeen). He died in 536 H- see Shadharat
Adh-Dhahab- vol 4, p 114,
(3) Tabsirat Al-Hukkam, vol 1, p 25.
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becomes clean.() This case led to the prevailing of tribulation during
the era of Ibn Taimieyah who didn’t find for the former jurists but a
general statement which didn’t exclude such a case that is Taharah
(purification)is obligatory when performing Tawaf by the agreement
of scholars,then scholars were in dispute regarding Taharah whether
being a condition for Tawaf validity or rather an obligatory which if
any one neglects should compensate for that by offering a sacrifice)
(@.The first opinion was adhered to by the majority of scholars of
Malikieyah, Shafi‘ieyah and Hanabilah in the well- known statements
of the Mathahab(®);while the second opinion was stated by the Han-
a.ﬁe)zgl in their correct traditions; and by a narration about Imam Ah-
medt?),

Sheikh Al-Islam Ibn Taimieyah has considered the rule of this case
and exerted his effort therein restricting the statements of scholars
and jurists according to their principles and fundamentals and said
about the menstruant “it will be better to say that she must do an ob-
ligation as much as she can and whatever she can’t do is to be re-
leased from her. So she should perform Tawaf and Ghusl (full ablu-
tion) just as she performs Ghusl for Thram and more prior, and then
put a sanitary towel between her legs the same way the menstruant
does and more prior.”®) However, this didn’t oppose the fundamentals
and the statements which indicate the obligation of Tahara in con-
formity with the saying of him,(peace and prayers be upon him) when
he addressed ‘Aishah “ perform ali the cermonies of Hajj like the
other pilgrims, but don’t perform the Tawaf of the Ka ‘ba till you
get clean (from your menses).”

This hadeeth absolutely indicates the obligation of Tahara, and it was
realized that this matter is conditional upon capability as Almighty
Allah says :

So fear Allah
As much as you can.®

(1} Majmou'Al-Fatws, vol 26, p224-243 I ‘lam Al-Muagi ‘ecn,vol 3, p 14-30.

(2) Majmou * Al-Fatwa, vol 26, p 220-221.

(3) Ash-sharh Al-Kabeer along with Hashiat Ad-Dusougi vol 2, p 31, Al-Majmou “,vol 8,
18-19, Al»lc%bni vol 5, p222.

(4) Al-Mabsout, vol 4, p 38. Majmou * Al-Fatwa , vol 26 p 242,

(5) Majmou‘Al-Fatwa, vol 26, p 225.

(6) Surat At-Taghabon, verse 16.
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concern;
| 4/
Realize this not , ask of those
who posses the Message (1),

Therefore,scholars have set several conditions for him who de-
livers Fatwa. He should be a Muslim,just, responsible,a jurist who fol-
lows the method of Ijtihad, alert and of proper mentality and thought
and disposition in Figh and whatever pertains to it.(2)

The Legal Reference for the “Fatwa Alteration” :

Change of time, conditions, customs and habits are not valid to be a
reason for the change of Fatwa unless they were linked with legal fun-
damentals, the observed effective cases and the benefits whose sort is
the purpose of Allah and his Messenger, (peace and prayers be upon
him). Truly, all these stand as a reason which stimulates the Mufti
(who delivers Fatwa)to carefully consider the reasons required by
judgments. So if he got sure that the reason is so weak, vanished or
another one out weighs it due to legally considered benefit which is
not illusory, then the Mufti should consider the matter of changing
Fatwa based on the legal evidence, and this what has been done by the
Companions, may Allah be pleased with them, and those who fol-
lowed them from the pious ancestors who when they came to know
that Fatwa is different from practise, they dida’t exclude the new Fat-
wa from the Legislator principles and fundamentals nor those per-
taining to the jurists, but they restricted what is unconditional and par-
ticularized that which is general by virtue of legal evidences and then
they operated the other legal (shari‘ah)principles.

“ Fatwa Alteration” Applications in Islamic Figh:

1- Tawaf of Ifadlah (onrush circumambulation round the Ka‘bah) for
the menstruant who finds difficulty to stay in Makkah and to return to
it. Due to this,Sheikh Al-Islam Ibn Taimieyah together with Ibn Al-
Qaieym, may Allah rest their souls in peace, believed in restricting the
unconditional of the scholars as well as permitting Tawaf of Ifadhah
for the menstruant who finds difficulty to stay in Makkah till she

(1} Surat An-Nahl, verse 43,
(2) I'am Al-Muaqui‘een, vol 1, p46.

-10-
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Ash-Shatibi(Vsays: 1 know that the variation of judgments at the
time when habits vary does not really mean a variation in the origin of
Allah’s address because the Shari‘ah laws as well as the legal capacity
were produced to be everlasting and etemnal. In fact, the meaning of
variation is that whenever habits vary, then every habit will be re-
ferred to a legal origin which can be used as a judgment. Example of
this can be observed in the case of maturity that the legal capacity ad-
dress is generally lifted from the boy who doesn’t reach the age of pu-
berty, otherwise he will be legally capable.In fact.legal capacity being
released before the age of maturity and then being confirmed after it is
not regarded as a variation in the address delivered by Allah but the
variation only occurs in habits or in practises ().

The Difference between the Term of (Fatwa Alteration) and that
of (Rules Alteration ) :

Change of rules is regarded as repeal (Naskh) which was dis-
continued with the discontinuation of the revelation (Wahi).While the
change of Fatwa is defined as the Mujtahid being shifted from a judg-
ment to another because of the change occured to the form of the case,
or the weakness of the reasons required by the first judgment, or being
vanished,or due to an appearance of a legal (Shari‘ah) benefit, pro-
hibiting an evasive regal device leading to an evil, or lifting of nar-
rowness on condition that he{the Mujtahid)observes the legal funda-
mentals, the applied effective cases and the benefits whose sort is the
purpose of Almighty Allah and His Messenger.(peace and prayers be
upon him).(3

Who should Undertake the Duty of Changing Fatwa :?

Scholars of Shari‘ah, the inheritors of prophets are those who
shouid shoulder the responsibility of changing Fatwa. They should
possess this right and not the others as they are the most knowledge-
able, after the Prophet of Allah, with Allah and his purpose to realize
the affairs, the benefits and their opposites. Almighty Allah says in this

(1) Ash-Shatibi: Tbrahim Ibn Musa Ibn Muhammed Al-Lakhmi, He used to be a fun-
damentalistic and a Quran keeper who belongs to Gharnata. He was one of the Maliki
scholars. He died 790 H- see Al-A'‘lam (Az-Zirakely), vol 1, p75.

(2) Al-Mwafaqal, vol 2, p 285-286.

(3) A colection of Messages and Fatwa of Al-Sheikh Muhammed Ibn Ibrahim. vol 12, p
289,
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Figh and to describe it as *stagnant* which lacks the ability to proceed
in conformity with civilization.

Some honourable scholars like Ibn Al-Qaieyem(!) and Al-Qurafi )
have perceived this danger and hence devoted themselves to defend
this religion against these allegations. They focused attention on an es-
tablished principle in the Islamic Figh which is “Fatwa alteration”
(jurist’s legal opinion)at a time known for its stagnancy and imitation.

Discassion of the Opinion Concerning Rules Alteration :

To generalize the statement that (alteration of rules due to the
change of times should not be denied), is a matter which requires in-
vestigation . In fact, the legal rule given for a case is invariable as long
as the form of that case didn’t change,or that the (Ijtihad) remained
unchangeable either for the weakness of the reasons required by rule
or for being vanished as,for example,the dead meat should not be for-
bidden in a time while being permissible in another except when the
form of the case in which we believed to be forbidden,differs.

The Haram stated in the Book of Allah and the Sunnah of His Mes-
senger,(peace and prayers be upon him) is considered Haram till the
Day of Judgment,and the Halal mentioned in Allahs Book and the
Sunnah is considered Halal till the Day of Judgment and no one who-
soever is able to change or modify that.()

The Purpose of the Scholars who Generalized the Statement

concerning Rules Alteration:-

When the scholars of our pious ancestors generalize the statement
regarding rules alteration, they really mean what we have previously
confirmed and that is very evident for him who carefully consider
their statements.

- amme e m———

(1) Bbn- Al—Qaseyem Muhammed Ibn Abi Bakr, one of the great scholars, He was bom
and died in Damascus. He used to become a student of Sheikh Al-Islam IbnTaimiayah
to the extent that he supported whatever issued by him. He has many compilation
(I'lam Al-Mugqui‘een, (At-Turug Al-Hikameyah).Borm in 691 H-and died 751-see Al-

A lam (Az-Zirakely)val 6, p.56.

(2) Al-Qurafi: Ahmed Ibn Idnsonc of the Maliki scholatswhowasbomhudanddredm
Egypt. He has honourable cozfllauon on figh and Usoul.(Az—Zakhuah) (Anwar Al-
Burouq).He died in 684 h-see Al-A “lam (Az-Zirakely)vol 1, p 94-95,

(3) Sce Al-I'tisam, vol 1, p 86,
8-



“Fatwa Alteration,” its Concept, Criteria
and Applications in Islamic Figh

Dr: Abdullah Ibn Hamad Al-Ghutaimil :- *)

Our pious ancestors, may Allah rest their souls in peace, have spent
their time and most of their life in establishing the origins of this re-
ligion as well as branching its rules with the purpose of serving this
mh’tﬁion,and in compliance with the command given by the Cherisher
of the Worlds when He says :

If a contingent

From every expedition

Go forth

To devote themselves

To studies in religion ,

And admonish the people

When they return to them,

That thus they (may learn)

To guard themselves(agalnst evil) .()

A valuble fortune of fundamentals and branches has resulted due
to these efforts and became ,for those who came after them,as the
main issues in which they apply whatever happens and arises of par-
tial issues and hence they got acquainted with the outcome of these
forms That is why the Islamic Figh remains up-to-date through ages .
However this fact is not disturbed by what was reported by the an-
cestors in their books of rules which were derived from custom and
habit and which were applied to match with their customs at that time,
and while these customs have changed; these rules still exist in the
books; the thing which encouraged the biased to discredit the Islamic

“tntvaannmenasn

(*) Associate Professor in Judiciary Depariment, Faculty of shari'ah,Ummul -Qura Uni.
versity,Makkah Al-Mukurrameh

(1) Surat At-Tauba ,verse 122

.



*A Letter from the Staff

by him’XD),

Based on these principles and foundations,he (may Allah
rest his soul in peace)was been establishing a country, uni-
fying a nation and builiding a lofty homeland. That one is
this entity under which we take shelter, and in its security
and prosperity we enjoy life recalling the past by all of its
facts, principles and values ; and look up to the future with
all of its wishes and aims.

We pray to Allah to pour mercy upon King Abdul Aziz
Tbn Abdur-Rahman Al Saud and reward him best and give
success to his sons for the good of this land in both its re-
ligion and life. On top of them is the Custodian of the Two
Holy Mosques King Fahd Ibn Abdul Aziz and Crown

Prince His Royal Highness Prince Abdullah Ibn Abdul
Aziz, Deputy Premier and Head of the National Guard, and
His Royal Highness Prince Sultan Ibn Abdul Aziz, Second
Deputy Premier and Minister of Defence and Aviation and
Inspector General. We also pray to Allah to keep security
and prosperity on this land and on the lands of our Umsmah
and to grant them success in serving Allah’s religion and
implementing His purified Sharia‘h rules. He is All Helper.

(1) Qe of the spesches delivered by King Abdul Aziz and was published in
the 1st edition of Ummul-Qura Newspaper, 15, Jumada Al-Ula 1343 H.
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comfort to their pilgrims. A country which supports the
truth wherever is found and provide assistance to the op-
pressed anywhere he is.

This country with all these aspects and facts would not
have been founded without Allah’s grace and then by a
grace of a brave man who is King Abdul Aziz Tbn Abdur-
Rahman Al Saud, may Allah rest his soul in peace. The
man on whom good attributes and merits had gathered so
that 2 pen could not count and describe them .In his lead-
ership, administration and his various dispositions, he was a
distinguished genius, an outstanding wise man and 2 faith-
ful man who believed and trusted in Allah, so Allah sup-
ported him; and sought Ailah’s help ,so Allah helped him.

He had not been craving after rule like kings, or seeking
for leadership like leaders, nor looking forword to sov-
ereignty like Sultans. In contrast his aim and his desire was
the support of the religion of Allah, the implemelitation of
His Sharia’h rules and the unification of the nation on the
word of “monotheism”

“The source of legislation and rules shall be only
from the Book of Allah, what was said by his Prophet
(peace and prayers be upon him)and that which was ap-
proved by Islam’s outstanding scholars either by Anal-
ogy (Qiyass)or by Consensus on that which is neither re-
ported in the Book nor in the Sunnah. Nothing is to be
lawful in this land other that which is allowed by Allah
nor to be forbidden other than that which is prohibited

-5-



A Letter from the Staff
Day of Unification :

When we entertain the National Day of the Kingdom of
Saudi Arabia, which corresponds to the first day of “Libra”,
we are really entertaining a history of a nation that has got
what it had been looking for. It was unified after seperation,
strengthed after frailty, developed after backwardness, sta-
bilized after disturbance and dominated after deterioration.

Indeed, contemporary history has witnessed a birth of a
great country which has extended from the east of the Arab
Peninsula to its west covering a land almost as large as a
continent.A country which is distinguished by imple-
menting Allah’s Jegislations (Shari‘ah) in its judiciary, reg-
ulations and behaviour; and abided in its course by the Sun-
nah of His Prophet (peace and prayers be upon him) and
followed the footsteps of the traditions belong to the right-
eous ancestors.

A country for which Allah had predetermined to build
with certainity and work silently. A country that calls for
unity among brothers, strives to bring love among them,
stands with them in every situation and help them in every
issue. A country for all Arabs and Muslims that serves their
Holy Monuments, and makes every effort to provide
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In the Name of Allah, Most Gracious, the Most Merciful

Principles and Regulations for Publication
Contemporary Jurisprudence Research Journal staff would fike to no-

tify researchers that principles of publication in the journal ne-

cessitate the following

Research submitted for publication, should be based on Islamic (Figh)

Jjurisprudence .

Research should concentrate on issues, questions and contemporary
problems and the way of finding both scientific and practical solutions
for them according 1o Islamic (Figh) jurisprudence, and its concepis
which is authorized by the people of Sunnah and the consensus (Ijm'a),

Research should be subjective and comperhensive.lt should follow a sci-
entific methed by depending on original references, documentation
and explanation of (Ahadith) showing their degree of authentication .

Any research submilted for publication, should not have been pub-
lished in cither a book, a jourmal or any other means of publication.
Rescarches submitted for publication lo another joumnal or those
which were presented to universities or scientific symposiums and

the like, will not be published .

Stating of scientific references in the footnotes along with a short difini-

tion for the figures mentioned in the research .

6- Scientific references and their authors’ names should be alphabeticaliy
indicated at the end of any rescarch . Place and date of printing along

7
8-
9.

with the publishing house shbuld also be mentioned .

A statement indicating that the research has not been published before,

should be attached to the research .

Research should be concluded by a brief summary indicafing results

and opinions included in it .

A satisfied abstreat should be attached to the research to be translated

into English .

10- Pages of research should.not be less than twenty pages of the journal.
11- Rescarcher’s name should be fully written along with his scientific

post, if any.

12- Researches should be arbitrated by (Fuqahas) jurists and specialized
scholars {Ulama) according to a method which indicates prinicples
and procedures of arbitration . From this principles : is that arbitrators
should not know the names of researchers and vice versa, whether ar-

13- The journal should

bitratdrs recommend to publish their researches or show some ob

servations or even recommend not to publish them.

y a compensation for the rescarch afier being published .
14- Researches which not published, will not be returned .
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Whom Allah intends good grants him the
knowledge and insight in Religion Hadith
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