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* Immortal Personalities *

Every one know of his leamed and scholary merit and position
among the Companeions of the Prophet (peace be upon him)especially
‘Umar and Ali whom heard the Prophet praise him and tell his follow-
ers to study and learn from him . That is why he had one of the largest
number of followers among the Attba‘een who helped to keep for fu-
ture generations his Fatwa and the many ahadeeth which he reported
and his remarkable knowledge of the Holy Quran . The Author of the
famous book in Islamic Figh: “Al-Mughni” reported 462 ques-
tions,and problems in juriprudence.

Example of his Learned Opinions :

He belived that the judiciary is an important function of the Islamic
state and therefore it should be dispensed free of charge. And he set an
example,when he refused to receive salary when appointed and served

as a judge as how to proceed in their functions.(1)

His Death:

Ibn Mas‘oud died in Al-Madinah Al-Munawarra during the caliphate
of ‘Uthman and buried in Al Baqee® around 35 A.H. at the age of 63.
May Allah be pleased with him.

(1) Musunnf Abdul-Razzaq vol 8, p 301,
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His Merits and Knowledge :

One author of the famous reference “Kanzul Ummal” reported 27
tradations and incidents which show Ibn Mas‘oud’s position among
the Companions.

Atta reported that the Prophet was addressing his followers when
he said to some of them: Sit dwon. Abdullah heard him and sat down
near a door, However the Messenger called upon him to enter the
room, as recognition of his status.

Also Ibn Mas‘oud had to his credit many (Firsts)to do , such
as:he was the first to publicly recite the Holy Quran and the first to re-
cite a Holy Quranic verse out of memory, as was reported by Ali Ibn
Abi Talib ‘Umar Ibn Al Kattab, the second Kalifa of the Muslims has a
deep respect for him and sent him to Al-Kuffa city to teach the new
Mushims their religion ,especially Al-Quran .Also he served as a judge
as well as the treasurer of city’s finance . “‘Umar in his letter to the peo-
ple of Al-Kuffa stated that I am sending you Ibn Mas‘oud and as such I
gave you a preference over my self, (I -

The Messenger of Allah said of him: if you want to listen to the Quran

"as it was revealed, then hear it from Ibn ‘Um ‘Abd (i.e.]bn Mas‘oud)who

says of himself : “By Al mighty Allah there is no chapter of the book of

Allah revealed without me knowing where it was revealed or why it was

revealed. And where I to know of any one who is more leamed of me of
the Holy Book, and can be reached by camel, I would go to him....”

When Ali Ibn Abi Talib was asked about Ibn Mas‘oud he replied: He

was a man of the Quran: learned it and tought it as well as the Sunnah
of the Prophet....

The following example shown his strength as jurist:

A man come to Ibn Mas‘oud and said : I have in my legal custody a
cousin of mine and because my wife was afraid that I may marry her
and she sucked her. Abdullah said: Did you ask any one before you
came to me? The man said: yes ! Abu Mousa who replaid that she be-
come haram (forbidden) on you, Ibn Mas‘oud said: his answer is noth-
mg !I do’nt forbid by sucking except that which helps to grow flesh
and blood . The man returned to Abu Mousa and told him of Ibn Mas

‘oud answer, he said do’nt ask me as long as this scholar is living
amongest you !1...
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* Immortal Personalities *

His Relationship with the Prophet :

Ibn Al-Atheer reported that Abdullah,when he embraced Islam,
Prophet Mohammed adopted him. Abdullah, during his stay with the
Prophet, used to serve him. Prophet Mohammed said to him “You are
permitted to hear my secret (Siwad). It meant by Siwad secret, and to
give up the formality.

Abdullah Ibn Ahmed reported that my father said (siwad means se-
cret) , having permission to know secrets of the Prophet (1) \He used to
enter the Prophet home, and help him to wear his sandals and to walk
along with him or in the front. When Messenger of Allah want to per-
form, (Ghusl),he used to screen him, so that he was familiar among
the Companinos with his (siwad-siwak ).

It was reported that the Messenger of Allah, (peace be upon
him)said to Abdullah you are permitted to know my secret and there
is no formality between yourself and my self.(?)

Abu Musa Al-Ash‘ari, said that when we arrived from Yemen
along with my brother and resided at Makkah,we assumed that Ab-
dullah and his mother are part of the family of the Prophet because
most of the time they were with him.

Characteristics :

Ibn Mas‘oud was a man of knowledge, merit and had the affection
of the Prophet. His heart was full of love for Allah, the messege and
the Messenger. His dedication and love for the Quran made him one
of its greatest authorities among the Companions of the Prophet. Hu-
thaifa, when asked to talk about the person closest to the Prophet and
resemble him in his manner , replied that it was Ibn Mas‘oud, a man
of pure heart and very thin and small legs which made some of the
Companions laugh when they saw him climb a tree . The Messenger
asked why are you laughing ? these legs of Abudliah are heavier in the
scales on the Day of Judgement than the mount of Uhd .He was a
model example of a Muslim and excellent propagator of Islam.

(2) Asadul-Ghabah vol 3-P 286

94-



* Vol IX, 1997, 34th Edition, Contemporary Jurisprudence Research Journal *

and the woman is Khadija Bint Khwailid his wife, and we never know
on this Earth who worships Allah by this religion except those three
persons. Ibn-Saiba stated tha: we don’n know any one who namated
that except Bishr Al-Khassaf who is a pious man (I .

His Embrace of Islam :

Abdullah was among the first who embraced Islam. It was narrated
about him that he said: We were six men with the Messenger of Allah
(peace and blessing of Aliah be upon him), when the Disbelievers re-
quested the Messenger : Turn away from you these men, so they may
not aggress aganist us, they were Sa‘d Ibn Abi Waggas,Abudallh Ibn-
Mas‘oud, and others. Prophet Mohammed felt uncomfortable, then
Allah revealed these verses:

Send not away those
Who call on their Lord -
Morning and evening (

It was narrated by Al-lmam Ahmed in his Musnad, that ‘Uruah Tbn Az-
zubarir, stated that Abdullah was the first beside the Prophet to publicly
recite that Quran in Makkah. One day, Companions met together and they
stated, that Quraish had never seen any body recite Holy Qura’n in Mak-
kah, they said : is there who can recite the Holy Qura’n in Makkah? Ab-
dulah-Tbn Mas‘oud, manfully replied, “I am”. They said to him: we are
filled with fear for you, “We want a man who has a tribe to protect him
should they decide to attack him”. Abdualh replied : Leave me alone, my
Lord will protect me. While he reached at a place to estabish regular
prayers ,at that time the Disbelievers, at their association he said raising
his voice loudly,“In the name of Allah most Gracius, most Merciful,....
As he was reciting it, They were surprised and thought deeply about it
,and said: He is reciting what was presented by Mohammed and because
of it ,they started beating him in his face, then he went back to his Com-

panions with injuries in his face. As a result of this he said to him :This
is what we have worried about.®

Yazeed Ibn Roman stated that: Abudullah embraced Islam before
Messenger of Allah stepping into Dar-Alrqm, and he was the first who
made efforts of spreading Quran in Makkah ,and he was strong in his
religion who was firmly sticked to learn it and percieve its figh being as
a model in the sphere of reciting “the Quran” as well as memorizing it.

(1) Siyar A'lam An-Nubala vol 1, p 465.
(2) Surat Al-An’am verse 53-. See Tafseer Ibn Katheer.
(3) Siyarat Ibn- Hisham vol 1, p 315-314
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Immortal Personalities
Abdualh Ibn Mas‘oud (?------ 32 H)

Dr. Mohammed Ibn Sa‘d Al-Showiar ()

Abdulah Ibn Mas‘oud ,was one of the great Companions of the Proph-
et, he was a man of high esteen and knowledge and rationality, and also
he was close to the Messenger of Allah, his news and life story which
were reported are still exists in about forty sources.

Name and his Arrival on Makkah :

Abdualh Tbn Mas‘oud Ibn Ghafil Ibn Habib, its family tree ended at
Bani Mudhur. Prophet Mohammed, used to call him Abu Abdurhman as
nick name before he has any children. Alreadly his father Mas‘oud at that
time of pre-Islamic epoch confederated with Bani Zahra Al Harith Ibn
Zahra, and his mother Um ‘Abd Bint Abd Doud from Huzail, and her
mother, Hind Bint Abd Tbn Al-Harith. He was a Makkan because of
his father’s confederation with Abd Ibn Al-Harith and about his first
meeting with Prophet Mohammed, (peace and prayers be upon him),he
said, “When I proceeded to Makkah along with my paternal uncles to
purchase goods from it with the purpose to purchase perfume, they ad-
vised us to meet Al-'Abbas, who was sitting at Zamzam. When we were
with him, we saw a man entered from the gaie of As-Safa, a white man
his eyes large, and his teeth bright, wearing a white cloth, like a full
rmoon, walking along with him a boy and follows them, a woman cov-
ering her beauty,till they reached the Black Stone of Ka‘ba. Then
touched the Stone, after that the boy received the Stone. Then the
Prophet circulated the Ka‘ba seven times, then he rasied his hand and
faced the corner of the Ka‘ba, and said: “Allah-Akbar”, then he bowed
and offered Rak*ah then he prostrated and rasied his head. It was new
thing not popular for us, we had never known it before in Makkah,
when we enter to Ibn Abbas, we said to him, Abu Al-Fadhil,*This religion
settled down on you”. Abu-Al Fadhil replied: Yes this man is the son of

my brother Mohammed Ibn Abdulah and the boy is Ali Ibn Abi Talib

*  Editor in chief of Islamic Researches Journal, issued by the body board of Senior Schol-
ars. He works as an advisor in the office of His Eminence, the Grand Mufti of the King-

dom of Saudi Arabia, he has 17 publications.
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»Cases from Jurisprudence (Figh) Point of View *

The third fault: That the agent placed himseif by his mis deed in an
attitude of accusation, because of his purchasing of the land which
puts him in a bad reputation. The Messenger of Allah forbade this
characters in his saying “Both legal and illegal things are evident
but in between them there are doubtful suspicious things and
most of the people have no knowledge about them. So whoever
saves himself from these suspicious things, saves his religion and
his honour. And whoever indulges in these suspicious things is like
a shepherd who grazes his animals near the Hima private pasture
of someone else and at any moment he is liable to get in it. O, peo-
ple Beware! Every king has a Hima and the Hima of Allah on the
earth is His illegal forbidden things”. () The agent accusation will
not be dropped unless the agent informs the seller about his intention
of purchasing or participating in it .

According to these three faults committed by the agent show that
the owner of land have been cheated, but the question of grave de-

ception requires evidence, and if proven it has to be handle to a court
of law.

The summary of the case is that the transaction in Islamic leg-
islation is based on faith and truth which requires the forbidding
of lies and treachery, so the dealing in Islamic law is also based on
a balanced relation and mutual benefits between a Muslim and his
brother to oppose any unfairness.

.- ——

(1) Sahih Al-Bukhari,Vol 1.P,19 Dar Al-Kutub Al ‘Ilmieyah,Beirut, Lebanon,see Sahih
Muslim.Vol 11,P 27- 28 .Sunan Ibn Majah Vol 2 ,P 1318-1319 M .Fuad.Abdul Baqi
Majma‘ Az-Zawa'id (Al-Haithami) Vol 4 P 73 -74 ,Dar Ar-Rayan.As-Sunan Al-
Kubra(Al -Baijhaqi)Vol 5 ,P 264.5unan At -Tirmithi, M .Fuad.Abdul Bagi.
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In I mam Ahemed schoot of thought : The opinion of choice is est-
blished if the action were not in conformity with usual habits ,the
judge in this case is ‘Urf-(customs). The one who has the option is the
good hearted one who is reliable in telling the truth. ()

According to previously mentioned arguments its clear that the
cheated person has the right to return the sold items.The agent com-
mited three faults, firstly the agent betrayed his trade profession when
he bought the land for himself without the knowledge of the owner.
The owner deposited the land with him, considerning him as an agent
who sells to other people not for himself. However, the agent pur-
chased the land for himself without the knowledge and consent of the
owner, so his betrayal of the owner of the land is considered to be
cheating to his career. Allah forbids this act, and says :

O ye that believe,

Betray not the trust

Of Allah and the Messenger
Things entrusted to you @

- The second fauit was the agent telling lies because he acted in col-
lussion with the buyer in order to hide the facts. The falsehood gener-
ally, results in misdealing and corruption will take place in society .

’

(1) Sharh Muntaha, (Ar-Rhaibani) vol-3 p 100, 101, Al-Makwb Al-Islami, First edition
1380-1961, Kashshaf Al-Qina‘ (Al-Bahouti), vol 1, p 211, Al-Kutuab Al-IImieyah
Lebanon, 1403-1983 ,Al-Mughni Wal-Sharh Al-Kabeer (Ibn Qudamah) vol 4 p 50-91,
Dar Al-Kutuab Al-Arabia, Beirut,Lebanon, 2nd edition, 1392-1977, Majmou‘, Al-
Fatawi (Ibn Taymiyah) vol 29, p 358-359, Mailitary Administration Press, Cairo 1404,
Al-Insaf (Al-Mardawi) vol 4, p 394-396, testified by Mohammed Hamid, 2nd edition,
Dar Al-Rayan Li Turath , Beirut, Lebanon .

(2) Svrat Al-Anfal verse 27,
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»Cases from Jurisprudence (Figh) Point of View *

Malikiyiah stated different opinions about the question of the re-
funding of sold items if the sale was concluded by grave deception
and it would not be returned, unless the act of defraud was above the
third of the prices, basing that on the report the Messenger of Allah
had given the option to rescind it to the owners of property ,(goods) if
they were met by the buyer outside towns . The choice consists of the
cheated one has the right to select either to return the sale of friendly ,
it also indicated that if the cheated person who was ignorant therefore
can have the right of the selection on it . On the other hand , if 2 cheat-
ed person was knowing, then he does not have the choice.

The well- known tradition of the Mathhab, is if a grave deception
was matching with customs, not contradictory among people,then
there is no choice in returning the sale, On the other hand if grave de-
ception was not matching according to customs, then the cheated per-
son has the right of returning the sold goods. (1)

In I-mam Ashshafi’i school of thought : the right to chose is affirmed
when a defect or damage exists. If the buyer meets home a coming trading
caravan and tells them about a depression in the market concerning their
goods in order to cheat them, then his act toward them is unlawful be-
cause of his deception and so when the home coming ‘raders enter
into towns and come to know that they have been cheated, then they
can make choice to rescind. @) :

(1) Biddayat Al-Mujtahid, Al-Inayah( Ibn Rushd) vol 2 p 168, Dar Al-Kutub Al-Ramyah
Beirut, Lebanon, 10th edition, 1408, 1988, see, Mawahib Ajjalil (Hattab) vol 4 p 468 -
469, Dar Al-Fikr, 2nd edition 1398 - 1978 Bu-Lughat Assalik (As-Sawi) vol 2 p 68,
Dar Al-Ma'‘irfah, Beirut, Lebanon, 1409, 1988, Sharh Al-Jalil(‘Tlaish) vol 5 p 216-218,
Dar Al-Fikr, Beirut, Lebanon ,1st edition 1404-1984, Sharh Al-Zirakley, by( Khalil
Al-Zirakely), vol 5 p 181, Dar Al-Fikr.

(2) Al-Muhathhub Fi Fighul Al-Imam Ash-Shafi‘i by (Ashshirazi) vel 1 p 290-292, Dar
Al-Fikr, see (Al-Nawawi) vol 13 p 23, Dar Al-Fikr,-Nihayatul-Muhtaj vol 3 p 466 p
467, Mustafa Al-HalabiCompany and Printing Press Cairo ,last edition 1386-1967,
Mughni Al-Muhtaj (Ashshirbeem) vol 2 p 36, Mustafa, Al-Halabi Company and Print-
ing Press ,Cairo, 1377-1985, Al-Wajeez Fi Fighul Al-Imam Ash-Shafi‘i (Al-Ghazali)
vol 1 p 139, Dar Al-Ma‘rifah, Beirut, Lebanon, 1399, 1979,
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by Al-Tirmithi that Prophet Mohammed, said:"”The trus_ted honest
trader will be in Paradise with Apostles, Siddigeen,( believers) and
martyrs”.®

The dealings in Islamic law is based on an equilibrium of relation
and mutual benefits between a Muslim and his brothers to oppose un-
fairness that may take place from one of them towards the other
one,Prophet Mohammed says in this regard :

“None of you truly believes until he wishes for his brother what
he wishes for himself ”.(?

To sum up the whole matter, with respect to what has been mentioned

in the question about the agent; and the grave deception,] mam of
Hainfiyiah stated; If a buyer, seller or an agent commits an act of fraud-
ulence aganist the other party and there was a great unfairness in the sale,
then the defrauded party has the,“option of unfairnes and fraudulence
(’Khiyar al-ghubin and Al-taghreer). (3)-However, if these was unfaimess
but no deception or fraud,then the cheated party has no right to rescind the

contract of the sale except if committed aganist an orphan ,a trust or
public treachery. ¥

(1) Sunan At-Tirmithi vol 3 p 515 testified by Mchammed Fo'uad Abul-Baqui, Dar Al-Kutub
Al- *Ilimayh, Beirut, Lebanon 1408 - 1987, Sunan Durar Al-Hukkam, vol 2 p 247, Dar Al-
Kutub Al-Tlimayh, Beirut, Lebanon, Sunan Al-Dar qutni vol 3 p 7 vertified by Abdullah
Hashim Yamani , Dar Al-Mahassin, Cairo, Knuzul-Ummal, (Al-Burhan) .

(2) Shaih Al-Bukhari vol p 29, Dar Al-Kutub Al-‘Ttimiyah, Beirut, Lebanon, Shaih Muslim
Sharh (Al-Nawawi) vol 2 p 16, Dar Al-Kutub Al- ‘Tlimiyah, Beirut, Lebanon, Sunan A
Tirmithi vol 4 p 575, testified by Kamal Youssuf Al-Hout, Dar Al-Kutub Al-llmiyah,
Beirut ,Lebanon, first edition 1408, 1978, Sunan Al-Nisai vol 8 p 115, Dar Al-Fikr,
Beirut, Lebanon, first edition 1348, 1930, Musnad Al-Imam Ahmed vol 3 p 278, Al-
Mktub Islami Sunan Al-Dar Qutni vol 2 p 306, Dar Al-Kutub Al-Timyiah, Beirut, Leb-
anon, Sunan Ibn Majah, vol 1 p 20, testified by Mohammed Fo’ad Abudul-Bagi, Faisal
Eissa Al-Halabi, Printing Press, Egypt . '

(3) Durar Al-Hukkam, Sharh Mjallat Al-Ahkam Al-Adleiyah,( Ali Haidar), vol 1 p 312, Ara
icized (Fahmey El-Husaini) Makiabat Al-Nahdhha,Beirut, Lebanon, Baghdad. .

(4) Ibid, p 313, 314 see Hashiat Rud Al-Muhatar Durar Al-Mukhatar( Ibn ‘Abdeen) voi 57 P
143-144, Dar Al-Fikr ,Beisut, Lebanon, 2nd edition 1386-1966, Badaca* As-Sanaea® ,

(Al-Kasani) vol 5 p 223, 225, Dar Al-Kutub A-Arabia,Beirut, Lebanon, 2nd edition
1402 - 1982 .
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The command in these two Holy verses, is a command of duty and
obligation, which require rules that forbid lies and treachery, evidence
to this, Allah Almighty says :

It is those who believe not
In the Signs of Allah,
That forge false hood

It is they who lie ! (D

It is in this situation Allah defamed the act of treachery, Almighty.
Allah says:

For Aliah loveth not the treacherous @ .
Almighty says :

Verily, Allah Loveth not,

Any who is unfaithfu) ungratful ¢ .

Allah ordained his worshippers to be trustful and to render back the
trust to those its whom they are due. The forbidding of lies and treach-
ery are all of Allah legmlatwn to protect his worshippers’ rights and
establishing and promoting their situations.The Sunnah indicated the
prohibition of lies and treachery. According to a saying of the Prophet

Mohammed (peace and blessings be upon him):in which he described
characteristics of hypocrisy said :

1} Whenever he speaks, he tells a lie
2} Whenever he promise, he always breaks it (his promise)

3) If you trust him (he proves to be dishonest (if you keep some-
thing as trust with him, he will not return it. )

The Sunnah also has indicated the character of honest trader who
will be recompensted by great virtues; according to what was reported

(1) Surat Al-Nahl verse 105,

(2) Surat Al-Anfal verse 58 .

{3) Surat Al-Hajj verse 38" :

(4) Shaih Al-Bukhari vol 1, p 14 Dar Al-Kutub Al-‘Timiyah, Beirut, L.ebanon, Shaih Mus-
lim, Sharh Al-Nawawia vol 2, p 46, Dar Al-Kutub Al-*limayh, Beirut, Lebanon, Mu-
sand Al-Imam Ahmed vol 2, p 356, Al-Maktb, Al-Islami, Sunan Al-Kubra{ Al-
Baihaqi) vol 6, p 85, Dar Al-Mar'ifah, Beirut, Lebanon, Masabeeh Al-Sunan vol 1 p
128, testified by Dr, Youssuf Abudrahaman, Dar Al-Ma‘rifah,Beirut, Lebanon .
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127- The Rule on the Agent if he acts in Collu-
sion with the Buyer of the Commodity
and hence Sells it to him on Condition
that he (Agent) Shares him in it.

The content of this case is a question in which mentioned by in-
quirer that an owner of land requested an agent of real estate to
sell his land according to the price of the market, the agent prom-
ised the owner of the land to do his best for getting high price for
him. After some time elapsed the agent told the owner of the land
that his plot of land had been sold, and he nominated the value of
the land for him. When the buyer received the amount of the land
and vacated the land for the seller.

The buyer came to know, later on, that his land was sold for a less
price than a similar in the market. The agent had agreed with the pur-
chaser to share the plot land together on the condition that he does not
appear in the picture; only the purchaser seems that he bought the
land alone for himself. After the agent was confronted thereby, he pre-
tended that the sale was concluded according to sellers consent,and
the agent rejected the accusation. The question is what the rule for this
collusion and what should the seller do ? in answering this question,
we need to clarify, firstly, that transactions in Islamic law is based on
truth and faithfulness, Allah Almighty says;

O ye who believe: Fear Allah
And be with those
Who are Truthful. (1)
It is also in this respect. Allah Almighty says:
Allah doth Command you
To render back your trusts (2)

—————eeerreass

(1) Surat Al-Tawba verse 119.
(2) Surat An-Nisa, verse 58,
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he used to do in his presence. But if he did’nt, then his dependents
are entitled to prevent him from travelling and also he is not per-
mitted to travel whenever travel leads to the corruption of the
conditions of those whom he should take care of in their religion,
behaviour, or their up bringing. But if he commits that, then his
travelling would be considered Haram.

And Allah is All Knowing
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person mentioned in the case to travel before satisfying his debt if its
due date occurs during his absence except when he appoints a guar-
antor for his adversaries to guarantee him, or present a mortgage to
them so that they satisfy their debt from in the due date, and also it is
not permissible for him to travel and leaves his wife and children, or
those whom he, according to Sharia‘h, gives them provision, without
maintenance. However, he should leave for them what suffices them
during his absence or appoint a guarantor who would spend on them
in as much as he used to during his presence. But if he didn’t then his
relatives are permitted to prevent him from travelling . Also, it is not
permissible for him to travel if his travelling causes harm to those
whom he is responsible for in their religion, behaviour or their up-
bringing . Al-Imam Ibn Taimieyah said about the travelling of him
who has a family “If travelling causes harm to his family, then the
should not travel in compliance with the saying of the Prophet, (peace
and prayers be upon him), “enough for the human being as a sin is
when he neglects those whom he should give provision” and that
whether this damage was due to less provision or their weakness, this
sort of travel is considered Haram (1) .

To sum up the case, travelling in it self is considered a le-
gitimate matter provided that its aim and purpose should be in
the framework of the legitimate purposes such as asking for
knowledge, trade, promenading or for the sake of earnings, but if
the traveller intends disobedience when he wants to travel or rath-
er this act of disobedience occurred during his journey, then his
travelling would be considered Haram. Consequenfly ,it is not
permissible for the person mentioned in the case to travel before
satisfying his debt if its due date occures during his absence except
when he appoints a guarantor for his adversaries or presents a
mortgage. And also it is not permissible for him to travel and
leaves his wife and children or that whom he, according to Shar-
iah, should give provision, without maintenance. Moreover, he
should supply them with what suffices them during his absence or
rather appoints a guarantor who is to spend on them in as much as

(1) Majmou' Fatawa Sheikh Al-Istam Ahmed Tbn Taimeyah vol 28, p 28. collected and
classified by Abdur-Rahman An-Najdi and his son Mohammed. Under Supervision of
the General Presidancy of the two Holy Mosques Affairs. Military Survey Administra-
tion, Cairo 1404 H,
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According to Al-Imam Abi Hanifah Mathhab,when the husband in-
tended to travel,Al-Imam Abu Yousuf () believes that it is better for
the wife to have a guarantor who is to be res n31b1c for her main-
tenance dunng the period her husband is away

According to Al-Imam Malik Mathhab,the wife is entitled to ask
her husband when he intends to travel,to give her the provision for the
future time in which he will be absent from her before he leaves or
rather to appoint a guarantor for her who is to pay in as much as the
husband used to pay

I say:what was said is also appicable in the case of childern, parents,
and those whom he is,according to Shari‘ah, responsible to provide
their maintenance because maintenance is regarded as a debt in the
covenant,but furthermore,this debt is more obligatory and prior due to
its direct relation in preserving the self by what it needs of food and
drink,that is why the Messenger of Allah said to Hind: “take what is
sufficient for you and your children in a reasonable way”and that
he(peace and prayers be upon him)would not have ordered her to take
from her husbands wealth without his permission because it was un-
lawful for her her unless safeguard herself as well as her children and
to lift poverty from them.Also the Messenger of Allah,(peace and
prayers be upon him), because of that, had described the one who ne-
glects those whom he should provide maintenance to,as a sinner in his
saying”enough for the human being as a sin is when he neglects
those whom he should give provision”.The neglegance which the
Messenger of Allah has warned from in this hadeeth is general in its
meaning and cause.So, if the travelling of the father leads to de-
teriorate the conditions of his wife and children or those whom he has
to take care ofiin their religion,behavior or upbringing,then this trav-
elling would not be permissible because preventmg of evils is prior
than brmgmg interests.

Based on what was previously mentioned, it is not permissible for the

LV —

(1) AbuYousuf;Yacoub Ibn Ibrahim Al-Ansari, A close friend and a student of Al-Imam
Abu Hanifah and the first one who spread his Mathhab. He used to be a scholar, of ha-
deeth keepers and the first who laid books in usoul-Al-Figh according to Al-Imam Abu
Hanifah Mathhab- He has many compilation in the Hanafi Figh. Born 113 H - and died
182 H. See Al-'Alam (Az-Zirakly) vol 8 p 193,

(2) Badaca‘ As-Saaca' (Al-Kasani) vol 4, p 28, Dar Al-Kitab Al-'Arabi, Beirut, Lebanon
2nd Edition 1402 H - 1982.

(3) Sharh-Manhul-Jaleel ('llaish) vol 4 p 407 . Dar Al-Fikr Beirut, Lebanon 1st Edition
1404 H - 1984, A-Taj Wal-Ikleel. vol 4, p 200, Dar Al-Fikr, 2nd Edition 1398 H 1978.
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And also His saying:

And if they suckle your(offspring)
‘Give them their recompense () .
And his Almighty Saying:

But he shall bear the cost

Of their food and clothing

On equitable terms (2)

Example of these rules is what was reported by the Messenger of
Allah,(peace and prayers be upon him),when he adressed Hind,the
wife of Abi Sufian when she complained about his niggardliness in
providing maintenance for her and her children,”Take what is suf-
ficient for you and your children in a reasonable way™® .

In the same respect,the Messenger of Allah(peace and prayers be
upon him),warned those who ignore providing maintenance to whom
they used to support in his saying “Enough for the human being as a
sin is when he neglects those whom he should give provision”®

From the above,it is evident that the father is obligated to spend on
his wife and his household who have no money and also he is re-
sponsible to give provision to his needy parents and that this main-
tenance,in its two sides ,is considered obligatory to be taken from his
wealth.

(1) Surat At-Talag,verse6.

(2) Surat Al-Bagarah,verse233.

(3) Sahih Al-Bukhari,vol6,p193,Dar Al-Kutub Al-llmeiyah,Beirut,Lebanon.Supan An-
Nisai vol8,p247,Dar AL-Fikr, Beirut, Lebanon ist Edition1348h-1930.Sunan Ihn Ma-
iah vol2,0769.AS-SunanAl-Kubrah (AL-Baihagi) vol7, pd66-Dar Al-Marifah Beirut,
Lebanon.

(4) Sunan Abi Dawoud.vol2,p132,vertified by M-Moheydin Abdul-Hameed, Al-Maktabah
Al-Asrieyah. Sida,Beirut.Musnad Al-Imam Ahmed vol 2, p 160, Al-Maktab Al-Tslami
Assunan Al-Kubrah (Al-Baihaqi) vol 7, p 467-Dar Al-Ma'rifah, Beirut, Lebanon.
Kashful-Khafa (Al-'Ajlouni) vol 2 p 147,
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of his right might causes harm. But if he delegated a rich guarantor or
rather paid a mortgage that substitutes for his debts in due date, then
he is entitled to travel due to the nonexistence of necessity.

However, in the case when the date of satisfying the debt occurres
after the date of his arrival(such as if the due date of satisfying debt
will be in the month of Rabi‘ and the arrived of the debtor will be in
the month of Safar), there are two opininons:

If the travelling is for participating in Jihad then the adversary is
entitled to prevent him except if he delegated a guarantor or gave amort-
gage because it is a type of travelling which exposes the self to
death.But if travelling is not for Jihad ,then he is not entitled to pre-
vent him on one of the two narrations,because his travelling doeesn't
establish an evidence of not satisfying the debt in due date.In the other
narration,the adversary is entitled to prevent him because his arrival
before the due date is not certain.(1)

The second case:-The case of the one who travels while his family
is in need of his maintenance and custody.

~ The responsibility shouldered by the father to provide maintenance
to his wife,children,and those whom he is,according to Shari‘ah,
obliged to provide maintenance to them such as his needy parents, is
supposed to be and obligatory one and is regarded as a debt in his covenant;
which would not be disengaged from him unless being satisfied.

The rules regarding this matter are,cxample to this is the statement
of Almighty Allah:

Thy lord hath decreed

That ye worship none but him,
And that ye be kind

To parents.(2)

(1} Al-Mughni (Jbn Qudamah) vol 4, p 457, Dar Al-Kitab Al-'Arabi-Beirut, Lebanon 2nd
Edition 1392 H- 1972. See Kashshaful-Qina’ (Al-Bahouti) vol 3, p 17-418 ‘Alam Al-
Kutub, Beirut, Lebanon 1403 H- 1983, Al-Insaf (Al-Mardawi) vol 5, p 273-274, Mat-
alib Auli An-Nuha (Ar-Rubaibani) vol 3, p 317-308 Al -Makitab Al-Islami, Damascus.

{2) Surat Al-Israa verse23
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his absence and that he (the debtor) didn’t authorize somebody to sat-
isfy the debt on his behalf ,and he was not guaranteed by a rich man,
But if he is insolvent, or he has deputized somebody to satisfy it from
his own money while he is absent ,or he was guaranteed by a rich
man, or the date of the debt was not due while he was absent, then the
a dversary would not be entitled to prevent him from travelling; ex-
cept if he is known for procrastination and that if he insists on trav-
elling . But if the adversary was afraid of the debtor‘s travelling and
being absent within the debt date being due and a presumption had in-
dicated that and though the debtor has denied then the adversary
would be entitled to administer an oath on him that he shouid not be
absent while it is due date ,but if he abstains from being administered
on an oath or he used to give a binding oath (He doesn’t care about
swear), then a guarantor would be obligated to pay his debts (1) .

According to Al-Imam Ashshafi‘i, if the debtor wants to travel, be-
fore the date of the debt is due, in a manner that exceeds the due date,
then the matter will be studied that if the travelling was directed to a
purpose rather than participating in Jihad, then the adversary should
not be entitled to prevent him or ask him to appoint a guarantor to pay
his debts, nor he (the debtor) should give him a mortgage. And if the
travelling is for participating in Jihad, there are two opinions re- -
garding that, the first opinion prevents him till he appoints a guarantor
or a mortgage for his debts because the Mujahid exposes himself to
killing for the sake of martyrdom; that is why a guarantor or a mort-
gage are necessary. The other opinion contradicts the first (@) .

According to Al-Imam Ahmed Mathhab, the debtor if he wants to
travel and that his adversary wanted to prevent him, then the case
would be as follows: if the date of the debt occrues before his arrival,
then he is entitled to prevent him from travelling because delaying

(1) Sharh-Manhul- Jaleel (llaish} vol 6- p 10, Dar Al-Fikr Beirut, Lebanon ,1st Edition
1404 H-1984. A:-Taj wal-Ikleel, vol 5, p 36- Dar Al-Fikr, Beirut, Lebanon 2nd Edition
1388-1973. Mawahib Aj-Jaleel (Al-Hautab) vol 5, p 36-37. Dar Al-Fikr,

(2). Al-Majmou’ (An-Nawawi) vol 13, p 272-273, Dar Al-Fikr, Al-Muhuthub (Ash-Shirazi}
vol 1 p 319-320. Dar Al-Fikr, See Nihayatul-Al-Muhtaj (Ar-Ramly) vol 8, p 50-57 Al-
Babi Al-Halabi, Egypt last Edition 1386 H-1967.
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The Second Aspect : The case of the one who is used to travelling in-
spite of his debts and his family needs of maintenance and custody.
This side has two cases :

The first case : whoever travels though he has a general debt which
would be satisfied in his absence.

The Messenger of Allah (peace and prayers be upon him) warned
from slackness in satisfying debts and he said “The self of a Believer
is dependent on his debts till they are satisfied on his behalf” (I .,
The Prophet didn‘t perform the funeral Salat on 2 man who was in
debt and that, as narrated by Abi Hurairah, the Messenger of Allah,
(peace and prayers be upon him) used to ask when a Believer dies and
he is in debt; Has he left any thing to satisfy his debts? If they re-
plied in the affirmative, then the Prophet would perform funeral Salat
on him, but if they said “No’, the Messenger said: Perform Salat on
your companion ,When Allah the most High granted victory to His
Messenger he said “Tam more deserving than the Believers to take
care about them. So, whoever dies and he has debt, it is I who will
satisfy it" (2

Fugaha tackled the case of the debtor and preventing him from trav-
elling if , by travelling, he delays satisfying his debt when it is due.

According to Al-Tmam Abi Hanifah Mathhab, it is not permissible
for the creditor to prevent the debtor from travelling before the due
date otherwise it would be permissible for him to prevent him uatil he

satisfies his debt ),

According to Al-Imam Malik Mathhab, the adversary is entitled to
prevent the debtor from travelling if the debt is to be satisfied during

(1} Sunan Al-Tirmithi, vol 3, p 389-390, vertified by M. Fuad Abdul-Bagi, Dar Al-Kutub
Al-Timieyah, Beirut, Lebanon 1408 H-1987. Sunan Ibn Maja vol 2 p 806, vertified by
M-Fuad Abdul-Bagi, Dar Thya Al-Kutub Al-'Arabiayah, As-Sonan Al-Kubrah (Al-
Baihagi) vol 6, p 49, Dar Al-Ma'rifah, Beirut, Lebanon- Kashful- Khafa (Al-'Ajlouni)
vol 2 p 429 comected by Ahmed Al-Qruash, Muassasut Ar-Risalah, Beirut, Lebanon
3rd Edition 1403H-1983,

(2) Sunan An-Nisai vol 4, p 66, Dar Al-Fikr, Beirut ,1st Edition 1348 H-1930, Sunan At-
Tirmithi vol 3 p 382 Vertified by M-Fuad Abdul-Bagqi, Dar Al-Kutub Al-‘Ilmieyah Bei-
rut, Lebanon 1408 H-1987- As-Sunan Al-Kubrah (Al-Baihagi} vol 7, p 53. Dar Al-Ma 'ri-
fah, Beirut, Lebanon.

(3) Hashiat Rud-Dul Muhtar (Tbn ‘Abdeen) vol 5 p 384, Dar Al-Fikr, Beirut, Lebanon 2nd
Edition 1386 H-1966, Badaca’ As-Sanaea’ (Al-Kasani) vol 7 p 173, Dar Al-Kitab Al-
'Arabi, Beirut, Lebanon 2nd edition, 1402 H-1982.
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The second type of travelling is that for the sake of something
which is known as the travelling to perform Hajj, participate in Jihad,
to earn living or with the purpose of trade, for the sake of knowledge
and to go to the honourable places (one of the three mosques or to the
frontier stations where to be on guard) and also to go out for travel to
meet brothers and friends and review their conditions (1),

According to Al-Imam Ashshafi‘i, the traveller should have a pur-
pose in his travelling and that purpose should be legal, otherwise it
would be regarded as a travel of disobedience.

The Mathhab includes some opinions about promenade travelling
according to the apparent side of the Mathhab is permissible () . Al-
Ghazali believed that knowing of Allah’s signs on the earth is of him
and said “viewing of Allah‘s signs in his earth brings many benefits
for who is endowed with insight. Of these signs are : mountains , main
lands, different kinds of animal and plants and that all of them witness .
to Allah’s oneness and glorify him with a tongue that is fluent and
which would not be comprehended unless by him who gives ear and is
a witness 3 . '

According to Al-Imam ‘Ahmed Mathhab, travelling must be for a
legal- purpose. For instance, travelling of Hajj, Jihad, immigration,
‘Umra, visiting friends, visiting one of the three mosques, visiting of
parents, for trade and promenade .However, several opinions were
stated with regard to the last two purposes 4 .

()] quul-Jawahlr Ath-Thamina (Ibn Shas) vol 3, p 5§3-52 vertified by DrM-Abul-Ajfan,
Dar Al-Gharb Al-Islamic ist Edition. 1415-1995. Al-Fawakih Ad-Dawami (An-
Nafrawi) vol 2 p 367, Dar Al-Fikr, Beirut, Lebanon. Sharh Manhul-Jaled (Tlaish ) vol 1
p 401, Dar Al-Fikr, Beirut, Lebanon 1st Edition, 1404- H-1984.

(2) Nihayahl-Muhtaj (Ar-Ramly) vol 2 263. See Al-Majmon’ (An Nauawi) vol 4 P 344-
346, Dar Al-Fikr.

(3) Ihya ‘Uloumul-din (Al-Ghazali} vol 2, p 227 correced by Abdul-Aziz As~S1rwan. Dar
Al-Qalam, Beirut 3rd Edition.

(4) Kashshaful-Qina‘ (Al-Bahouti) vol 1 p 503-506 ‘Alam Al-Kutub, Beirut, Lebanon
1403 H-1983. Al-Mughni (Tbn Qudama) vol 2 p 99-104, Dar Al-Kitab Al-'Arabi Bei-
rut, Lebanon 2nd Edition 1392-1972. See Al-Insaf (Al-Mardawi) vol 2 p 314, Thya At-
Turath Al-'Arabi, Beirut Lebanon, 2nd Edition, Sharh Muntaha Al-Iradat (Al-Bahouti)
vol 1, p 274, Dar Al-Fikr
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It was also narrated of him (peace and prayers be upon him), what
indicates that travels have their difficulties and hardships. Example to
that is his saying (Travelling is a kind of torture as it prevents one
from eating, drinking and sleeping properly. So, when one's needs
are fulfilled, one should return quickly to one’s family" (), ‘Umar
Ibn Al-Khattab had said in the same regard “were it not that I add to
what was said by the Messenger of Allah, (peace and prayers be upon
him), I would have said that torture is a kind of travelling" (2) .

However, incitation of people to travel for the sake of knowledge
and for the legal affairs together with the reminding of its hardships
are not contradicting matters as the.aim behind the incitation is to ful-
fil a legal matter while mentioning of its hardship aims to tell about
the condition of a person during it .

Purposes of travelling are many. In the Hanafi Mathhab, travelling
is divided into three divisions ; they are; travelling for the sake of per-
forming obedience, travelling of penmissibility and that leading to dis-
obedience. Example to the first one is the travelling for Hajj or Jihad,
and travelling of permissibility is such as trade and that of dis-
obedience is such as travelling for robbery ),

According to Malik Mathhab, travelling is of two types; travelling
in terms of escape (Harab), and the second is the travelling for the
sake of something . As for the first, it means to go out from an en-
emy’s territory, from the area of heresy and from any land in which
Haram predominates. Moreover, it means to go out from any land if
there is something which causes harm to the body in it and also to g0
out from the swampy land to the far land with pure water, and also to
go out of fear for relatives and property.

(1) Sahih Al-Bukhari, vol 2, p 205, Dar Al-Kutub Al-Timieryah, Beirut, Lebanon, Musnad
Al-Imam Ahmed vol 2, p 236, Al-Maktab Al-Islami, Muwatta Al-Tmam Malik p 694,
Dar An-Nafais, Beirut Lebanon 10th Edition 1407 H- 1987- Sunan Ad-Dirami vol 2,p
286, Dar Al-Kutub Al-Tlmieyah Beirut, Lebanon.

(2) Al-Fawakih Ad-Dawani (An-Nafrawi) vol 2, p 367, Dar Al-Fikr, Beirut, Lebonan.

(3) Sharh Fathul-Qadeer (Ibn Al-Humam), Al-Hidaya (Al-Merghanani), Shath Al-Inaya
{(Al-Babarti) vol 2 p 46-47. Dar Al-Fikr, Beirut, Lebanon 2nd Edition. See Hashiat

Rud-Dul Muhtar (Ibn ‘Abdeen) vot 2 p 121, Dar Al-Fikr Beirut, Lebanon, 2nd Edition
1386-H-1966.
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number of rules one of them which is the permission for breaking the
fast therein as in His Almighty saying .

But if any of you is ill,
or on a journey,

The prescribed number
(Should be made up)
From days later (),

Another example to that is the obligation of a pledge with posses-
sion when it is difficnlt to find a scribe. -

If ye are on a jonrney

And can’t find.

Ascribe, a pledge

with possession (May serve
The purpose) (2},

A third example is the permission for shortening the Salat (Qan)
during travelling as manifested in his Almighty saying;

When ye travel
Through the earth
There is no blame on you
If you shorten your prayers 3 . :
Many ahadeeth have been narrated about the Messenger of Allah
(peace and prayers be upon him), indicating the virtue of travel with
the purpose of asking for knowledge. He (peace be upon him) said in

this respect. “whoever travels asking for knowledge, (his travel)
will be regarded in the cause of Aflah till he returns” 4) .

. In another hadeeth he said “Whoever pursues a way in which he

asks for knowledge, Allah would facilitate for him a way leadmg
to Paradise” ©) .

(l) Surat Al-Bagarah verse 184.

(2) Surat Al-Bagarah verse 283.

(3) Surat An-Nisa’.

(4) Sunan At-Tirmithi, vol 5, p 29, vertified by Ahmed M-Shakir, Dar Al-Kutub Al-
Tmieyah, Beirut, Lebanon 1st Bdition 1408 H-1987.

&) Sahlh Muslim (Sharh An-Nawawi) vol 17, p 21, Dar Al-Kutub Al-‘Iimichah, Beint,
Lebanon, Musnad Al-Imam Ahmed, vol 2. p 252, Al-Maktab Al-Isiami.

.76 -



126 The Rule on the one who is used to go on
Travel inspite of his Debts and his Family’s
Needs of Custody and whether his Travel
is Considered Legal.

The content of the case is a question which says that there is
somebody who is used to go on travel in order to spend his vaca-
tion out of his country although he got a lot of debts on him and
he has many children who need maintenance and custody. So, is
that travel considered legal and is it permissible to prevent him
from travelling so as to satisfy his debts and take care of his chil-
dren?

The answer to this has two aspects ; the first is the legality of trav-
el and what is incumbent regarding it .

 Although this question was raised in the past and jurists (Fuqaha)
had laid down many criteria and rules for it, but in the present time it
is being raised more notably after the world became close together,
and that purposes, circmustances and means of travel also became nu-
merous, and also many problems may result due to it such as escaping
of debtors . Moreover, the guardians of families are leaving their
homes either for the purpose of earnings or for other affairs and what
may originate from that of complaints and disputes particularly when
it is difficult to know the places where they reside.

Travelling in it self is permissible, and further more is considered
as duty in the case of performing Hajj for the able person and is re-
garded obligatory in specific cases such as travelling in search for
means of living, for asking medical treatment or with the purpose of
asking for knowledge.

This obligatory action may turn into duty according to the true
state of affairs and what is required due to necessity , and since the
state of man is changeable, Allah legislated travelling and laid down a
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To sum up the case, Almighty Allah permitted for him who is
forced by necessity some prohibited kinds of food and beverages
which would avert destruction from himself; and He restricted
this permissibility by two stipulations:the first one is that the one
who is forced by necessity should not insist on committing Haram.
The second is that he should not transgress the limit of compul-
sion and that necessity is to be restricted to a degree proportional
to it as the one forced by necessity to eat the dead meat is re-
stricted to what keeps him barly alive, and the phyisician viewing
of the intimate parts is restricted to what he needs so as to know
the disease. Moreover, necessity is restricted to the prohibited ac-
tion being less(in degree)than necessity and therefore a person
should not kill another one under compulsion for, necessity here,
is equal (in degree) to the prohibition and that wine is considered
of the forbidden items yet, drinking of it is permissible for the one
under compulsion which leads to the damage of the self or an or-
gan. Also there is no disagreament regard its permissibility since
it removes a harm which immediately leads to self destruction as
in the case of the throat when obstructed by a bite of food. Con-
sequently, the case of the man(spy)involved in the question is not
included within the rule of necessity since he is not seemed to be
under compulsion to drink it and not removing thereby a harm
which immediately might lead to the destruction of himself.

And Allah is All Knowing
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Based on what was previously mentioned, it became obvious that
drinking wine is permissible in the case of the compelled without any
disagreement in that; provided that compulsion leads to the damage
of one self or an organ of one body; taking evidence from the state-
ment of Almighty Allah regards the one compelled to utter unbelief

Any one Who, after accepting
Faith in Allah, utters Unbelief
Except under compulsion,

His heart remaining in Faith (U

So,since it is permissible to utter unbelief under compulsion.then
drinking of wine would be permissible for it is Iess(in harm)as un-
belief.

Inspite of the disagreement among jurists regarding the per-
missibility of drinking wine in cases of hunger and thirst, yet they
agreed on permitting it when removing a harm that may lead to self
destruction as in the case when throat is obstructed by a bite of food or
other.

However, in all situations of cbmpulsion, the rule is still restricted
to as much as necessity demands to perserve ones self and keep it
away from destruction.

As a result of what was mentioned, the case of the man(spy)stated
in the question is not listed of the rules of necessity as the man doesn’t
seem to be forced, by necessity, to drink wine or rather compelled to
drink it so as to protect himself, but moreover the matter may be con-
sidered harmful to his mission ;for wine leads to drunkenness which in
turn exposes him to lose consciousness, intellectual powers and be-
haviour and that the spy is supposed to keep consciousness and to stay
alert so that his affair would not be disclosed and that what crosses
ones mind as the question seems to give such a meaning.

() Surat An-Nahl .
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Al-Imam Malik, may Allah be pleased with him, was asked about
drinking wine if one compelled to.He said:No because it adds to him
but an evil (D,

According to Al-Imam Ash-Shafi‘i, it is prohibited to use wine as
treatment or in case of thirst. However,Imam Al-Haramain ? and Al-

Ghazali ®) permit drinking wine in case of thirst. According to the fa-
mous statement narrated about Al-Imam Ash-shafi‘i and his compan-
ions that wine doesn’t calm thirst but rather increases its gravity.And
also in the same Mathhab if somebody’s throat was obstructed by a
bite of food and he found nothing but wine to wash it down,then he
would be entitled to drink wine without disagreement in that manner,
and that was stated by Al-Imam Ash-shafi‘i and was agreed upon by
his companions and others. In fact, some of them said that it would be
obligatory on him to do that; because safety from death by means of
swallowing wine is a definite matter ) .

According to Al-Imam Ahmed Mathhab, it is absolutely per-

missible to eat from the forbidden food when there is compulsion for
that. This was taken from the valid opinions of the Mathhab to which

the majority of companions had adhered. (.

(1) Sharh-Manhul-Jaleel ('Ilaish) vol 2, p 455-457 Dar Al-Fikr, Beirut, Lebanon 1st Edi-
tion, 1404 H-1984 Hashiat Ad-Dusauqi (Ad-Dirdear) vol 2, p 115-116, Dar Al-Fikr,
Al-Qawaneen Al-Fighieyah (Ibn Juzay) p , 116, Dar Al-Qalam Beirut, Lebanon.

(2) Imam Al-Haramain: Abdul-Malik Ibn Abdullah. He was a Shafi ‘i jurist and one of the
later scholars. He has many compilations; (Ghayath Al-Amam), (Al-Waraqat). He was
born 419 H and died 478. See Wafayat Al-A ‘yan (Ibn Khalkan) vol 3 p 167-170.

(3) Al-Ghazali :Muhammed Ibn Muhammed At-Tousi. He used to be a philosopher and a
Sufi. He has about 200 compilation (Ihya Oloum Ad-Din), (Al-Wajeer), born 450H-
and died 505 H. See Wafayat Al-A ‘yan (Ibn Khalkan) vol 4, p 216-219.

(4) Al-Majmau’ Shurhal -Muhaththub (An-Nawawi) Vol 9, P 50-52 Dar Al-Fikr. Nihayatul -
Muhtaj (Ar-Ramely) vol 8, p 159, Musatafa Al-Halabi Printing Press and Book-Shop
Company, Egypt last Edition, 1380 H-1967- Hawashi Ash-Sharawani (Ibn Hajar) vol
9, p 390-391, Dar Thya At-Turath Al-'Arabi, Mu'susat At-Tareekh Al-'Arabi, Beirut,
Lebanon.

(5) Al-Insaf (Al-Mardaui) vol 1, p 369, Verified by Muhammed Hamid Al-Faqi, Dar Thya
At-Turath Al-'Arabi, Beirut, Lebanon 1st Edition. See Al-Mughni (Ibn Qudamah) vol
11, p 73-74 Dar Al-Kitab Al-'Arabi, Beirut , Lebanon, 2nd Edition 1392 H-1972 Kash-
shaful-Qina, (Al-Bahouti) vol 6, p 195-196, Alam Al-Kutub Beirut, Lebanon, 1403 H-
1983. Matalib Auli An-Nuha (Ar-Ruhaibani) vol 6, p 318-319 Al-Maktab Al-Islami,
Damascus, 1st Edition 1381 H-1961, Sharh Muntaha Al-Iradat vol 3, p 400 Dar Al Fikr.
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necessity to rob money of others in order to stave off hunger is re-
stricted to rob only what may elimante hunger (1),

We discussed generally the rules regarding necessity; but re-
garding drinking of intoxicant and weather it falls under the rule of ne-
cessity we shall study it as follows :-

In Al-Tmam Abi Hanifah Mathhab, if somebody is compelled to
drink it by means of detention, hitting or ligature, then it would not be
permissible for him except when compelled to do what may make him
fear for himself or one of his organs.But whenever compulsion oc-
cured by means of an easy act by which damage of self or an organ is
not feared, then it would not be permissible for him to do that(drink
wine).This is in the case of compulsion but in the case of thirst if he is
afraid to die as a result of it and has got wine,he is permitted to drink
from it as much as he drives thirst away if he knew that,by drinking
this wine, thirst might be eliminatted .

According to Al-Imam Malik Mathhab, it is permissible to drink
wine as much as needed to push what obstructs one’s throat of food or
other when there is nothing except wine to be swallowed, but drinking
of wine due to thirst or hunger is not permissible, and also it was said
that it is permissible.

(1) Durar Al-Hukkgm (Ali Haidar) vo! 1, p 34 Maktabat An-Nahdhah, Beirut, Baghdad,
Dar Al-Tim Lil-Malyieen Beirut, Lebanon, Al-Ashbah wan-Nathair (Ibn Nujaim) p 86,
Dar Al-Kutub Al-Ilmieyah, Beirut, Lebanon, 1400 H-1980. See Shurhal-Qawaid Al-
Fghieyah (Az-Zarqa) p 187-188. Dar Al- Qalam, Damascus, 2nd Edition, 1409-1989.

(2) Nataij Al-Afkar (Kadi Zadah} vol 9, p 239-240, Dar Al-Fikr Beirut, Lebanon, 2nd Edi-
tion. Hashiat Ruddul-Muhtar (Tbn’ Abdeen) vol 6, p 238-239, Dar Al-Fikr, Beirut, 2nd
Edition 1386 H-1966. Sec Badrea’ As-Sanaea (Al-Kasani) vol 7, p 176, Dar Al-Kitab
Al-'Arabi, Beirut, Lebanon, 2nd Edition 1402H-1982, Kashful-Haqqaiq (Al-Afghani)
vol 2, p 181-182, Quran and Islamic Studies Administration, Krachi, Pakistan,

-=71-



*Cases from Jurisprudence (Figh) Point of View *

Later Hanafieyah scholars established the principle of *Necessities
permit prohibitions” and hence it became permissible to eat the dead
meat incase of hunger, swallow a bit by using wine and to utter a word
in terms of unbelief when compelled . They also said : This doesn’t
mean that necessity permit for any prohibition, but the prohibited deed
should be lower (in degree) than necessity, however if it was more
than it (in degree); then it would not be considered permissible. For
insance, if somebody threatens another one to kill him to compel him
to kill another one. In this case, the compelled should not execute the
killing because necessity, here, is equal to the prohibited deed. Yet

more, killing of the compelling one is less in harm than the killing of
the other man (), ' . o

According to Al-Imam Malik Mathhab, necessity is defined as the
fear for self destruction either with certainity or assumption (2) ,

According to Al-Imam Ahmed, the one who is believed to be in
the state of necessity is he who fear for himself of hunger; or that if he
doesn’t eat; he would not be able to walk and hence becomes seper-
ated from his companions, a thing which exposes him to death or he
beccomes unable to ride and consequently dies.

Permissibility of a prohibition, due to necessity, is restricted to a
degree proportional to it as_the one who is forced by necessity to eat
the dead meat is restricted to eat what keeps him barely a live, and the
physician is restricted not to look at the intimate parts unless in so far
as he needs to know the discase, and the one who is forced due to

..................

(1) Durar Al-Hukkam (Ali Haidar) vol 1 (Bargains) p 33-34-Maktabat An-Nahdhah, Bei-
mut, Baghdad, Dar Al-'llm Lil-Malayeen, Beirut, Lebanon. Al-Ashbah Wan-Nathair
(Ibn Nujaim) p 85-86, Dar Al-Kutub Al-Timieyah, Beirut, Lebanon 1400 H-1980, Al-
Ashbah Wan-Nathair Figawaid Fqih Ash-Shafieyah (As-syouti) p 84-85, Dar Al-Kutub
Al-Timieyah, Beirut, Lebanon 1st edition, 1399H-1979.

(2) Sharh-Manhul-Jalee] ('Haish) vol 2. p 455, dar Al-Fikr, Beirut, Lebanon 1st edition
1404 H-1984, Hashiat Ad-Dusouqi Ala Ashshurh Al-Kabeer {Ad-Dirdeer) vol 2, p 115,

Dar Al-Fikr Al-Qwaneen Al-Fighieyah (Ton Juzai) p 116, Dar Al-Qalam Beirut, Leb-
anon.
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In this verse Allah has mentioned a number of forbidden items :
the dead meat, blood, flesh of swine and that on which any other name
has been invoked beside that of Allah, but He excluded the case of the
one who is forced by necessity to eat one of these forbidden matters
so as to protect himself and keep it from destruction.

Al-Fuqaha,have based on this rule mentioned in the Holy verse,
defined necessity and compulsion.

According to Al-Imam Al-Qurtobi (), compulsion occurs due to
either a coercion from an unjust man or an overwhelming hunger
(starvation). The opinion stated by the majority of jurists and scholars
regarding the meaning of the verse is that the compelled is he who is,
due to poverty, forced to be so. Another meaning is a man to be taken
by an enemy and compelled to eat the flesh of swine and else which
may comprise a disobedience to Almighty Allah @ .

Allah has confined the permissibility for the compelled on two
conditions ; the first of them, is that the compelled should not act with
wilful disobedience, that is he is not interested in Haram with the in-
tention of getting enjoyment or appetite. The second condition is that
the compelled should not transgress the limits of compulsion; which
is what can keep barely of the compelled alive, for the permissibility
is mainly based on necessity which is estimated according to its pro-
portion as we shall see.

According to Abi Hanifah Mathhab, necessity takes place only in
case of fear about one self or an organ and no necessity when there is
no fear (®)

(1) Al-Qurtobi : Muhammed Ibn Ahmed Al-Ansari. He was one of the great interpreters of .
Quran and a pious worshiping man from the people of Qurtoba. Of his books, (Ajjami*
Liahkam Al-Quran), (At-tizkar. Fi Afdhul-Al-Athkar) . He died 671 H- see Al-'Alam
(Az-Zirakely) vol 5 p, 322.

(2} Jami* Al-Ahkam (Al-Qurtobi) vel 3, p 245, collected and classified by Farid Aj-Jundi,
Dar Al-Kutub Al-Timeiyah, Beirut Lebancn, 1st edition, 1414 H-1994. -

(3) Nataij Al-Afkar Fi Kashul-Rumouz Wal-Asrar (Kadi Zadah), vol 9, p 239-240, Dar Al-
Fikr, Beirut Lebanon 2nd edition. See Shurhal ‘Inayah 'Ala Al-Hidayah (Babarti) vol
9, p 239, dar Al-Fikr 2nd edition.
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125- The Legal Criteria for Necessity
and its Application on some Cases.

The content of the case is a question in which one of our sisters
says in it : If there is a man who carries out a certain mission for
his country, as if he is a spy, in a non-Muslim country and that,
due to the circumstances of his mission, he is forced by necessity
to commit a prohibited act, particularly drinking of wine when
served to him . The question is that . Does this fall under the rule
of necessity.

Before answering this question, we should know the meaning of
necessity as well as its rules, and after that we can see whether this do-
ing which was included in the question falls under the (rule of ne-
cessity .

The rule of necessity has been stated in the Book of Allah in his
Almighty saying :

He hath only forbidden you
Dead meat, and blood

And the flesh of swine,

And that on which

Any other name hath been invoked
Besides that of Allah

But if one is forced by necessity,
Without wilful disobedience,
Nor transgressing due limits
Then is he guiltless

For Allah is oft-Forgiving

Most Merciful (1,
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The well- known traditon to Imam Ashshafi‘i introduction of the
quick sitting in the Salat, it became as Sunnh, but, if the sit in-
tentionally being longer, it will nullify the Salat because this act of sit-
ting set as break and it can’t be compared with sitting between prosrta-
tions, which is regarded as essential ceremony of Islam (),

In Imam Ahmed school of thought, there are two different narrations
about the one who prays, should he sit for break or not?. In the first narra-
tion he is not, because most ahadeeth reported that .In the second narra-
tion, he can sit for a break )

It seems from the above dicussion that Jalsat Al-Istiraha -the sitting
break in the first and the third Raka’h is a Sunnah. If Al-Mussali did it
then all is good and well. If not there is no blame on him .-And as for
the one who feels weak, then it is the preferred way because he will be
following the foot steps of the Prophet(peace be upon him)as reported
by all Ahadeeth in Sahih Al-Bukhari . And Allah knows best.

(1) Nibayat Al Muhtaj vol 1, p 518-519 ,Mustafa Al-Halabi Printing Press, Bgypt, last edi-
tion 1386-1967, Majmou® Sharh Al-Muhaththub (Al-An-Nawawi) vol 3, p 443, Dar
Al-Fikr, , Beirut, Lebanon, Hashiat Al-Sharawani (Tbn Quasim) . Tuhfat Al-Muhtaj
Ala Sharh Al-Minhaj (Ibn Hajar) 78-77, Dar Ihya Al-Turath Al-Arabia, Beiiout, Lben-

on. :

(2) Al-Mughni and Al-sharh-Al-Kabeer,( Tbn Qudama) p 567, Dar Al-Kitab Al-Arabi Bei-
rut ,Lebanon, 2nd edition 1392-1972. Al-linsaf (Al-Mardawi )vol 2, p 91-72 vertified
by Mohammed Hmaid , Dar Thya At-Turath Al-Arabia, Beirut, Lebanon 2pd edition
1373-1955, See Matalib Auli An-Nuha Fi Sharh Al-Muntaha,{ Al-Ruhaibani )vol t
454-455, Al-Maktab Al-Islami 2nd edition 1380 -1961, Kashshaf Al-Qina‘ (AIF-’
Bahouti) vol 1, p 355 , Beirut, Lebanon 1403 -1983, Sharh Muntaha Al-Iradat (Al-
Bahouti} vol 1 p 188 Dar Al-Kutub, Al-Frorou‘ (Ibn Muflih,) vol 438, Beriut, Leb-
anon 4th edition 1985.
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Prophet Mohammed (peace and blessings be upon him}),who when he
lifted up his head from the second prostration in first and third Rak‘ah
he raise up as he is without sitting to the right position. The argument
of this Mathhab is that this manner of sitting in Salat should not be
obligatory, because a number of the Companions,who were close to
the Prophet Mohammed (peace and blessing be upon him). The quite
difference over the manner of sitting in the Salat, the first opinion has
been confirmed from the close Companions and the second by Malik
Ibn Al -Huairith said, when the Prophet advanced in his age,said "don’t
procced me when I prostrate because of my over weight” (U, therefore
Tbn Al -Huairith regarded the sittings of Prophet after Rak‘ah as Sunnh,
so the gab break should be between two prostrations as a rest (Istraha) ).

In Imam Malik school of thought it is stated: If any one of you rise
up after the two prostrations from the first Raka’h then he should not
sit but he should stand. (3)

Ashshafi‘yah school has two opinions; the first states one should not sit
between the two prostrations in the first and third Raka’h basing this on
Al hadeeth reported by Wai’l Ibn Hijr that the Prophet used, when lifting
up his head from prostration to rise up straight with : Takabira.The second
opinion is that one sits for rest ,according to Hadeeth Malik Ibn Al-
Huairth and another opinion is that if Al-Musulli is an old or weak per-
son, then he can sit otherwise not.And when he sit, he should sit on his
left foot and prop up the right one (4).This is based on Abu Humaid
description of the Prophet Salat.

1) Sunan Ibn Majah vol 1, p 309 vertified by Mohammed Fuad Abdul Bagqi, Dar Thya Al-
Kutub Al- Arabiyah, Fasial Eisa Al Babi Al-Halabi, Egypt, Sunan Abu Dawud, vol 1
168, vertified by Mobhammed Moheideen Abdul-Hameed Modem Bookship, Sayeda
Eeirut, Musnad Al-Imam Ahmed vol 4, p 92, Al-Maktab Al-Islami, Kunzul ‘Umm
vol 7, p 603-604, Mu’sussat Al-Risala , Beirut, Lebanon, 401-1981. x
(2)  Sharh-Fath Al-Gadeer,( Ibn Hammam) , Sharh Bidayat Al, Mobtady (Al, Mer-
ghanani) and Sharh Al-Hidayah .vol 1, p 308-309. Dar Al-Fikr, Beirut, Lebanon, see
Al-Ktiyar Li ta’led Al- Mukhtar Ibn Mawdoud vol p 52, Dar-Al-Kutub Al-Timiyah,
Beirut, Lebanon, Kashif Al-haga'qg, Sharh Kauz vl-Daqa‘eq Abul-Haleem Al-Afghany
vol 1, p 48, Quran and Islamic Studies, Karachi, Pakistan, Hashiat Radel Al-Mukhiar,
Ala Ad-Durr Al-Mukhtar Ibn ‘Abdeen, vol 1 p 506, Dar Al-Fikr, third edition 1386-
1966, Hidyat Sharah Badyat Al-Mobtady Al-Merghanani vol 1 p 51 Al-Maktub Al- Is-
lami, Jast edition,
(3) Al-Mudawna of Al-mam Malik was entitled as Sahnoun, vol 1, p 74, Dar Al-Fikr, See
Al-Kutib Fi Figh Al-Madinha p 44,
(4) Muhaththub Fi Figh Al-Imam Ashshafi‘i (Ashshirazi) vol 1 p 77, Dar Al-Fikr, See
Majmou‘ Sharh Al-Muhathhab (An-Nawawi) vol 3 p 440-441, Dar Al-Fikr.
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124- The Manner of Sitting in the Salat
and what its Obligation

The content of the case is question in which one of our Muslim
brothers in the United States of America desire to know about the
manner of sitting in prayers and its obligation.

In answering this question, what is meant by the quick manner of
sitting after the second prostration in first and third Rak‘a. The jurists
stated their different views according to what had been reported from
various ahadeeth.It was narrated by Imam Al-Bukhari, about Malik
Ibn Al-Huwaireth who said; I saw the Prophet Mohammed (peace and
prayers be upon him), while the Prophet perfonmng his Salat did not
rise up after Rak‘a till returning to his sits. (Contradictory to what
was reported by Abu Hurairah, that Prophet Mohammed ,(peace and
blessing be upon him), used to rise up in his Salat on his foot lying
flag) . According to the first narration that manner of sitting should
be performed in the Salat but in the second narration it should not be
performed .

In 1- mam Abi Hanifah school of thought: that manner of sitting in Sa-
lat is not obligatory, evidenence to this; the previously- mentioned Ha-
deeth of Abu Hurairah and also what was narrated by Ashsha‘bee about
Ibn Mas‘oud he said: the Prophet Mohammed (peace and blessing be
upon him) used to rise up in his Salat on his food flat and he did not sit
in his Salat, evidence to this what was narrated by ‘Ali, Ibn ‘Umar, Ibn
Azzubair, and Ashsha‘bee said: whenever Companions of the Prophet
Mohammed, ‘Umar and ‘Ali, were performing their Salat used to rise
up on their feet lying flat. Another narration reported by An-Nu‘man Ibn
Abi ‘Aayish he said: I saw more than one of the Companions of the

( 1) Sahih Al-Bukhari vol 1, p 200, Dar Al-Kutub Al-Ilmiyah Beirut, [.ebanon, Sunan Abu
Dawud vol 1, p 223, veruﬁecl by M. Mohiedden,Modern Bookship, Sayeda, Beirut,
Sunan Al-Tirmithi vol 2, p 79vertified by Ahamed M .Shakir, Dar Al-Kutub Al-
Ilmiyah, Beirut, Lebanon, Sunan Al-Nasai . vol, 2 p 234, Dar Al-Fikr Beirut, Leb-
anon, first edition 1348-1930 vol,1 p 311, first edition .Dr Yousuf Abudrahman and
others, Dar-Al Ma‘tfia, Beirut, first edition -1407-1987,

(2) Sunan Al-Tirmithi vol 1, p 80.vertified by Ahemed M. Shakir, Dar Al-Kutub, Al-
Ilmieyah, Beimt, Lebanan, Said Abu Eisa , Khalid Abu Abbas.
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The implementation of these rules in their aims and purposes the
brother mentioned in the question , should deal with those who are not
Muslim as well as if he deals with Muslim, on basis that Islam has for-
bidden eating up of Muslim money without right and also it has for-
bidden acts of treachery and lies. Because these deeds are prohibited
by Islamic law in transaction whether the deal with Muslim or non
Muslim . In addition to this, the relation between the country of our
brother in question with that country which sends the donation is a re-
lation of peace and regulated by mutual treaties and covenaats or
international ones and all of these requiers them to report the death of
their mother; The Muslim should be obligated to follow this manner
in his dealings with others ,even if the boys lost the donation of their
mother which they are used to receive according to the law of the
state. .

To Sum up , the basis foundation on Islamic law has prohibited
to eat up the money between peoples unjuestly which may lead to
corruption, trial and temptation .

The Islamic law has forbidden the means and aims which may
lead the Muslim to eat up money of others unjustly, the Muslim
should be clear in his dealing with other, whether the dealer is
Muslim or not Muslim, and should fulfil their covenant according
to the basis and rule of Islamic law.

The content in this case, we have to clarify to our brothers in
the question that they have to inform of their mother’s death,
even if they have to lose what has been given to her. However
their religions is more valuable than materialistic goods.
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do good deed towards Muslim and non-Muslim alike. Because the Is-
lamic rules is comprehensive for all human being in any time and at
any place. Evidence to that is his Almighty saying,

Say “0O men Iam sent

Unto you all, as the Messenger

Of Allah, to whom belongeth ...(1
Almighty Allah says :

We have not thee

But as (Messenger)

To all mankind, giving them warning

(Against sin), but most men

Know not @

Istamic has obliged all Muslims to fulfil their covenant and ob-

ligation; as Almighty Allah says :

O ye who believe

Fulfil all obligations (3 .

Allah made the justice as fair dealings between peoples regardless
if such people hate each other. ' ,
Almighty Allah says :

For Allah, as witnesses

To fair dealing , and let not

The hatred of others

To you make you swerve

To wrong departing from

Justice, Be just : That is

Next to piety : and fear Allah,

For Allah is well- Acquainted

With all that ye do @ .

(1) Surat Al-A'raf verse, 158,
(2) Svrat Sab’a verse 28,

(3) Surat Al-Mai'da verse 1.
(4) Surat A}-Mai’da verse 8.
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Mohammed, (peace and prayers be upon him),  the Muslims at ful-
filment of their covenant” (),

If the Muslim commits a breach, or commits theft, or borrowed mon-
ey, he then should return it to its owners, If the owner comes to the
Muslim country looking for his property, Then the Muslim will be ob-
ligated to return the property to its owners,just as if the Muslim had
taken from a Muslim @ . In another narration, if the Muslim takes
anything from one in any enemy’s country, for instance, speculation,
or consignment, and entered to Islamic country by virtue of contract
that he concluded with them; therefore according to this contract; then
the Muslim will be obligated to fulfil his covenant, (render back the
trust to whom they are due) 3},

The Islamic law has forbidden to eat up money between peoples un-
justly and also it forbidden the act of treachery because this deed will
lead to injustice and trial temptation, corruption of conditions and mo-
rals, so it forbade this deed. However, the Islamic law has forbidden
the means and aims, which lead the Muslim to eat up money of other
unjustly and the Muslims should not do these deeds for Muslims as
well as non- Muslims. The forbidding of lies, requires that the Mus-
lim should avoid harming Muslim,and non muslim, so the Muslim
should fulfil his covenant when he makes it. However Muslim should

(1) Fathul-Bari, Sharh Sahih Al-Bukhari( {bn Hajar) vol 9, p 126, Dar Rayan Li-Turath,
Cario, first Edition 1407-1989, Sunan, Al-Tirmith vol 3 p 635, testified by Mohmmed
Fuad , Dar Al-Kutub Al- ‘Ilmiyah, Beirut, , Lebanon 1408-1978, Sunan Al-Kubra Al-
Baihagi vol 6 p 79 Beirut, Dar Al-M a‘rifa , Lebanon, Kanzul- Ummal vol 64, p ,
6307, Dar Rayan Li-Turath, Cairo, Dar Al-Kutub Al-Arabia Beirut, Lebanon, Sunan
Addar Quuni, vol 3, p 27 testified by Syiead Abudallh Hashim Yamani, Dar Al-
Mahasin for printing Cairo, Kashshaf Al-Qina‘ Al-Ajlouni, vol 2 p 273, testified by
AhemedQilash, Mu'sussat Al-Rislah,Beirut ,Lebanon 3rd edition 1403-1983, stated
on Majma* Al-Zua’id Wa Manba* Al-Foaid vol 4.

(2) Al-Mughni Wa sharh Al-Kabeer Ibn (Qudama) vol 10, p 515-516, Dar Al-Kutub Al-
Arabia, Beirut, Lebanon 3rd editon 1392, Al-Insaf (Al-Mardawi}vol 4, p 208 testified
by Mohammed Hamid , Dar Ihya At-Turath , Beirut, Lebanon 2th edition Al-Froyia
16n Mflah vol 6, p 251 Breiut, Lebanon 4th edition 1405-1985, Matalib Auli Annuha
(Arruhaibani) vol 3, p 395, Al-Maktab Alslmi, Beirut, 1400- 1980 , Sharh Muntaha
Al-Tradat vol 2, P 124, Dar Al-Fikr.

(3) Kashf Al-Qina‘ (Al-Bahouti) vol 3, p 109, Alam Al-Kutub Beirut , Lebanon 1403-
1983.
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Imam Abu Hanifah school of thought beleives that if a Muslim en-
ters enemy territory as trader then it is not permissible for him to take
any of their property, because he was made warrantee to them, and,
will considered to be an act of treachery which is known to be un-
lawful,by Consensus. If the trader commits any act of treachery and
takes any sort of property with him, and then he escapes from the ter-

ritory of the enemy, then that money which he had taken is illegal and
should be given in charity. (1),

In 1 mam Malik’s school of thought, it is prohibited for the pris-
oner to deceive the person who gave him trusts, for instance, no mat-
ter whether the trust on the prisoner himself if he was trusted with so
and so whether wealth or human lives or given somthing to keep with
him or whether the prisoner promises his capuves not to escape, then
it not permissible for him to escape even if it is possible to do so. .

According to the school of thought of -mam Ashafi‘i, stated that,
if a Muslim had entered into the enemy’s territory peacefully and bor-
rowed money from them and he returned to his Islamic country; and
the money owner comes to Islamic country the Muslim should refund
the borrowed money to his owner (3}

It was narrated in Mathhab, I-mam, Ahmed the Muslim,if he enters
peacefully an enemy country for trade, the safety being given by them
for him on condition not to commit towards them any act of treachery
which is considered to be cheating. And as cheating is not acceptable
in our Islamic religion; in accordance with the saying of Prophet

(1) Sharh Fath-Al-Qadeer Jbn Al-Hamam, Sharh Al- ‘Inaya (Babrti) vol 6, P 17-18 Dar
Al-Fikr, Lebanon, edition 2, Hashiat Rad Al-Muhtar (Ibn ‘Abdeen) vol 4, P 166-167,
Dar Al-Fikr, Beirut, Lebanon, edition 366-1960, Badaca‘ As-Sanaea‘(Al-Kasani) vol
7, P 111, Dar Al-Kutub, Al- ‘Arabia. Lebanon edition 2 -1402-1982 .

(2) Bulghat As-Salik Li-Agqrab Al-Masalik( Assawi) vol 1, P 457, Dar Al-Ma‘rifah
,JLebanon 1409-1988, Alshrah Alsageer,(Ad-Dirdeer} vol- 1, P357 Dar Al-Ma‘rifah
Beirut, Lebanon 1409-1988, Hashiat Ad-Dosougi- vol 2, P 179, Dar Al-Fikr, Sharh
Munhul Al-Jaleel (‘Ilaish) vol 3, P 154, Dar Al-Fikr ,Beirut,, Lebanon,edition 140-
1984,

(3) Al-Mathhab Fi Figh Al-Imam Ash-Shafi'i vol 2 p 264, Dar, A)-Fikr,Al-Majmou* (Al-
Nawawi }vol 452-453, Dar Al-Fikr, Nihayat Al-Muhtaj Fi Sharh Al-Muhtaj vol 8 , p
98, Mustafa Al-Halabi, last edition 1386-1967. See Mugni Al-Muhtaj (Al-Shirbini)
vol 4 p 253 Mustafa Al-Babi, Al-Halabi and sons , Egypt 1377-1958.
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The Prophet Mohammed (peace be upon him) used to advise the
Companions and leaders of the army “Never act in rancor nor com-
mit any treachery” ),

According to our Islamic religion , our law has forbidden any kind
of betrayal. Almighty says in this regard:
O ye that belief :
Betray not the trust
Of Allah and the Messenger,
Nor misappropriate knowingly
Things entrusted to you @) .

The Messenger of Allah,(peace and prayer be upon him) described
the character of hypocrites said: “Whenever he speaks, he tells a lie,
whenever he promises ; he always breaks it; if you trust him he

proves to be dishonest; if you keep something as trust with him, he
will not return it” 4,

The basic foundation of our Islamic religion is the necessity to
render back the trust to those whom they are due, Allah Almighty says
Allah doth command you

To render back your Trusts
To those to whom they are due;

Also according to the Prophet Mohammed (peace be ulgon him),he
said “render back the trust to him who confided in you.”

(1) Sahih Muslim Sharh An-Nawawi vol 12 p 37, Dar Al-Kutub Al-‘Tlmieyah, Beirut, Leb-
anon , Al-Sunan Al-Kubrah (Al-Baihaqi) vol 9, p 67 Dar Al-Ma‘rifah, Beirut, Leb-
anon. Editon No 1, 1356, Majma® Az-Zwa’id wa- Manba‘ Al-Foua’id, vol p 756,
,Cario Dar Kutub Al-Arabia , Beirut, Lebanon, 1407 H, 1987. : '

(2) Surat Al- Anfal, verse 27 .

(3) Sahih Al-Bukhari vol 1, p 14, Dar Al-Kutub Al-*Tlmeiyah, Beirut, Lebanon, Sunan Al-

Kubrah, explained by An-Nawawi vol 2, P 46, Dar Al-Kutub Al-‘Iimieyah, Beirut, Leb-
anon, Musnad I-mam Ahmed vol 2, P 357, Elmktub Al-Islami, Supan Al-Kubra, Al-
Baihagi vol 6, P 85, Dal Al-Mari‘fa,Breiut Lebanon, Musbah Al-Sunan, vol 1, P 125
vertified by Youssuf Abd-Arhman, Dar Al Ma‘rifa, Breiut, Lebanon

(4) Surat An-Nissa, verses 581 . : :

(5) Sunan Abu-Da’oud vol 3, P290 vertified by Mohammed Abu Hamid , Al-Makiaba A-
Asziyah, Breiut, Sunan Al-Trimithi vol 3, P 564 testified by Mohammed Foad, Dar Al-
Kutub Al-‘Hmiayah,Beirut Lebanon, 14-8-1997, -Imam Ahmed vol 3, P 414, Al-
Maktab Al-Islami, Sunan Al-Kubra vol 10, P 35, Dar Al-M a‘rifa,Beirut Lebanon, Su-
pan Dar Kutni vol 3, P 35 by Al-Suiad Abudulaha, Dar Al-Mahasin for printing, Cairo,
Majma‘ Al-Zua’id Wa Manba® Al-Foaid-Al-Hussini, vol 4, P 154, Dar Al-Rayan Ll-
Turath, Cairo, Dar Al-Kutub Al-A'rabia ,Beirut, Lebanon, Kashf El-Kafa Mozil Al-
Ibas vol 1, P75, testified by Ahemed Al-Qulaish, Beirut, Lebanon Edition No 3 1403-
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The answer to these questions, needs to know the rules governing
the wealth of non-Muslim and what a Muslim’s obligations toward it.

Basically, the Islamic rules forbid consuming property (goods) of
others unjusty. Almighty Allah says :

And not eat up of

Your property among yourselves

For vanities, nor use it

As bait for the judges,

With intent that ye may

Eat up wrongfully and knowingly

A little of( other) peoﬁle’s property (U,

Almighty says when describing those who believe with their
mouth, rather than their hearts, whom Allah does not purify them from
what they planted in it from lying and twisting of judgement from its place:

Almighty Allah says :

They are fond of listening
To false hood, of devouring
Anything forbidden @ .

The basic foundation in our Islam is to forbid any act of treachery, it
was narrated about the Messenger of Allah (peace be upon him) to have
said “the treacherous will have a banner installed for him on the Day
of Judgment as punishment, telling this treachery of so and so” 3 .

(1) Surat Al- Baqarah, verse 188.

(2) Surat Al-Mai’daha ,verse 42.

(3) Sahih Muslim Sharh An-Nawawi vol 12, p 42, Dar Al-Kutub Al-‘Tlmeyiah, Beirut, Leb-
anon. See Sahih, Al-Bukbari vol, 4 p 72, Dar Al- Kutub Al-‘Tlmeiyah, Beirut, Lebanon,
Sunnan Al-Tirmithi vol 4, p 122 vertified by Kamal Yousuf, Dar Al-Kutub Al-
Tmieyah, Beirut, Lebanon, first edition 1408-1978, Sunan Abu-Daoud vol 3 p
82,veniified by Mohammed M. Abdul-Hameed, Al- Maktabah Al-‘Asnieyahi ,Beirut,
Musnad Al- Imam Ahmed , vol 2p 48 Al-Maktab Al-Islami, Al-Sunan Al-Kubrah (A}~
Baihagi )vol 8 , p 159, Dar Al-Ma'rifah, Beinut, Lebenon, 1354.H.

-590-



* Vol. IX, 1997 ,34th Edition, Contemporary Jurisprudence Research Journal *

Cases from Jurisprudence (Figh)
Point of View (*)

123 -The Rule of Money of non -Muslim and what is
Incumbent upon Muslim towards it

The content of this question from our sister says: a woman col-
lects a monthly donation from a non-Muslim country, because
her deceased husband was working in this country. The woman
died and her sons did not report that to the authorities out of fear
that the donation will be stopped.They still receive this sum of
money as if their mother is still alive.Their hesitation for not
sending the certaficate of her death is that those who send the ai-
located money are not Muslims; and their father who receive this
donation in compensation for his work at that country died in the
war fighting that country because it was colonizing his own coun-
try.The Muslim sister says whatever amount of money they take
from that country, it will not combensate for the loss of their fa-
ther.

It appears from the question of our sister that the hesitant sons have
been affected by their family circumstances,by loss oftheir father in
war against this country; and their mother also; and they do not have
any sources which may help them in their life except this donation.
They are unable to decide to inform of their mother death for fear of
losing the donation and want to know its legitimacy (1. The situation of
these boys resembles that of a perfect Muslim, who wants his food
and his drinking to be lawful, because of moral obligation towards his
religious and Islamic rules and its basis. '

(*) There are question received from the readers. Answers are given by the Journal proprietor
and Editor-in-chief Dr, Abdur-Rahman Ibn.H.Al-Nafisah, The answers are testified and
approved to the rules of publication of this journal.
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The Results :

1 - Zakat'would not be considered valid without Niyyah being made
at the time of payment of wealth to the poor or made before it.

2 - The obligatory Zakat should be given in possession to him who is
entitled to receive it ,and he is to be urged in order to achieve this
purpose (possession).

3 - Debtor being released from debt is not considered as Zakat be-
cause it is not a possession; and that the one who pays Sadaqa
would revive his wealth thereby and hence would gain benefit,
and also because Niyyah has been made after payment.
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that they should be given from Zakat; taking evidence from what
was said by the majority of scholars : one of the duties performed, in
the cause of Allah is Jihad and therefore the Mujahid who is in the
state of invasion is to be given from the Zakat which is also a sort of
possession, although, Hanafieyah stipulated his poverty . Also, the
Imam (ruler) may buy weapons and horses so that Muslims might
posses as a public possession and then to be delivered to whom who
invade .

As for the wayfarer which is coupled with the nearest two men-
tioned revenues which were preceded by the Arabic preposition (Fi), it
was approved that he should be possessed from the Zakat .

The preference :

The preferred opinion is that of the Jumhour which states : releasing
of insolvent debtor would not suffice to the obligatory Zakat due to
the following reasons :-

1 - With regard to the definitions of Zakat as given by all of scholars
in addition to the definition of the terms, taking, giving and pillar,
it becomes apparent that scholars have not contradicted in their
staternents .

2 - Due to the answers for those who believe that releasing of debt
would suffice the Zakat payer to pay it .

3 - Zakat is a sort of worship which would not be accomplished with-
out Niyyah, and that Niyyah is to be made either at the time of
performing the worship (rendering Zakat) and this was approved
by all, or before paying it but not after it .

4 - Releasing debts from the living debtor is not considered as posses-
sion . However, possession is a pillar of Sadaqa and is a way of
reviving the wealth of the creditor .

5 - Allah has a cause in making the Sadaqa as enriching and posses-
sion; because if the poor got some wealth, then this would urge
him to work a thing which would not occur in the case of re-
leasing debt from him .
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Even so, scholars did not agree on the Zakat being obligatory in
their wealth and that even those who made it obligatory, which are the
“Jumhour”, say : the guardian acts on behalf of the minor and that the
Zakat is a sort of worship which admits representation, and as for the
case of the ruler taking Zakat by force, this would relinquish the right
of claiming, that is to say : this would be sufficient in the present life
due to necessity, but in the Hereafter it would not be sufficient unless
by sincere Niyyah . Moreover, to compare that with the debt due on
the dead person is an analogy but with discrepancy because the fulfil-
ment of a debt due on the dead person is a spending of a present
wealth rather than a waiver of claim and hence being paid to the cred-
itor for the dead person is regarded as a necessity because the dead
person lacks the ability of disposition . Also , fuifillment of a debt of
the dead person from the Zakat is a matter which is not agreed upon,
for most of scholars such as Abi Hanifah, Malik and Ahmed believe in
the non permissibility of that (1), So, how do they reason out by an ev-
idence which is not confirmed by them ?

As for their reasoning out by what was said by intefpreto_rs of a dif-
ference between the two Arabic prepositions (Fi) and (Al-Lam) that
were mentioned in the Zakat verse, here is the answer ;

1- Prepositions generally replace each other . For example, it my

said that Zakat has been distributed according to its revenues as it was
reported in the hadeeth “Zakat is to be given to the poor Mus-
lims”, and in the other narration, another Arabic preposition has
been used but indicating the same meaning which that the poor
person is unanimously entitled to posses Zakat .

2 - Deviation from using the Arabic preposition (Al-Lam) in the last
four revenues of Zakat that were mentioned in the Zakat verse, in-
dicate the precedence of paying Zakat for them .

3 - Adding the Arabic adverb of place (Fi) which stands for the English
preposition (For) to the phrases (for those in bondage) and (in the
cause of Allah) which were mentioned in the Zakat verse, means

(1) Al-Mabsout val 2, p 202, Al-Kaft p 511.
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Whereas their reasoning that payment of Zakat in form (D | to a
poor person so that he posses it ,and then afterwards return it to the
creditor who takes what he had paid to the poor who wants to fulfil his
debt due on him, then it would be permissible . Similar to that is when
he releases it . The answer to this has many aspects :,

The first; Shafi‘ieyah, who in one of their opinions ,believe that re-
leasing of debt would suffice the Zakat payers to pay Zakat, together
with Jumhour, have agreed that payment of Zakat to the poor and tak-
ing it instead of debt if there was collusion and condition, it will not
suffice.Furthermore, they (Shafi‘ieyah) stated that the debt nor the Za-
kat would not be relinquished @ .

The second; there is clear difference between the thing compared
(release) and the thing compared to (payment) as payment is con-
sidered as possession from which he is, by Concensus, not allowed to
withdraw. Whereas the view of Jumhour including Shafi‘ieyah is very
plain that since it is not permissible to withdraw in the case of dona-
tion (Hiba), then the withdrawal of Sadaga is even more prohibited.-

The third : is what was mentioned by Shafi‘iyah before stating their
opinion that releasing of debts would suffice the Zakat payer to pay
Zakat @), that if a rich man paid to the creditor without getting the per-
mission of the debtor, then this would not suffice the payer to pay his
Zakat . This means that they applied analogy on that which is not
well-established to them nor do they believe in . Their fourth ev-
idence states that Zakat is a financial fine like debt and the meaning of
this evidence is that debt could be released without Niyyah; and more-
over the evidence of its permissibility is the guardian and the executor
payment on behalf of the minor; and that the Zakat is relinguished
when taken by the ruler and the Zakat payer didn’t make Niyyah to
pay it; the answer is that the Zakat in the wealth of the minor or insane
is paid by their guardian on their behalf and it is he who, by necessity,
expresses Niyyah on their behalf so that they might be blessed .

(1) ie. Barley, wheat, corn, etc; not money.,
(2) Al-Majmou®, vol 6, p211.
(3) Al-Majmou‘ vol 6, p 210.
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The first one : his saying of he (peace be upon him), “Give Sadaqa
to him” may take the meaning of “Pay for him” because he became
indebted ,and hence is one of those who deserve to receive Sadaga
and it may also means “drop the debt off him” as in his Almighty saying :,

If the debtor is

In a difficulty

Grant him time

Till it’s easy

For him to repay . . . (D

That is to say, to forgive and to release from the debt is good for
you .

It is well known that the Companions used to hasten when paying
Zakat and they never used to delay it till an insolvent debtor appears
to them and for the Prophet to order them paying it for the sake of sat-
isfying that debt . ’

The second : the saying of he, (peace and prayers be upon him),
“Take what youn have found and that nothing will be for you ex-
cept that” the command, here, is directed to the creditors who were
not able to take except what had been collected as donation for that af-
fected debtor, and hence, their claims are to be relinquished due to his
insolvency (in repayment) . '

As for their evidence that the Believer is commanded to give Sa-
daga and the releasing of debt is but a Sadaga which thought to be an
obligatory Zakat or non obligatory one .

The answer to this is that they stick o the general meaning of the
word “Sadaqa”, and that, as we mentioned before; Sadaga does’nt re-
quire to be an obligatory Zakat, and that the Believer being com-
manded to give Sadaga doesn’t mean the correctness of what they
have believed in;that is to say to prove a legal act by means of Qiyas .

(1) Surat Al-Bagarah, verse 280 .
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Almighty Allah says in this regard:,
.. . and don’t aim

At any thing

Which is bad

Out of it ye may give away
Something,..... O

Thirdly : Sadaqa is given by means of possession while release is
but a relinquishing and hence they are not equal . Moreover,the sale of
a debt by another debt is forbidden @ .

Since the rich person is in debt for payment of Zakat and the poor
one is in debt for wealth, then how does the Zakat payer pay his debts
which is due in the covenant of the poor in exchange of Allah’s debt
that is due on him ? it is not permissible to exchange debt by that
which is due to Allah .

Fourthly : satisfying the debt of a living person doesn’t require pos-
session . Evidence to that if a debtor and creditor agreed that there is
no debt due on the debtor, then the Zakat payer is entitled to.return it .

Fifthly: Zakat is a worship and an approach to Allah and would not
be valid without Niyyah in compliance with the saying of the Mes-
senger of Allah, (peace and prayers be upon him) “The value of
(one’s) deeds is determined by (one’s} intention” .

Discussion of the Evidences given by Approvers :

The answer to their first evidence which is the saying of he, (peace
and prayers be upon him) “Give Sadaqa (charity) to him”, and thus
all of the people gave Sadaga to him” .

(1) Surat Al-Bagarah verse 267 .
(2} Musuanuf Abdul-Razzaq, vol 8, p 90,
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4-

—rewwe

Interpreters used to say that there is a difference between the two
Arabic preposition (fi) and (Al-Lam) which both stand for the
English preposition (for), which were mentioned in the Zakat
Verse :-

Alms are for the poor

And the needy, and those
Employed to administer the (Funds)
For those whose hearts

Have been (recently) reconciled

(to Truth), for those in bondage
And in debt, in the cause of

Of Allah, and for the wayfarer : (1)

Statement of those who dispute the above and their evidences :
Hanafieyah ,Malik together with the majority of the scholars of
his Mathhab and Hanabilah believe that release from debt would
not serve instead of Zakat . This is supposed to be the most cor-
rect opinion stated by Shafi‘ieyah who derive evidences by fol-
lowing : firstly : the duty regarding Zakat is the act of giving
which will not occur without possession, and that Zakat is oblig-
atory in the covenant which is related with the real right of
wealth . Secondly: the obligatory in the real right of wealth is
only a part of it and the debt which is in one’s covenant is lesser
- in its financial consideration - than the real wealth and therefore
it is not permissible to perform the incomplete rather than the com-
plete ) which is like getting the wicked actions out of the good
ones which is not permissible () ,

T

(1) Surat Al-Tawba, verse 60 . .
(2) Al-Mabsout, vol 2, p 203 .
(3) Al-Mbsout, vol 2, p 203 .
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be sufficient for him and this opinion was believed by Al-Basri ()
and Atta @

Approvers have derived evidences as follows ;

1 - The hadeeth narrated by Abi Sa’eed Al-Khidri, may Allah be
pleased with him, in which he said : A man, during the life time
of Messenger of Allah, (peace and prayers be upon him), was af-
fected by fruit which he bought and consequently his debt be-
came big. The Messenger of Allah, (peace and prayers be upon
him), said “Give Sadaqa to him” and hence all of the people
gave Sadaqa to him. @

The meaning of the evidence is that the Messenger, (peace and
prayers be upon him), commanded them to drop debt off him.
However, the apparent meaning of the command of giving Sa-
daqa to remit debt means the permissibility of considering re-
duction of debt as Zakat because the word“Sadaqa”
;whengenerally speaking, means Zakat. :

2 - The Believer is commanded to give the obligatory Sadaqa to
those who are qualified to receive it and, it is known that re-
leasing from debt is called Sadaqa, and hence it would suffice
him to pay his Zakat (4) .

3-  Zakat s a financial fine like debt which doesn’t need Niyyah in
order to be released ) .

——— v r——

(1} Al-Basri: Al-Hassan Ibn Yasar Al-Basti, one of the Followers. and was the Imam of
Al-Basra and the Habr of the Ummah (Scholar) in his ume Born in 21 H and died 110
H. See Al-A ‘Tam (Az-Zirakly) , vol 2, p 226.

(2) Atta : [bn Abi Rabah Aslam Ibn Safwan He used to be of the great scholars and fol-
lowers of Makkah. He leamed from Jabir Ibn Abdullah and Abdullah Ibn ‘Abbas and
more of the Companions (many Allah be pleased with them). Qatadah said about him:
The most learned man of Manasik is Atta. Born 27 H and died 114 H. See Wafayat
Al-A'yan (Ibn Khalkan). vol 3, p 261-263).

(3) Sahih Muslim . vol 5,p 29.

(4) Al-Majmou‘, vol 6, p211.

(5) Al-Majmou’, vol 6, p 210, Al-Mughni, vol 4, p 88 .
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obligatory for it is regarded as a debt and relinquished if paid without
expressing Niyyah .Evidence for that is the guardian of an orphan who
must pay Zakat on his behalf . The Jumhour took evidence from the
hadeeth “The value of [one’s] deeds is determined by [one’s] in-
tentions,” () and because Zakat is a worship which can be a Fard
(duty) and Nafl (voluntary), therefore, it lacked for Niyyah like Salat
and that Niyyah is considered a condition in the worships which can
be a Fard and Nafl.

Statements of Scholars Regarding Considering
Release of Debts from the Impoverished as Zakat :-

A - Statements of approvers and their evidences : Aththahirieyah be-
lieve that release of debt replaces Zakat (&), and this is one of
Shafi‘ieyah opinions and the opinion of some of Malikieyah and
Hanabilah. Ibn Hazm 3) said “ He who has debt due on some
people who deserve to receive Sadaqat, and that debt was in a
form of wheat, barley, gold, silver or live-stock and then he gave
it to them by means of charity before they returned this debt to
him intending it to be his Zakat, then this will be sufficient for
him” ¥ . An-Nawawi, also said “If a man has a debt due on an
insolvent debtor, and that the man wanted to consider that debt as
part of his Zakat, and moreover he said to him: I made this debt to
be of my Zakat. There are two opinions which were mentioned
by the author of “Al-Bayan”, the correct of which is that this will
not be sufficient for him becanse Zakat is regarded as due in his
covenant and that he would not get released unless he pays it. This
opinion was held by As-Saimari © and also was the Mathhab of Abi
Hanifah and Ahmed. Whereas the second opinion states that it will

(2} Al-Muhulla, vol 6, p 105.

(3} Tbn Hazm : Ali Tbn Ahmed 1bn Sa‘eed. The most famous scholar in Andalus in his era,
and one of the Islam Imams. His famous compilations, (Al-Fasl Fil-Milal), (Al-
Muhulla), (Hajjutul-Wada*). Born 384 H and died 456 H. See Al-A'lam (Az-Zirakly).
vol 4, p 254-255.

(4) Al-Muhulla, vol 6. p 105.

(5) Assaimari : Al-Hussien Ibn ‘Ali Ibn Mohammed Ibn Ja'afar, he was a judge and a jur-
ist, and he used to be the Shiekh of Hanafieyah in Baghdad . Born 351 H and died 436
H. See Al-A'lam (Az-Zirakely) vol 2, p 245.
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Paying of Zakat means the possession of it, that is why Almighty
Allah has called it Sadaga in His statement :

Alms are for the poor
And the needy, .... (1

Giving, in the language means granting of something and carrying
it along to the one entitled for giving; whereas in Shari‘ah it means
possession.

The Meaning of Niyyah in Zakat :

Niyyah means the intention ), and the heart being sincerely di-

rected g'o Allah; and also it means to be serious and sincere in faith when
you as|

The Time when Niyyah is Expressed :

Niyyah is to be expressed before starting any act of worship.An-
Nawawi @), may Allah rest his soul in peace, has nominated two as-
pects regarding the time of expressing Niyyah. One of them is that
Niyyah is to be made at the time of rendering Zakat because Zakat is a
worship that begins with an action, and hence Niyyah is to be made at
the beginning of it like Salat. The second : it is permissible to express
Niyyah earlier than payment of Zakat in variance with Salat. Also, it
is obligatory on the Zakat payer to express Niyyah when paying Za-
kat, the obligatory Sadaqa or the Sadaqa of Mal (wealth). From this,
we arrive at that Niyyah must be present at the time of payment which
was previously indicated or rather before rendering . Any way, that
sort of subsequent Niyyah is called a Niyyah which is made at the
time of payment of Zakat. Moreover, Malikiyah, Shafi‘ieyah and Han-
abilah have declared that if he expressed Niyyah after payment of Za-
kat, then that would not be sufficient for him.

The Rule of Niyyah :

Niyyah is a precondition in payment of Zakat and this was the Mathhab
of Jumhour. It was transmitted from Al-Awza‘i ) that Zakat is not

(1) Surat Al-Tawba, verse 60.

(2) Al-Kamous Al-Muheet. p 1728.

(3) An-Nawawi : Yahya Ibn Saraf Al-Hawrani Ash-Shafi‘i, He used to be a scholar on
Figh and hadeeth, and has several compilations, Born in 631 H - and died 676 H. See
Al-A'Tam (Az-Zirakly), vol 8, p 149.

(4) Al-Awaz‘i : Abdul-Rahman Ibn ‘Amr. The Imam of the Syrian Lands on figh and
monasticism. Judiciary was presented to him but he refused. He has the book of (As-
Sunan) on Figh and (Al-masa‘il) . Bomn 88 H and died 157 H. See Al-A‘lam (Az-
Zirakly) vol 3, p 320.
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Release of Debts from the Impoverished
and whether is Considered as Zakat.

By Dr/ Ali M. Ibrahim Al‘amri *

Linguistically, Zakat is defined as the cream of a thing and the spe-
cific amount of one’s wealth so that he can purify it thereby (1), and
also it means “the increase” (), Zakat, according to Shari‘ah is defined
by Hanafieyah as the possession of a property to a poor Muslim who is
not related to Bani Hashim (the family of the Messenger of Allah are
not given Zakat) provided that the one who pays Zakat will not benefit
from it in all aspects,® and to be paid for the sake of Almighty Allah.
Shafi‘ieyah defined Zakat as a term of taking a specific thing from a spe-
cific property according to specific descriptions. While Malkieyah de-
fined it as a right which is due in property; whereas Hanabilah defined
it as a right which is due in a specific property. 4

The Pillar of Zakat ; - Linguistically, the pillar of a thing is the
strong side of it and by which this thing is founded. However, the pil-
lar of Zakat is a specific portion of wealth to be taken from a man’s
wealth and given by means of possession to that who is entitled to re-
ceive it.. it was narrated in “Al-Badaea‘”: the pillar of Zakat is a part
of Nisab (minimum amount of property liable to payment of Zakat) to
be given for the sake of Allah to that who is entitled to receive it. The
Prophet, (peace and prayers be upon him), said “Sadaqa (charity)
falls on the most Gracious’ hands before falling on the hands of
the poor person”, ()

* Department of Islamic studies-Faculty of Education, King Saud University. Riyadh.
(1) Al-Kamous Al-Muheet. p 1667
g; %Ia;l;a‘rfat pllg
cen Al-Haqgaig, vol 1p, 251.
(4) Sharh Manhul-Jaleel vol 1, p 374.
(5) Tafsecr Al-Tabari vol 14, p 455,
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me about the wife of Ashaim Adhahababi and ordered me to give
her (by inheritance) from the Diyah of her husband, and then ‘Umar
gave her (by inheritance) (1), On, the authority of ‘Amr Ibn Shu’aib
about his father about his grandfather that the Prophet (peace and
prayers be upon him) decided that Al‘aql is an inheritance among
the inheritors of the murdered person each to have his fixed share
of an hier according to Shari‘ah (Faraidh) ().

Discussion and Preference :

Ibn Hazm, ). may Allah rest soul in peace, discussed the adherents
to the first Mathhab in their evidence (His family will have two choic-
es) and said : They have no evidence in their statement because the
Prophet (peace and prayers be upon him), gave the Diyah to who is
able to benefit from it and declared that, they are his kin. So, brothers
of the mother, husband and wife are all fall under the term (kin).

Diyah, as stated in Quran and Sunnah, is given to the (kin).However,
the wife, the husband and the mother’s brothers are all considered as
kin and their share in the Diyah is obligatory like the other inheritors,
and no one disagree that Diyah is inherited according to the fixed
shares of inheritance by the one entitled to. This what we based on
concerning the inheritance of Diyah to those we mentioned ). Thus,it
becomes apparent that the Mathhab which beleives that the Diyah is
inherited by all of the inheritors of the murdered person according to
their fixed shares specified by Shari‘ah in the book of Allah, the most
High, is the preferred one.

And peace and prayers be upon our Prophet Mohammed, his family
and upon his good, pure Companions.

(1) Sunan Abi Daoud vol 3, p 129.

(2) Musnad Al-Imam Ahmed, vol 2, p 224,
(3) Al-Muhullah vol 2, p 238-239.

(4) Al-Muhullah vol 12, p 239.
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set:the first mathhab, Diyah is for Asaba:

This Mathhab was adhered by the Commander of Believers ‘Umar
Ibn Al-Khattab, may Allah be pleased with him, who said “I believe
that Diyah is for ‘Asaba” . He justified that by his saying: Because
they pay Diyah on his behalf (Al-' Agilah). But he withdrew when it
was proved to him that the Prophet, (peace and prayers be upon him),
gave a woman (by inheritance) from the Diyah of her husband (1). This
Mathhab was adhered to by Abu Selama Ibn Abdul-Rahman, Ali, may
Allah be pleased with him, Al-Hassan Al-Basri and Malik (2}who
were based on the saying of he , (peace be upon him), “Whoever had
one of his relatives killed after this statement, his family will have
two choices either to pay Al-'Aql (camels paid to the murdered
relatives as Diyah) or being killed””. The indication apparent here is
(his family will have two choices), and what is meant by (the family)
is the ‘Asabat.

The second Mathhb : Diyah is for all the inheritors:

This Mathhab was also narrated about Ali Ibn Abi Talib and ‘Umar
Ibn Al-Khattab. Also it was believed by Al-Hassan, Atta and Umar
Ibn Abdul-Aziz . '

Evidences Stated by Adherents of the Second Mathhab :-

1 - On the authority of Sa‘eed Ibn Al-Mussaiab that he said : Awom-
an once came to ‘Umar and said that she will not give any one
from the Diyah of her husband. Umar said “I beleive that Diyah
is for ‘Asaba because they pay on his behalf, do any one of you
have a thing (as an evidence) from the direct words narrated about
the Messenger of Allah, (peace and prayers be upon him), Ad-
hahhak Ibn Sufian Al-Kilabi stood up and said: The Messenger of
Allah, (peace and prayers be upon him) had once written a letter to

(1) Al-Mughni vol 9, P 185.
(2) Al-Mughni, vol 8 P 548,
(3) Al-Muhullah vol 12, p 236-237,
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will be of necessity otherwise their saying would be correct (1.

3/ As for the hadeeth of ‘Uruah , may Allah be pleased with him,
there was no disagreement among jurists that no Qawad would be
carried out on his murderer if he embraced Islam and no Diyah
would be due on him .So,what sort of pardon is existed here?
Therefore ,this hadeeth has nothing to do with this matter (.

I say, the matter and the origin of disagreement in it is based on the
entitlement and its non -availability. Since the victim or the inheritors
were the owners of the right, then they can forgive the culprit and that
is preconditioned with the existence of the reason for entltlement oth-
erwise no.

It is permissible for the victim to forgive about his wound , cut or
fracture because Qawad became due for him in case of fracture, or
Mufadat (paying of ransom) in case of wounds. But if he remits re-
taliation, then he gives up his right which is due afterwards. And if he
dies due to that or another part of his body is defected then he will
have the right to carry out Qawad for the other part because now it
became due for him, and accordingly his family will have the right to
kill the culprit by sword and not by the way their murdered person
was killed because in such felonies, he has to carry out Qawad but he
forgives about and they were relinquished however homicide is only
excluded and no forgiveness will be therein because it is the inn-
heritors who are entitled to kill him ),

This is the most preferred- In sha Allah- and that the murdered per-
son does not possess the right of forgiveness, and Allah knows best.

How Diyah is Inherited ?

Jurists were in disagreement on who is entitled to inherit Diyah.
Are they the ‘Asaba (Relations on father’s side) only or they are the
inheritors as a whole whether ‘Asaba or not ? Two mathhabs were

1) Ibld
(2) Ibid.
(3) Al-Muhuilah vol 12, p 257-264.
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pardoned the man. This matter was raised to the Messenger of Al-
lah, (peace and prayers be upon him), who approved his pardon (),

Discussion and Preference :
His Almighty Saying :
Any one remits the relaliation
By way of charity it is
An act of atonement for himself
The above verse came after his Allah’s statement :
... eye for eye,
Up to his Almighty saying .
.. it is an act of
Atonement for himself
All these statements contain the meaning of giving charity (when
any one remits the retaliation) only in wounds and in parts of the
body, and hence we can say that the victim is allowed to give up his
right only when he is affected by one of these and accordingly Qawad
will completely be void (2. However, this Ayat didn’t contain the rule
of giving charity in case of murder,that is why their adhering to it be-
comes invalid.

2/ As for His Allah saying;
The recompense for an injury
Is an injury equal thereto
(In degree): but if a person
Forgives and makes reconciliation
His reward is due from Allah

This is a generalization in which remitting of retaliation in the self
and what comes lower than it (in degree, such as wounds...) as well as
forgiveness given by the guardian are both included. So if we find an
evidence which relates to what they have stated, then referring to it

(1) Compilation of Tbn Abi Shaiba vol 9, p 324.
(2) Al-Muhullah vol 12, p 257-258.
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of death, his pardon will be taken from one-third of his money be-
cause the pardon is but a donation from him and the donation of a sick
man, who is at the point of death, is taken from one-third of his money (1.

Evidences:

Ibn Hazm @ explored and collected the transcribed evidences for
these statements which approved the pardon of the victim whether it is
an obsolute approval or rather restricted to being an intentional, un-
intentional, or restricted to the one-third . Evidences to these are: (3,
1/ Allah Almighty says :

«. and wounds
Equal for equal. But if
Any one remits the retaliation
By way of charity, it is
An act of atonement for himself ).

2/ Allah Almighty also says;
The recompense for an injury
Is an injury equal thereto
‘(In degree) : but if a person
Forgives and makes reconciliation
His reward is due
From Allah : ).

3/ On the authority of Qatadah that “‘Uruah Ibn Mas‘oud Al-Thakafi
called his people to follow Allah and his Messenger. one of his
people throw him by an arrow and he died, but before he dies he

1 bed

&; Tbn hazm ; Ali Ibn Ahmed Ibn Sa‘ced Ibn Hazm. The scholar of Al-Andalus in his
time and one of the Islam jurists. His famous compilations (Al-Fasl-Fil Milal Wal-
Ahwa Wannihat), (Al- Muhullah) (Hajjat Al-Wada“) . Born 384, and died 456 H- See
Al-Al- A'lam (Az-Zirakely) vol 4, p 254-255.

(3} See Al-Muhullah vol 12, p 255.

(4) Surat Al-Maidah verse 45 '

(5} Surat Ash-Shura, verse 40.
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In the second one, this is not regarded as a Wasiyah (will) because
it is a giving up the right of life and hence it would not be correct.
Moreover, he is entitled to have Diyah excluding the Arsh (the com-
pensation which is not paid for a life but rather for injury or other) of
the felony (D,

As an answer for the second statement given by Ashshafi‘yah, Ibn
Qudamah said : as for us , we see that he has relinquished his right
after it materialized, and hence his right has relinquished .

But if the victim says that I pardon my right in this injury, cut or
fracture without mentioning and (what might come as a result of
them,) in this case Ibn Abbas, may Allah be pleased with them, said
that Diyah would be due ), This opinion was also adhered to by Abu
Hanifah and Zafar ¥, Malik said “Whoever reconciled after being in-
jured or cut and then died, this reconciliation would be void and Qaw-
ad (revenge for bloodshed) is to be carried out .

Secondly : If the felony is unintentional; if the victim has pardoned
his right in it and what might come as a result of that , then Wasiyah
will be exceuted in one-third of the Diyah ). Al-Kasani reported in
Al-Badaea‘: (7) if the felony is unintentional and the victim recovered
from his injury, then his pardon will be valid according to the Con-
census,and no blame would be on the culprit , whether this was ex-
pressed by means of the felony or injury terms thatis to say (I pardon
my right in the injury, cut or fracture...) and whether he says (And
what might come as a result of them) or not ®),

When his pardon is considered acceptable, then is in the case when
the health of the injured man is good and that will be considered from
all his money. But in the case when the murdered man is at the point

{1) Al-Mughni, vol 11- p 590, Al-Majmou, vol 17, p 361-362

{2) Al-Mughnt, vol 11, p 590,

(3) Al-Muhullah vol 12, p 256,

(4) Badaea‘ As-Sanaea‘ vol 7, p 249.

(5) Al-Mudawanah, vol 4, p 372.

(6) Al-Mughni, vol 11, p 590, Badaea’, As-Sanaea’ vol 7, p 249 Al-Mudawanah vol 6, p
439,

(7)  Ala Addin Abu Bakr Ibn Mas*aud Al-Kasani Al-Hanafi who is surnamed by Malik
Al-'Ulama( king of Scholars)-Died in 587 H. See Al-A‘lam (Az-Zirakely) vol. 7, p
249,

(8) Badaea'As-Sanaea‘ vol 7, p 249.
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the jurists of the second Mathhab that Diyah moves directly to the

property of inheritors is the preferred opinion because Diyah is a prop-

erty which came to the inheritors after the death of their inherited per-
son but they didn’t inherit it from him as nothing was due to him
from that property during his life.

The murdered’s pardening to receive Diyah between Ap-
provers and Disapproves:

Is it permissible for the murdered person before he dies to pardon
receiving his Diyal or not ?

Jurists disagree in this matter into two Mathhabs:

The first : it is not permissible for him to pardon receiving Diyah
before he dies.

The Second : It is permissible for him to pardon receiving Diyah
before he dies.

Whenever the victim pardons the injury or the fracture and what
might resulted from them (1) there are two cases for that : firstly if the
felony is intentional ; Al-Hassan Al-Basri,(2) Tawous () and Malik be-
lieve in the validity of this pardon; and no Qisas or Diyah will be in-
flicted. While the companions of Ashshafi‘i stated : if the victim says:
I pardon the felony commitor and what would originate from it”, this
would entail two statements: one of them is considered as Wasiyah (will)
and also in that there are two statements :

A) This would not be valid and Diyah paid for life would be due, but
the compensation paid, not for a life would be relinquished from
the Diyah.

B) This pardon would be vaild in the one- third of the Diyah, but in
the other two thirds it would be due.

(1) Al-Mughni, vol, 11, p 589-590, Al-Majmou* vol 17, p 358-363.

{2) Al-Hassan Al-Basri, Al-Hassan Ibn Yasar AL-Basri, Abu Sa‘ced. He was one of the
followers. He used to be scholar (Imam) of Basra and Habr (learned man) of his peo-
ple in his era. He was bomn in 21 H ,and died 110 H, See Al-A‘lam (Az-Zirakely) vol
2,p 226.

(3) Tawous; Tawous Ibn Kaisan Al-Khawlani Al-Hamathani. He was one of the great fol-
Eiti;vgrlsog the field of Figh, in religion and the narration of Hadith . Bom 33H-and

i H.
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within the ‘Asabat (relations on father’s side) property if it is paid to
compensate for deliberate murder. This was narrated from Ali Ibn Abi
Talib,(may Allah be pleased with him) (1 Ali said : Diyah paid for a
murdered person would not be inherited unless by his kindred re-
lations who can bear the payment of Diyah on his behalf (2-

This opinion was held by Al-Hassan Al-Basri and Malik ). That is
why they used to approve the execution of the deceased’s will in case
of unintentional murder but not in deliberate one (- This distinction
may be only based on that the origin regards the intentional killing is
the (Qisas) which is changed to the payment of Diyah under the desire of
the blood relatives and their release of the culprit, and thus, Diyah will
be of the inheritors right and possession and the murdered will have
nothing on it and it will never be included within his wills. Whereas
the origin regards the unintentional killing is the payment of Diyah
rather than Qisas. Diyah is always approved in exchange of the blood
without the inheritors’ choice, and thus ,in this case it falls within the
wills of the murdered person.

Based on the previously-mentioned two Mathhab which consider
the Diyah to be from the property of any murdered person or in case
of the accidental homicides, so, what are the limits allowed for him in
disposing of it before his death?

If we regard the injured one as in the point of death whose Diyah
belongs to his property, then he disposes in one-third of his Diyah
from his inheritance as a whole. So, if he pardoned the Diyah, then his
pardoning would be only one-third of his property for pardon is re-
garded as a donation and that donation of the one who is at the point
of death can only donate one-third of his property uniess the inheritors
approve what which is more ® .

Preference :
After considering the three Mathhabs, I see that what was held by

(1) Al-Mughni, Vol 8. P 548

{2) 1Ibid, Vol9,P 185

(3) Al-Mughni, Vol 8, P 548, AL-Mudawanah, Vol 6, P 489
(4) Al-Mudawanzh, Vol 6, P 439

(5) Al-Mughni, Vol 8, P 474, Badaea“ As-Sanaea‘ Vol 7.
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property. This Mathhab was adhered to by Makhoul (1, Shuraik,?
Abu Thowr @ and others and also supported by one of the two state-
ments narrated by Ahmed ) in addition to Ibn Hazm ©-

Adherens to this this Mathhab derive their evidences as follows:-

(1)

()

3)

Inheritors deserve to receive Diyah after the death of the murdered
because it is resulted by his death and hence it would not be valid to
be received before it for the rule never precedes its cause.

The murdered would not have the right to posses Diyah after his
death because, after occurrence of death ,he would have lost his
constant possession of it (6)-

Diyah is due after death and the deceased will have no capacity to
possess any thing; for the right after his death would be taken by
his family and not by him (- Accordingly, that who has been le-
gated by the murdered to have one-third of Diyah will have noth-
ing because the deceased only give a will out of his own property
but not from his inheritors property ) - Moreover if the will was
a specific thing , then this thing would be considered from the or-
igin of his wealth rather than his Diyah because it is not from his
wealth. Abu Thawr reported in this respect that Diyah is in-
herited, however, his debts would not be satisfied therefrom and
his wills would not be executed ® -

The third Mathhab says; Diyah falls within the murdered’s property
if it’s paid to compensate for an unintentional murder, and it falls

Makhoul Ibn Abi Muslim Shahrab Ibn Shazil. He was from Persia , a jurist of Sham
(Syria) in his time and he was one of the Hadeeth keepers. He died in the year 122 H-
See Al-A’lam (Az-Zirakely) Vol 7, P 284.

Shuraik Ibn Abdullah Ibn Al-Harith Al-Nakh'i. He was a scholar on Hadith and a jur-
ist. He was famous of his sharp cleaverness and alertness. He was a judge in Kufa. He
died 177 H- See AL-A’lam (Az-Zirakely). Vol 3, P 163-

Abu Thawr; Ibrahim lbn Khalid Ibn Abi Al-Yaman Al-Kalbi. He was a jurist and a
friend of AL-Imam Ashshafi’ . Ibn Hubban said about him that he used to be one of
the famous jurists in that time in the field of Figh, knowledge, piety and grace.He died
in Baghdad 240 H, See Al-A‘lam (Az-Zirakely), Vol 1 P 37.

Ibid, P 548.

Al-Muhullah, Vol 12, 263.

Al-Mughni, Vol 8, P 548.

Al-Muhullah, Vol 12, P 263.

Al- Mughni, Vol 8 P 549.

Al-Mughni, Vol 8. P 548
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form and then calculating the increase occurred between them (1-

The reasons by which the amount of Diyah is reduced are :

(1) Femininity : Diyah paid for a woman is half that of a man, and so
is the Diyah paid for hermaphrodite.

(2) In the case of the fetus , Diyah prescribed is the payment of a
slave or a slave -girl of the best quality.

(3) Infidelity, Diyah paid for the Jew and the Christian would be one
third of that of the Muslim, while Diyah of the Magian (fire wor-
shipper) is two thirds of the one-tenth of the Diyah paid for Muslim®
Does Diyah falls within the murdered murdered property,or does
it pertain to the inheritors’ property ?

Scolars disagreed concerning this matter and were of three opin-
ions:-

The first : Diyah belongs to the murdered person’s property and
hence it would be due to him. This was believed by the majority of
scholars (Jumhour) and also it was one of the two statements narrated
by Ahmed ) .

Adherents to this Mathhab derive their evidences as follows:-

(1) Diyah is paid as a compensation for life and since life belongs to
him, so the compensation paid (Diyah) will be for him the same
as Diyah paid for parts of his body if cut off in his life time it
would be taken by him. So, it would be his after his death.

(2) Also if it is cotrect for the injured to relinquish his right after be-
ing injured,then,it would not be valid for him to relingish this
right if it was a right which pertains to the inheritors .

(3) Because it is an inherited property which resembles his other
money, so that his debts will be satisfied from it and he will be
prepared (burial ceremony)from this Diyah if it is received before
being prepared (4>

The second Mathhab : Diyah is considered to be of the inheritors

(1) Al-Mughni, Vol 12, P 23-24,
(2) Rawdhat Atalibeen, Vol 9, P 257.259

(3) Al-Mughni, Vol 8, P 548-549
{4) Thid ghni, Vo
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liberate homicide, then Diyah would be obligatory on the culprit to be

taken from his property without delay though, Abu Hanifah stated that

it is to be paid within three years, ()

And if it is quasi-intentional homicide, in this case Diyah will be
paid by the ‘Agilah and will be due but deferred within three years,
one-third of it in each year .(2)

Diyah is increased in three situations : ()

(1) When homicide takes place in the Haram of Makkah (Sanctuary)

(2) When homicide occurs during the Sacred Months (Dhui-Qai’dah,
Dhul-Hijjah, Muhurram and Rajab.)

(3) When the murder is committed on a relative that is Muhram to
the culprit. Whereas AL-Imam Malik sees that Diyah Should not
be increased unless in the the cases when a father kills his son
and the mother kills her son only @) .

Those who believe in increasing Diyah differ as concerning its
Characteristies:

As for Hanabilah, they believe in increasing one-third of Diyah for
each of the three mentioned cases, while the companions of Ashshafi
‘1 see that the characteristics regards increasing Diyah is that Diyah
which paid for deliberate homicide should be paid in cases of ac-
cidental ones . However, Malik believe in the same opinion but also
he recommends to pay in an increase in cases of deliberate homicide.
So, whenever a kin deliberately kills a relative of him (Mahram), he
should pay thirty Hiqqah (three year old she- camel), thirty Jaz*a (four
years old he-camel) and fourty Khalfah (Pregnant camel)

Increasing the amount of Diyah if it is in a form of money is gener-
ally estimated by considering the value of the camels paid for the nor-
mal Diyah and their value paid when its (Diyah) is in the increasing

(1) Al-Mughni Vol 12,P 13

(2) Al-Mughni Vol 12,P 16

(3) Al-Mughni Vol 12, P 23, Rawdh At-Talibeen, Vol 9, P 255
{4) Al-Mudawana , Vo! 6 P 306-308
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As from Sunnah the Prophet, (peace and prayers be upon him), has
once written a letter to Amr Ibn Hazm in order to deliver it to the peo-
ple of Yemen. In the lettzr he mentioned the Obligations,Sunan and
Diyat , and he stated in it (... and in killing a human being, hundred
of camels should be paid as Diyah (blood-money)) (1)

And as from Consensus; all the Learned Men approved the
obligation of Diyah @

Reason behind approving Diyah as a legal decision is that it
is surrounded with many widoms both seen and unseen. By paying
Diyah the fire of disorders originated from the anger of the deceased’s
family as well as their bitter feeling towards the murderer and his fam-
ily would extinguish. Disorders that can be represented in the spread-
ing of homicide between the two parties under the guise of taking re-
venge and hence, paying Diyah is a reason of stopping such disorders
and calming down the anger of the deceased’s family and their bitter
feeling towards the murderer and his family. Also, payment of Diyah
is a sort of a financial compensation for what the deceased’s family
might have suffered by losing their relative. In addition to that pay-
ment of Diyah is a very heavy financial fine over the criminalsand
would as a deterrent and would prevent them from commiting their
crimes again; and for the other not to be enticed to commit such
crimes. Furthermore, payment of Diyah is a way to safeguard the per-
petrator from being killed as well as giving him the chance to repent
and start a new page of good deeds and charity .

The Amount of Diyah for Homicide and its Characteristics:

The amount of Diyah prescribed for killing a free Muslim is

one-hundred camels ). However, if he was killed accidentally, Diyah

would be taken from Al-'Aqilah within three years, but if it is a de-

(1) Sunan An-Nisa'i, Vol 8, p 57-60.
(2) Al-Mughni, Vol 12, P 5.
(3) Al-Mughni, Vol 13, P 6
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Diyah (Blood-money) Paid for Homicide
Between the Murdered Person and his
Inheritors, in Islamic Figh.

Dr/ Nizar Ibn Abdul-Karim Al-Hamdani )

Diyah; Literally is derived from the word (Al-Wady) which means
destruction (). It was mainly given this name because it is paid as a
result of it @ . Diyah also called ‘Aql @),

Whereas according to Shari‘ah, it is defined as a fixed amount of
money which is legally designated and is paid to compensate either
for the killing of a free human being or causing injury to him or rather
for losing of a benefit that pertains to him (¥,

Al-'Aqilah, according to Shari‘ah is the group of men who bear
Al-'Aql (the camels paid to the murdered’s relations as Diyah). The
jurists were in agreement that Al-'Aqgilah is the Asbat © (all the male
relations of the murderer from father’s side.)

Diyah, Legality and Wisdom Behind it :
The origin regards its legality is derived from Quran, Sunnah and

Consensus.

As from Quran, His Almighty Says,

And whoever kills a Believer

By mistake

It is ordained that he

Should free a believing slave

And pay blood -money

To the deceased’s family,

Unless they remit it freely, (6)

B el

(*) Member of the teaching staff in the Faculty of Shari‘ah of Ummul-Qura University
Makkah Al-Mukurramah,

(1) Taj Al-'arous, Vol 10, P 387.

(2) Ashsharh Al-Sagheer (Dirdeer) Vol 4, P 372,

(3) Al-Misbah Al-Muneer.

(4) Sharh Manhul-Jaleel . Vol 4, P 394,

(5) Al-Mughni Vol 12, P39

(6) Surat An-Nisaa, Verse 92
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culprit and the crime together with the time and the place these crimes
were committed. For instance, two persons may commit the same
crime and the judge may sentence one of them with a punishment
heavier than the other. And also a crime may entail a punishment in
one country while, in another country, entails no punishment.

The Ninth Case : Attestation of witnesses

Abu Hanifah () and Ahmed believed that decisions are decreed due to
the apparent meaning of justice unless somebody contested the fair-
nerss of the witness. However, Abu Hanifah excluded Hudoud (pun-
ishment stipulated in the Quran) and Qiasas (retaliation) in which he,
absolutely, imposed attestation as a duty.

Abu Yousuf, Malikieyah and Shafi‘ieyah have absolutely believed in
the obligation of attestation of witnesses excluding from that those
whom  the judge knows of their fairness and reputation.

(1) Durar Al-Hukkam, (Ali Haidar), vol 1. p 43.
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and distribute the remaining one-fifth as ordained in the verse.

And know that out of

All the booty that ye

May acquire (in war),

A fifth share is assigned

To Allah-And to the Messenger,
And to near relatives,

Orphans, the needy

And the way-farer ...

Hanabilah believe that Al-Imam has the free will to do what is best-
for the Muslims .So if it is better for the Muslims to be distributed,
then he can do, otherwise he can prescribe(Kharaj) on it and impose
Jizya upon its owners.

The Seventh Case : Al-'Agilah on whom the Diyah of accidental
murder and quasi-deliberate one is due:

Scholars disagreed regarding this case. Hanaﬂeyah see that Al-'A-
qilah are those by whom support is fulfilled and that this matter varies
due to the variation of the people's conditions and their tiue state of af-
fairs, Supporting, in the time of the Prophet, used to be achieved by tri-
balism, and in the time of ‘Umar is achieved through the paymerit by Di-
wan (public treasury) and then later, by profession that it to say the
Diyah is taken from one of the murderers relatives who has a profession

- which he depends on in his earning. Al-Malikeiyah believed that Al-
'Agilah (Blood-relatives, male) are: the people with prestige who relate
to the murderer, ‘Asaba (kindred relations), patrons and the public treas-
ury @ . Ash-Shafi‘ieyah believed that Al-'Aqilah are the uncles and the
brothers, whereas Hanabilah believed that Al-'Aqilah are all the persons
pertaining to ‘Asaba, whether close or far regarding kinship.

The Eighth Case : Discretionary punishments :

They were legislated without being estimated and were left for the dis-
cretion of the judge observing the true state of affairs regarding the

1) SumAl Anfal,verse 41.
{2) Ash-Sharh As- Sagheer vol 4, p 397,
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on the doubtful day voluntarily.
The Fourth Case. Warranty of Artisans’ Work :-

Hanafieyah (1) , Malikieyah ) and Hanabilah ®) have differentiated
between the employee whose benefit is evaluated by the time he takes in
carrying out the work ¥ | and the general workman whose benefit is
evalvated according to the work he accomplishes®, They stated in this
regard that the employee (workman) should not be responsible for the
commodity if defected in his hand ;while the general workman is to be
responsible for it. The reason behind this differentiation is the Figh re-
garding the true state of affairs of the case.As for Ash-Shafi'i, he didn't
differenttate between the private workman and the general one.

The Fifth Case : Appraisal,which is defined as the order given by the
ruler in order to fix prices without increase or decrease for the sake of
the people ® . Appraisal is an unjust act which is forbidden (Haram) for
the ruler. Shafi'ieyah and Hanabilah absolutely believed in the prohibition
of appraisal in compliance with the apparent meaning of the hadeeth .

The Sixth Case : The rule on the land conquered by force:

The four jurists disagreed concerning its rule. Al-Hanafieyah believe
that the ruler has the option of dividing the conquered land among the
fighters or prescribing Kharaj (Land tax) on it leaving it under the pos-
session of its owners, with the Jizya, (poll tax) being imposed upon them ¢ .

Malikieyah believed that this land is to be set as an endowment for all
Muslims and a Kharaj should be prescribed on it, and a Jizya should be
imposed upon its owners, while Ash-Shafi'ieyah believed that the Imam
(ruler) should distribute 45 of the land, conquered by force, among the fighters

(1) Durar Al-Hukkam (Ali Haidar)} vol 1 p 604-606.
(2) Ash-Shurh As-Sagheer (Ad-Dirdeer) vol 4, p 47.
(3) Kashshaful-Qina' (Al-Bahouti) vol 4 p 33,

(4) Kashshaful-Qina ‘ (Al-Bahouti) vol 4, p 32,

(5) Ibid.

(6) Nail Al-Awtar (Ash-Shawkani) vol 5, p 248.

(7} Ad-Dur Al-Mukhtar, (Ibn ‘Abdeen) vol 4, p 138.
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It is obvious that Hanafieyah considered the state of the poor; where-
as Malikieyah and Shafi‘ieyah considered the true state of affairs.

The Second Case : Giving of Zakat to the people with reconciled heart
who are divided into two divisions; Muslims and infidels. Jurists agreed
that the share (of Zakat) paid for the people with reconciled heart is ev-
erlasting. So, since there are Muslims on whom the description of (the
people with reconciled heart) is fulfilled, they should be given the Zakat.
However, jurists disagreed concerning the existence of the share paid for
the people with reconciled heart from the infidels (!} although the Proph-
et, (peace and prayers be upon him), gave them from the Zakat in order
to attract them as proved in the sound ahadeeth ®) . The reason behind
their disagreement was due to the difference in the state of Muslims,
strength and weakness,

Hanafeiyah () and Malikieyah ) in their famous opinion, together
with Shafi'ieyah ) in a statement of theirs, believed that share taken
from Zakat and given to the people with reconciled heart should be re-
linquished as this description is no longer be applicable to any one,
while Malikieyah believed, according to their preferred opinion, that the
people with reconciled heart,whether Muslims or infidels, should be giv-
en when needed.

However, those who supported the opinion of giving Zakat to those
with reconciled heart justified their Mathhab that the condition of the Is-
lamic Ummah varies from time to time.

The Third Case: Fasting voluntarily on a doubtful day (The thirty
day of Sha‘ban when the sky is over cast,ie the crescent can’t be seen) :
Scholars were in disagreement regarding this matter;while Shaﬁ‘iegrah ©
and Hanabilah(7disliked fasting on that day if voluntary.The ®) Han-
afieyah ) as well as Malikieyah {19 have no dislike at all for fasting

(1) Al-Majmou' (An-Nawawi) vol 6, p 206.

(2) Nail Al-Awtar (Ash-Shawkani) vol 4, p 166.
(3) Badae'a (Al-Kasani) vol 2, p 905.

(4) Shurah- Manhul-Jalil (M-Tlaish) vol 2, p 372,
(5) Al-Majmou' (An-Nawawi), vol 6, p 206-207.
(6) Al-Maymou' (An-Nawawi) vol 6, p 459-460.
(7) Kashshaful-Qina’ (Al-Bahauti) vol 2, p 341,
(8) Al-Insaf (Al-Mardawi) vol 3, F 349,
(9) Badac'a As-Sanae'a (Al-Kasani) vol 2, p 981,
(10) Sharh-Manhal-Jalil (Tlaish) vol 1. p 390.
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It was narrated that Ibn Abbas, (may Allah be pleased with him) was
asked: is there any accepted penitent for the murderers? He said : No.
Another one asked him the same question and he replied : Yes, he has
penitent. Then Ibn Abbas was asked about the reason of giving a differ-
ent answer for the same question, and he stated: I saw the desire of kill-
ing in the eyes of the first ;hence I denied penitent for him ;while the
second one had committed murder but he came in a submissive manner,
and I didn’t want to drive him to despair) ¥

Some Fighi Cases in which the Consideration of the True State of
Affairs as Viewed byJurists is Apparent ; -

- The First Case; The nature of duty regards Zakat Al-Fitr (Fast-
Breaking Zakat) : Ibn ‘Umar, may Allah be pleased with them, narrated
“The Messenger of Allah (peace and prayers be upon him) enjoined the
payment of one Sa“ of dates or one Sa‘ of barely (3 kg approx) as Zakat-
Al-Fiter on every Muslim slave or free, male or female , young or old,
and he ordered that it be paid before the people went out to offer the ‘Id
prayer” () | Scholars were in disagreement concerning this matter. Al-
Hanafieyah believed that Zakat Al-Fitr is to be given from the food
mentioned in the ahadeeth concerning Zakat Al-Fitr which is half Sa‘
of wheat or one Sa’ of barely and furthermore they permitted to give
the value of Zakat Al-Fitr being Dinars, Dirhars,Filous or goods jus-
tifying their opinion that the obligatory is to suffice the poor and save
them: from begging others. Malikeiyah believed that Zakat-Al-Fitr is
one Sa’ from the predominant food of the place and is paid from nine
kinds: wheat, barely, durra..... Sahfi'ieyah believed in the obligation of
paying Zakat-Al-Fitr from the predominant food of the place G} . While
Hanabilah believed that nothing would suffice except these five kinds
:wheat ,dates, raisins , barely and cottage cheese if it is possible to get
them, but if they were not available, then every thing which can be eaten
from grains and fruits would suffice @ .

(1) Al-Fagech Wal-Mutafaqgih (Al-Khateeb Al-Baghdadi) vol 2, p 192.
(2) Sahih Al-Bukhari, vol 2, p 138.

(3) Nihaytatul-Muhtaj, (Ar-Ramely) vol 3, p 120.

(4) Kashhsaful-Qina‘.
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The scholars have an obvious opinion regards the necessity of ob-
serving the true state and differentiating between the time in which the
question has been posed and the state of the inquirer, Here are some
statements:-

1 - An-Nawawi interpreted the ahadeeth which were reported by Mus-
lim in the book of As-Salat in his book As-Sahih, which they in-
dicated evidences about the impermissibility of prohibiting women
from going to mosques and specified a chapter for that (The chap-
ter: ( Women going to mosques if temptation doesn't result and that
they shouldn’t go to mosques while putting perfume) ¥ .

2 - An-Nawawi said in his commentary of the hadith “ Never prevent
the she-slaves of Allah from going to the mosques of Allah” that
its similarity to the ahadeeth mentioned in the chapter is quite ap-
parent that she shouldn’t be prevented from going to mosques un-
less by certain conditions which were stated by the scholars; that
she must not put perfume on her, adorn herself, put anklet with
echoing sounds, wear valuable clothes, mix with men and the like
of what might expose her to temptation, and not to walk in a road in
which an occurrence of an evil is expected and the like. However,
prohibiting them from going to mosques is based on the repre-
hensibility of At-Tanzech (which is closer to the Halal act and is
similar, in rule , to the abandoning of Sunnah) in case that the wom-
an is married or has a master together with the existence of the
above-mentioned conditions. But if she has no husband or a master,
then the prohibition would be an unlawful act even if the conditions
were available (&),

‘3. TIbn ‘Abdeen said : “ The Mufti while studying the facts (of a case) ,
should follow the method of Ijtihad and know the conditions of
people” &) .

4 - Al-Barkafi said “ The Mufti should examine the peculiarity of the
facts if he is asked about them, and also should observe, in cases of
allowance and intensification, the state of the inquirer™.

(1) Sahih Muslim, vol 1, p 326.
(2) Shurh-An-Nawawi on Muslims Sahih, vol 4,lp 161-162,
(3) Rasail Ibn ‘Aabdeen- Risalut Nashrul-Urf vol 2, p 127,
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that what is said in the assemblies of students would not be said for
the common people particularly in the complicated matters which
they couldn't understand or which they understand in a way rather
than the required as some terms might have another interpretation
and that the common people couldn't perceive their meaning.

3 - ‘Umar Ibn Al-Khattab has not prescribed the payment of Diyah

(Blood-Money) in cases of accidental homicide and quasi-
deliberate one on the ‘Agilah @) . (All the male relatives of the de-
ceased from father’s side) though it has been paid by them during
the time of the Messenger. This difference was attributable to the
difference of the true state of affairs between the time of the Proph-
et and that of ‘Umar.

‘Uthman ordered to bring the lost camel and announce it publicly
because of the change occurred to people and the weakness of their
religious deterrent unlike the era of the Messenger of Allah. Indeed,
the change of judgement during the Caliphate of ‘Uthman was due
to the difference in the true state of affairs.

‘Umar used to advise his Ameers not to implement any Hadd (pen-
alty according to shari‘ah) during the period of invasions because
the state of Muslims during it differs from their state in the normal.

The Figh Regarding the True State of Affairs as Considered by Jur-
ists (Fugaha) in their Ijtihadat :-

The Fugaha observed the true state of the question and the inquirer in

their Ijtihadat. Al-Imam Ash-Shafi‘i used to deliver legal opinions to the
people in Baghdad and he had many Fighi opinions which were trans-
~mitted from him. As soon as he left Baghdad in 198 H and entered

. Bz
od

ypt in 199 H, he changed a lot of his Ijtihadat and started a new meth-
in his Fatawa (legal opinions) in Egypt although the principles he

relied on , in his Ijtihadat, while he was in Iraq are the same principles

he

used in Egypt and only the true state of people that which was

changed; and hence that change required a change in the Ijtihadat @

(1)
@

Nihayatul-Muhtaj, vol 7, p 350-351
Al-Umm (Ash-Shafi‘i), vol 7, p 246-250,
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8 - The Messenger, (peace and prayers be upon him), differentiated, in

judgement, between the found article of gold or silver and that of a
lost animal. Moreover, he , (peace be upon him), differentiated be-
tween the lost animals according to their type so, whosoever finds
gold, silver or any other property, should announce this found ar-
ticle publicly for one year, and whoever finds a lost sheep in a con-
structed area; he should take it without announcing it, and who
finds a lost camel, should leave it. The reason for this differentia-
tion is the different cases of each one according to the Sunnah of
the Messenger of Allah.

The Messenger of Allah, ( peace and prayers be upon him) had pro-
hibited to keep meat of sacrifices more than three days and he or-
dered to give the rest in charity (Sadaqa). But after that, in the fol-
lowing year, he allowed them to keep the meat for more than three
days due to the changing circumstances as well as that the nomads
came that year to the Medinah.

The Figh Regarding the True State of Affairs as Considered by'the
Companions in their Ijtihadat (independent reasonings) :-
That who studied the Ijtihad of the Companions will find that they

have fulfilled the condition of considering the Figh regards the true state
of affairs in their [jtihadat. Examples for that :

-

Collection of the Quran :-It was Abu Bakr who ordered the collec-
tion of the Quran not the Messenger of Allah . The reason behind
that is the change of the state of affairs as necessity arised for the
collection of the Quran during the Caliphate of Abi Bakr when
many Quran Hafith (1) were martyred in Al-Yamama battle in 12 H.
In the time of ‘Uthman, the Quran was collected due to a reason
different from that of Abi Bakr. As Abu Bakr collected Quran due
to the martyrdom of many Hafith, ‘Uthman collected it due to the
difference in Quran readings @ .

Ali, (may Allah be pleased with him), said “Tell the people of what

they understand. Do you like that Allah and his Messenger to be
called liars” ¥, Ali enjoined to observe the state of the listener and

by heart.

{2) Ibn At-Tabar, vol 1, p 64.
(3) Narrated by Al- Bukhari, vol 1, p 41.
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4 - The Messenger of Allah, (peace and prayers be upon him), didn’t
appoint Abu Dhur as Ameer and he ordered him not to be re-
sponsible for orphans. Abu Dhur narrated, I said : O, Messenger of
Allah, don’t you employ me? “The Prophet hit me on my shoulder
and then said “ O, Aba Dhur, you are so weak and it is a heavy
trust and it would be, on the Day of Judgement, a disgrace and

regret except for he who takes it nghtly and discharges what is
due on him therein” (U,

5- The Prophet,(peace and prayers be upon him), used to prefer certain
people when distributing booty so as to attract their hearts closer to
Islam or to compensate for their misfortune. So, whenever a man,
who has newly embraced Islam, is to be given from the booty, then
that might strengthen his faith and loyalty to this religion and also
might increase his influence among his people, particularly if he is

a prominant figure.

6 - The Prophet, (peace and prayers be upon him) used to give different
answers in some issues due to the the different conditions of the in-
quirers .Abu Hurairah narrated that a man asked the Prophet, (peace
and prayers be upon him), about fasting person who touches his
wife, and the Prophet permitted that. Another one asked him and he
forbade him. As for the one who had been given the permission was
an old man, and for the one who was forbidden was a young
man) @} . The Prophet differentiated between the old man who
likely can control himself when touching his wife while he is fast-
ing and the young who most likely, unable to control himself. Due
to that , the Prophet permitted this doing for the old man and for-
bade it for the young one. It is clear that the judgement had differed

according to the different situations.

7 - The Messenger, (peace and prayers be upon him), didn’t demolish
Ka‘ba and restored it on the foundations put by Abraham because
Quraish (a big Arabic tribe), used to glorify Ka‘ba and just recently
embraced Islam , and consequently, the Prophet feared they may

think the demolishing was an act of pride on his behalf .

{1} Narrated by Muslim vol 3, p 1457.
(2} Narrated by Abi Daoud , vol 2 p 312. Nail Al-Awtar (Ash-Shawkani) vol 4, p 289.
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2-

A)

B)

Ay

B)

The Prophet,( peace and prayers be upon him )was asked in differ-
ent times : which part of Islam is regarded best? And which among
Muslims is regarded best? : And which among people is regarded
best? The Prophet used to give different answers which, at first
glance, seems to be contradiction , but that is who is knowledgeable
of the observation given by the Prophet, (peace and prayers be upon
him), to the state of the inquirer or the time in which the question
and the answer took place; will perceive that there is no contra-
diction even if the answer differs (I , Examples to this :-

On the authority of Jabir that he said : I heard the Prophet (peace
and prayers be upon him) saying : “The true Muslim is he from
whom Muslims are safe from his tongue and hand” @ .

On the authority of Abi Musa that he said : I said O,Messenger of
Allah, what sort of Muslims is considered best? He replied “That
whoever Muslims are safe from his tongue and hand” () .

The Messenger of Allah was asked in various times by different
people about temptation which one of them might find in himself .
The Prophet, (peace be upon him) gave different answers according
to the condition of the inquirer and the surrounding circumstances
of the question itself in a way that fulfils the purpose which is the
elimination of temptation ) . Examples of this;

On the authority. of Abi Hurairah that said : some of the Compan-
ions of the Prophet, (peace be upon him), asked him : we find in
ourselves that which’is too great to talk about .He said “So you
found it?” They said : yes,. He said “This is the absolute faith”

Abu Hurairah narrated that : the Messenger of Allah, (peace and
prayers be upon him), said “Satan comes to one of you and says,
who created so and so ? until he says to him, who created your
Lord”? So if he reaches this, one should seek refuge with Allah
and give up doing this ©) ”

(1) Al-Mwafagat (Ash-shatibi) vol 4, p 99-100.
(2) Narrated by Muslim, vol 1, p 65.

(3) Narrated by Muslim vol 1, p 66.

{4) Al-Mwafaqat (Ash-Shatibi} vol 4, p 101-102.
(5) Narrated by Muslim, vol 1 p 119,

{6) Narrated by Muslim vol 1, p 120,
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The Objectives of the Research :

1 - To clarify that the Figh regarding the true state of affairs is of the
conditions of (Ijtihad) and that no Ijtihad would be considered cor-
rect without it.

2 - To show how early Muslim scholars of this Ummah, mainly the
Companions and the jurists who followed the method of in-
dependent reasoning (Ijtihad)took into consideration the Figh re-
garding the true state of affairs.

Evidences from Sunnah that the Figh Regarding the True
State of Affairs is one of the Conditions of Ijtihad :-

1 - The Messenger of Allah was asked , in different times, about the
best deeds, and he used to give different answers.He also showed
the deeds of the Companions without being asked . But the per-
ceiver of the Figh regarding the true state of affairs knows that the
difference in answers was due to the variation of the inquirers. Here
are some examples:-

A) On the authority of Abi Hurairah that he said : The Messenger of Al-
lah was asked, which deeds are considered the best? He replied
“The faith in Allah” Then what ¢lse? He replied “Jihad in the
cause of Allah” . Then what? He replied “An accepted Hajj” ()

B) On the authority of Ibn Mas‘oud that he said : I asked the Messenger
of Allah, (peace and prayers be upon him), which deeds are con-
sidered the best? He replied “Performance of Salat on time” I said;
and what comes after that ? He replied “Dutifulness to parents”
I said : and what comes after that? He replied *“Go to Jihad in
the cause of Allah” (2,

(1) Narrated by Muslim, vol 3, p 88.
(2) Narrated by Muslim vol 1, p 89.
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1 - “Figh At-Tadayon Fahman Watanzeelun” written by Abdul-Majeed
An-Najjar. The first part of it has diagnosed the devastating Is-
lamic reality as well as the factors influencing in it, whereas the
second part dealt with the Figh of revelation; that is to say the ref-
ormation of the legal judgements .This book consists of 300 pag-
es but it didn't deal with all aspects of Figh regarding the true
state of affairs. Instead, it served well the sphere of Da‘wa (call).
Moreover , the presenter of this book, 'Umar Obaid confirmed that
the writer didn’t take “Fighul Tadayon Fahmun Watanzeelun”
from all its aspects.

2 - “ The Figh Regarding the State of Affairs, its Elements, Con-
sequences and Sources”:- This book was written by Nassir Sulie-
man Al-A’mr, it is in 78 pages of small size . The writer of the
book has confined it to discussing the contemporary conditions of
the factors which influence communities as well as to the forces
which dominate the states, the ideologies directed to upset the
creed and the legal means of protecting the Ummabh in the present
and the future 1,

3 - “The Figh Regarding the State of Affairs, between Theory and
Application” for Ali Ibn Hassan Al-Halabi Al-Athari:, contains
96 pages of middle size . In the book, the writer reported that
Figh regarding the true state of affairs is an original source of the
Figh principles regarding the religion of Allah. The writer has
concentrated on part of the political contemporary issues as well

as on the conspiracies made by the enemies hatched towards the
Ummah.

4 - “A Question and an Answer about the Figh Regarding theTrue
State of Affairs”, a book written by Shiekh, Nassir Addin Al-
Albani, which contains 83 of pages of small size and was pre-
sented by  Ali Ibn Hasan Al-Halabi in 22 pages. . The book de-
fined the Figh regarding the true state of affairs as being the
awareness of what might concern the Muslims-and whatever per-
tains to their affairs or to alarm them from the cunning of their
enemies and to raise them practically, nof by words. However, El-
sheikh Al-Albani was criticized like those preceding him for con-
fining the Figh regarding the true state of affairs to some of its
particles as well as not tackling it in a comprehensive way .

(1) See the book and the writer above , p 10.
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Figh Regarding the True State of Affairs
A Fundamentalistic Fighi Study

Dr : Hussain Mutawi‘At-Tartouri :-

Figh regarding the true state of affairs is defined as following the
method of independent reasoning (Ijtihad) in the realization of the(Al-
Ahkam)rules whether general or specific.

Realization the rules in the general form is known as the applica-
tion of rules proven by legal evidences from the Book, Sunnah or any
other source.Whereas the rules in the specific form is considered one
of the types of realization of the rules in the general form and it aims
at viewing of any mandatory; and it is also more precise than the gen-
eral one.

Significance of the Figh Regarding the True State of Affairs

1 - If this Figh is not being realized by the Mujtahid, then he will be
isolated from the problems facing the Ummah and hence would
not be able to find solutions for them, and he will be confined to
repeat the (Ijtihad) stated by those who preceded him. Indeed, the
Figh regarding the true state of affairs gives this religion its re-
ality in every time and at any place.

2 - This type of Figh is correlated with comprehensive evidences and
fundamentalistic principles such as realization of the rules, rea-
sons of Quranic revelation, reporting of hadeeth and the applica-
tion of discretion in a legal decision (Istihsan), although its link-
age with those other than (Istihsan) is more yet it has an evident
relation with it (1),

The previous studies mean the contemporary books that were written
on the subject of Figh that relates to the state of affairs, and they are :

(*) Professor of Figh principles (Usout), Department of Islamic Culture, Faculty of Educa-
tion. King Sa‘ud University.
(1) Al-Mowafaqat, (Ashshatibi) vol 4, p 206-209.
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And He also says ;
But if you fear that ye shall not
Be able to deal justly (with them)
Then only one, or
That which your right hands possess
That will be more suitable
To prevent you
From doing injustice (1),

This indicatg:s that if it is feared not to treat wives with justice, then
only one will be sufficient so as to prohibit the evasive legal device
of injustice.

* The examples for that are numerous and would not be restricted ,
and were tackled by jurists. So, whoever insists to obtain extra
more examples, should check them in their positions.

(1) Surat An-Nisa, verse 3.
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“Go, both of you, to Pharaoh

For he has indeed

Transgressed all bounds (1),
And also He Says :-

“But speak to him mildly;

Perchance he may take

Warning or fear (Allah) * ),

4 - The Legislator also prohibited to combine two sisters in wedlock at

one and the same time and to marry a woman together with her pa-
ternal or maternal aunt as that might resulted in breaking ties with
kith and kin and create disputes among relatives. Allah Almighty
states the following verse :-

And two si_sters in wedlock
At one and the same time.

Except for what is past ; 4.

5 - The Messenger of Aliah, (peace and prayers be upon him) forbade

building of mosques on the graves and performing Salat therein be-
cause that is an imitation to the graves worshippers ). Also he
cursed the Jews because they made the graves of their Prophets as
mosques. . All this prohibition is considered as warning for their

action.

6 - Allah Almighty permitted the marriage of four women in His saying:

If you fear that ye shall not
Be able to deal justly

With the orphans

Two, or three, or four,

—————

Surat Taha, verse 43,

Surat Taha, verse 44.

Surat an,Nisa, verse23,

I ‘lam Al-Muwaqui‘een, vol 3. vol 3. p 137-159.

Sahih Muslim (An-Nawawi commentry) vol 5, p 12-13.
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the Messenger of Allah, (peace and prayers be upon him), Ad-
hahhak Ibn Sufian Al-Kilabi stood up and said: The Messenger of
Allah, (peace and prayers be upon him) had once written a letter

to their statement intending a little twist to suggest some insulting
meaning and hence the Muslims were prohibited to pronounce it in
order to prohibit the evasive legal device of imitation and also lest
might be as a pretext for the Jews to say to the Prophet , (peace and
prayers be upon him), by means of imitating Muslims intending by
it a different meaning from that of the Muslims (.

3 - Also Allah Almighty prohibited calling for sale when the time of
calling for Jumu‘a prayers is proclaimed so that it would not to be
taken up as a pretext for engagement in trade and not than attending
it. Sale in origin, is permissible,but if taken as a means which dis-
tracts from doing a duty, then it should not be permissible, but fur-
thermore is prohibited by means of prohibiting such evasive legal
device in compliance with Almighty saying : -

O ye who believe ! _

When the call is proclaimed

To prayer on Friday

(The Day of Assembly)

Hasten earnestly to the Rememberance
of Allah, and leave off

Business (and traffic)

That is best for you

If ye but knew @,

4 - Also Allah had commanded Moses and his brother Aaron to speak
kindly to their greatest enemy and the most drastic disbeliever in-
Almighty i.e (Pharaoh) for fear that speaking harshly to him might
be a pretext to become alienated and lacks his patience and hence
Allah had prohibited them doing the permissible lest the im-
permissible resulted from it , which is his fleeing from the religion
as well as plea. Allah Almighty says in this respect.

E‘l.)"—l.‘lam Al-Muwagqui'een vol 3. p 137,
(2) Surat Al- Jum‘a, verse 9.
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3- When the action permitted would frequently lead to an evil; for not
any pretext that lead to an evil is to be prohibited but it is pre-
conditioned that it should frequently lead to a prohibited deed such
as when the Prophet, (peace and prayers be upon him) prevented
the killing of the hypocrites though he knew them; and their being
killed would be a certain benefit, lest that might be regarded as a
prtext which could lead to the alienation of people from him.

Applications on the Principle of Evasive Legal Devices that re-
veal its Significance in Preservation of Judgements :

Allah Alimghty says :
Revile not ye
Those whom they call upon
Besides Allah ,lest
they ouf of spite
Revile Allah

In their ignorance (U

Allah prohibited the revilement of the pagans idols although this
may be considered as zealous love for Allah and humiliation to their
void idols because that would be a pretext resulted in cursing of Al-
lah Almighty by the pagans and that involves a great evil;that is why
the Believers were prevented and prohibited from doing so (2.

2 - Allah Almighty says :
O ye of Faith!
Say not (to the Prophet)
Ra‘ina, but say, ‘Unzurna.... &,

the Messenger of Allah, (peace and prayers be upon him), Ad-
hahhak Ibn Sufian Al-Kilabi stood up and said: The Messenger of
Allah, (peace and prayers be upon him) had once written a letter

E-l—)“-Surat Al-An‘am , verse 108,
(2) Tafseer Al-Qurtobi, vol 2, p 58 .
(3) Surat Al-Bagarah, verse 104
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It was reported in “Tahtheeb Al-Furony” : and what scholars
have disagreed upon is the artisans of commodities. It is said: they
should pay a satisfaction guraranty if they claim the loss of them in
order to prohibit the evasive legal device of taking them, because
they affect the commodity while processing it to be changed in way
that its owner would not recognize when sold. And it is also said :
they should not be fined by a sastisfaction guaranty because they are

free lancers and their services is based on trust (1,

Scholars also disagreed regarding fining those who transport food
stuff from place to another, some said : they should pay if the food
is damaged so that they might not take any thing from it ,while oth-
ers said that they should not guaranty it (@ .

Conditions of Putting the Principle of Evasive Legal Devices into
Operation as Viewed by those who Stand up for it : -

1- When the action is permissible but taken up as a means which leads

2-

to an evil such as the sale contract when used as a means leading to
Riba.

If the evil deed out weighs the benefits of the permissible deed or is
equivalent to it, it would be prohibited by means of prohibiting the
evasive legal device . However, the legitimate deed should have a
benefit out of it, otherwise it should not be legitimate and that its
benefit should out weigh the evil resulted from it. Ashshatibi said in
this regard : no benefit is expected with the occurrence of an evil
that is equivalent or exceeding to it @),

But if the benefit resulted from a legetimate deed out weighs an evil
, then that deed should not be prohibited and so for the pretext. Ex-
ample for that is the virtue of Jihad which exposes the infidal to die
in the state of infidality or leads the infidal to kill a Muslim. More-
over, all punishments are prescribed for the sake of bringing ben-
efits or for avoidance of an evil although they cause harm to others
when applied . However, what is meant by that is to remove the
evil because it is not the purpose of the Legislator when legisiating
such rules @, -

(1) Tahthecb Al-Forouq vol 2, p 43.
(2) Al-Furoug, vol 2, p 32.

(3) Al-Muwafaquat, vol 4, p 196.
(4) Al-Muwafaqat, vol 2, p 352,
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3/

Their modesty : That will make
For greater purity for them :
And Allah is well aquainted
With all that they do (I},

Also they reasoned out by the saying of he, (peace be upon him),
to Ali Ibn Abi Talib, may Allah be pleased with him, “Never fol-
fow a glance with another, yet, for you is the first while the
second is not for you” @ .

what is preferred regarding this issue is the opinion of those who
believe in the prohibition of viewing of the unrelated women
whether by libido or not because it is the most comrect and the
most cautious as all parts of woman are considered as pudendum
and her shape is attractive . So, the Muslim should get rid and re-
lease from what may alret or stimulate the libido and throw into
temptation in order to prohibit the evasive legal device.

Warranty of Artisans’ Work: Scholars have two staterents re-
garding this issue ;the first is that artisans should pay satisfaction
guaranty because they affect and change them while man-
ufacturing the commodities in a way that their owner would not
recognize when sold and therefore they should be fined in order
to prohibit the evasive legal device of taking (the commodity).
The second is that they should not pay sastisfaction guaranty as
they are free lancers, and that the employee is trusted because his
service is based on trust . )

- o——

{1) Surat An-Nour, verse 30.
(2) Sunan Al-Tirmithi, vol 6, p 10.
(3) Al-Furoug vol 2. p 32,
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for a definite term and then buying it for a price lesser than the first one
and if this occurs with collusion, the two sales would be void because it
is a sort of stratagem; and if he doesn’t act in collusion, only the second

sale would be void by means of prohibiting the evasive legal device @)
Also it was narrated about‘Umar that he said : the Messenger of Allah,
(peace and prayers be upon him) said, “If you conclude your sales by
means of ‘iyna and followed the tails of cows and abandoned Jihad,
then Allah will send for you disgrace which He will never lift from
you untill you return to your religion” @ .

2 - Viewing of women : They stated different opinions regarding this
matter. Is it forbidden because it may lead to adultery? or is not re-
garded forbidden? Malikieyah beleived that it would not be for-
bidden unless it occured by libido. It was repored in “Tahtheeb Al-
Furoug” @) that Malik permits it if it occures without libido while
others disapprove it . Ashshawkani stated @ it was reported in ¢
Al-Bahr’ about jurists that it is permissible even it occures with li-
bido ©),. whereas Al-Hanafieyah don’t permit looking at the face
and palms with libido. © .

Those who believe in forbidding viewing of the unrelated women de-
rive evidence from Allah’s statement : -

Say to the believing men
That they should lower
Their gaze and guard

(1) Majmou’ Fatawa sheikh Al- Islam Ibn Taimeyah vol 29, p 30.

(2) Sunan Abi Daoud, vol 2, p 246.

(3) Tahtheeb Al-Foroug, vol 3, p 275.

(4) Ashshawkani : Mohammed Ibn Ali Ibn Abdullah. He was a jurist of the great scholars
of Yemen. He was born at Hajarat Shawkan and bred in San‘a which he was appointed
its judicary.He has 114 books; (Nayl al-Awtar), (Al-Fawaid) (As-sayl Aj-Jarrar), born
1173 H-and died in 1250, See Al-A ‘'lam (Az-Zirakely). vol 6, p 298.

(5) (Nayl Al-Awtar), vol 6, p 128.

(6) Adduar Al-Mukhtar, vol 6, p 365.
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credit of five Riyals for ten ones for a certain term in such a
means to manifest the form of sale therein. However, Ashshafi‘i ,
may Allah rest his soul in peace, said that the form of the sale is
to be considered and the matter is to be taken as it appears ;and
hence that would be permissible. While Hanabilah stated as a
condition to permit such a sale that both buyer and seller should
not act in collusion, and also they said: with collusion both sales
become void and in case of no collusion, the second sale only be-
comes void in a way to prohibit the evasive legal device.
Ashshatibi , may Allah pour mercy upon him, said : the principle
of pretexts has been arbitrated by Malik in most of the Figh chap-
ters because the nature of it is to be used as a means which leads
to benefits. Whenever sale is completed, firstly, on a commodity
for ten Riyals for a definite term then the permissibility apparent
and is to be taken from the fact that the sale generally leads to
benefits . But if it is intended by that sale is that it Ieads to the
selling of five Riyals in cash for ten Riyals for a definite term in a
way that the seller buys his commodity from the purchaser who
bought it for five Riyals in cash, then the result of this action
would not be until the owner of the commodity sells. However ,
the commodity, here, is considered nonsense and vain discourse
because nothing of the benefits for which the sale had been leg-
islated existed. But all this would be on condition that an in-
tention might be shown for that, or it may prevail among people

in terms of habit (1) .

Malikiyah derive evidence for the prohibition of sales on credit
from the saying of ‘Umar Ibn Al-Khattab “ leave usury (Riba)
and suspicion. ,, Indeed, Malikiyah did not generalize the pro-
hibition of sales on credit, but they rather confined it by setting
definite stipulations in definite forms.

As for Hanabilah, Sheikh Al-Islam Ibn Taimeyah @) | may Allah
rest his soul in peace, said : The matter of “iyna (credit on sale) is
considered of pretexts and is defined as selling of a commodity

(1) Al-Muwaffaquat, vol 4, p 130-131.

(2) Ibn Taimeyah: Ahmed Ibn Abdul-Halim Ibn Abdul-Salam Al-Dimashqi Al-Hanbali
Shiekh Al-Islam . He used to be a preacher, Quran keeper and interpretor and a jurist
who follows Ijtihad (independent reasoning). He has many useful compilations, He
was bom 661- H and died 738 H . See Al-Bidayah Wannni-Hayah (Ibn Khathir), vol
141 p 132-141
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Of what was unanimously permitted by the Ummah is when-
ever the pretext rarely leads to the prohibited result. . For in-
stance, cultivation of grapes is of the permissible actions because
it leads to much benefits, though it may be usad as a means for
making wine . So, is the cultivation of grapes prohibited lest it
might be used in wine? Jurists said : In the view of the fact that
the permitted means therein rarely leads to the forbidden result,
s0 , this legitimate mean is not being prohibited.

b-  The division where disagreement has occurred : In this divi-
sion, we find that the pretext frequently leads to the forbidden
such like viewing of and talking with the unrelated woman with
libido which frequently leads to adultery. Another example is the
sales on credit which veiwed by Malik as frequentiy leads to usu-
ry (Riba) and this sort was disagreed upon by owners of juristic
schools (Mathahib) . Malikiyah and Hanabilah believed that it
should be prohibited and removed because avoiding of evils is
prior than obtaining benefits ,and since that gernerally leads to
the forbidden it should be prohibited .Whereas Shafi‘iyah, Hanafiyah

and Ibn Hazm () Al-dhahiri believed that it should not be prohibited

Examples of what they Disagreed upon :

1- Sales on credit : such as the one who sold a commodity for ten
Riyals on credit for a month and then he bought it from him for
five Riyals before the month terminates. Malik did not approve
that because he (the seller) paid five Riyals now, and received ten
at the end of the month a thing which can be defined as a

(1) Tbn Hazm; Ali Ibn Ahmed Ibn Sa‘eed Ibn Hazm, one of the Islam jurists and was one
of leading researchers. He used to be a jurist and a Quran keeper who derive rules from
the Quran and Sunnah. He has many compilations; (Al-Fasl, Fil-Milal Wal-Ahwa wal -
Nihal), (Al-Muhullah), (Hajjat Al-Wada‘). He was born in 384 H- and died 456, Sec
Al-A’lam (Az-Zirakely). vol 4, p 254-255,
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a- Mentioning of what they have agreed upon of views as a whole,

and what they have agreed upon to prohibit of the evasive legal
devices, according to the availability of constant evidences that
prove the necessity of prohibiting that. They agreed on pro-
hibiting the privacy with a foreign woman as it is a means lead-
ing to adultery. Ibn Al-Qayiem reported in this respect : The
Messenger of Allah, (peace and prayers be upon him) prohibited
as (Haram) the privacy with unrelated woman even in the case of
learning her Quran and also prohibited taking her in travel even
for Hajj and visit her parents with the purpose of removing the
pretext of what should be feared of sedition occurence. (), Also
the Prophet (peace be upon him), prohibitcd to meet seperately
with foreign woman and also her travel with any one other than
Mahram (2), Hence, other scholars agreed on that based on what
was said by he (peace be upon him) “Awoman should not trav-
¢l unless with a Mahram, and no man is to be alone with a
woman unless there is a Mahram”. Then a man said : Oh Mes-
senger of Allah, I like to go with the army of so and so , but my
wife gfmts to perform Hajj. The Prophet said to him “Go with
her” ),

However, the situations where necessary arises are excluded,
such as when some one passes by an unrelated woman alone on
the road or the like, in this case, he is allowed to accompany her
or, moreover , it would be incumbent upon him to accomany her
if he fears for her if left alone. In this, there is no disagreement.

That, entails an apparent indication of the keenness of the wise
Legislater towards protecting the woman and keeping her hononr
as well as keeping her away from places of treachery and sedi-
tion. Moreover, it indicates the obligation that men should keep
away from places where one could be over stimulated. Con-
sequently, Shari‘ah ordered that every gate through which a
harm or an occurence of a forbidden act is expected,should be
closed and should not wait till it occurs.

(1) I'lam Al-Muowaqui‘een vol 3, p 139,
(2) See Sahih Al-Bukhari, vol 7, p 66.
(3} Sce Sahih Al-Bukhari, vol 3, p 47.

11-



*The Principle of Prohibition of Evasive Legal Devices and its Effect in Judgments *

Moreover, Ibn Al-Qyiem said : Shari‘ah permitted, recommended
or obligated this division to a degree proportional to the benefits it
achieves, and also Shari‘ah mentioned the prohibition of what is in-
cluded in the first division in a degree proportional to the evil it caus-
es. However, the second and the third divisions were not considered
but prohibition is preferred therefrom (1) .

Comparison among these Three Trends :

These three scholars: Al-Qurafi, ) . Al-Shatibi, ®) and Ibn Al-
Qayiem may Allah pour mercy upon them ,were the most who dis-
cussed the principle of evasive legal devices. Even they showed dif-
ferent trends regarding this principle, they were in total agreement
about the content and the meaning . According to them, the origin of
considering pretexts is to look into the actions’ outcome. That is to
say, every action is to be given the rule to which it might lead . If the
action leads to an interest, it would be accepted;and if it leads to a pro-
hibition, it would be prohibited. The way which leads to the Haram is
considered Haram and the way which leads to the permissible is per-
mitted, and whichever duty is not fulfilled without it is considered
obligatory. Viewing of foreign woman merits is Haram (unlawful) for
it leads to the prohibited adultery, and abandoning of sale when the call
of Jumu‘a prayer starts is obligatory because it is a means leading to
the duty which is the performing of Jumu‘a prayer. Generally, means
take the rule of intents both in legalisation and prohibition.

Disagreement Regarding Prohibition of Evasive Legal De-
vices and Clarification of its Causes :

A) Statement of scholars Mathahib regards prohibition of evasive le-
gal devices :

(1) Sec I'lam Al-Muqui‘een, vol 3, p 136-159.

(2) Al-Qurafi: Ahmed Ibn Idris Ibn Abdur-Rahman. Helwas one of the Malikiyah Schol-
ars; and he was bom, bred and died in Egypt. He has considerable compilations on
Figh and fundamentals (usul), (Az-Zakhirah) (Anwar Al-Burouq) and (Al-Yawaquit).
He died 684 H, See Al-A‘lam (Az-Zirakely), vol 1, p 94-95.

(3) Al-Shatibi : Ibrahim Ibn Musa Ibn Muhammed Al-Lakhmi. He used to be a fun-
dametalistic and a Quran keeper who belongs to Ghamata. He was one of the Malikyah
Jurists. He wrote (Al-Mwaffagat Fi usoul Al-Figh), (Al-Majalis). He died 790 H See
Al-A ‘lam (Az-Zirakely), vol 1, p 75.
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Types of Evasive Legal Devices :

Scholars were in disagreement regarding their division of the pre-
texts. Maliki scholars divided them into three divisions: the first one
which is unanimously prohibited such as digging of wells in the roads
of Muslims and putting poison in their food which is a means leading
them to death. The second one which is unanimously permissible such
as their preventing or refraining from the cultivation of grapes for fear
of being used as wine; and the abstention from adjacency in houses fear-
ing from adultery.This and the like were approved by the Ummah of
not to prohibit as their benefit out weighs their malicious acts. The
third division is the one which is not agreed upon either to be pro-
hibited or permitted like viewing of a foreign woman as that regarded
a pretext leading to adultery. That to say without libido and that was
permitted by Malik, while others forbade it. However, if viewing of a
foreign woman occurred with libido,then its prohibition which is
agreed upon (I}

Ibn Al-Qayiem @ divided pretexts into four divisons:-

1/ A means which leads to an evil such as drinking of an intoxicant
which leads to the evil of drunkinness.

2/ A means prescribed for the permissible whose purpose is to lead to
an evil such as the one who marries intending Tahlil (making of a
divorced woman return to her husband by another man marrying
her but not copulating with her) ,or like the one who concludes a
bargain intending Riba thereby.

3/ A means prescribed for the permissible by which is not intended
to lead to an evil but mostly it leads to an evil as its malicious
acts out weigh its benefits the same as the one who performs
prayer not upon Allah’s hands.

4/ A means prescribed for the permissible and may lead to an evil but
its benefits out weigh its evil such as viewing of a fiancee.

(I) Al-Furoug vol, 3, p 32-33,

(2) Tbn Al-Qayiem: Mohammed Ibn Abi Bakr Ibn Sa‘d . one of the great scholars . He was
bom and died in Damascus. He used to become a pupil of Sheik-Al-Islam Ibn Tai-
meyah to the extent that he used to support whatever issued by him, He has many com-
pilations (I'lam Al-Muqui‘een) (At-Turuq Al-Hikameyah), Born in 691 H- and died
751 See Al-A‘lam (Az-Zirakely) vl 6, p 56.
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The Principle of Prohibition of Evasive Legal
Devices and its Effect in Judgments Implementation

Dr : Sa‘d Ibn Ghareer As-Salmi:- )

Judgements sources are two divisions : intents and means. Intents
are the basics which form the interests and evils in themselves. The
means are the ways which lead to interests. Intents and means are
strongly associated as intents can’t be attained without the reasons and
ways which lead to them; that is why their ways and reasons are at-
tached to them and are considered by them.

Some means are legitimate and others are prohibited. Means which
lead to unlawful acts and sinful deeds are considered prohibited (Har-
am) to the same degree as them. Whereas the means which lead to
obediences and Qurubat {(every offering that make one near to Allah)
are considered according to their destinations, the mean which lead to
the duty is obligatory, the means which lead to the permissible is per-
missible and the means which lead to the recommended is rec-
ommendable. Scholars of Shari‘ah perceived the danger of pretexts
since early time , and therefore they divided them into chapters and
explained what is lawful and unlawful , and what is prohibited and
permissible from them.

Definition of Pretexts :

Pretext in the language is defined as medium(!), and in Shari‘ah, is
defined as ways and means whether leading to an interest or to an evil
by words or deeds. Thus, if it is said; that this is from the point of the
prohibition of evasive legal devices, it means by this that it is from the

point of prohibiting the means leading to evils® .

(*) Faculty of Shari‘ah and Islamic Studies, Department of Shari‘ah, Ummal- Qura Uni-
versily, Makkah Al-Mukurramah .

(1) Al-Misbah Al-Muneer. vol 1, p, 222.

{2) Tahtheeb Al-Furougq, vol 2, p 42.
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Muslim citizens of her country. Also, we have recently
witnessed what deviations three professors working in an
Arab university, have brought aiming to defame the re-
ligion of Allah and emptying minds of the creed in which
they believe. All of those took shelter with a foreign pro-
tection which offered them so much propaganda . However,
all of these are considered but a small cycle in the frame-
work of the struggle directed by many concealed corps; and
due to this struggle, people like those may increase and
may attain a form of schools and powers which are fortified
and equipped with many spiritual and materialistic en-
ergies.

Although these deviations would fade away like the oth-
er through history, in conformity with Allah’s saying:
~ Fain would extinguish
Allah’s Light with their mouth
But Allah would not allow
But that His Light should be
Perfected, even though the Unbelievers
May detest (it). (V
Yet, the Ummah is still requested to fortify its genera-
tions by knoweldge and faith, and this fortification would
not be without the “methods of education” which would
“perserve”the minds of generations and teach them the re-
ality of their creed which was brought by their Messenger
to be mercy for all mankind. And hence they would be-
come more powerful and more determined to confront the
challenges and risks in the framework of the successive col-
lisions of civilization.

And Allah is the Helper
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Up to His Almighty saying;
But when they are alone.
With their evil ones
They say: “we are really with you
We (were) only jesting”. (1)

A third example is the forging of lies against the Mes-
senger of Allah by telling of him other than he used to say,
and relating many of the fabricated ahadeeth to him, and
what came after that of the increasing number of “sects”
through the history of the Ummah; and what was propagat-
ed from thése sects such as disorders, fighting and dividing
of the Ummah.

However, those hypocrites and those who make sus-
picions about this religion together with thc adherents to
these “sects” were not only considered as individuals who
found difficulty in understanding the creed or were still un-
der the effect of their “‘ignorance” or rather being in-
fluenced by another creed or religion, but some of them
were recruited to play the role of “deputization” in the
framework of the existing struggle against Islam and its
civilization at that time .However, what was told by Allah
that they are alone with their evil ones, in the previously
mentioned verse, indicates the contact between them and
their deputies in the framework of the civilizational strug-
gle. :

The attempts of “emptying minds” has not come to an
end through the long history and would not come to an end
till Allah inherits the Earth and all beings thereon. We have
recently witnessed what an aberrant has tried to defame
the Holy Book of Allah; and what a devious woman has at-
tempted to blemish the behaviour of her people and the
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Also, He says;
Or do they say,
“He has forged it”?
Nay, it is the Truth
From thy Lord ... ()
And His saying:
Or do they say,
“He fabricated the (Message)”*?
Nay, they have no faith ! @
Let them then produce
A saying like unto it,
If (it be) they speak
The Truth ! ¢
As for those who denied it (Quran), Allah described
them as oppressors and sinners in His Almighty saying:
Who doth more wrong
Than such as forge a lie
Against Allah, or deny
His signs? But never
Will prosper those who sin, 4
Another aspect of those which are founded on the basis
of challenge and emptying of minds are hypocracy and the
change of hearts which were both adopted as means of war
against this civilization, Allah explained that to His Prophet in
his saying: .
Of the people there are some who say.
“We believe in Allah and the Last day
But they do not (really) believe. &
Fain would they deceive
Allah and those who believe,... ©

(1) Surat As-Sajdah, verse 2.
(2} Surat At-Tour, verse 33,
(3) Surat At-Tour, verse 34.
{4) Surat Yunus, verse 17,

(5) Surat Al-Baqarh, verse 8.
(6) Surat Al-Bagqarah, verse 9.
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Praise be to Allah, the Cherisher of the Worlds, and
peace and prayers be upon His Messenger, the Honest:,

Civilization collision is an eternal fact although some of
us deny that out of transient courtesy between people differ
in their belonging to this civilization, or that one.

The belief that this stroggle is real is based on two facts:
the first is the nature of man and his selfishness, and his ad-
herence to the creed in which he believes. Perhaps, no one
denies how this nature influences his behaviour as he is liv-
ing on this earth with fears and obsessions surrounding him.

The second fact is that the reality of the former civliza-
tions and the violent encounters which they faced through
history confirms the first fact, and that due to these con-
flicts, some civilizations had dominated and flourished, and
others had perished and faded away as a result of the power
of this civilization and the weakness of the other.

Our civilization had witnessed, through history, various
types of challenges which were not witnessed by another
civilization, and that may be due to many unlimited rea-
sons. Undoubtedly, this challenge has attained several
means which were all centred on the attempt of “emptying
minds” of faith in their creed . This attempt took up several
aspects:one of them is instilling doubts about Quran .Allah
replied to them in many verses of His Holy Book, and says;

Do they not ponder on

The Quran?

Had it been from other

Than Allah, they would surely
Have found therein

Much discrepancy. (1)

(1) Sura An-Nisa, verse 82,



Contents

o A Letter from the Staff ...

+ The Principle of Prohibition of Evasive Legal Devices and
its Effect in Judgments Implementation..............ceceeccnne.
Dr. Sa ‘d Ibn Ghareer As-Salmi.

o Figh Regarding the True State of Affalrs
A Fondamentalistic Fighi Study....
Dr. Hussain Mutawi‘ At-Tartouri

« Diyah Paid for Homicide Between the Murdered Person
and his Inheritors, in Islamic Figh ... oo
Dr. Nizar Ibn Abdul-Karim Al- I-Iamdam

Considered as Zakat .......
Dr. Ali M-Tbrahim Al-'amri

o CASES FROM JURISPRUDENCE (FIQH) POINT OF VIEW

- The Rule of Money of non-Muslim and what is Incumbent
upon Muslim towards it ...

- The Manner of Sitting in the Salat and what its Obhganon

- The Legal Criteria for Necessity and its Application on
SOIME CASES ...cornrrrrmmrmsssesisssasmmrsesssssssastssssiimmssssrssssssssssssessension

- The Rule on the one who is used to Travel inspite of his
Debts and his Family’s Needs of Custody and whether his
Travel is considered Legal ..

- The Rule on the Agent if he acts in Collusion with the Buyer
of the Commodity and hence Sells it to him on condition

that he (Agent) shares him in it ..o,

IMMORTAL PERSONALITIES

Abdullah Ibn Mas‘oud .. .-
Dr. Mohammed Ibn Sa ‘d Al—Show1ar

¢ Release of Debts from the Impovenshed and whether is

21

34

47

58
65

68

75

92




N
)

i S PR
") ()
»
el

»
N2

%

o's' e"\

d

2

/) > ’ %o ¥,
S p st

-

sl

In the Name of Allah, Most Gracious, the Most Merciful
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8- Research should be concluded by a bricf summary indicating results
and opinions included in it .
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Whom Allah intends good grants him the
knowledge and insight in Religion Hadith
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