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* VolIX, 1997, 33rd Edition, Contemporary Jurisprudence Research Journal *

Ibn Qudama has enquired about Zakat of olives and whether it
falls within the rule of grains and fruits, and that Zakat is obligatory
therein, or rather does’nt fall such as vegetables and flowers and oth-
ers, and that Zakat is not obligatory thereon. The opinion of both Ibn
Abbas and that of other people have indicated that Zakat is obligatory
reasoning out of what was narrated about Ibn Abbas in the saying of
Allah Almighty .

. But render

The dues that are proper
On the day that the harvest
Is gathered ..... ()

Ibn Abbas explained the word { dues ), as the commanded Zakat
which carne in context with olives and pomegranate because it would
be possible to save the crop as in dates and raisins (@, Also, Al-Kittani
quoted the disagreement of scholars as concerning the estimation of
deiya ( blood - money ) which is to be paid to compensate for the fin-
ger when defected. He quoted the opinion of Ashshu‘abi who has giv-
en testimory that Murouq and Shuriah have indicated that the ten fin-
gers are similar in rule for paying Dieyah which was designated by ten
camels and that opinion has been already stated by Ibn Abbas .

The above, are some of the indications of Ibn Abbas’ biography
and knowledge (may Allah rest his soul in peace). He used to be a re-
fernce for the Companions when they disagree. Ibn Abbas would not
have obtaineed that unless by keeness , modesty and the good man-
ners when he takes and asks. Ibn Al-Hanafiya said when Ibn Abbas
had died and buried : Today, the pioneer of this Ummah has died, may
Allah rest him in peace ....

(1) Surat Al-An‘am verse 141 .
(2) Al-Mughni V 4, P 160 - 161 .
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manniers in asking knowledge and his modesty when receiving it, that
is why the great Companions of the Prophet have loved him, a thing
which motivated him to obtain more knowledge .

Some of his Legal Opinions ( Fatawa ) :

Allah has granted Ibn Abbas broad knowledge a thing which made
people refer to him in the interpretation of the Holy Quran, Quran sci-
ences, Figh, Futia ( legal opinions ) and in Hadith which he has ob-
tained by tracing the Companions of the Prophet, {(peace be upon
him).

It was noted about him ;: No one is more knowledgeable in judge-
ment of Abi Bakr, Omer and Othman as Ibn Abbas, and no one was
such a scholar in Figh as him, and no one has been in command of
poetry and Arabic language as him. Ibn Omer has certified with his
distinguished status in knowledge, and said : Ibn Abbas is the most
knowledgeable among us .

In the sphere of interpretation, all the commentators depend on his
opinions in the desendence of Quarnic verses as well as the required
indication of the meaning. Selama Ibn Kohail said : Truely ! It is Ibn
Abbas who is the best commentator of Quran, because he was award-
ed deep thinking due to the blessing of invocation the Prophet has
made to him. Ibn Katheer was interested in reviewing his opinions
more than any one else. He was so clever and brilliant to understand
and realize the Sunnah of the Messenger, a thing which enabled him
to get an accurate perception to the concept of ( Hadith ) .

He disagreed with Ali when he burned some of apostates and said
“ 1 wonld not have burned them with fire because the Messenger of
Allah,( peace be upon him ) had said *“ Whoever changes his religion,
you shonld kill him”. Speaking about his cleaverness and ability of in-
terpretation of Quran, Ibn Asakir reported that the son of Hercules,
Caesar and a man of the people of knowledge sent messages very
challenging to Mu‘awyah, but Ibn Abbas was able to answer them all.

If we would like to speak about his jurisprudence position, it
would be sufficient to mention only two books, they are: ( Mu’jam
Figh Assalaf ), ( Al-Mughney ), Ibn Qudama .

From Mu‘jam Figh Assalaf, Al-Kittani referred to (370) cases in
his Mu‘jam, where as Ibn Qudama, in - Al-Mughni - quoted more
than ( 480 ) of cases. So, If all these cases were to be collected in one
book under the name of Figh Ibn Abbas, it would be of great number,
a thing which help to show his rank .
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that Bilal came to him and asked the Messenger of Allah to Salat. The
Messenger of Allah then performed Salat without renewing ablution,
On the authority of Omer Ibn Al-Khattab that he said, the Prophet of
Allah, (peace be upon him) said ; ** Abu Bakr is the most kind among
my Ummah ( people ) .... and Abdullah Ibn Abbas is most knowl-
edegeable among my Ummah ( Habr Al-Ummah ). So, my Ummah
take care of him”.

Several narrations were stated regarding his seeing Gabriel. One
of them which was narrated by Sa‘eed Ibn Jubair ( may Allah rest his
soul in peace ) that he said : Al‘Abbas and his son, once came to the
Messenger of Allah when Gabriel was with him. Al-Abbas greeted
him, but the Messenger did not return the greetings. He said :
Al‘Abbas didn't accept that. When Al’Abbas moved , his son Ab-
dallah asked him : Oh my father, who was the man with the Prophet,
(peace be upon him) ? Al‘Abbas worried about that, and he feared that
something might affected his son because he had never seen a man
with the Prophet, (peace be upon him). Consequently, he came to the
Prophet, (peace be upon him) and said : Oh Messenger of Allah,
I came near you and greeted you, but you did not return my greeting
to you , soon after I left, my son asked me about that man who was
with the Prophet, ( peace be upon him ). The Messenger said ¢ Has
he seen him ? That was Gabriel”. He said, then the Prophet, (peace
be upon him), rubbed his head, and invoked Allah to grant him
knowledge .

Al-Bukhari, Muslim, and Tirmithi have narrated , on the authority
of Abdullah Ibn Abbas, may Allah be pleased with them that he said
“Once, the Prophet, ( peace be upon him ) pressed me to his chest and
said * Oh Allah, teach him the Quran”. In another version, teach him
wisdom .

His Knowledge :

Ibn Abbas has been a sign of Allah’s signs { miracle ) in the
sphere of remembering and excellent comperhension. Although he
was young when the Prophet of Allah, (peace be upon him) was still
alive, yet he managed to have 1660 Ahadeeth in Assahihain. Ibn
Mas‘oud said about him * Truely , it is Ibn Abbas who is the best
commentator of Quran”. Ibn Abbas used to put his finger in his ear

lest he kept the bad songs and degraded poetry (1) . Tt was for his good

v - -—-————— -

(1) Al-a’lam ( Azzirakely ), V4 ,P229.
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Prophet ( peace be upon him ) .

It was said that once the Prophet of Allah had embraced him
(pressed him to his chest), and said *“ Oh Allah, teach him wisdom (the
urderstanding and the knowledge of the Quran)” (1),

Ibn Abbas had died, and Abn Al-Hanafiya had led the prayer of
Janaza on him when a white bird entered in his shroud, and never got
out till Tbn Abbas was buried and covered by earth. Ibn Al-Hanafeya
said “ By Allah, today, had died Habr Al-Ummah (the great scholar of
this nation). He was seventy years old when he died . @

His Virtues :

Ibn Abbas has many good attributes, and has a unique chracter-
istics and a prominant scientific status, a thing which made him el-
igible to take the lead. The invocations of the Messenger, ( peace be
upon him ) have reached him when he was a fetus in his mother’s
womb . As they were in Shi‘ab of Makkah , the Messenger , ( peace
be upon him ) has reported “ May Allah whitens our faces and reward
us with a boy child”. Soon, was born Ibn Abbas .

Maimouna Bint Al-Harith , one of the wives of the Prophet of Al-
lah , ( peace be upon him ) , was the maternal aunt of Abdallah Ibn
Abbas who used to spend with her several nights and some parts of
the day , a thing which helped him to take his first education and up
bringing from the cradle of prophecy .

Ibn’ Asakir reported in his history book that Ibn Abbas said :
“I came to the Messenger of Allah in the late hours of the night, and
performed my prayers behind him. The Prophet pulled me till I be-
came parallel to him, When he was wholly engaged in prayers,
I stepped backward, but he pulled my hand and made me parallel to
him, and, again when the Messanger of Allah, peace be upon him, was
devoted in his prayers, I stepped backward. When the Messenger
completed his prayers, he said to me “ Why do you step backword
when I make you parallel to me ?”’ Isaid “ Oh, Messenger of Aliah
| How should any one dare to pray parallel to you as you are the Mes-
senger of Allah Who has awarded you with the honour of prophecy ?
He said that was pleased as to this. Then he asked Allah to increase
me with a knowledge and comperhension. He said : then I saw the
Messenger of Allah asleep to the extent that he heared his snort, and

(1) Tuhfut Al-Ahwazi Fil-Manaquib . V 1,P 326 .
(2) Asadul - Ghaba V 3 P 263 - 264 .
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Immortal Personalities
Abdullah Ibn Al-Abbas ( 3BH - 68AH )

By . Dr : Mohammed Ibn Sa‘ad Al Showiar

Abdullah Ibn Al-Abbas Ibn Abdul Muttalib Ibn Hashim Ibn Abd
Manaf. He is the cousin of the Messenger of Allah, ( peace and
prayers be upon him ) . He was born during the last blockade the Mes-
senger of Allah ( peace and prayers be upon him ) as well as Bani Ha-
shim had suffered from in Ashshi'ab ( place in Makkah ). The Prophet
of Allah (peace be upon him ) had died when Ibn Abbas was thirteen
years old. He, the Prophet invoked Allah for him and said “ Oh Allah,
teach him Figh (jurisprudence) on Islam, and teach him inter-
pretation”,

Atta, one of his students used to entitle him Al-Bahr ( the sea )
that is to say he was a great man of knowledge . Also , Maimoun
when Ibn Omer and Ibn Abbas are mentioned to him, used to say that
Ibn Abbas is more acquainted with Figh than Ibn Omer.() He had a
super memory and a very fast in keeping . He grew up in the be-
ginning of the time of prophecy, so that he has accompanied the Mes-
senger, (peace be upon him ). All signs of cleverness and sharp men-
tality had been apprant on him since his early age .

He had narrated about the Messenger many of the sound traditions
( Ahadeeth ). He lost vision in his last days , and settled in Ta’if .

He had narrated 1660 Hadeeth in Asshihain ( Sahih Bukhari and
Sahih Muslim ) . Ibn Mas‘oud has reported “ The best commentator
on the Quran is Ibn Abbas”. Also, Atta narrated ( .... He used to as-
sign out his days : a day for Figh, a day for interpretation of Quran, a
day for expeditions, a day for poetry and a day for the incidents and
narrations of Arabs . )

Ibn Al-Atheer believes. that Ibn Abbas was the cousin of Khalid
Ibn Al-Waleed , and he has been entitled with Habr Al-ummah ( the
great scholar of the nation ) because of his great knowledge , and the
Prophet ( peace be upon him ) has palatalized him with his saliva , and
that Ibn Abbas has been honoured by seeing Angel Gabriel with the

(1) Wafayat Al-A'yan , Ibn Khalkao V , 3 P 62 .
(2) Al-'alam ( Azzirakely ) V4,P229.
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prices, their location in the maps and should also be acquainted with
their areas, boundaries and ail that pertains to them.

As appeared in the case, the boy’s father is supposed to feel that
his son is so wise and perspective for the meaning of selling and buy-
ing, otherwise he didn’t leave the store for him to dispose therein and
deals with the customers. Furthermore, the buyer is supposed to be of
good intention when he bought from a seller believing of his ability to
dispose properly as it was apparent to him from his appearance, his
behaviour and his perception for what he disposes.

The case, therefore depends on the facts provided which are to be
evaluated by the judiciary, concerning the boy’s ability to distinguish
as well as his knowledge that the selling is negative and the buying is
positive - what is meant here is the profit - and his distinction between
the excessive fraud and the simple one (1),

Also the judiciary is to evaluate the rate of fraud the father claims
and what should be done regarding the protection of the seller who is
of good intention in order to maintain rights, settle transactions and
eliminate disputes .

The summary of the case is that due to the importance of the
legality of man’s dispositions and what is necessary to safeguard
his rights as well as the rights of those who deals with them Figh
was interested in the capacity of the contracting party whether be-
ing seller, buyer or disposer. So, it is a must that he should be fully
responsible and prespective to the results of his dispositions, and
hence a selling would not be concluded from that who is not ra-
tional whether that was due to is insanity, minority and conscious-
ness .

Since the selling of lands is not of the easy matters, therefore
the boy’s father should have felt that his son is wise and per-
spective for the meanings of selling and buying, otherwise he
might not leave his son to dispose in the store and deals with the
custsomers. Also, the buyer is supposed to be of goed intention
when he bought from a seller believing of his ability to dispose .

The matter is but an issue of facts which are to be evaluated
by the judiciary regarding the boy’s ability to distinguish and his
knowledge that the selling is negative and the buying is pesitive,
and that he distinguishes befween excessive fraud and little one .

And Allah is All Knowing

(1) Durar Al-Hukkam shurh Majallat Al-Ahkam (Ali Haidar) V2, P583-584-Maktabat An-
nahdhah, Beirut, Lebanon.
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The rational is defined by “ he who understands what the rationals in-
tend to say and accordingly, answers them in a Jnroper way. But he
should no merely answers when he is called and leaves when he is
driven away by cries” (1) , Reaching the age of maturity is regarded as
one of the conditions to sell the property of one’s self. However, as for
the sale of other's possession by means of delegation, then maturity is
not stipulated. In all cases the selling of the minor and the insane is re-
garded invalid by virtue of the lack of rationality.

According to Al-Imam Ashshafi’i Mathhab, the sale is valid when
carried out by the mature rational, but as for the minor and the insane;
their sale would not be valid for it is regarded as disposition in prop-
erty which was not authorized for them(?) .

According to Al Imam Ahmed Mathhab, the contracting party
should be approved to dispose as he is obligated and wise. Neverthe-
less, in another narration about Al-Imam Ahmed, the disposition of
the rational one is regarded valid.

In another narration of the Mathhab, their disposition is not con-
sidered valid except in the little thing.

What is approved in the Mathhab is the comrectness of the dis-
position of the rational boy and the squanderer after their guardians’
permission ()

I say, it is manifested from the case that the boy’s father has con-
tested his son’s disposition of selling the land, and this contest may be
as an escaping from that his disposition may be effective thinking that
fraud in the sale has occured to the son, or in the intention to withdraw
from it waiting for price higher than that with which the land was
sold. However, dealing with the selling of lands is not an easy affair,
so that who supposed to deal with such a thing, should know their

1) ‘Sfﬂufrg‘uMmul-Jalecl(ﬂaish) V4,P437-440, Dar Al-Fikr, See Mawsahib Al-Jaleel,
Dar A)-Fikr 2nd edition 1398H-1978, Bilughat Assalik (Al-Didrdeer) V2mP4-5, Dar
Al-Ma'rifah, Beirut Lebanon 1409H-1988- Hashiat Addosougi, V3,P5-6 Dar Al-Fikr .

(2) Al-Muhuththub Fi Fighul-Imam Ashshafi’i {(Al-shirazj) V1 P357, Dar Al-Fikr, Nihayat
Al-Muhtaj (Arramely) V3 P358, shurh, Mustafa Al-Halabi, Book-shop and Printing
Press Egypt, Last edition 1386H-1967, Al-Majou’a (Annawauawi) V9, P149, Dar Al-
Fikr, Al-Wajeez FiFiqhul _ Imam Ashshafi’i V1,P133, Dar Al-Ma'rifah, Beirut, Leb-
anon, 1399H-1979.

(3) Al-Insaf (Al-Mardawi), V4,P267-269, Verified by Muhammed Hamid Al-Faqi, Dar
Thya Atturath Al-Arabi Mu’sassat Attareckh Al-Arabi, Beirut, Lebanon, 2nd edition
Kashshaful- Qina (Al-Bahouti) V3,P151 Alam Al-Kutub Beirut, Eebanon 1403H-1983,
Al-lvgggl;{i (llg_t,leudamah) V4,P6-7, Dar Al-Kitab Al-Arabi, Beirut, Lebanon 2nd edi-
tion - .
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of them is the ignorance of man with the rules and his incapability of
the proper disposition ; a thing which leads to the wasting of the prop-
erty which Allah has designated for the good of man’s life .

The squandering requires interdiction of its commiter and hence
the guardianship transfers to another one in order to control his dis-
positions, maintain his property and providing protection for the oth-
ers. Allah says in this respect :

If the party liable

Is mentally deficient,.
Or weak, or unable
Himself to dictate,
Let his guardian
Dictate faithfully ().

Due to the importance of the legality of man’s dispositions and
what should be done in order to safeguard his rights and the rights of
those who deal with him, the jurists were interested in the capacity of
the contracting party that must be rational and perceptive to his dis-
positions regarding himself and others.

According to Al-Jmam Abi Haneefah Mathhab, the contracting
party should be fully responsible and so, the selling of the insane and
the boy would not be concluded for the capacity of the disposer is a
condition by which his disposition is concluded . However, puberty is
not considered a condition for the conclusion of the sale (),

“ Majullat Al-Ahkam Al-Adleyah” was not satisfied with the word
“The fully responsible” but it indicated that he is the rational as the ar-
ticle 361 has stated that “ the sale conclusion is preconditioned by the
existence of its two pillars which are to be issued by a fully re-
sponsible and rational individual and that the sale is to be added to
where its rule can match with” (3,

According to Al-Jmam Malik Mathhab, the conditions regarding
the conclusion of the sale is that the contracting party should be ra-
tional, and the sale or buying will not be concluded by the one who
lacks this characteristic whether he is minor, insane or unconscious.

e et e AR

(1) Surat Al-Bagarah, verse 282,

(2) Badaea Assanace’, (Al-Kasani) V5, P135-136, Dar Al-Kitab Al-Arabi, Beirut, Leb-
anon, 2nd edition 1402H -1982, Hashiat Ruddul-Muhtar (Ibn Abdeen) V5,P58 Dar Al-
Fikr, 2nd edition 1386-1966, See Al-Ikhtiyar Li-Taa‘Leel Al-Mukhtar (Al-Mawsily)
V2,P4 Dar Al-Kutub Al-Iimeyah Beirut, Lebanon

(3) Durar Al-Hukkam shurh Majallat Al-Ahkam (Ali Haidar) V1,P324-320- Maktabat An-
nahdhah, Beirut Lebanon.
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122 - The Disposition of the Rational Boy
and what is incumbent regarding it

The content of the case is a question which says that a man has
bought a piece of land from a real estates store according to the
price specified by the seller whe is a rational boy. The buyer gave
him a pledge of quarter of the land’s price but when he ( the buy-
er ) intended to complete the procedures of the bargain, he found
the father of the boy in the store and he refused to complete such
procedures under the pretext that the one who sold to him is a boy
who doesn’t know the price of the land .

The question is whether the sale of the boy is obligatory to his
father or not specially if the boy is considered rational - as it is
mentioned in the guestion - ?

The answer; discrimination, in the language, means to distinguish
between things, and to discriminate a thing is to set it a part or to sep-
erate it from others (1),

According to Figh, article number 943 of ( Majullat Al-Ahkam
Al-Adleyah } bhas defined the rational boy by “ That who knows that
the sale is negative and the buying is positive - what is meant is the
profit -)and whoever distinguishes between simple fraud and excessive
one” (2), '

Shari‘a took care of the buyer’s issue and his ability in disposition
in both selling and buying and the like, because that may produce ef-
fects on the other contracter who is characterised by sincereity and
good intention.

Allah stated in His Holy Book,

To those weak of understanding
Give not your property which
Allah has assigned to you

To manage (3,

The weakness of understanding is given to several meanings, one

(1) Lisan Al-Arab, (Tbn Manthour) V5,P412, Dar saddir, Beirut, 1st edition, 1300 H,Al-
Misbah Al-Muneer (Al-Faioumi) V2,P587, Al-Maktabah Al-Timeyah, Beirut, Lebanon.

(2) Durar Al-Hukkam, Shurh Majallat Al-Ahkam (Ali Haidar), V2,P583-584. Maktabat
Annahdha, Beirut, Lebanon, See Al-Qamous Al-Fiqhi (Sa’adi Abu Jaeb) P 207, Dar
Al-Fikr, Damascus, Syria, 1st edition 1402H-1982 .

(3) Surat Annisaa, verse 5,
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inite woman , then the legal(Shari’a) rules concerning fosterage
matters should be applied and the second one, when the source of
it is unknown from a definite woman, thén we shall be before the
« {gnorance of the mother ” from whom the milk was taken. Thus
the ignorance in this case lifts the prohibition in the issues re-
ferring to fosterage
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and some believe they are five (! and other see that prohibbition oc-
curs as soon as suckling takes place regard]ess the number of suckles
given. @ If we suppose, it is correct to sell milk in the markets, then
there are two situations for that : the first one, if the source of the milk
is known from a definite woman, then, the legal rules concerning fos-
terage matters should be applied. The second situation, if the source of
it is unknown - such like the blood which the hospitals import from
abroad -, then we shall be before the case of the mothers ignorance
from whom the milk was taken, and the ignorance in this case lifts the
prohibition concerning the marriage between those who suckled from
it because the fosterage is proved by the recognition or the evidence®

The summary of the case is that the brigin regards the nour-
ishment of children in the first two year of their life is to suckle
them from their mothers, but this may not be easy and then re-
sorting to the alternative will be of necessary . One of these al-
ternatives is the milk of the foster mothers in compliance with Al-
lah’s saying .

And if you find yourselves

In difficulties, let another

Woman suckle ( the child )

on the father’s behalf .

Regarding the keeping and selling of this milk is but a matter
which pertains to the custom of the timeé and place . So, if this is
available, there will be no blame to use it for the children’s nour-
ishment-In sha Allah ~ because what is valid to be sold is valid to
drink or eat it . If we consider that as correct, then there will be
two situations : the first when the sonrce is known - from a def-

(1) Nihayat - Al-Muhtaj, V7, P 174- Mustafa Al-Halabi Printing Press, Bgypt, Last edition
1386H - 1967, Al-Mughni Washshurh Al-Kabeer ( Ion Qudamah ) V 9, P 192, Dar Al-
Kitab Al-Arbi, Beirut, Lebanon 2 nd edition, 1392H - 972 Al-Muhullah ( Ibn Hazm ) V
10, P 189, Dar Al-Kutub Al-Timeyah, Beirut, Lebanon 1408H , 1988 .

(2) Badaca Assanaca’ ( Al-Kasani ) V 4, P 7, * Dar Al-Kitab Al-Arabi, Beirut, Lebanon 2
nd edition 1402H - 1982,

‘Sharh Manhul-Jaleel ( Daish ), V 4, P 381 - 382, Dar Al-Fikr, Nihayat Al-Muhta) ( Al-
Ramely ) V 7, P 373. Dar Al-Fikr, Beirut, Lebanan, Al-Mughney ( Ibn Qudamsah ) V9
, P 192, Dar Al-Kitab Al-Arabi, Beirut, Lebanon, 2nd edition, 1392H - 1972.

(3) See Badeoa® Assanaca ( Al-Kasani ), V 4, P 14 - 15 Dar Al-Kitab Al-Arabi, Beirut, Leb-
anon, 2 nd edition 1402H - 1982, See Shurh Manhul - Jaleel ( Ilaish ) V 4, P 381 - 382,
Dar Al-Fikr Nihayat Al-Mubtaj { Al-Ramely ) V 7, P 182-185, Mustafa Al-Halabt
Printing Press, Egypt, Last edition, 1386H 1967 Al-Mughni Washshurh Al-Kabeer (
Ibn Qudamah ) V9, P 222- 228,

Dar Al-Kitab Al-Arabi, Beirut, Lebanon 2 nd edition 1392H - 1972,
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compliance with Allah’s saying ;
And if you find yourselves
In difficulties, let another
‘Woman suckle ( the child )
On the ( father’s ) behalf.

The third rule - is a general rule which obliges her to suckle the
offspring if the other one was not able to give suckle a thing which
leads to cause harm to the offspring .

As for keeping the milk of mothers in order to sell it as any other
commodity is but a matter which pertains to the custom of the time
and place that if some corporations imposed to take care of such a
milk by keeping and selling it in the markets, then there will be no
harm to give it as means of nourishment for children as long as it is
permissible to sell it, because what is permissible to sell from the food
or beverages is valid for eating and drinking .

Nevertheless, two important issues are related to this matter the
first : the validity of selling this milk from a medical point of view .

is issue has its own medical rules and principles but what is im-
portant is that the milk should be valid to nourish the children in their
primary stages of life . The second issue is the legal ( Sharia ) point,
the origins is that what is prohibited to you ( for marriage ) from the
blood relationships is also applicable for the fosterage or milk re-
lationships in compliance with Allah’s saying .

«. Foster-mothers

( who gave your suck ).

Also the Messenger, ( peace and prayers be upon him ) says in this
regard.“Prohibited to you {(for marriage) from the milk-
relationships is what is prohibited from the blood-relationships**(2)

The jurists have opinions regarding the number of suckles which
lead to the prohibition. Some of them believe that they are three )

—————e————

{1) Surat Annisaa, Verse 23 .

(2) Musnad Al-Imam Ahmed, V.1, P 339 . Al-Maktab Al-Islami, Assunan Al-Kubra ( Al-
Baihagi ) V 7, P 452, Dar Al-Ma'rifeh, Beirut, Lebanon, Masabech Assunah ( Al-
Baghowi ) V 2, P 419, verified by Dr, Yousuf Abdul-Rahman Al-Mar'ashley and oth-
er, Dar Al-Ma'rifah Beirut, Lebanon. 1st edition 1407H - 1987, Kanzul-Ummatl ( Al-
Burhan Fawri ) V 6, P 271, Mu'ssasat Al-Risalah, Beirut Lebanon, 1401H - 1981.

{3) Fighul - Imam Abi Thawr ( Sa'adi Jabr ), P 493, Mu’ssasat Al-Risalah, Beirut, Leb-
anon, 1st editton 1403 H - 1983 Al-Mughni Washshurh Al-Kabeer ( Ibn Qudamah ) V
9, P 193 Dar Al-Kitab Al-Arabi, Beirut, Lebanon, 2 nd edition, 392H- 1972.
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According to Al-Imam Ashshafi’i Mathhab, it is permissible to
sell the milk of woman for it is pure and utilized the same as the milk
of the female sheep and also because it a nourishing item for the hu-
man being such as bread. However, as for the statement that it is not
sold habitually, it does not mean that it is not valid to sell, and hence it
is permissible to sell the eggs of the birds and the spleen and the like
of what is not habitually sold . (D

According to Al-Imam Ahmed Mathhab, it is permissible to sell
it for it is pure and utilized the same as the milk of the sheep,
because it is valid to take compensation therefrom when we hire a fos-
ter mother @ According to ( Al-Insaf ), there are two faces regarding
its sale : the first, it is absolutely valid to be sold, and upon which the
Mathhab is based. The second face - it is obsolutely invalid to sell it
and that was disliked by Al-Imam Ahmed . ®

Based on this, it is manifested that all the jurists ( Fugaha ) except
Abi Haneefah have approved the selling of mother’s milk.

The permissiblity of selling the mothers’ milk is evident in the
rules mentioned in the Ayat of suckling in the Surat of Attalag . The
first rule, the obligation to pay a recompense for the divorced woman
in order to suckle the offspring if she didn’t enjoin the good and re-
fused to suckle him without pay following the evidence of Allah the
Most High .

oo and If

They suckle your ( offspring )

Give them their recompense

And take mutual counsel

Together, according to

What is just and reasonable.

The second rule: the right of the divorced woman in case of “dif-
ficulty”. That is to say her abstention to suckle the offspring such like
the one who doesn’t accept the work without his consent, and hence
the father is obligated to hire a foster mother to suckle his offspring in

) A-I-I;!“a;;;;-l;:-lh Al-Muhuththub { Annawawi ) V, 9 P 254 Dar Al-Fikr, Al-Wajeez Fi
Fighul - Imam Ashshafi’e ( Al-Ghazali } V 1, P 174, Dar Al-Ma'rifah, Beirut, Lebanon
1399H 1979 .

(2) Kashahaful - Qina'a ( Al-Bahouti ) V 3, P 154, A'Lam Al-Kutub, Beirut, Lebanon
1403H - 1983
Shurh Muntaha Al-Iradat ( Al-Bahouti ) V 2, P 142, Dar Al-Fikr . .

{3) Al-Insaf ( Al-Mardawi ), V 4, P 276 - 278, verified by Muhammed Hamid Al-Faqi, Dar
Thya Atturath Al-Arabi, Mu'ssasat Attariq Al-Arabi, Beirut, Lebanon 2 nd edition .
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lah be pleased with them. It was narrated about Ibn Omar and Ali that
they sentenced on the man (1) who committed sexual intercourse with
a woman thinking that she was his wife, to pay money to that woman
and also they sentenced on him to pay the dowry (2} in compensation
of that sexual intercourse However, they didn’t give any value to the
milk consumed by the baby ( Who is born as a resuit of that sus-
pecious relation ) because if that milk was evaluated as maney, they
would have ordered on the man to pay the woman for it. Their judge-
ment was attended by the companions and no one denied that and
hence considered as consensus .

Also they derive evidence from * Qiyass” that selling this milk is
not permissible according to Shari’a; however it is permissible when it
is necessary to nourish a baby, and therefore benefiting from an un-
lawful matter-according to Shari’a - except when necessary it arises;
will no be considered a thing with commercial value such as the wine.
The evidence of not being a ( Mal ) e-g a thing with commercial val-
ue, is that it isn’t sold in the markets as well as it is a part of the hu-
man body which shouid be respected and honoured, and it is not from
the dignity and respectfulness to abuse it by means of bargaining . (3

According to Al-Imam Malik, is it permissible to sell the milk of
women for it is pure and utilized, by analogy as the milk of cattle. As
for the statement belongs to the Mathhab of Ai-Imam Ibi Haneefah
concerning the honour of the son of Adam and that giving suck from
the milk of mother was permitted only for necessary, it is refuted by
what was narrated about ‘A’isha, may Allah be pleased with her, that
she gave suck to an elder and became prohihibted on him ( religiously
forbidden ) to marry her (the same in rule as her brother and the like).
If giving suck is forbidden( Haram), she would never have done that,
and no one of the Companions has denied that .This stands as a con-
sensus of cancelling this difference . (4
(1) see Al-Qamous Al-Fighi (sa’adi Abu Jaib ) P 273

Dar Al-Fikr, Damascus, First edition, 1402 H . 1982 ,
See Shurh Fathul-Qadeer (Ibn Al-Humam ) V 5, P 258,
Dar Al-Fikr, Beirut, Lebanon 2 nd edition .
(2) Ibid, P 257, See Badaca’ Assanaca’ ( Al-Kasani ) V 67 P 37. Dar Al-Kitab Al-Aarabi,
Beirut, Lebanon 2 nd edition 1402H - 1982.
(3) Badaca Assanca ( Al-Kasani ), V5, P 145-146
Dar Aj-Kitab Al-Arabi, Beriut,Lebanon, 2 nd edition 1402H - 1982, See Shurh Fathul-
Quadeer (Ibn Al-Humam) V6, P 423-424, Dar Al-Fikr, Beirut, Lebanon, 2 nd edition
Il'lgaglgial Ruddul-Mubhtar (Ibn A'bdeen) V5, P 71, Dar Al-Fikr, 2 nd edition, 1386H -
(4) Mwahib Al-Jaleel (Al-Hattab) V 4, P 265, Dar Al-Fikr 2 nd edition 1398H - 1978 . Ig-
dul - Jawahir Al-Thamineh (Tbn shas ), V 2, P 337, Verified by Dr Mubammed Abu
Al-Ajfan, Al-Ustaz, Abdul - Hafeez Mansour, Dar Al-Gharb Al-Islami 1st edition 1415
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er's milk as a commercial commodity as it was mentioned in the
question .

giving suck to offspring is stated in the Holy Quram :

The mothers shall give suck

To their offspring

For two whole years,

For him who desires

To complete the term. ()

Also , say in this concern

..... and if

They suckle your ( offspring )
Give them their recompense 3
And take mutunal counsel
Together, according to

What is just and reasonable
And if you find yourselves

In difficulties , let another
Woman suckle ( the child )
On the ( father’s ) behalf . @

The first Ayat ( verse ) indicates that the mothers are more entitled
to give suck to their offspring than the others in compliance with Al-
lah’s saying ;

The mothers shall give suck

To their offspring .

Nevertheless, the Ayat includes another evidence that it is per-
missible for the babies to be suckled by another ones rather than their
mothers because Allah the most High didn't say { The mothers must
give suck to .... ), and this indication is clearly manifested in the sec-
ond Ayat and hence, giving suck to offspring by a nother ones rather
than their mothers was permitted according to the need’s requirements
and circumstances, as we shall see - .

The jurists have discussed the matter of selling mother’s milk .
According to Al-Imam Abi Haneefah Mathhab, it is not permissible to
sell this milk, and they said “ selling the woman’s milk is not valid
when it is put in vessel” because it can’t be evaluated by money. They

.derive evidence to that by the consensus of the companions, may Al-

(1) Surat Al-gaqamh, Verse 233.
{2) Surat Attalaq, Verse 6.
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121 - Mothers’ Milk and whether it’s
Permissible to be Kept and
Sold as any other Commodity.

The content of the case is a question of whether it is per-
missible to keep or sell the motherts’ miik, specially after the in-
formation which stated that there are bodies in some industrial
countries which are trying hard to construct institution or banks
in order to sell this milk as any other commodity after it has been
medically proved to have its health benefits for the children in
their primary stages of life .

The answer: The source of nourishment for children in their first
two years through suckling from their mothers in view of the fact that
its the natural situation provided from Allah’s creation who has de-
signed for every creature his needs according to regulations and basis
of miracles .

mother’s milk remains to be the origin for every child whatever
and wherever he was. However,this might not be available due to
what may occur as the mother wonld not be able to give suck to her
babies due to an illness or disability, or the baby may not be able to
suckle from his mother due to an organic or pshychological reason
and thus seeking alternatives will be necessary.

The present time is supposed to be the most deviating from the
source regarding the suckling of babies and that is due to some rea-
sons, the important of which may be the mothers abstention from giv-
ing suck to their babies for psychological or social reasons, encour-
aged the use of altenatives by the rising competition of dairy
com[;zli)nics which filled the market with several kinds of powder milk
for babies.

As a result of the researches which accompanied this situation,it
became apparent that the mother’s milk has its own natural character-
istics that were produced by the Evolver, The Most Glorfied , and that
the babies who suckle from their mothers are healthly and psycho-
logically distinguised from the other ones who are artificially suckled
that is why the attempts were carried out in order to make the moth-
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obligation to screen him. However, if he tells about himself, then
he has commited two sins: the sin of defaming himself and the sin
of telling lies about it.

The second type : The prohibition of defaming others because
this act is considered an aggression on the people and causing
harm to them and spreading disorders among them a thing which
leads to corruption. If the innosents ones are defamed for the pur-
pose of degrading them, this will be unlawful. And if they are
guilty but they don’t disclose their sins to the people, then this is
also considered an unlalwful because both cases are regarded of
calmuny and backbiting. What is circulating in the mass media
and the invading of others’ privacy under the pretext of criticism
whether contains euphemism or provocation to them for the pur-
pose of taking revenge or excitation, is listed as defamation. How-
ever, defamation is excepted when it arises from somebody
against another according to a legitimate reason such as an ad-
vice, or defaming witnesses, who disclose their sins to the people,
and those who commit errors. Also excluded from it whatever the
ruler performs regarding the cases of (Hadd) or whatever he be-
lieves as necessary for the public interest like defaming of de-
ceivers, those who give bribery, false testimony, and the like.
These judgements are declared in newspapers, other mass media
or any other public means,
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Whereas defamation in the cases rather than those which require
(Hadd) is optional for the Muslim ruler to do depending on the cir-
cumstances and what is required for the public interest. In this regard
Abul-Hassan Al-Mowardi says “ If the ruler believes it is right to pre-
vent the savages by defaming and calling them by their crimes, then
he is atlowed” (1), The ruler is permitted to defame the judge if he ad-
mits to injustice or if it is proved by evidence that he did so. Also, he
is permitted to defame that who instruct an opponent whether he is a
jurist or else (2), The ruler is also permitted to defame those who give
a false testimony because this sin is considered a cardinal one taking
evidence from what was narrated about the Messenger of Allah,
{prayers and peace be upon him,) that he said “ Shall I not inform
you of the biggest of the great Sins? . We said “ Yes, O Messenger
of Allah” He said “ To join partners in worship with Allah; to be
undutiful to one’s parents”, The Prophet sat up after he had been re-
clining and added “ And I warn you against giving forged state-
ment and a false witness” . The Prophet kept on saying that till we
said if only he stopped” ().

One of the present forms of defamation which the public interest
requires is to defame the one who commit deception whether a trader
in his trade, an employee in his job, a worker in his factory or a com-
pany in its enterprises or contracts and the like; a thing which gives
the people an idea of the punishment of he who commits a sin in their
rights such as bribery, forgery or the breach of trust .

This defamation occurs by declaring the judgement about it
whether in a newspaper or the other mass media or in any general
means.

To conclude the case : The source regarding the honours of
Muslim is the inviolability that is why it is prohibited to defame
them. That is of two types :

The first : It is prohibited that any human being defames him-
self because if he is honest about what he said about himself, then
it is prohibited as it causes harm to him a thing which negates the

——————

Ses Al-Ahkam Al-Sultaneyah (Abi Ya'li) .
{2) Tabsirat Al-Hokkam (Ibn Farhoun) V2,P215 Dar Al-Kutub Al-Timeyah, Beirut, Leb-

anon.

(3) Sahih Al-Bukhari, V7,P70-71, Dar Al-Kutub Al-Ilmeyah, Beirt, Lebanon, Sahih Mus-
lim (shurh Annawawi) V2,P81-82, Musnad Al-Imam Ahmed V3,P131, Al-Maktab Al-
Islami, Sunan Attirmithi V4,P475- Dar Al-Kutub Al-{llmeyah, Beirut, Lebanon 1st edi-
tion, Majma' Al-Zawaid (Al-Haithami) V1,P103 Dar Al-Rayan Liturath, Dar Al-Kitab
AI-Arabf Beirut, Lebanon.
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Mathhab in six from: the first of which is the sincere advice taking ev-
idence for that when the Messenger , (peace and prayers be upon
him), told Fatima Bint Qays when she asked his advice regarding her
engagment to both Mu'awya and Abi Jahm : ( As for Mu‘awya, he s
va;gabond who has no money, and Abi Jahm is a trouble-maker)
0,

He, (peace and prayers be upon him), has mentioned these two de-
fects due to the advice required. However, mentioning of the defect is
bound by the need for it. The second from : slandering the witnesses
when the judge is about to give his judgement according to their tes-
timony. The third form : it is not harmful for that who commit a sin
openly or disclose his sins to the people, to speak about him for he
will not be hurt when he hears that. The fourth form : those who are
famous for heresy and sins, because defamaing them is as good as a
warning for the people from their evilish deeds. The fifth form :when
the defamer and the one who listens to the defamation are acquainted
with the topic on which the backbiting circulates. The sixth form: to
raise a lagal procedure to the governor (judge) that the backbiten has
taken his money and violated his honour (2. :

According to Al-Imam Ashshafi’i Mathhab, it is permissible to
slander the heretic and the sinner who disclose his sins to the people
3), According to Al-fmam Ahmed Mathhab, it is obligatory to defame
the(goman who corrupts other women and men in order she is avoid-
ed (4,

The second : The necessity of the defamation by the Muslim ruler
in the cases of retaliation (Hudoud) (3. in conformity with Allah’s
saying.

And let a party

Of the Believers

Witness their punishment ©

The cause behind that is to scold the people and make them under-
stand what the state of the offender must have been a thing which
would not occur unless (Hadd) is performed in a crowd of people.

e

(1) See Musnad Al-lmam Ahmed, V6,P412, Al-Maktab Al-Isiami, Sunaan Addirami,
V2,P135 Dar Al-Kutub Al-Jlmeyah, Beirut, Lebanon.

(2) Al-Fouroq (Al-Qurafi), V4,P205-209. ]
Alam Al-Kutub, Beirut, Lebanon, Al-Qwaneen Al-Figheyah (Thn Juzay) P 282, Dar Al-
Qualam Beirut, Lebanon . )

(3) Mughni Al-Mubhtaj (Al-shirbeeni) V4,P430, Mustafa Al-Halabi, Cairo, 1377H-1958.

(4) Kashahaful-Quina’ (Al-Bahouti), V6,P127,Alam Al-Kutub, Beirut. Lebanon. 1403H-

(5) Penal punishment dectated by Islamic laws.

(6} Surat Al-Nour, Verse 2.
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nesss” and similar comments. Also calumny occurs by the heart be-
cause it is considered of the prohibited evil thinking such as the saying
and what required of it is that the heart gives rules about the others
through evil thinking (1),

According to Al-Imam Ashshafi’i Mathhab, it is obligatory on
every Muslim to give up talking in whatever his brother hates to hear
unless he is necessarily has to pronounce in enjoining a2 good or for-
biding an evil deed and he didn’t find any allowance to keep silent.
Also making poetry for defaming others is prohibited even if it true
and it also prohibited when used as euphemism, and that he who
makes poetry will have his testimony rejected considering that as
harmful for both the Muslim and Zimmi (non Muslim) (2),

According to Al-Imam Ahmed, if the poetry contains defamation
of Muslims and speaking evil of their honours, that will be forbidden
and the defamer will have his testimony rejected 3,

I say, what is circulating these days in the mass media of invading
in others privacy and secrets under the title of criticism whether it con-
tains euphemism or provocation with the purpose of either taking re-
venge or rather excitation is listed in defemation. Furthermore, draw-
ing in an apparent way or by using signs such as the caricature
whether presented in a newspaper, a book or wall drawing or other
can also be included in defamation.

The Exception from the Prohibited Defamation :

Inspite of the fact that defamation is originally prohibited, how-
ever there are some exceptional cases that are bound by the state of
the one defamed, and hence prohibition is removed.

These exceptions are of two kinds :

The First : When somebody defames another according to a legal
reason for the backbiting is prohibited as it was previously mentioned.
However, this prohibition is removed as mentioned in the Maliki

(1} Al-Fawakih Addawani, (Annafrawi) V2,P305, Dar Al-Fikr, Beirut Ashal Al-Madarik,
(Al-Kishnawi), V3,P358-359-Dar Al-Fikr, Awjaz Al-Masalik {Al-Kandahlawi ) V15,
P282-285, Dar Al-Fikr, Beirut . ' .

(2) Ihya Uloumul-Din (Al-Ghazali) V2,P162-163 Corrected by sheikh Abdul-Aziz Aser-
wan, Dar Al-Qalam Beirut, 3 rd edition, Nihayat Al-Muhtaj (Al-Ramely) V8,P298. See
Al-Umm (Ashshafi’i} V6,P207 Dar Al-Ma'rifah, Beirut, Lebanon.

(3) Al-Mughni (Tbn Qudamah ) V12, P45-46, Dar Ihya Atturath Al-Arabi, Beirut, Leb-
anon, 2nd edition 1329H-1972.
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The Second One :- defamation of those who are not innocent but
they don’t disclose their sins to the peoglc; and of those who don't
cause any harm to others. So this sort of defamation is considered for-
bidden for it is of calumry in conformity with Almighty saying :

And spy not on each other,
Nor speak ill of each other
Behind their backs, would any
Of you like to eat

The flesh of his dead
Brother? Nay, you would
Abhor it ... (1)

This prohibition - when mentioned, requires the generalization for
any sort of backbiting. This was proved by what was narrated by Abu
Harairah, may Allah be pleased with him, that the Messenger of Al-
lah, (peace and prayers be upon him), said, * Do you know what Ghi-
ba is (speaking ill behind the backs of other)? they said “ Allah and
His Messenger only know best” He said : “ to speak about what
your brother hate to hear. It is said : But if we speak about a true
thing on him ? * If you speak truely about a thing on him, then you
have backbiten him, and if you speak on a thing that he didn’t
commit; then you have slandered him” (2),

_ The jurists have discussed this matter according to the rules men-
tioned. According to Al-Imam Abi Haneefah that calumny and back-
biting are considered disobedience and Haram (unlawful act) by
means of transmition and reasoning. He considered some poetry as in-
clusive of defamation which is forbidden ().

According to Al-Imam Malik, mature individual is obligated to
leave calumny and backbiting because they are forbidden character-
isics which they lead to aggression, hatred, and the spoilong of good
relations. Calumny may occur by means of euphemism as somebody
says to another one, what do you say about so-and-s0, and he replies
“may Allah make good of him” or, “ we invoke Allah for forgive-

(1) Surat Al-Hujurat, Verse12.

(2) Sahih Muslim, (Shurh Annawawi) V16,P142 Dar Al-Kutub Al-limeyah, Beirut, Leb-
anon, Masabeeh Assunah (Al-Baghwi) V3,321, Al-Sunan Al-Kubrah (Al-Baihagi),
V10,P8246, Mishkat Al-Masabech V3,P1358.

(3) Al-Ikhtiyar (Tbn Mawdoud) V2,P180, Dar Al-Kutub Al-Ilmeyah, Beirut, Lebanon,
Shurh Fathul-Qadeer (Tbn Hamam) V7,P410, Dar Al-Fikr Beirut, Lebanon, 2 nd edi-
tion.
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prayers be upon him), “Whoever wears a garment of fame in this
life, Allah will dress him with a garment of humiliation in the
Hereafter” (1), :
The Second type: when the human being defaming others; and in
this, there is a great sin because it is regarded as transgression on the
people and causing harm to them, spreading disorders among them
and disturbing their relations; a thing which leads to corruption. All of
this is considered of the prohibitions reasoning out by Allah’s saying :

“ Those who love (to see)

Scandal circulate

Among the believers, will have
Agrievous Chastisement in this life”* 2

and his Almighty saying :

“And those who annoy

Believing men and women
Undeservedly, bear (on themselves)
Acalumny and a glaring sin” )

The Messenger of Allah, (peace and prayers be upon him),has pro-
_ hitited defamation in two ways:

The First : When it is with the purpose of degrading innocents
and disgracing them through rumors. He said “ Any one who cir-
culate a word on a Muslim who is innocent (never commit it), Al-
lah will have the right to melt him-on the Day of Judgement - in
the Hell (fire)” ) The Messenger also said “ It is of the higher de-
gree of Riba (usury) to violate the Muslim’s honour without hav-
ing a right” ().

(1} Musnad Al-Imam Ahmed, V2,P92,Al-Maktab Al-Islami, Mishkat Al-Masabeeh (At-
tibreezi) V2,P1246, Verified by M,Nassir Al-Albani Al-Maktab Al-Islami, Damascus,
Beirut, 2nd edition 1399H-1979, Sunam Ibn Majah, V2,P1193, Verified by M. Fuad
Abdul-Baqi, Matb’at Dar Ihya Al-Kutub Al-Arabeya, Faisal Al-Halabi, Cairo.

(2) Surat, Al-Nour. Verse 19.

(3) Surat Al-Ahzab, Verse 58. N

4) ﬁdggr Al-Manthour (Assoyouti) V,5,P286, Dar Al-Fikr Beirut, Lebanon, 1st edition,

H-1983.

(5) Sunan Abi Dauoud, V4,P269, Verified by M,Moheyeldin Abdul-Hameed, Al-Maktabat
Al-Asrieyah, Sida, Beirut, Lebanon, Al-Musunnuf (Abdul-Razig), V11,F176, Verified
by Habeeb Arahman Al-A’thami, Al-Maktab, Al-Istami , Beirut Lebanon, 2 nd edition.
1403H-1983, See Musnad Al-Imam Ahmed, V1,P190, Al-Maktab Al-Islami.
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causes harm to himself as the declaration of what he has commited is
regarded as a sin taking evidence from the saying of the Messenger,
(peace and prayers be upon him), “All the sins of my followers will
be forgiven except those of the Mujahirin (those who commit a sin
openly or disclose their sins to the people). An example of this dis-
closure is that a person commits a sin at night and though Allah
screens it from the public then he comes in the morning and say O
so-and-so, I did such-and-such{evil) deed yesterday, though he
spent his night screened by his Lord (none knowing about his
sins). And in the morning he removes Allah’s screen from him”
().And also taking evidence from his saying, (peace and prayers be
upon him), “Whoever commits any sin, should screen by Allah’s
screen’” (2),

This indicates an evidence that it is obligatory on the Muslim to
screen whatever he commits, and avoid disclosing whatever pro-
hibitions he commited that he may repent and Allah accepts his re-
pentance while he remains (an object of being defamed) by the people
due to this disclosure.

However, if what he has said about himself was untrue, then he
had committed two sins:

The sin of defaming himself and the sin of telling lies about him-
self. The Messenger, (peace and prayers be upon him) said in this re-
gard “A man is still Iying and insists on it until he wonld be writ-
ten a liar’ (3). He also said ¢ The signs of hypocrite are three; when
he speaks, he tell Hes” (4), T say, defamation may occur by deeds as
well as by statements. Forexample, the woman immorality may lead
to defame and put her in doubts, and also for the man who is in-
decorous in his appearance and manners in a way that opposes the
custom in both its time and place. All that and similar is considered as
acts which man commits to defame himself which is prohibited. We
reasoned out by what was narrated about the Messenger, (peace and

(1) Sahih Al-Bukhari, V7,P89. Dar Al-Kutub Al-Iimeyah, Beirut, Lebanon, Sahih Muslim
(shurh Annawawii, V18,P119,Dar Al-Kutub Al-Iimeyah, Beirut Lebanon, Assunan Al-
Kubrah (Al-Bayhagqi) V8,P329-330, Dar Al-Ma'rifah, Beirut Lebanon,

(2) Assunan Al-Kubrah (Al-Baihagi), V8,P330 Dar Al-Ma’irifah, Beirut, Lebanon.

(3) Musnad Al-Imam Ahmed, V1,P440,Al-Maktab Al-Islami Masabeeh Assunah (Al-
Baghwi), V3,P320, Verified by Dr, Yousuf Abdur-Rahman Al-Mar'ashli and others,
Dar Al-Ma’rifab, Beirut, Lebanon.

(4) Sahih Al-Bukhari, V1,P4, Dar Al-Kutub Al-IImeyah Beirut, Lebanon, Sahih Muslim,
(Shurh Annawawi) V2,P46- Dar-Al-Kutub Al-limeyah, Beirut, Lebanon Sunan At-
tirmithi, V5,P20, Verified by Ahmed, M-Shakir, Dar Al-Kutub Al-Ilmeyah, Beirut,
Lebanon. st edition, 1408H-1987 .
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120 - The Rule on defaming People and Inter-
fering in their Privacy and Secrets and
whether it is permissible to defame those
who Commit some Forbidden Acts

The contet of the case is an enquiry about a man who used to
invade others’ privacy and secrets, and attributes to some of them
that they commit forbidden deeds. And also attributes to others
that they commit mistakes in their public works in addition to
their bad treatment for those who are in need and (the like of the)
similar accustations.

The answer for this is that the honours of Muslim are inviolable,
and that the source regarding it is the inviolability which requires the
prohibition of defaming them. However, exception to that is whatever
occurs due to necessity or for the public interst according to the criter-
ions and the basics that we shall see.

Defamation, according to language and as explained in * Lisan Al-
Arab” means the appearance of a thing in vastness so that the people
may make it famous, and also it means the scandal (1),

In Al-Misbah Al-Muneer, it means to declare the statement among
people and to spread it so that it becomes famous (2),

The meaning of defamation in Figh is smilar to that of the lan-
guage ).

The origin is the prohibition of defamation which is of two kinds:
man’s defamation of himself, and his defamation of others.

The First : When man defames himself: This means the human
being spreads acts or statements about himself a thing which degrades
him and accordingly, atributes to himself the commiting of prohibited
deeds thinking that this may grace him, and this is Haram (prohibited).
If what he said about himself is true, then it will be prohibited for he

PO S

(1) Lisan Al-Arab- (Ibn Manthour) V4, P431,Article(shahar) Dar Saddir, Beirut, Lebanon,
15t edition, 1300 H,

(2) Al-Misbah Al-Muneer, (Al-Fayoumi), V2,P458,Al-Maktabah Al-Timeyah, Beirut, Leb-
anon.

(3) Al-Mubuththub Fi,Fighul - Imam Ashshafi’i (Al-shirazi) V2,P329,Dar Al-Fikr, Mughny
Al-Muhtaj (Ashshirbeeni), V4,P211,Mstafa Al-Halabi, Company and Printing Press,
Cairo, 1377H-1958.
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previous two cases is a branch of the origin of the contract and
hence the branch terminates as the origin does. The third one :
when the employee demanded to terminate the contract before the
termination of the contract period. Any way the matter in this
case depends on the contract and what it contains of rules because
the Muslims adhere to their conditions except those which forbid
the lawful ( Halal ) and permit the unlawful ( Haram ).

And Allah is All Knowing
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The Third Situation :

If the employee demanded to terminate the contract before the end
of the period contracted upon. But if the period of the contract had ter-
minated and the employee as well as his family didn’t perform Hajj, in
this case the employer should be obligated to pay the expenses of Hajj
for the employee and his family and each of them became released
from the other . And Allah Knows best.

Any way, the matter in this case depend on the contract and what
it contains of rules which govern the employee’s relation with his em-
ployer. These rules should be strictly followed because Muslims
should adhere to their conditions except those which forbid the lawfui
or permit the unlawful.

To summarize the case, the contract is a behaviour performed
by the human being according to his own free will and choice.

So, whenever both acceptance and affirmation which are
based on the consent get together therein, then it would be man-
datory as long as it doesn’t contradict with Allah’s Sharia’h. This
obligation arises from the command of Allah to fulfil it in con-
formity of his saying ;

O Ye , Who believe !
Fulfil ( all ) obligations . ()

And his saying ;
¢ And yet they had alreadty
Covenanted with Allah . @

This indicates that the covenant of Allah includes the obligata-
tion man has imposed on himself. Moreover, this obligation arises
from the fact that the contract is concluded by the consent of and
the choice of the contracting party.

Accordingly, The employer in this case is obligated to pay the
expenses of Hajj for the employee and his family. The following
situations are excluded; the first; if the contract states that the
employee should be on probation, and it was proved that he is in-
valid to perform work. The second; when the employee fails to
perform the work contracted upon because the condition in the

———————

(1) Surat Al-Maidah Verse 1 ,
(2) Surat Al-Ahzab , Verse 15 .
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For you ) and be not divided
Among yourselves;

And remember with gratitude
Allaly’s favour on you :

For ye were enemies

And He joined your hearts

In love, so that by His Grace,
Ye became brethren (1),

Briefly, the Muslim is generally obligated to fulfil what he has
contracted upon of the rights and the like, and whose covenant would
not have been released unless by fulfilling or relinquishing them from
that who owns the right of relinquishing for “ the right is old and
which nothing would invalidate” (2)

Basing on what was mentioned , the employer in the case should
provide the expenses of Hajj for the employee and his family , how-
ever the following situations are excluded ;

The First Situation :

If the contracts states that the employee should be on probation for
three or four months ( for example ) and after this period the employee
is proved to be pot valid to perform the work contracted upon, in this
case, the employer will not be obligated towards him for the condition
of the Hajj expenses which is regarded as part of the contract and thus
this condition will terminate according to the termination of the origin
(the contract) .

The Second Situation :

If the employee did not perform the work stated in the contract, the
employer, also would not be obligated towards him, for the condition
is a subsidary of the basic of the contract as mentioned in the first
case .

(1) Surat Al-Imran Verse 103,

(2) Adopted from a message of Omer Ibn Al-Khattab , may Allah be pleased with him, to
Abi Musa Al-Ash’ari. See I' Lam Al-Muagicen ( Ibn Al-Qaiem ) V 1, P 110, verified
by M - Moheyedeen Abdul-Hameed, Al-Maktabah Al-'sreyah, Sida, Beirut Lebanon
14078 - 1987 - Assunan Al-Kubrah ( Al-Baibaqi ) V, 10, P 150, Dar Al-M#’irifah, Bei-
rut, Lebanon Akhbar Al-Qudat ( Wakeea ) V 1, P71, P 71 - 72 Alam Al-Kutub, Beirut -
Lebanon,
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covenant which man makes with himself although Allah did not order
to do the same which was designated as covenant, such as vow and
sale, but nevertheless He ordered to fulfil it and hence, He linked it in
his saying :

Whenever you speak, speak justly,

Even if a near relative

Is concerned ; and fulfil

The Covenant of Allah ()

Because to be just in speaking is but news which pertains to the
past and the present, however the fulfillment of Covenant will be in
the statement which pertains to the futvre . (2

Furthermore, the obligation of the contract has arised from being
concluded by the consent of the contracting party and his adherence to
its rules and conditions. Al-Imam Ibn Al-Qaiem () says in this regard
“ The obligation by the condition is as the obligation by vow which
would not be invalidated except when it contradicts the rule of Allah
and his Book. However, conditions regarding the rights of people are
wider than making a vow in the right of Allah and the obligation by it
is prior than the obligation by vow” . 3

I said : If the contract is not obligatory to its owners and they
should fulfil it, then, the situations will be corrupted, trust will be lost,
people will go in different directions; and disputes, agression and ha-
tred would prevail among them. This is contradictory to what Allah
has ordered to hold fast by the robe which he He has stretched out,
and to what he has forbidden of being divided and different in His
saying :

And hold fast,

All together, by the Rope

Which Allah ( stretches out

(1) Surat Al-An‘aam, Verse 152.

(2) Majmou* Fatawa shickh Al-Islam, V 29 , P 138, collecied and arranged by Abdur Rah-
man Ibn Qassim and his son, Muhammed, The edition of the Military Survey Ad-
minstration, Cairo, 1404 H .

(*) Ibn Al-Qaiem : Mohammed Ibn Abi Bakr Al-zarea . He was one of the great scholors .
He received knowledge from sheikh Al-Islam Ibn Taimeyah to the degreo that he strict-
ly adhered to his statement and support him in every thing he says. He has many com-
pilstions { I'Lam Al-Muagi'een ), ( Atturug Al-Hikmeyah ). Born 691 and died 751, H
tn Damascus. See Al-A’Lam ( Azzirakely }. V6-P 56,

(3)I' Lam Al-muagi’een ( tbn Al-Qaiem ) V 3, P 402 , verified by Muhammed Moheyedin
Abdul - Hamm, Al-Maktahah Al-'Asreyah, Sida, Beirut Lebanon, 1407 H - 1987 .
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They shall have no portion
In the Hereafter

Nor will Allah

( Deign to ) speak to them
Or look at them

On the Day of Judgment,
Nor will He cleanse them

( Of Sin ) : they shall have

A griveous Chastisement , ()

Another evidence to that is the Hadith narrated by Abi-Huraira
that the Messenger of Allah, ( peace and prayers be upon him ), said,
“Allah said; I will be an opponent to three types of people on the
Day of Resurrection : - One who makes a covenent in My Name,
but proves treacherous; One who sells a free person and eats his
price; and one who employes a labourer and takes full work from
him but doesn’t pay him for his labour” 2

The rules regarding the obligation of observing the Covenant and
fulfilling trust are many. These rules show that the contract is an
obligatory to be bound with as long as it doesn’t contradict Allah laws
(Shari’a). This obligation arised from Allah’s commandment of ful-
filling it. Al-Imam Ibn Taimeyah (*) Says in this regrd ( Allah has or-
dered to fulfil obligations ( contracts ), and that is a general matter,
and also he ordered to fuifil the Covenant of Allah as well as any cov-
enant, and here entered what a man imposes on himself to do by
means of covenant in compliance with the evidence mentioned in Al-
lah’s saying ;

“ And yet they had already
Covenanted with Allah.” &

This indicates that the Covenant with Allah is included in the

{1) Surat Al-Imran, verse 77,

{2) Sehih Al-Bukhari, V 3, P 50. Dar Al-Kutub Al-limeyah, Beirut Lebanon, Sunan Ibn
Maga, V 2, P 816 Verified by Mubammed Fuad Abdul - Baqi, The edition of Dar Ihya
Al-Kutub Al-Arabia, Faisal Bissa Al-Halabi Egypt, Kunzul - Ummal ( 1il - Burhan
Fawri ), V 16, P 28 - 29 Mu’sassut El-Risalah , Beirut , Lebanon, 1399K - 1979.

(*) Tbn Taimeyah : Ahmed Ibn Abdul Haleem Al-Hanbali shiekh Al-Islam Taqueedeen. He
was a good speaker, interpretator, and a jurist who followed the independent reasoning
( Ijtihad ), He has the useful compilations. Born 661 H, and died 738 H - Ibn Katheer,
(Al-Bidayah Wannihayah) V 14 - P 132 - 141.

(3) Surat Al-Ahzab Verse 15,
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After it has become strong .
Using your oaths

To deceive one another : (1)

Also his Almighty saying concerning the matter of the treaty with
the Unbelievers ; ( Pagans )

( But the treaties are ) not dissolved
With those Pagans with whom

Ye have entered into alliance

And who have not subsequently
Failed you in aught

Nor aided any one against you .

So fulfil your engagements

With them to the end

Of their term : for Allah

Loveth the righteous, )

Some rules were presented by way of description by praise, as in
Allah statement :
Those Who faithfuolly observe

Their trusts and their Covenants , )

To His saying ,

These will be the heirs ; 4

Who will inherit Paradise

They will dwell therein

( For ever ) ©)

This description, - according to rule-requires the obligation of ob-
serving trust and covenant, and opposite to it is the description of def-
amation and punishnent for that who doesn’t observe his trust and
covenant. Evidence to that is stated in Allah’s Book ;

As for those who sell

The faith they owe to Allah

And their own solemn plighted word

For a small price,

{2) Surat Attawbah, Verse 4 .

(3) Surat Al-Mu’minoun , Verse 8 .
{4) Surat Al-Mu’minoun , verse 10,
(5) Surat AI'Mu'minoun , verse 11.

-79 -



* Yol.IX, 1997, 33rd Edition, Contemporary Jurisprudence Research Journal *

Will be inquired into
( on the Day of Reckoning ) (),

The characterstic of obligation in contracts would not be refuted
uniess it contradicted what was stated in the Book of Allah ( Quran )
and the Sunnah of His Messenger based on what was narrated by
‘Ai’sha, may Allah be pleased with her, that ( prayer and peace be
upon him ), said *“ What about the people who impose conditions
which are not in Allah’s Laws ? Any condition that is not in Al-
lah’s Laws is invalid even if they were one hundred conditions, for
Allah’s decisions are the right ones and his conditions are the
strong ones ( firmer )" ), And also based on what was narrated by
Marfou* that the Prophet, ( peace and prayers be upon him ), said
“Muslims should abide by their conditions with the exception of
those which forbid what is lawful or permit what is unlawful’” ),

The obligation regards contracts is by necessity requires the fulfill-
ment of them as long as they are free from the invalid conditions .
Many rules have indicated that ; one of them comes in the form of an
order as in the statements of Allah , the Most High :

Fulfil the Covenant of Allah

When ye have entered into it,

And break not your oaths

After ye have confirmed them;
Indeed ye have made

Allah your Surety; for Allah
Knoweth all that ye do. )

And be not like a woman

Who breaks into untwisted strands
The yarn which she has spun

(1} Surat Al-Isras, verse 34 .

(2) Sahih Al-Bukhari, V 3, P 177, Dar Al-Kutub
Al-XImeyah, Beirut - Lebanon , Sahih Muslim ( shurh Annawawi ), V 10, P 145 - 146 -
Dar Al-Kutub Al-limeyah, Beirut, Lebanon. Al-Musuanuf { Abdul - Raziq ) V3 ,P
248 - 249 - verified by Habib Arrahaman Al-Althami , Al-Maktab Al-Islami, Beirt,
2nd Edition 1403 H -1983. Assunan Al-Kubrah ( Al-Bayhaqi ) V 7, P 132, Dar Al-
Ma'rifah, Beirut, Lebanon, Mujamma Alzawaid ( Al-Haithami ) V 4 , P 86 . Dar Ar-
rayan Liturath , Cairo , Dar Al-Kitab Al-A'rabi, Beirut Lebanon .

(3) Fathul - Bari - Bi Shurh Ssghih Al-Bukhan ( Ibn Hajar ) V 9 P 126 - Dar Arrayan Lit-
urath, Cairo , st Edition, 1407 H - 1987 Sunan Attirmithe. V 3, P 635, Vernified by
Muhammed Fuad Abdul - Baqgi - Dar Al-Kutub Al-Ilmeyah, Beirut Lebanon. Kanzul -
Ugrgrgnal ( Burhan Furi ) V 4, P 367, Muassasat Arrisalah Beirut , Lebanon 1359 H -
1979 .

(4) Surat Annahl , Verse 91 .
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119 - The Rule on the Employer if his Employee
has Stipulated in the Contract the Expenses of
Performing Hajj, for him and his family; and
then the Employer Broke his Promise.

The content of the case is an inquiry of what is obligatory
on the employer towards his employee if the later stipulated
the expenses of performing Hajj for both him and his family,
and then the employer revoked on the pretext that the con-
tract terminated before the advent of Hajj .

The answer: The contract is a behaviour that man does according
to his own will and free choice, and the nature of it requires orginating
an impact from which legal results would stem.

There are two pillars for the cortract : the affirmation and the ac-
ceptance. The affirmation is that which ,firstly, comes out of one of
the con tracting parties indicating his determination of doing a specific
thing. Wheras the acceptance -is whatever arises from the other party
in which he expresses his acceptence to what has been expressad by
the first party. This behaviour is quite evident in many dispositions of
man whether they are big such as big sales transactions, rents, and
mortgages, or rather small such as small payments in sale and pur-
chases .

What is important regarding contracts is their explicity and the
conformity of their owners’ will and to confirm this will in a way that
indicates the determination of executing what is mentioned therein in
a sincere manner. '

The source regarding contracts is to hold their owners obligated in
compliance with Allah Almighty statement,

O, Ye who believe !
Fulfil ( all ) obligations (I

And, also Allah’s sayaing :
008 ; alld F“lﬁl

( Every ) engagement ,
For every engagement

(1) Surat Ai-Mai'dah ,versel .
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The conclusion is that the son is obligated to be dutiful to his
parents reasoning out by the saying of Almighty Allah :

Thy Lord has decreed
That you worship none but Him
And that you be kind to parents .... (®

He “decreed” means that he ordered the son to be kind to his
parents, and the order of Allah requires the obedience and that
dutifulness is regarded as an-individual duty on every son towards
his parents, and contradicting that means undutifulness which
requires punishment .

Doing of good is not confind to them when they are alive, but
the son is obligated to be kind and good even after their death be-
cause the relation with them remains eternal. Also, being kind to
parents is not confined to them, but it extends to their friends, rel-
atives and all these who enjoin to be kind to. The promise of the
son to his mother in this case is considered as religiously ob-
ligating to the son rather than being judicially obligating and
therefore he is not obliged to perform Hajj and nothing of his
money would be taken niether in his life nor after death. So, one
should not put in mind that money would be taken from him in
order to perform Hajj on behalf of his aunt. So, if he breaks his
promise, he will be one of the hypocrites that the Messenger of Al-
lah, (peace and prayers be upon him) has mentioned that one of
their characteristics is to break their promises, and nothing will
expiate for the son mentioned in the case unless he execute the
promise he had given to his mother and perform Hajj on behalf of
her sister.

And Allah is Knowing

ammn———
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being generous to their friends” (1),

Inspite of the fact that doing of good to one’s parents is obligatory
on the son which he has no choice therein, it is also considered as a
debt which he should pay to his parents in reward of what they have
done to him when he was a child. Paying of that debt is based on the
requirements of moral generousity, and the returning of good action to
its owners, aside from being obligatory on the son who has to pay it as
previously mentioned.

The second side : The Obligation Imposed upon the Son
to fulfil what he has Promisd his Mother : -

Generally, the promise requires the obligation to fulfil what the
promisor has promised with. Although, the individual would not be
obligated to promise some body by any thing of the sorts of donation
or grace, But he should keep his promise when he promises, other-
wise considered as promise breaker and hence be one of the hypo-
crites whom were described by the Messenger of Allah, { peace and
prayers be upon him ), in his saying : “ The signs of the hypocrite
are three ; whenever he speaks, he tells a lie, whenever he prom-
ises he always breaks his promise and if you trust him, he proves
to be dishonest ( if you keep something as a trust with him, he will
not retarn it)” 2.

As for what was mentioned in this case, the promise the son has
given to his mother is not considered obligatory on him according to
Judiciary and he should not be obliged to perform Hajj, and nothing
would be taken from his money niether in his life nor after death. But
nevertheless, not to fulfil what he has promised his mother with is
considered a sin for he firstly broke the promise, and secondly he
didn’t keep what he had promised his mother with, and that nothing
would expiate for him unless executing his mother’s promise or oth-
erwc{l?: aile' became undutiful to her and in committing that, there is a
car sin.

(1) Sunan Abi Dauoud, V 4 , P 336, Verified by M,Moheyedin Abdul - Hameed, Al-
Maktabah Al-Asrcyah, Sida, Beirut Lebanon, Sunan Ibn Maja, V2 , P 1208 - 1209,
Verified by M, Fouad Abdul - Baqi, the edition of dar Ihya Al-Kutub Al-Arabizh, Fai-
sal Eissa Al-Halabi, Egypt, Mishkat Al-Masabeeh ( Attibreezi ) V 3, P 1380, Veriﬁqd
by M,Nassir Al-Albani, Al-Maktab Al-Islami, Demascus, Beirut, Lebanon, 2nd Edi-
tion 1399 H - 1929 .

(2) Sahih Al-Bukhari, V 2, P 14, Dar Al-Katub Al-Iimeyah, Beiret, Lebanon, Sahih Mus-
lim ( shurh Al-Nawawi ) V 2, P 46, Dar Al-Kutub Al-Ilmeyah Beirut, Lebanon - Su-
nan Attinnithi, V 5, P 20, Veirfied by Ahmed shakir, Dar Al-Kutab Al-Ilmeyah, Bei-
rut, Lebanon 1st Edition 1408 - 1987 .
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parents is an individual duty while Jihad is a suffeciency duty and
however the individual duty is preferred than the sufficency one. ()

I say, what was mentioned regarding the dutifulness to one’s par-
ents is but a little, and generally speaking that Allah the Most High
has ordained the son to be kind and dutiful to the parents as an in-
dividual duty and he combined that to be of His worship in his saying:

Thy Lord hath decreed
That you worship none but him
And that you be Kind to paréhts , 2

“Thy Lord hath decread” means that He ordered, and the order
requires obligation .

The doing of good to parents is not only confined to them on their
life , but also-it is the son’s duty to do good to them after their death
because his relation with them remains etemal. The doing of good is
not confined only to them, but it extends to their friends and relatives
and those whom they enjoined to be dutiful to. Ibn Omer, may Allah
be pleased with him, narrated in this concern and said; I heared the
Messenger of Allah, ( peace and prayers be upon him ), says * The
most righteousness is that the man should follow the close re-
lations of his father after his death”

Abu Usaid, also narrated in this regard, while we are in sitting
with the Messenger, ( peace and prayers be upon him ), a man of Bani
Selamah came and said : O, Messenger of Allah, is there any duti-
fulness left that I can do to my parents after their death? Then the
Messenger said : “ Yes, invoking Aliah to bless them, asking Allah
to forgive them, executing their promises, keeping good relation
with relatives which they used to know ( when they are alive ) and

(1) A'Mughni ( Ibn Qudamah ), V 10, P 381 - 383, Dar Al-Kitab Al-A’rabi, Beirut
banon, 2nd Edition 1392 - 1972 Kashshaf Al-Qinaa ( Bahouti ) V 3, P 44 - 45,

Alam Al-Kutub Beirut, Lebanon 1434 H-1983, shurh Muntaha Al-Iradhat, ( Bahouti )
V 2, P94 -95, Dar Al-Fikr. Al-Insaf ( Al-Mardawi ) V 4 - P 122 - 123, verified by M,
Hamid, Al-Fuqqi, Dar Ihya Atturath Al-Arabi, Beirut, 2nd Edition. Kitab Al-Farou’
(Tbn Muflik ) V 6, P 198, 199 - Alam Al - Kutub Beirut, Lebanon 4 th Edition, 1405 H
-1985.

(2) Surat Annisaa verse 23 ,

(3) Sahih Muslim { Shurh Annawawi ) V 16, P 110
Dar Al-Kutub Al-Iimayah, Beirut , Lebanon, Mishkat Al-Misbah ( Attibreezi ), V 3, P,
372H, verified by M,Nassir Addin Al-Albani , Al-Islami , Damascus , Beirut , 2 nd
Edition, 1399H - 1979. Sunan Abi Dawoud, V 4 , P 337 , verified by M, Moheyedin
Abdul - Hameed, Al-Maktabah Al-Asreyah, Sida, Beirut, Lebanon .
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Prophet asked him “Are your parents alive 2’ He replied in the
affirmative. The Prophet, (peace and prayers be upon him), said
“Then exsert yourself in their services” (1,

According to Al-Imam Malik Mathhab, dutifulness to one’s par-
ents is an obligatory ordinance. One of the types which embody that,
is the hurry when one or both of them call for their son. K he is per-
forming a vouluntry Salat, he should mitigate it by avoiding recitation
of long Surahs and the like, and hurry to answer their call, and also he
has to treat them kindly, which means, to obey them by performing ali
of what they order whether obligatory or voluntary and avoiding all
that which doesn’t cause harm if neglected.

A man has asked Al-Imam Malik and said : O, father of Abdualah,
I have a mother, sister and a wife, and my mother when she find any
thing with me used to say: give it to your sister, but if I refuse, she in-
sults and curse me. Al-Imam Malik then said to him: I don’t believe
distressing her, so get rid of it (distressing her). Another man has said:
My father lives in the Sudan and he wrote to me to visit him, but my
mother refused. Al-Imam Malik said, obey your father and don’t dis-

obey your mother. @

According to Al-Imam Ashshafi’i Mathhab, dutifulness to one’s
parents is preferred to Jihad which is a sufficiency duty (Fard Ki-
fayah), and that other can participate on one’s behalf. However, duti-
fulness is an individual duty which no one can do on one’s behalf. So,
when 2 man said to Ibn Al-Abbas, may Allah be pleased with him : I
made a vow to invade the Romans and my parents prevent me doing
that, Ibn Al-Abbas said to him, : obey your parents and the Romans
will find another one to invade them, (3)

According to Al-Imam Ahmed Mathhab, dutifulness to one’s

(1) Sahib Al-Bukhbari, V 4 , P 18 , Dar Al-Kutub Al-Iimeyah Beirut, Lebanon. Salih Mos-
lim ( Shurh Annawawi ), V 16 P. 103-104- Dar Al-Kutub Al-Iimeyah, Beirut, Lebanon,
Sunan Anasaei, V 6 , P 10, Dar Al-Fikr , Beirut , Lebanon 1st Edition 1348 H - 1930,
Majmia Azzawaid Wa-Manbaa Al-Fawoid ( Al-Haithami }, V 5, P 322, Dar Al-Rayan
Liturath Cairo, Dar Al-Kitab Al-A’rabi, Beirut, Lebanon 1407 H-1982 .

(2) Al-Kafi Fi Figh Ahl-Al-Madinah ( Al-Qurtubi ) 612, Dar Al-Kutub Al-Timeyah, Beimt,
Lebanon, 20d Edition 1413H-1992, Al-Fawakih Addawani ( Abi zaid Al-Qairawani )
V 2, P 317, Dar Al-Fikr Beirut, Al-Fnroug { Al-Qurafi ) V 1, P 142 - 145, Alam - Al-
Kutub, Beirut, Lebonon, Shurh Monhut - Galeal { llaish } V 3 P 142 - 143, Dar Al-Fikr,

(3) Al-Muhaththub Fi Figh Al-Imam Ashshafi’i ( Ashshirazi ) V 2 P 299, Dar Al-Fikr, See
Thye Olloumul - Din ( Al-Ghazali ) V 2 P 198 - 199, comrected by Al-Sheikh Abdul
Aziz Al-Serwan, Dar Al-Qalam, Beirut, Lebanon 2nd Edition , Al-Umm ( Alsha afi'i)
V4,P 164, corrected by Mahammed Zuhri Annajjar, Darul - Ma’rifah , Beirut , Leb-
anon 2nd Edition 1393 H 1963. Mughni ( Al-shirbeeni Al-Khateeb ) V 4, P 217, Ha-
shiat z’l%iamal , Ala shurh Al-Manhaj ( Zakareyah Al-Ansari ) V 5, P 190, Dar thya
Atturath Al-A'rabi , Beirut , Lebanon .
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Also He says in this regard ;

Thy Lord hath decreed
That you worship none but Him

And that you be kind to parents (),

“The Lord hath decreed” means that he ordered, and the order of
Allah should be obeyed. This order is an individual duty which is pre-
scribed for every son towards his parents and contradicting this duty
means undutifulness to parents which requires punishment as was nar-
rated about the Messenger, (peace and prayers be upon him), that he
said, “ Shall I not inform you of the biggest of the great sins ?”’ We
said “Yes, ch Messenger of Allah” He said, “ To join partners in
worship with Allah; to be undutiful to one’s parents” The Prophet
sat up after he had been reclining and added “And I warn you
against giving forged statement and a false witness”” the Prophet
kept on saying that till we said if only he stopped. (2}

Also, we take evidence to that from what was narrated about the
Prophet, ( peace and prayers be upon him ), that he said * All sins are
delayed by Allah the Most High except the undutifulness to one’s
parents which Allah hastens the punishment to it’s doer in this life
time before death” ,

The jurists have studied this matter and shown the reward when
adhering to it, and the guilt and sin when neglecting it. According to
Al-Imam Ibn Hanifah school of thought ( Mathhab ), dutifulness to
one’s parents is considered as individual duty which should be prior to
that which is considered as sufficiency duty such as Jihad in which the
son should not participate without the permission of his parents. So,
whenever the duty is approved, contradicting it will be uniawful act
(Haram) ®. They reasoned out that by what was narrated by Jahimah
Ibn Al-Abbas Ibn Murdas that he came to the Prophet, (peace and
prayers be upon him) asking his permission to take part in Jihad, The

e ——

(1) Surat Al-Israa, verse 23.

(2) Sahih Al-Bukhari, V 7, P 70 - 71, dar Al-Kutub Al-llmeyah , Beirut , Lebanon , Sahih
Muslim ( Shurh Annawawi ) V 2, P 81 - 82, Dar Ai-Kutub Al-Ilmeyah, Beirut Leb-
anon. Musnad Al-Imam Ahmed, V 3, P 131, Al-Maktab Al-Islami . Assunan Al-Kubra
( Attirmithi ) V 10, P 121, Dar - Al-ma'rifah , Beirut, Lebanon . .

(3) Kunzul - Ummal, { Al-Burhan Fawri } V 16, P 480, Mu’sasat Al-Risalat. Beirut, Leb-
anon, 1399, H - 1979, .

(4) Hashiat Ruddul - Muhtar ( Ton A’sbdeen } V 4, P 124 - 125, Dar Al-Fikr , Beirut,
Lebanon 2 nd edition 1399H - 1979 Shuth Fathul - Qadeer ( Ton Humam ) V 5, P 442 -
443, Dar-Al-Fikr, Beirut, Lebanon, 2 nd edition, Bada’ea Assanaea” ( Al-Kasani } V7,
P 98, Dar - Al-Kitab Al-Aarabi, Beimt, Lebanon 2 nd edition 1402 H - 1982,
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That is to say, he ordered them to embarace the religion which is

Islam. .
And also His Almighty saying :

Allah ( thus ) directs you

As regards your children

( Inheritance ) : to the male ,
A portion equal to that

Of two females : (1

‘What is meant by Al-wassiyat in the two verses is the order which
requires obligation .

The case included in the question often occures, as some parents
enjoin their sons to perform Hajj on behalf of their grand fathers,
grand mothers, uncles or aunts who didn’t perform Hajj, and the sons
ot one of them promise to perform what his parents or on of them has
enjoined him to do. Does this will obligate the son, and hence Hajj
should be incumbent upon him ?

The answer for this has got two sides :

The first one : The obligation of honouring the mother by her son.
Th; second : The obligation of fulfilling what he has promised her
to do.

1 - The Obligation Of Honouring the Mother by her Son
( to be dutiful to her ) :

The source is that the son is obliged to be dutiful and good to his
paren(tzs) by offering them what they like and abstaining from what they
hate.

The obligation of the son to be dutiful to his parents is based on
the saying of Almighty Allah :

Serve Allah, and join not
Any partners with him;

And do good to parents, (3

{1) Surat Al-Nisaa , verse 11.

(2) Al-Misbah , Al-Muneer , ( Al -Fayoumi }, V 1, P 43 - 44 Al-Maktabah Al-llmeyah ,
Beirut , Lebanon .

(3) Surat Al-Nisas, verse 36.
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118 - The Rule on the Mother who enjoined her son
to perform Hajj on behalf of her Sister, and
he Promised to do so, but he didn’t keep his
Word.

The content of this case is that a mother has enjoined her son
to perform Hajj on behalf of her sister who died before per-
forming Hajj, and the son promised to do what his mother orderd.
Every year, he promises his mother to perform Hajj on behalf of
his aunt in the next year. After his mother passed away, on of his
relatives reminded him what he promised to do, but he replied to
him that it is not incumbent upon him to perform Hajj because
:lhe E;omise he has given was only for his mother to be content in

er life .

The question is that : Is it incuombent upon the son mentioned
in the case to perform Hajj on behalf of his maternal aunt ?

Before answering this question, we have to know something about
the will ( wassiyat ). In the language, whoever appoints somebody by
a will ( money ), he should donate it to him, and whoever enjoins a
man to take care of his son, that means he asks his sympathy, and
whoever enjoin another one to perform Salat, that means he orders
him to do so. The term, Al-wassiyat ( will ) is a joint one which relates
to reminding, supplication and order, and it should be taken in the
meaning of the order. (1)

In the Holy Quran, Allah says :

And Abraham enjoined
Upon his sons

And so did Jacob : @

(*) These questions sent by readers and editor-in-chief, Dr Abdur-Rahman Tbn Hassan
Al-Nafisa answers them according to the publication regulations of the journal.
1 I;Al'eLMisbah Al-Muneer ( Al-Fayoumi ) V 2, P 662, Al-Maktabah Al-Iimeyah-Beirut,
anon .
(2) Surat Al-Baqarah, verse 132.
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compelled people to innovate such a contract as to take some rules
governing sale - such as utility right - and integrate it with the rules
of mortagage fleeing from usury (Riba).

However, what is abvious in this contract is the profit and the in-
creasing of the seller’s trade, while the buyer seek making to benefit
from the bounties of this deal. Consequently, there is no chance to
speak of its validity and permissiblity because it is a kind of usury
which is prohibited by Shari‘a .

3 - This contract clearly contradict what has been said by the Mes-
senger, ( peace and prayers be upon him ), of forbidding the sale
which is linked by a condition which was previously mentioned. The
custom should be legaily ( according to Shari’a ) respegted whenever
the effective case of the opposing text vanishes and refuted thereby
even if it is an a casual custom. But, when the effective case of the op-
posing text is not refuted by the a casual custom, then this custom will
not be considered as for the entire text. State of thing as they are in-
dicates that this contract generally leads to the dispute between the
contracting parties as more of the disputes now taking place between
people in these countries caused by this contract which lasts for a long
which causes a change in the local currency , both decreasing and in-
creasing. This may lead the other party not to accept his money due
the devaluation occuring to it compared with the time in which he
paid the seller .

( And Allah Knows Best )
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Some Modern Forms of Bai‘Al-Wafa : -

Some merchants in Afghanistan, Pakistan and India were used to
constructing buildings and houses in order to sell them to the people
by means of bai’ Al-Wafa ( A mortgage by conditional sale ) against
some money . Then , both buyer and seller will conclude a contract by
which whenever they want to termirate it , each of them should retum
what he has taken from the other .

The purpose of this contract is that the seller seeks to increase his
income and. to circulate his trade, whereas the buyer benefits from the
house or the building, and hence each of them would gain a good prof-
it.

This contract is considered as ( Bai’ Al-Wafa ) which was per-
mitted by some jurists .

Comparison between this contract and Bai’ Al-Wafa:

There are many differences between them : -

1 - Bai’ Al-Wafa is a real mortgage - according to those who be-
lieved in its permissiblity and therefore two condition were stipulated
for its validity. If both or one of them does not exist, then it would not
be valid. They are : -

A ) It must be stated in the contract that whenever the seller re-
turns the price, the buyer should return the sold item .

B ) The two exchanges should be free ( safe ) from defects. If the
item sold by Bai’ ‘Al-wafa was defected as its value was equal to the
debt, then the debt would be dropped in equivelence to it. But, if it
was more than the amount of the debt while the sold item perished in
the buyer’'s hand, was equivelent to the debt’s value, then it would be
dropped (1) .

However, it is not like that in this contract because the second con-
dition which is the perfectness of the two exchanges, was not existent.

And as the destruction of the item contracted on guarnateed by the
seller-Not the buyer-except if was caused by the buyer then he would
be held responsible for this destruction.

2 - Bai‘Al-Wafa has been legisiated for necessity and it is a com-
bined contract of sale and mortgage , however the rules of mortgage is
the predominant. The mortgage would not be sufficient for it because
it is not permissible for the mortgagee to benefit from the mortgaged
item with the permission of the mortgager therein. The thing which

1) 4R6161hul Al-Muhtar, V 4 - P 247 - Majullat Al-Ahkam Al-Adleyah, Article, P (399-
).
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-~

declared therein , or deduced by means of independent reasoning .

Evidences of this Principle in Jurisprudence

In discussing the condition which invalidates the compensations
contracts such as sale, the Hanafi jurists have stated that this condition
is whatever stipulates a utility which is not included in the original
rule of the contract in purpose of supporting the Imams () basing on
the apparent side of what is meant by the saying of the Prophet, (peace
and prayers be upon him ) “A sale which involves a condition is for-
bidden” @),

However , they excluded from this text , two kinds of thef contrac-
tual conditions which they approved their validity and obligation if
they were stipulated in the contract . They are :

1 - The condition which is permitted by a legal text , such as the
option condition .

2 - The condition which is commonly approved as such. As for the
conditions which are - according to- Hanafeyah - considered as cor-
ruptive due to their interpretation of this text which was stated in Sun-
nah , if part of them is commonly used , then it will be - according to
the custom-valid and obligating which should be according to Sharia‘
respected even if the custom therein is a catual one.

On of the branches of this consideration was their correction for
Bai’ Al-Wafa because it was ruled by the custon althongh it is mainly
based on a restricted condition as for them .

The early scholars of Hanafeyah delivered a legal opinion for its
being an invalid before the custom is spread therein that is why their
followers have delivered a legal opinion approving its permissilitity
because the custom runs therein. They depend on the consideration
they have given to the Prophetic Hadith which forbade the condition
in sale. They believed that the legal purpose thereof was to stop the
causes behind disputes because these extra conditions with regard to
the original contract of sale when carried out, would lead most likely
to dispute. Therefore, they believed that when the custom is brought
about in some of them, will end the dispute as it makes the affair
known and familiar so that the custom may not cancel the text , but to

meet its purpose, even if it was an occuring custom |

(1} Al-Hidaya along with jts commentty V6 P 76 - 77 ..

(2) It was reported by Attabarani in Al-Mu'jam Al-Wassit .
Nasb Amrayah V4 ,P 18,

(3) Al-Inayah Fi Shurh Al-HidayaV 6, P 76 - 77 .66
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peculial to a definite place or to a definite group then it is the pre-
ferred opinion-according to the Hanafi Mathhab was that it would not
have the influence of that of the general custom, and accordingly , it
would not particularize the contradicting general text ()

Secondly: The custom occured after the contradiding general text
was stated .

If the custom which contradicts the general text has occured after
that text , this custom will not be considered, and not be valid to par-
ticularize the text . This was approved by the jurists agreement even if
it is a general custom, because the custom occurs accidentally after in-
dicating the concept of the legal text along with the Legislator’s opin-
ion about it, and that it came into effect as soon as it was issued by the
Legislator. So, after that if it permits to particularize it by a casual
custom which contradicts it , then that will be considered as a repeal
for the Shari’a text by the custom , and that is not permissible, There
15 no difference between the practical custom and the verbal one with
regard to the invalidity of the casual one in order to particularize the
text which preceeds ) it . In this concern , Ibn Nujaim ) says “ The
custom on which terms are considered is the previous similar rather
than the delayed one that is why they have said : the casual custom
should not be taken into consideration ¥,

This is the casual juristic standard when a contradiction arises be-
tween the custom and the legal text. On the other hand , that who fol-
lows the juristic snbsidaries and studies their justifications which are
used by the jurists , will find that the occured custom - even if it con-
tradicts the apparent side of the legal text will be considered and re-
spected in two cases :-

1 - Whenever the legal text itself is justified by the custom , that is
to say, based on a practiced custom which exists when the text is stat-
ed. Here, if this custom changes, then the rule of the text would

change accordingly even if the text is specific to the subject matter. ©)
2 - Whenever the legal text is justified by an effective cause which
is negated by the occuring custom, whether the cause of the text is

R

(1) Al-Ashbah Wana thair ( Ibn Nujaim ) V 1 P 134 Risalat Nashr Al.UrfV2,P 116.

(2) Ibn Nugaim, Ibid , V 1 P 133 , Al-Madkhu! - Al-Fighi Al-‘Lam , V 2, P 900.

(3) Ton Nujaim : Zein Addin Ibn Jbrahim , Hanbali jurist, one of the scholars, Egyptian , He
wroic many compilation ( Al-Ashbah Wannathair ) in the origins of the language . ( Al
Bahr Arraiq Fi shurh Kunz Alhagaiq ) in Figh , ( Azzirakely } V3P, 64.

(4) Al-Ashbsh Wannathair-V 1,V 133.

(5) Al-Hidaya along with its commentry V 6 P 157 .
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be upon him), then on what basis did the early of Hanafeyah derive
their rule on the permissiblity of Bai’ Al-Wafa, and how they harmon-
ized between this statement and the custom rule which is prevailing
now among people and which requires the permissibility of this sale,
and how the contradiction of the custom with the Sharia’ (legal ) text
can be defended ?

The Contradiction of the Custom with the Text and
the Analysis for that :

Whenever cusom contradicts a general legislative (Sharia) text
which by its generalization - covers the common affair, then it de-
pends on whether the custom occured at the same time of that of the
text or it occured after it.

Firstly: The contradicting custom coincided with the general text
The custom existing when the legisative ( Shari’a ) text has been stat-
ed is either verbal or practical :-

A ) If it is a verbal one, there arises no disagreement among jurists
as considering it, and thus the general legislative text would be re-
stricted by its customary meaning when it lacks the presumptions even
if the indication of the term which used by the Legislator with regard
to the origin of the language is broader than its customary indication
because the verbal general custom is the language of communication
and therefore directs the terms to their meanings within their familiar
limits since there is no presumption which indicates that the Legislator
meant - by his term - a broader limits .

As for the terms used in sale, purchase, rent and the others texts ;
they are taken according to their customary meanings when the texts
are mentioned therein even if they differ from the inferior meanings in
the language’s origin .

B ) If the existing custom - when the contradicting text is stated -
was a practical one, then the independant reasonings (fjtihadat) would
whether it be valid to particularize the general text, or not. And also
for the one who considers it valid is more to specify whether the cus-
tom is general or private .

If the existing custom - when the contradicting text is stated - was
a general one , then according to the Hanafi independent reasoning, it
would be particularize the text, and hence that text is considered in-
clusive of only other than the common matter.

If the existing custom - which contradicts the general text was so,
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The Third Mathhab :

Scholars of this Mathhab believe that Bai’Al-Wafa is a void sale,
This was the Mathhab of early Hanafiyah and the majority ( jumhour
of Malikeyah, Shafi‘eyah and Hanabila (1),

Their Evidence :

1 - The seller stipulation of taking the sold item when he returns
the price to the buyer contradicts the sale and its rule which is the buy-
er's possession for the sold item by means of presistence . As this con-
dition brings utility for the seller and no specific evidence was stated
to pemit it, it would be an invalid condition which invalidates the sale.

2 - The sale in this form doesn’t intend the conditional sale. Rather,
what is intended by it is to involve in the forbidden riba which is de-
fined as the granting of money for a fixed period, and that the utility
gaineti2 )by sale is the profit. However, Riba (usury) is void in all situa-
tions ¥,

Preference : -

The preferred opinion is however, what was believed by the
Scholars of the first Mathhab that Bai' Al-Wafa (The mortgage by con-
ditional sale) is a real motgage which takes all its rules, because it is
necessiated by a real need. Some one may lack money and not find
what might eases his difficulties unless he sells a real estate or a mov-
abale property to another one, and so, he stipulaies for the buyer to re-
turn to him the possession of the sold item if he returns the price there-
to. Actually, this indicates that the seller has intended the mortgage
and that he had been obliged by need to lose his possession in the
fixed period for clearing. The buyer, here, has accepted to sell it in or-
der to benefit therefrom in this period. But if the seller has failed to re-
turn the price, then the buyer would posses the sold item without a
new contract. In this statement, the aim of Sharia in maintaining of the
property and the interest of the contracting parties is fulfilled .

Evidences of those who permit Bai‘Al-Wafa :

Since the Mathhab believed by (jumhour) - including Hanafeyah
did not permit Bai’ Al-Wafa because it is a sale which was linked by a
condition, and that it was forbidden by the Prophet, (peace and prayers

(1) Tabyeen Al-Hagaiq V 5, P 182, Al-Fatawa Al-Hindeya V 3, P 208 - 209 - Nihayat -
@ I%!&Muhlaj WV3,P433,
id .
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addition to his analysis for the Holy Prophetic Hadith with touching
some modern forms of Bai‘Al-Wafa.

Bai‘Al-Wafa (The motgage by conditional sale) :

It is defined as : Whoever sells an item for one thousand on condi-
tion that he gets his price when he returns the item (1), Bai‘Al-Wafa is
a conditional one which obliges the seller to return the price to the
buyer as soon as the later returns the sold item to the seller .

Jurisprudence Adaptation of Bai’ Al-Wafa :

Jurists have disagreed in this matter in three schools : -
The first school of thought (Mathhab) .

Scholars of this Mathhab believe that Bai’ Al-Wafa is a real mort-
gage which have all the rules of it and, hence the buyer does not poss-
es it, and the seller would get it back if he returns the price for the
buyer from which the buyer can satisfy his dues when the seller fails
to pay the price in the fixed time. This is the Mathhab of some Han-
afeyah (@),

Their Evidence : The aim behind this Bai’ according to the con-
tracting parties is the mortgaging and the documentation of the debt.
What is important in confracts is in the meaning required and not in
word structure, and hence Hiba (donation) for the purpose of com-
pensation is regarded as a sale, and Kafala (pledge) in the condition of
the original is regarded as Hawala ( Trnasference of a debt from one
person to another). Based on that, a sale which stipulates the return of
the sold item when the price is returned, is a mortgage ) .

The Second Mathhab : -

Scholar’s of it believe that Bai’ Al-Wafa is a void mortgage . This
is the Mathhab of some Malikiyah ¢},

Their evidence: The sale which stipulates the return of the sold item
when the seller returns the price is but a credit which entails utility
because the buyer shall benefit from the sold item without return by
virtue of the sale contract. That is considered as a forbidden Riba ),

(1) Rudhul - Mubtar , ( ¥bn A’abdeen ) V 4 - 252,
(2) Tabeyeen Al-Hagaiq ( Azzaila’a), V5,P 183,
(s)lﬁléPatawaAl-Hiu eyaV 4,P405,
id.
4) ll;dg;hxb Ajjalil . V 4, P 973 , Mughni Al-Muhtg V 2, P31, Nihaytl - Mubtaj , V 3,

(5) Thid .
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This can be discussed as follows : -

Hadith of * The mortgaged animal can be used for riding as
long ...”. may be presented by Hammad’s previous narration , and
hence the benefit should be equal as to the expenditure, but not more
than it.

The Preference :

The preferable opinion is what was believed by the holders of the
first one who permitted the mortgagee’s benefit from the mortgaged
item if the mortgager's refuses to spend on it provided that benefit
should be equal as to what he spends on it, but not more than that.
This opinion was preferred, because of their strong evidences which
agree with the Sharia general principles which requires the protection
of property and maintain it from being wasted and because it protects
the rights of both the mortgager and the mortgagee. This is applicable
when the mortgaged item of those which need expenditure and that
the mortgager refuses to spend on it. In this case, the motgagee is per-
mitted to benefit from it in proportion to the amount of food he gives
toit.

But if the mortgaged item doesn’t need to be provided with ex-
penditure (food) such like house, land, electric apparatus, in this case,
it would not be valid for the mortgagee to gain benefit therfrom be-
cause he takes his dues in full, and hence the benefit would be as an
increase which is regarded as Riba,

The evidences mentioned in this concern have linked the benefit in
proportion to the expenditure. Nevertheless, house, land and other
don’t need expenditure, and therefore the mortgagee is not permitted
to benefit therefrom because it is considered of the chapter of loan
which entails benefit which is a forbidden act according to Sharia .

Here, an enquiry arises, if the mortgaged item doesn’t require an
expenditure, but it entails benefit, then what is the rule of the mort-
gage by conditional sale (Bai‘Al-Wafa) which in its nature a mortgage
- which is now dealt by in some countries such as Afghanistan and Pa-
kistan.? and what is evidence of who has beleived in its permissiblity,
and how he was able to match between the statement of the Prophet,
(peace and prayers be upon him} as regard to the forbidding of the
conditional sale, and the custom dealt by, however it inconsiderable
and trifling to stand for the Quranic text ?

We explain the answer on this inquiries within our talking
about the jurisprudence adaptation for Bai'Al-Wafa, along with the
evidences presented by the one who believed in its permissiblity in
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This can be discussed as follows :

This Hadith is a general one because it doesn’t indicate to whom is
the right of benefit. Is he the mortgager or the mortgagee ? Accord-
ingly , there is no pleas in it (1),

B ) Analogy : Animal’s expenditure is obligatory on the mortgag-
er, and the mortgagee has a right therein. Moreover, he was able to
satisfy a right from the growth resulted from the mortgage, and repre-
sented the owner on what he is obliged as well as satisfying that from
its benenfits. That is valid, reasoning out by the case of the woman
who takes money from her husband so that she might spent on herself
when her husband refused to spend on her. The common factor be-
tween them is the utilization in both cases ), .

Tbn Hazm has derived his evidences on what he has believed by
the following : -

A) Quran : His Almighty saying : -

“ 0, Ye Who believe !
Eat not up your property
Among Yourselvses in vanities” (3)

And also says : -
Eat not up your property
Among Yourselves in vanitfes : (9

B ) Sunnah : On the authority of Anas, may Allah be pleased with
him, that the Prophet, (peace and prayers be upon him), said : “The
property of a Muslim person is unlawful unless he gives it will-
ingly” ©} .

These texts from Quran and Sunna chearly indicate that it is not
permissible to any one to gain benefit from other’s property without
getting his permission , otherwise, he is regarded as the one who eats
up the properties in vanities . However , another narration has stated
tl;l:a]permissibility of the mortgagee’s benefit from the mortgaged an-
imal which can be used for riding and milking without getting the
morigager’s permission and without linking the utility gained in the
proportion to what he spends on it (6

(1) Ahkam Al-Quran, V. 1,P529,

(2) Al-Mughni , V4 ,P254 .

(3) Surat Annisa , Verse 29 ,

(4) Surat Al-Bagarah , verse 188 .

(5) The Hadith was reported by Al-Baihagi in his Sunan ,

{6) Al-Muhulla , V 6 - P 365 - 366 . Nail Al-Awtar 45 , P 265 - 266 .
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should drink from its milk in proportion to the amount of food
one gives to it” (), .

B ) Analogy : Using is such as riding and milking or whatsoever
comes in their meaning as long as it is permissible for the mortgagee
to benefit from the mortgaged item whether it is used for riding or
milking , it is also permissible for him to benefit by using .

Adherers to the second opinion have reasoned out for their school
of thought by the following .

A ) Sunnah : The Hadith of *“ Mortgage would never be lifted
from its mortgager ....” .

The Hadith obviously indicated that all the benefits of the mort-
gage are possessed by the mortgager , and no one should contiscate
these benefits without getting the mortgager’s permission .

This can be discussed as follows : -

Although there is a great difference of opinion concerning the va-
lidity of this Hadeeth, it can’t be uphold in opposition to the Hadeeth
reported by Abu Huraira ® .

B ) Analogy : The mortgaged item, like the other properties of the
mortgager, as long as it is not permisible for the mortagagee to benefit
from a part of his non-mortgaged money, this is also applicable
for the mortgaged item because they are both regarded as money of
others ©.

This can be discussed as follows : -

This analogy is an incorrect one because it agrees with the text
which permits the mortgagee’s benefit from the mortgaged item in
proportion to what he spends on it .

Adherers to the third opinion derived their evidences from the fol-
lowing : -

Ag) Sunnah : Abu Hurairah Hadith  The mortgaged animal can
be used for riding as long as itis .....”” .

This Hadith makes riding and drinking of food in retwrn and as a
compensation for the expenditure , and this the mortgagee’s right . As
for the mortgager , he has the right of riding and drinking in his capac-
ity as an owner of it , and not in return and as compensation for it (7.

(1) It was reported by Ibn Hazm in Al-Mubulla, V 6- P 367,
E%;gli}’MugMi:V4-P251 , Ahkam Al-Quran  Ajjassas ) V2 ,P 532,
(4) Al-Unm-V3,P 155,

(5) Al-Mughni ,V 4 P 251 .

(6) Ibid .

(7) Al-Mughni , V 4, P 251 , Nail Al-AwtarV5,P265.
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The Third Opinion :

Adherers to it believed in the permissiblity of benefiting from the
mortgaged item by means of riding and milking ( with regard to the
animal ) only as much as he spends on it observing the justice therein,
whether the mortgager refuses to spend on it or not . This was be-
lieved by Ibn Rahawayhi and Al-Imam Ahmed (1},

The fourth opiniont : - Adherers to it believe that , it is valid for
the mortgagee to benefit from the mortgaged item by means of riding
and milking only as much as he spends on it when the mortgager re-
fuses to spend on it without connecting the utility with the ex-

penditure. This is the school of Zahireyah ) .

Evidences and Discussion :

Adherers of the first opinion have reasoned out what they be-
lieved in the following : -

A ) Sunnah : - I - The Hadith of S‘aced Ibn Al-Musaib that the
Prophet , ( peace and prayers upon him ) , said “ Mortgage should
never be lifted from the mortgager . He will have its profits and
endure its liabilities” ) .

2 - What was narrated by Abi Huraira , may Allah be pleased with
him , that the Prophet , peace and prayers upon him , said * The mort-
gaged animal can be used for riding as long as it is fed , and the
milk of the milch animal can be dunk according to what one
spend on it , the one who rides the animal or drinks its milk
should provide the expenditures” @),

The first Hadith indicates that all benefits of the mortgage pertains
to the mortgager , and that the mortgagee could benefit from the mort-
gaged item whether it is used for riding or milking in return for what
he spends on it .

To combine between the two Hadith , the first one can be con-
sidered as long as the mortgager spends on it , whereas the second is
considered as the mortgager refuses to spend on it . The second is con-
sidered as the mortgager refuses to spend on it . As for the utility to be
specified according to the expenditure , it can be reasond out by the
Hadith of Hammad Ibn Selama ¢ If one mortgages a sheep , he

(1) Al-Mughni6 V4 , P 251 .

(2) Al-Muhulla, V6, P 366.

(3) Ibid . N

{4) It was re by Al-Bukhari in his Sahih and also by Abi Dauoud , Tirmithi and Ibn
Maja . 8 Al-Bukharl V 3, P 124 - 125, Sunan Ibn Maja V 2 P 816, Sunan At
tirnitht V3 - P 546 .
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The Preference : -

The preferred of these statements was what was believed by the
owners of the first statement of not permitting the mortgagee to gain
benefit from the mortgaged item even if the mortgager give him the
permission therein , and this is because of their strong evidences and
because it is compatiple with the tolerence of Islam and its noble aim
and jts encouragement of co-operation in doing good ( Bir ) and ab-
steaidning from any kind of exploitation of human beings and their
needs.

B ) Benefiting of the Mortgagee from the Mortgaged Item
without the Mortgager’s Permission : -

Jurists disagreed with regard to the rule of the mortgagee's benefit
from the mortgaged item. If the mortgaged item can be- utilized and
whether it is an animal used for riding or for milking or used for ser-
vice, but the mortgager has not given permission to the mortgagee to
benefit therefrom. In that, jurists have four opinions :

The first one : owners of it believe that it is valid for the mortgag-
ee to benefit from the mortgaged item by means of riding , milking or
using as much as he spends on it when the mortgager abstains to
spend on it. This was believed by Al-Awza‘i, I} Laith Ibn Sa‘ad @
and Abi Thawr ®) @,

The second opinion: Adherers to it believe that it is not valid for the
mortgagee to benefit from the mortgaged item whether can be milked,
riden or valid for service when the morigager did not give him the per-
mission, or whether the utility is as much as the expenditure or more,
or whether it is for the mortgager’s abstintion of expenditure or other,
or whether he is able to gain the benefit or not . This opinion was sup-

ported by Hanafiah, Shafi‘eyah, Malikeyah and Al-Imam Ahmed ©)

wareen-———————

(1) Al-Awzai’ : Abdul - Rahman Ibn Amy , He was the Imam of Syrian lands in Figh , He
has the book titled { Assunah ) in figh and ( Al-Masail ) He was born in 83 H and died
in 157 H see Al-A’lam ( Azzirakely ) V 3, P 320.

(2) Al-Laith, Tbn saad Ibn Abdul - Rehaman Al-Fahmey . He was the Imam of Egypt in his
era . He was the greater of egyption lands in the science of Hadith and Figh . Bom in
94 H, and died in 175 H . seo Al-A'lam ( Azzirakely )V 5, P 248 . ‘

(3) Abi Thawr : Jbrahim Ibn Khalid Al-Kalbi . He was ajurist and Al-Imam Ashshafi'i
closest friend, He was one of the great Imams in that time , both in Figh and knowl-
¢dge, He has compiled them according to Sunnah. He was born , 170 H, and died in
240 H , See Al-A’lam ( Azzirakely ) V1, P 37, and Wafayat Al-A'yan ( Ibn Khalkan)
V1,P26, Mugqdimut Fighul - Imam Abi Thawr P 51,

(4) Pathul - Bari , V 10, P 933, Nayl Al-Awtar , P 264 Al-Muhulla, V 6 P 367 .

(5) Badas * Assanayi * ( Al-Kasani } V6, P 146, Al-Tkhtiyar V2, P 66 - 67 .
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Adherers of the second statement have derived their evidences as
follows :-

A) By Reasoning : The mortgager possesses all the benefits of the
mortgaged item by means of expenditure. So, he has the right to poss-
es it to others. But if he premitted it for the mortgagee, it would be
valid and the mortgager is aliowed to benefit from the mortaged prop-
erty as if the mortgager had donated him the benefit of the mortgaged
property however, donation (Hiba) is permissible (1),

This can be discussed as follows : -

The permissible ( legal ) donation is that which man perfoms ac-
cording to his free will, and what is apparrent of the state of the mort-
gager is that he would have never permitted the benefit with regard to
the mootgagee without the influence of the necessity, and thus has not
acted with his free will.

11Adherers of the third statement have derived their evidences as
follows : -

A ) sunnah : - what was narrated by Fudhala Ibn Obeid that the
Prophet, ( peace and prayers be upon him ) said *“ Every loan given
for a benefit is a sort of riba” @,

The Hadith has indicated that every benefit resulted from a loan is
a forbidden riba, and the mortgagee’s benefit from a mortgage, if it
was in a form of a loan debt is but a compensation-free excess which
is considered as Riba. Moreover, this Hadith has indicated that other
than the loan when brings utility, is no longer a Riba and therefore,
benefiting form, is valid.

This can be discussed as follows :-

The above mentioned Hadith is a weak-narrated one which lacks
plea,® and thus reasoning out by it is rejected for it doesn’t express
the prevailing while people were dominantly used to receive mortgage
for debt and benefit therefrom. The Legisldter has forbidden that,
however, the rule should not be negated, otherwise. On the assump-
tion that the Hadith has got a conception, it is yet aconcept of a title
which is not used as an evidence with regard to the preferable of the
statements .

(1) Majma Al-Anhur , V 2, P 588 , Shurhul - Inaya, V8, P 196.

{2) It was untraceable Hadith and , reported by Al-Baihagi in his Sunan Al-Hafiz has said :
1t is not a sounded one while Imam Al-Haramain has said : It is a8 good Hadith , He has
;)e;n3iupported by Al-Ghasali . Sunan Al-Baibagi , V 5, P 350 . Talkhees Al-jobair V

3) A’jjami ;\ssagheer » V2P 94, Kunouz Al-Haqaiq ( Al-Manawr) V9 ,P40.
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The Second Statement : -

Adherers of this statment belived that the mortgagee is absolutely
permitted to benefit from the mortgaged item whether the debt was a
loan or not, and whether the mortgagee has stipulated it in the contract
or not. This statment was believed by Hanafeyah, and it is a part of
Shafi’eyah when the permission is not included in the contract (1.

The third Statement :

Adherers of this statement believe that the mortgagee is not per-
mitted to benefit from the morigaged item even if the morigager has
given him the permission to act therein when the mortgage was in a
form of a loan debt. But, if it was in a form of a debt that is resulted
from other than the loan, such as a pice of a sold item, or rather a rent
of a house, then it would be valid to benefit. This was believed by sha-
fieyah, Malikeyah and Hanabila @,

Adherers of the first statement derived their evidences as follows ;
A ) Sunnah : - What was narrated by Sa‘eed Ibn Al-Musaib that the
Prophet, (peace and prayers be upon him), said “ Mortgage would
never be barred from its mortgager. He has its utilities and should
shoulder its due damages” ©.

The statement delivered by the Messenger , ( peace and prayers be
upon him } “ He will have its profits and endure its due liabitities”
is very obvious that the profits gained by the mortgage would be
owned by the mortgager, and therefore nothing of it would be per-
missible to the mortgagee unless it is permitted by a correct evidence,
however no correct evidence was set therefor. As for the pemission of
the mortgager, it was approved only in the cases of pressing necessity.

B) By Reasoning :- If the benefit was stiputaled within the con-
tract, then it would be Riba because the mortgagee would satisfy his
dues in full by taking back the debt, and hence benefit remains as

Fadhl (excess) which means Riba.™) ,

(1) Shurh Al-Inayah ( Al-Babarti ) V8, P 196,

Majma* Al-Dhamanat, P 109, (Ibn Abdeen ), Ruddul - Muhtar V 5, P32,
Tuhfutal-Mahtaj , V 5,P 59.

(2) Al-Fawakih Addawani , V 2, P 133 , Mawahib Ajjalil , V 5 P, 17 . shurhul - Kharshi,
V 5, P 245, Al-Mughni, V 4,P 251 .

(3) It was reported by Al-Baihagi and Addar - Quny in their Sunan , Sunan Al-Baihagi V
6, P 39 - 40 Sunan Addar Qutny , V 3, P30 - 33, Al-Mustadrak , V2 P 51 - 52 - Al-
Mwsanaf , V7, P 23. o

(4) Al-Mathahib A;-Fighecyah ( Ashshihadi ) P 40 ,

-56~



* VoL.IX, 1997, 33rd Edition, Contemporary Jurisprudence Research Journa) *

1 - Mortgage should exist in lending contracts which are Salam
(Forward buying) and loan.

2 - Debt should be deferred to a spesific period .

3 -The contracting party should be on a journey .

4 - when there is no ascribe.

These four conditions were stipulated in Quran, there fore, they
should be considered, and act accordingly. However, stipulation of
mortgage in a contract of loar in sojourn is contrary to that .

If the mortgage occured voluntarily in Sojourn, it would not be
bad, for it is considered as a sort of co-operation and kind treatment,
and this is valid |

This is can be discussed as follows : -

The Quranic text has indicated the permissibility of mortgage in
situation of excuses. The excuse in fravel is the same as to that of sp-
journ . As for the conditions which were stated in the contract of loan,
they were mainly expressed to denote other benefits rother than the
negation of the rule other than the mentioned .

Preference : -

The preferred is that in which the majority of scholars ( Jumhour )
have believed premitting mortgage in sojourn, and that is because of
their strong evidences, and that it agrees with the tolerance and easi-
ness of Islam along with its provision for the invests of both in-
dividuals and communities .

The Mortgagee Benefit from the Mortgaged Item :
A) The mortgagee benefiting from the mortgaged item due to

the mortgager’s permission : -

Jurists were in disageement concerning this matter in three sta-
tetments :
The First statement : -

Adherers of this statement believe that the mortgagee is not per-
mitted to benefit from the mortgaged item even if the mortgager has
given him the permission. Some of the Hanafeyah along with Al-

Imam Ashshafi'i have believed in the same statement @),

e ot 4 L

(1) Al-Muhulla V 6, P 262 - 263
(2) Shurh Al-Inayah ( Al-Babarti )V 8, P 196.
mmmja“l}léD%anﬂ.P 109, (Ibn Abdeen ), Ruddul - Muhtar V 5, P 32, Tuhfutal -
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Mujahid and others quoted as evidence to support their opinion
that mortgage during sojourn is not permissible by the following texts

and argument :
From the Quran , Allah Almighty Says :

*If ye are in & journey
And connot find
Ascribe, a pledge
With possession ( may serve the purpose )’ .

Mortgage legality is preconditioned on travelling and the non-
availability of ascribe. Yet, suspending the matter on a condition re-
quires the absence of the rule since there is no stipulation, otherwise
referring to the condition will be of no use (V. This can be discussed
as follows : -

Restricting mortgage to travel has no conception since those who
believe that restriction will have no use except the designating that
which was mentioned by the rule. Here, the mattar is not like that. The
use gained from restriction indicates the reality , or rather mentioning
the prevailing state .

Ibn Hazm derived evidences to prove what he believed in, that
mortgaging is not valid in sojourn if it is stipulated by the mortgagee,
1and.it would be valid if it is voluntary by the mortgager by the fol-

owing : -

Quran : - His Almighty Saying : -

O Ye Who believe !

When ye deal with each other,

In transactions including

Future obligations

In a fixed period of time

Reduce them to writing

... to His saying .
If ye are on a journey
And can not find
A scribe, a pledge
With possession ( may serve the purpose ) (2),
" Afhnighty Allzh Has legislated mortgaging and set four conditions
erefor : -

(1) Ajjami’ Li-Ahkam Al-Quran, V 3, P 1215 .
(2) Surat Al-Bagarah 282-283 ,
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“ In the Quran Allah Says,

“If Ye are on a journey ,

And cannot find

A scribe, a pledge

With possession ( may serve the purpose)” .

Allah has guided His servants to the means of maintaining prop-
erty - when in dealing - by applying the method of writing and af-
fidavit. Allah also has shown the methad required of maintaining
property when writing and affidavit become difficult .

Allah indicated the cases when it is difficult to write , and spe-
ciffied travel as one of them . Mortgaging is mainly legislated for ver-
ification, and it would be valid as long as necessity arises thereto .
Specifying of mortgage during travel has set because it is the pre-
dominant reason which necessitates adhering to mortgaging and also,
because, it is likely not to find a scribe (1)-

1 - In sunnah, what was narrated by Aisha, may Allah be pleased
with her that (The Prophet peace and prayers be upon him, bought
some Food-stuff from a Jew and mortgaged him an amour for it } (@) ,

2 - On the authority of Anas, may Allah be pleased with him, that
he said (The Prophet, peace and prayers be upon him mortgaged
his armour to a Jew in Medeana for barely ) G},

These ( Ahadeeth ) have indicated that the Messenger (peace
be upon him) has mortgaged his armour to that jew while he (the
prophet ) was in Medeena which is considered as a place that is settled
by population ( Hadhar ). Hence, The act of the Messenger, ( peace be
upon him ) gives an evidence that mortgaging in ( Sojourn ) is ab-
soluteby valid ),

Taking an evidence from analogy : Mortgage is compared to guar-
anty because what is meant by both of them is the documentation of
the debt. So, since guaranty is both cases of ( Sojourn ) and travel,
then mortgage is also valid in the case of (sojourn) and travel (9,

{1} Ajjami’ Li-Ahkam Al-Quran, V3, P 1215
Fathul - Ban, V, 10,P 229,

(2) Ibid

(3) id

{4) Al-Mabsout , V 4 ,P 215,

(5) Al-Mughni, V4, P 215,
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some food stuff from a Jew on credit for a limited period and
mortgaged him armour for it” (V.

2 - Anas (may Allah be pleased with him) narrated that : * The
Prophet (peace be upon him) mortgaged his armour to Jew in Ma-
deena for barely » .(2)

1?31)50, the consensus of jurists has permitted the mortgage’s legal-
ity .

The Rule of Mortgage in Places Occupied by Settled Pop-
ulation : .

Jurists were in disagreement concering the legality of mortgage in
places occupied by settled population. Hanafi, Shafi‘i and Maliki jur-
ists have permitted it,(¥) while Mujahid, () Dhahhak () and Daoud Al-
Zahiri (7 forbade it . However Ibn Hazm (®) has differntiated whether
the mortgagee stipulated that in the contract, and then it is not per-
missible, or when it is a voluntary from the mortgager, and in this case
it is permissible . &

The majority have reasoned out to their school of thought ( Math-
hab ) by the following : -

(1) Narrated By Al-Bukhar and Muslim in their ( Sahih ) on the authority of Ibrahim,
about Al-Aswad, about A'isha. Sahih Al-Bukhari. V 3 P 194, Sahih Muslim V 2 P 49,

(2} Reported by Ibn Maja in his sunan , V2P 816.

(3) Al-Hidayah (Al-Merghanani) , V 4 P 196 . Al-Ikhtiyar ( Al-Mawsily ) V2P6,
Moghni Al-Muhtaj, V2P 191 , Al-Moghni (Tbn Qudama) .

(4) Al-Mabsout (Assurkhasi) P21 - 64 , Al-Hidayah ( Al-Babarti ) V 4, P 126 , Shurhul
Inayah, V 8, P 189, Ahkam Al-Quran (Tbn Arabi) V 1, P 109, Ajjami Li-Ahkam Al-
Quran ( Al-Qurtobi ) V 3 , P 1915 . Al-Umm (Ashshafi'i) ,V 3 , P 138 , Al-
Muhaththub (Ashshirazj), V 1, P 305, Al-Mughni , V4,P915.

(5) Mujahid, Ibn Jabr Abu Al-Hajjaj , a slave of Abi Makhzoum .

He was & follower and interpretator, from Makkah . He recieved knowledge of
Quran interpretation from Ibn Abbas. He was Bom in 21 H, and died in 104 H , see
Al-A’Lam (Azzirakely ),V ,5,P278.

(6) Adhahhak Ibn Osman Al-Asdi Al-Qurashi. He was one of the closest friends of Al-
Imam Malik, he died in 180 H, see Tahtheeb Attahtheeb , V 4 P 393 , and Al-A‘lam
Azzirakely) V3,P214,

(7) Dauoud Adhahir Ibn thalaf Al-Asbahani. He was one of the distinguished Imam in the
ficld of independent reasoning (ljtihad) to whom Adhahireyah referred. Bom in 24d,
and in 270 H, see Al-A’lam ( Azzirakeby ), V2,P333.

(8) Tbn Hazm , : Ali Ibn Ahmed Ibn Saced one of the Islam imams . He was one of the
prominant researchers. He was a jurisi and a keeper who derived his rules from Quran
and Sunnah . He has many Compilations : Al-Fasi Fil-Milal wal-Ahwa-Wannihal, Al-
Muhullah, Hajjutul-wada. He was bom 384 H , died in 456H .

{9) Al-Muhullah,V 6-P362.
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The Benefit of the Mortgagee
from a Mortgaged Item

By :- Abdul-Malik Abdul-Ali Kamoy .

What is Mortgage : ?

A - The Literal Meaning : - the word to mortgage, in the language
has got the following meanings :

a - Constancy, we say present state ( i-e constant state ) .

b - Detention, since mortgage is considered as detention, so, mort-
gage is metaphorically used for the detened thing . Allah says in this
regard :

( Yet ) is each individual

In pledge for his deeds . (D @

B) The termenlogical meaning : Jurists have defined mortgage as
the right’ owner when offers whatever can be sold, or when promises
to offer, even if he stipulales in the contract a document that proves

his righe” ©)-

The Rule of Mortgage :

There is no differences in the opinions of the Muslim jurists on
the permissiblity and legality of the mortgage while travelling. Ev-
idence derived from the Holy Book, Sunna and the Consensus. As
from the Book, Allah Almighty says :

“If ye are on a journey ,
And cannot find
A scribe, a pledge
With possession ( may serve the purpose)”, (),

As from Sunna, I - What was narrated by ‘Ai’sha (may Allah be
pleased with her) that ¢ The Prophet (Peace be upon him) bought

(1) Surat Attour, Verse 21, .

(2) Tajul'Arous (Zubaidi) V 9 P 221 - 222 , Al-Misbah Al-Muneer ( Al-Faiouni ) V
10, P 243 Tahtheeb Allugha, V 6, P 275 Al-Mujam Al-Wassit, V 1 P379.

(3) Hashiat Al-Dugouqui ( Ibn Arafa ) V 3, P 231 - 232, Mowahib Ajjalil (Al-Hattab ) V
5,P2-3, Hashiat Al-Adawi Ala Al-Kharshi , V5, P236.

(4) Surat Al-Bagarah , Verse 283 .
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If acquital is considered as relinquishing does it revert due the debt-

ors answer? Hanabila stated that it will not be reverted due to that (),

As for Hanafiya, there are two faces for the acquittal. From one
face, it is considered as possession so that it reverts due to debtors an-
swer even if the council is over due to some disputes . From the other
face it is considered as relinquishing which is not restriced on ac-
ceptance except in acquittal concerning money exchanging (sarf) and
forword buying (salam). getting released of it necessitates its annul-
ment due to the elapsing of deserved dues of the contracts of money
exchanging and forword buying . Therefore, one of the two parties
should not annul it alone nevertheless, acceptance of the other party is
necessary (2) .

Malikiya and Shafi‘yah have two statements concerning this matter
the first: the stipulation of acceptance which is the apparent side of
Malik school of thought (Mathhab). In this case it would be as if he
possesses an asset through donation ( Hiba ), so, his consent and ac-
ceptance are both necessary (3) .

The second statement which is the more correct according to
Shafi‘ya and preferred by Malikiya showed that, acquittal is con-
sidered as relinquishing which doesn’t require acceptance. Accord-
ingly, Shafi‘ya stated that it’s the most correct for it’s not reverted due
to the answer of the other party 4) .

And Allah is All Knowing .

Omia,

(2) Al-Bahr Arrayiq (Tbn Nujayem) V,7,P, 297 .

(3) Hashiat Al-Allama Assawi Ala Shareh Al-Sagheer V,5,P, 434,
(4) Ibid, Al-Ashbah Wanethair { Syouti) P,171.
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of what is meant by the term whether it requires to be answered at
once or not”(1) Shafi’ya stated that delegation is concluded by a sole
will. They also stated that knowledge of the deputy is not required as
concerning the correctness of delegation. It would be valid if he dis-
poses before he gets knowledge of the delegation. The same as the one
who sold his father property thinking that he is alive, but he dis-
covered that he is dead, in this case it will be valid basing on the ev-
idence that delegation is a matter of permissibility and a removal of
interdiction (2).

4 - Relinquishing

What requires relinquishing and what is not, with regard to rights ?,

Assets don’t require relinquishing for it is a removal and ending of
what is subjected to, while assets would not diminish or vanish.
Therefore, relinquishing does not pertain to assets, but, it pertains to
rights only. Whenever a canal owner says that I have void my right in
this water, and if he has a right to benefit from this water without pos-
sessing the land through which the canal runs, then his right will be
void. But if he owns the land, then his right will not be void as in the
night of performing retaliation (Qasas) which is dropped only by re-
lease. While the right of Allah Almighty should not be relinquished as
the case of slave when (the one who is falsely accused) has released
but he returned and demanded his right, accordingly he will be sub-
jected to punishment stipulated in Quran (Hadd) ©),

Malikiya have set a standard to what is released in respect to rights
by using relinquishing and what is not . They said, if the right is re-
linquished before it is due time, then, it will not be relinquished and
vice-versa ),

Hereinafter we discuss in details the important cases of whether
they conclude by a sole will or by a contract .

Acquittal (Ibra)

Jurists were in disagreement concerning acquittal and whether it
concludes by a sole will, and be considered as relinquishing, or by a
contract and considered as possession which requires affirmation and
acceptance . Hanabila stated that acquittal is a mere relinguishing and

does not rely on acceptance as in the relinquishing of retaliation (5

(1) Mwahib Al-Galeel V,5,P,190 .
(2) Mughney Al-Muhtag V,2,P, 222 .

(3) Scc Al-Ashbah Wanathair ( Tba Nujaym) P,316-317 .

(4) Tahrir Al-Kalam Fi Massa’il Al-Itizam { Hatiab) P 273 .
{5) Kashshaf Al-Qina’ V,4,P,336.
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Hanafiya consider pre-emption as a general matter which include
taking right of the sold thing itself as well as the right due to the sold
thing such as watering, road and the adjacent neighbour (1), Majority
of scholars confined pre-emption only on the partner. As for Zahireya,
they make it obligatory in every part prepared to be sold without being
divided between two or more of any thing which can be divided or

not, such like a piece of land or one tree and more (2).

Is preemption a contract or a sole will 2,

Taking possession by preemption is a form of a sole will and not a
‘form of contracts that is because it is concluded by the actual words of
the intercessor.

2 - The Obligated Affirmation

By this we mean the impermissibility of the affirmer to revoke be-
fore the consent of the other party, Is that permissible 7 In fact, it is a
question of disagreement between Malikiya and the majority of schol-
ars (Jamhour). As for (Jamhour), they permit that. But Malikiyah have
got two opinions in this regard, in the first one they supported (Jam-
hour) while in the second they stated that the affirmer is not permitted
to revoke before the other party declares his situation of either accept
or not.

3 - Delegation

Pillars of delgation are both affirmation and acceptance. But with
regard to acceptance, is it stipulated to'be carried out immediately or
indolently ? Jurists were in disagreement in two opinions :

Shafi’ya and Hanabila permitted acceptance on both immediate and
indolent conditions for the delegation is valid by words and deeds.
They proved that, the acceptance of the deputies appointed by Prophet
(peace and prayers be upon him), was indolent. And also because it is
a permission to act freely which exists unless some one revokes it (3),

Malikiya have two statements in this regard : the correct one of
them is when the agent gives no answer. Malikya excluded these two
statements of not being chosen in the council of delegation,

But Mazari (4 said “To make sure of that is referred to the custom

O ]

(1) Zaila’e V,5,p,239 ,
(2) Al-Muhalla V,9,P, 82-83 ,
(3) Asharuh Al-Kabeer V,5,P, 202, Nihayat Al-Mutag V,5,2,28 . .
(4) Muhammed Ibn Ali Al-Tamimi, Al-Tamimi, Maliki jurist, related to (Mazr) a place in
the Island of Sicily, has different books, ( Al-Mu’alam, Bi fowid Muslim) (Al-Talgeen).
]‘3'0& 42573- 536, See ( Al'aalam) Zirakely, Wafiyat Al'ayan ( Ibn Khalkan) V,4,P,285,
[t L 7! '
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means (1), As for the consent of the creditor, it is because of being
the owner and he will be faced by many responsibilities . And as for
the one to whom debt was transferred, his consent is not stipulated.
They derived their evidence from both Sunnah and reasonable
opinion . As from Sunnah : The Prophet peace and prayers be upon
him said : “Procrastination in paying debts by a rich man is
considered as injustice, so, if your debt is transferred from your
debtor to a rich man, you should agree” (2, ] _
Here the Prophet, (peace and prayers be upon him) didn’t
differentiate between his consent and refusal.

As from reasonable opinion because the one to whom the debt is
transferred wiil be the payee, and the dues should be satisfied by the
debtor, so he has the right to satisfy his dues or delegating another
one to statisfy them on behalf of him (3),

4 - As for Hanabila, they defferentiate whether the one to whom debt
is transferred is rich or dead and other. If debts were transferred to a
rich or a dead, in this case, the creditor would be obliged to accept
that. Thus, bill of exchange is considered as a sole will. But if he
was transferred to a living person who is supposed to be well of,
and the contrary took place, in this case, the creditor’s consent will
be of necessity. they made the prementioned (Hadith) of the
Prophet (peace and praryers be upon him) as an evidence of the
debtor having a sole will. As for the dead person, they made their
evidence that he will be financially responsible rather than being
responsible in his covenant (Zimma) for his covenant has spoiled
after he passed away (4) .

The Obligation which doesn’t Require Possession of the Disposer.
As for the procedures which do not require a possession for the one
who couldn’t dispose the affairs, are as follows :

1 - Taking Possession by Premption :

Linguistically, it means adding something you desire until you join
it to what you have in order to increase it (5, Legally, it means, the
partner being entitled to obtain his partner’s share which has already

been purchased to somebody else (6),

(1) Mughni Al-Muhtaj V,2,P,193 .

(2) Agreed upon, see Bulough Al-Muram ( Tbn Hagar) .
(3) Sharuh Rawd Attalib V,2,P,320,

(4) Kashf Al-Qina’a ( Al-Bahwati) V,3,P, 374-375 .

(5) Lisan Al’aarb, article (shafa’) .

(6) Al Mughni Washaruh Al-Kabeer V,5,P, 459 .
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such in donation and charity (). Abu Yousuf (2) has two opinions con-
cerning this matter.

The first one, he agreed with the majority of scholars (Jamhour), in
which that guaranty is valid without the permission of the guaranteed.
The second opinion in which he stipulated the guaranteed consent, but
his acceptance is not stipulated to take place in the council. Yet, when
he got to the council after it was over and then appoved it, it would
be legal and valid @) ,

Bill of Exchange (Al-Hawala) :

Linguistically, it means transfering 4}, and according to Shari’a (le-
gally), it is the transference of debts from one’s person to another by
an agreement whereby a debtor is released from a debt by another be-
coming responsible ()-

Jurists were in disagreement of whether a bill of exchange is a con-
tract or rather a sole will in the following statements :
1-Abu Hanifa and Mohammed stated that the bill of exchange is a

contract which requires the consent of both creditor and the one

to whom debts are transferred. It is valid without the debtor
consent, but his consent is only stiputaled when we refer to him orx
when his debt is dropped. As for creditor’s consent, that is because
he is the owner, and as for the the one to whom the debt is

transferred, he will be responsible for the debts so that his consent

is necessary (6)- ) .
2-Abu Yousuf opposed that as it was prieviously mentioned in

guraranty . ]

3- Malikiya and Shafi’iya stipulated the consent of both debtor and
creidtor. As for the one to whom debt is transferred, his consent is
not stipulated (7). They derived their evidence as concerning the
stipulation of debtor consent that he should satisfy his debt by all

(1) Al-Zaila’e, V,4,P,159 ,

(2) Yacoub Ibn Ibrahim Al-Kufi, a ¢lose friend and a student of Imam Abu Hanifa, He
was, jurist and Hadith keeper . The first who make books about the fundamentals of
jurismd:me according to Abi Hanifa school of thought (Mathhab) . Born 113-182H

® m *alam (Zirakelyg.

4) Lisan Aj'arab articl al) .
8 Al-Zasila'e V,A&’?f?i (.Haw )
(6) Ibid

(7) Mawahib AI-Galil V,5,P,90-91, Mughni Al-Mubtaj V,2,P, 193-194.
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{legally) it means that creditor will have another body (grantor) other
than the debtor when he claims his rights (1} . Is it a contract or a sole
will ? Jurists are of two opinions regarding this matter. Majority of
Malikiya, Hanabila and Zahireya scholars had stated that consent of
guarnteed is not stipulated. Hence, guaranty occured even without his
acceptance. Thus, they regard it as a sole will” (., This was stated by
Shafi’iya as one of three other statements. The second of them stip-
ulates consent as well as acceptance to be uttered in words @), while
the third requires consent only. Their evidence of that has been taken
from both Sunnah and Qiyass (Analogy). As from Sunnah; what is
narrated about Selama Ibn Al-Akwa, may Allah be pleased with him,
he said “we were sitting with the Prophet, ( peace and prayers be upon
him) when some people brought a dead (man) and asked the Prophet
to lead the funeral prayer for the deceased. The Prophet said “Has he
left something behind”” ? “They said “No”, the Prophet asked “Is he
in debt” they said only three Dinars then the Prophet said: (Perform
the prayers on your other companion).

Abu Qatada said “O, Messenger lead his funeral prayer, and I will
pay his debt whereupon the Messenger peace and prayers be upon
him, led the prayer” (4),

They reasoned out by reasoning (Qiyas) that, since paying debts of
another without a permission is permissible, so, it would be priorly
premitted when there is a granter. Also it would be valid to guarantee
the deceased even if he didn’t leave what can satisfy his (*) debt.

Abu Hanifa and Mohammed ©) stated that, guaranty is a sort of
contracts, therefore, it will be incorrect without the guaranteed consent
in the contracts council. They derived their evidence stating that it is
an acquistion contract in which stipulation will not be only restricted
on what is behind the counsil like the other contracts, and also the
guarantor should be held responsible towards his guaranteed because
paying should not be achieved unless it is accepted by the donated,

(1) Al-Zayla’i V,4,P,146.

(2) Ashareh Al-Sagheer V,4,P,569, Matalib Auli Al-Nuha V,3,P,300 .

(3) Mughney Al-Muhtaj, V,2,P,200 .

{4) Narrated by Al-Bukhari (Kitab-Al-Hiwala).

{*) Mughney Al-Muhtag V,2,P,200 . ]

)M ed Tbn Al-Hassan, Hbn Farqad, a close friend of Imam Abu hancefa, scholar
of jurisprudence and originals. He published books of Abi Haneefa. Born 131-189H.
Seo Al-Bidaya Wanihaya (Ibn er) V,10-P,210, Al'alam (Zirakely) V,6,P80.
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While Malik and his companions said : Whoever promises some-
body to make something for him in case he makes so and so, he must

keep his promise. That is what was stated by Malik, Ibn Al-Qassim (1)
and Sahnoun (?), And whoever promises somebody without men-
tioning the reason for that promise, assuring him his determination to
pay, he is obliged to keep his promise as it was stated by Asbagh (*),
Promise is not considered obligatory except in the above-mentioned
cases.

Ibn Arabi (3 and Ibn Shubruma (4} have said : Promise should be
fulfilled in any case except when there is an excuse. Therefore,

whoever promises, should be obliged to keep it (5). They derived their
evidence from Allah Almighty saying :

“ Grieviously hateful is it
In the sight of Allah
That ye say that
Which ye do not” ).

And also by (Hadith) of the Messenger peace and prayers be upon
him when he said “..When he promises, he would break his
word” (0,

5 Guﬁranty (Kafala) :
» Linguistically, it means gnaranty (®, and according to Shari‘a

(1) AbulQassim, Abdul Rahman Ibn Al-Qassim Al-Atagui, got acquainted with Imam
Malik; Jurispredence, He narrated Al-Mudawaa of Imam Malik. born 132H, Died
19IH. (Al- Baghdadi, Hadiyat Al-‘arifeen) . V,1,P,512.

(2) Abdul Salam Ibn Saced Ashufi.He was entitled as Sahnoun. He was a jurist and a

judge. Bomn 160H-240H see (Albaghdadi, Hadiyat Al’arifeen) V,1,P,569.

(*) Abu Abduliahi Tbn Al-Farag Ibn Nafi’e, He was a jurist and of the great Malikiya in
Egypt. Received jurisprudence from Ibn Wahab and Ashhab, He has many compila
tions. Born... died 225H. Se¢ Wafeyat Al-A’yan (Ibn Khalkan) V,1,P,240, Al-

Alam (Zirakely) V,1,,333. , .

(3) Ton Arabi, Muhammed Ibn Al-Ma’afri, He was a judge and Hadith Keeper, reached the
degree of independent reasoning in religion science He compiled some books of Hadith
Jurisprudance, interpretition and History . Died and was buried in Fez. Bomn 468-543.
See Al’alam (zirakley) V,6,P,230.

(4) Ibn Shubruma. Abdullahi Ibn Shubmuma Ibn El-Munthir . He was a Judge, Jurist and,
reference in Hadith, Poet and good generous man, bomn 72H died 144H. Al-Asqalani,
Tahtheeb-Altahtheeb V,5,P,200-211.

{5) Ahkam Al-Quran (Ibn A’rabi) P,1788.

(6) Surat Assaf verse, 3,

{7) Narrated by Al-Bukhari in (Kitab-Al-Iman ).

(8) Lisan Al'arab, article (Kafal ).
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mitted by unknown compensation (1) - They differentiate between
work un-known and that of compensation in which they permitted the
first rather than the second because necessity requires that the work
might be un known . Therefore, work should not be obligatory and in
this case it is not necessary to have a definite work but it makes the
compensation compulsory when the work is accomplished ),
While Hanabila said that (Ju‘ala) is permitted although the compensa-
tion is unknown when that doesn’t prevent delivery as some one says
whoever bring me back my lost thing, may take one third of it (3

As for Zahireya who said that, we should not ask somebody to pay
for (Ju’ala) but it’s desirable not to breach his promise except when he
employs somebody to accomplish a certain work for a difinite period
or bring him something from a known place, in this case, he should
pay him on what he was leased for (4).

4 - Obligation by Right (Promise)

oever promises somebody to give him either specifice amount
of money or not, or to help him in a work whether he swear or not, in
this case, majority of Shafi‘ya, Hanafiya, Hanabila and Zahireya had
assured that the priority is to keep his word as far as possible. Whoev-
er says will do so with Allah’s will, it will be permissible for him. He
must perserve in his concious to keep his promise. But it will not be
permissible when he tends not to fulfil his promise, because this act is
forbidden by Allah and its doer will be hated by Him. He says in this
concern :

“ O ye who believe
Why say ye that
Which ye do not 7 4.

“ Grieviously hateful is it
In the sight of Allah
That ye say that

Which ye do not” ©),

ra—— e o i B -

(1) Al-Muhathab V,1,P,538 Al-mughney V.6,P,350,
(2) Al-Mughney V,6,P,351 .

(3) Ibid,

(4) Al-Muhallah, V,8,P,204.

(5) Surat Assaf verse 2.

(6) Surat Assaf verse, 3 .
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the chief of the quarter was bitten by a snake. His people made every
effort to cure him, but they failed. Some of them reccommended to
consult the passing-by group if they had something useful. They came
to them and said * O people, our chief was bitten and we spared no ef-
fort in order to cure him, but without result . Have you got any thing
to save his life ? * One of them replied * Truely, by Allah I can read
Quranic recitation over him. But we ask you to host us and you re-
fused. So that, I would not do unless you fix a charge for it. Thus, they
set for-them herd of sheep. After wards he started reciting surrat Al-
Fatiha and puffed over the chief. Soon he got active and began to walk
steadl.y. The chief said “ Give them their charge which you have
promised. The companions of the Prophet then gathered and said “ Di-
vide the charge “ . But the one who read over the bitten said * Noth-
ing will be divided unless we meet the Messenger of Allah peace and
prayers be upon him, and tell him what had happened and to do what
of he orders. They came to the Messenger of Allah Peace and prayers
be upon him and informed him of what was happened . The Prophet
asks “ How did you come to know that Surrat Al-Fatiha was re-
cited a (Ruqya) ? “ and he said * You were right, and now yon can
divide, but don’t forget to give me a share ) and then the Prophet

(peace and paryers be upon him) smiled there-upon” (1.

The evidence taken from the above {Hadith) is that, this group of
people had accepted the charge and they were approved by the Mes-
senger peace and prayers be upon him .

The evidence from analogy is that necessity requires to perform
(Ju’aala) when the work is unknown like the bringing of a lost thing
and the like, accordingly, a rent will not be concluded as long as ne-
cessity requires to bring back the lost thing (@ .

Scholars Disagreement in Ju‘ala (rent) :

The four jurists (Imams) were in agreement as concerning the per-
mission of (Ju‘ala) . _

As for Imam Malik, he permited (Ju‘ala) in certain situations men-
tioning two conditions :
1 - Acertain time should not be fixed to do so .
2 - The charge should be a Fixed one () , Shafi‘ya and Hanabila have
supported Malik in the second condition proving their claim that
ju'ala is considered as contract of compensation which is not per-
(1) Narrated by Al-Bukhari ,

(2) Al-mughney V,6,P,350, Al-Muhazzab V,1,P,350 .
(3) Bidayat Al-Mujtahid (Ibn Rushd) V,1,P,192,
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accepted, in this case endowment will not be valid (1), Hanabila said if
he does’nt accept the endowment, then his right will be void ),

Rent (Ju‘ala) :

Linguistically it means, definite payment against specific work @),
According to (Shari‘a), (Ju‘ala) is an obligation of performing a di-
finite work whether this work is known or not ©).

Malikiya consider (Ju‘ala) as contracts and set four pillars for it :
The employee, the employer, the work itself and the contract formula
(5) While Shafi’aya consider it as a sole will and say that acceptance in
words is not stipulated for it causes constriction when need arises ©),
As for Hanabila, (Ju‘ala) emerges of whether being a contract or sole
will. They stated in this regard that it is permissible to pay a charge
whenever a certain one is mentioned to carry out a specific work.
Therefore, when this work is accomplished by another one who is not
mentioned by the employee, then he would not be entitled to get the
charge. In this case, (Ju‘ala) is considered as a contract, yet, whenever
a piece of work is set for an indefinite one, then whoever carried out
that work, would be entitled to get the charge (7,

Evidence of Ju‘ala (rent) Legality :
1 - Its evedence from Quran is derived from Allah saying :

* For him who produces it
Is (the reward of)
A camel load;!

Will be bound by it” ®,

2 - Its evidence from sunnah what is narrated by Abi sa’eed Al Khud-
ry, may Allah be pleased with him, that he said : Some of the compan-
ions of the Prophet, ( peace and prayers he apon him ), had started a
journey, On their way they came across one of Arabs quarters in
which they ask to be hosted. But they refuse to host them. At that time

(1) Nihayat Al-Muhtag V,5,P 373,

(2) Al-Mughney V.6,P,189,

(3) Lisan Al'Arab article (Ja'al). )

(4) Asna Al-Matalib Fi Shareh Rawd Antalib V,2,P, 439,
(5) Ashurh Al-Sagheer V,5,P,355.

{6) Asna Al-Matalib V,2,P 439.

(7} Al-Mughney V,6,P, 352.

(8} Surat Yusuf Verse 72.
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2 - Endowment (Waqf) :

Linguistically, it means to withold, (!} and as a legal term (Sharia), it
menas seizure of assets which belongs to the creater of endowment
(Wagqif) in order to be used for charity purposes @,

The Pillar of Endowment : Jurists are in disagreement concemning en-
dowment (Waqf) and whether it needs the legatee acceptance or not.
They set two statements: as for Hanafiyah, they said that the pillar of
endowment is based on affirmation only, as they say : it is an en-
dowed land which is prepared for charity purposes (such as needy)
and the like of other terms (), Malikeya, Shafieya and Hanabila stated
that if the oné who is subjected to endowment is an indefinite, insane
or not available, then, the contract will be concluded by the utterance
of terms of endowement, and, acceptance not being stipulated thus, it
will be fulfilled by a sole will. But if the endowed is definte and of pu-
?]jc acceptance, then the stipulation of acceptance will be of two
aces:

A - Acceptance being stipulated, and this is the most correct ac-
cording to Shafi’eya, because it is a matter of donation for a definite
human being. Hence, he should accept it as in donation (Hiba).

B ~ When acceptance is not stipulated, and this opinion was pre-
ferred by (Al-Nawawi) and supported by a number of Shafieya. Those
jurists had derived their evidence that the endowment seeking Allah’s
nearness is as similar as to contracts. It’s one of the two types of en-
dowment in which acceptance.is not stipulated like the other type ¢,
If we say, endowment doesn’t need acctepance, it will not be in-
validated when rejected by the second party. In his case, his ac-
ceptance or refusal will be the same.

-If we say, it requires acceptance, but the other party refuses it, in
this case Malikeya stated that endowment should be distributed as a
charity among the poor and it shall not be returned to its previous
owner ),

Al Shafi’aya stated in this concern that if he refuses the endow-
ment after he accepts it, this will have no effect. And when an endow-
ment is described, for some one and his sons after him, and it was not

El) Lisan Al-Arab article (Madda) .

2) Al-Hidayah Bi A’ala Fateh Al-Quadeer, V,6,P, 204.
(3) Tbn A’abdeen V,3,P, 359,
(4) Al-Furag, V,2,P, 11 Al-Mughney, 6-188, Nihayat Al-Muhtag V,5,P,373.
(5) Ashurh Al-Sagheer V,5,P, 386.
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First opinion : according to Abi Haneefa, Shafieya, and Hanabila,
they regard will as a contract which necessitates both affirmation and
acceptance (1). They derived their eviednce from both Quran and anal-
ogy. As from Quran, Allah Almighty says :

¢ That man can have nothing
But what he strives for” (%) .

The obvious side of the above-mentioned verse ( A’aya ) indicates that
man, in his life would gain nothing unless he strives ) which is as similar
as the legatee without taking his acceptance into consideration .

As from analogy: They derived their evidence from the following :

1 - The will being similar to sale and donation. The joint cause between
them is that it is a taking of possession of money or the like from the owner
by uttering his will which is considered as a sort of sale (4,

2 - The claim which proves the possession for the legatee without his
acceptance will cause harm to him by two ways : one of them is to remind
of ones charity (Partonage,) and the second one is that the deviced thing
may bring harm to the legatee (),

The second opinion : It is Zafer's © opinion in which he stated that
the pillar of the will is the affirmation of the legatee without stipulating his
acceptance . He says that the possession of the legatee is in same degree as
the inheritor's possession becanse both of them concluded when death oc-
curs. More over, the inheritor’s possession has no need to accept it and the
same rule is applied as for the possession of the legatee (7).

The third opinion : It is Malikeya’s who set opinion in which they
said: The acceptance of a definite legatee is a condition for its obligation
and implementation and so acceptance should be after the legator's
death &,

After reviewing these opinions, it became apparent that the will is re-
garded as a contract according to Abi Hanifa, his companions and Mal-
ikeya-while it is regarded as a sole will according to Zafar.

(1) Al-Bada'e V,7,P, 590, Al-Mughni V,6,P, 440-441.
{2) Surat Al-Najm Verse, 39.
3) Al-Bada’e V,7.P, 332,

(4) Al-Mughni V,6,p, 440,

(5) Al-Bada’e V.7.P,332. o

(6) Zafar Ibn Al-Huzayel Al-Anbary, from Tamim (Tribe) He is 2 great jurist and a close
friend of Al-Imam Abu Hanifa, His origin is from Asfahan, He se in Bisra, was
appointed at its judiciary, and died in it. Bom 110 H, and died 158 H, sec (Al-Aalam)
for Zirakely V,3,P, 45.

(7 Tbid.

(8) Asharch Al-Sagheer V,6,P, 327,
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Firstly : An obligation which follows “ Taking possession of »
and it tackles the following :

The will, endowment (wagf), payment (ju’ala) abiding by right
deeds, guaranty and bill of exchange. Legistators consider the pre-
mentioned sorts are of sole behaviour which doesn’t oblige its owner
when he utters the term of affirmation except in the endowment
(waqf). And that is because the one who is obliged, after uttering his
word of affirmation, will have the choice of either going ahead with
this matter or revokes it. Accordingly, the judge should not oblige him
to execute it even if he was religiously liable according to what he
previously affirmed. Thus, the Legislator has obliged him to keep his
word. Accordingly, it will be religiously correct to execute what he ut-
ters. The majority of scholars (Jamhour) based their claims on that is-
sue of being a mere charity. Allah says in this concern :

“ No ground (of complaint)
Can there be against such
As do right” (I,

Here, we explain the rules of this sort in details :

1 - The will (Al-Wasiya) :

Linguisticaily, it means covenant <, and according to (Sharia)
it means, to give a property whether it is money, real estate or even as
debt to be added after death ® .

The piltar of will : Jurists are in disagrreement on whether the will
may be held by affirmation and acceptance or by acceptance only, and
thus it is held by a sole will. Jurists (Fugaha) have differentiated be-
tween legating will to an indefinite or to a definite one. If it is for an
indefinite, it will be concinded by affirmation only, because ac-
ceptance from an indefinite will be of impossibility. Jurists had stated
that 4 | If the will is legated for a definite one, jurists disagreed on
this by setting three opinions :

. et e e e o e o

(1) Surat Al-Tawba Verse, 91.

(2) Lisan Al-Arab.

(3) . Addur Al-Mukhtar Ala Hamish Ibn A’abdeen.

{4) Al-Badg’i, V.7, P, 331-332, Ibn Aabdeen. V,5,P, 416, Ashareh Al-Sagheer Lidirdeer,
V,6,P, 327, Al-Muhathhtub V,1,P, 590, Al-Mughni, V,16,P, 440-441,
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others, they don’t regard donation as an obligation for the donor, be-
cause he has the right to revoke. Hence, he is not prevented from that
right unless in special situations.

Sole Obligation in Shaira (Islamic Laws)
and its Consequence on it :

Sole obligation in Islamic jurisprudence (Figh) has different types:

1-When the purpose of it is to possess money or a utility gained by
assets as in the will, or the possession of a right as in mortgage.

2-When the purpose of it is to relinquish a right as in pre-emption.
The perfect sole obligation should be according to Sharia consequence
on it which is considered as a right of whom you are obligated by
whether its purpose is an obligation of right or to relinquish one of its
rights. Not all these stages require all kinds of obligations because ac-
cording to the Legislator, there are many sorts of obligations have
their legitimate existence on showing the will by any means of expres-
sion. If the will appears, then its legal (Sharia) impact will result as in
the will and pre-emption. Some of them, their legal existence to whom
you are obliged to when get informed, or to whom obligation is di-
rected, as in covenant and the authorization of divorce (10,

Obligations due to Sole Will

Obligations due to the sole will in Islamic jurispurdence are di-
vided into two parts ; the first one cares of making some one possess
whether a real estate or a right. The second one, which has never to do
with possession, and it is of two kinds : a kind which requires taking
possession whether it is an asset or a right, and another kind which
doesn’t require taking possession and it is of two types : one type
which, as a result of it, holds the obligated responsible, and another
type which doesn’t, as in relinquishing.

et b e e e

(€3] Atta.saruf;ﬂ-lnﬁradi. P 114-117.
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The Sole Will in Islamic Jurisprudence

Dr. Abdul Hafeez Rawwas Qal‘aji

The term of sole will is quite known in the Islamic jurisprudence
since early time. It is always expressed by an affirmation ( which is
not linked with the other party’s consent ) as in guaranty which is con-
cluded solely by the guarantor's affirmation, when a certain actain is
taken and indicated his will of acceptance or that of representitive.

The sole will according to Islamic jurisprudence may be con-
sidered as a source or a reason for the financial obligation ( personal
right } and payment ( Jua’ala ), or it be considered a non financial rea-
son as in divorce and the relinquishing of pre-emption (), The Holy
Qt::':g approved that commitment. Evidence to that what Allah has
s : : '

They said : “ We miss .

The great beaker of the king;
For him who produces it

Is (the reward of)

Acamel Load; I

Will be bound by it ” @,

The Field of Sole Obligation

Looking at the sole will and considering it as a source of obliga-
tion, is a principle upon which Islamic jurisprudence has been based
since its foundation. This principle was unknown to Western ju-
risprudence till recent times; and in a very narrow and limited sense,
while it was broader and comperhensive in Islamic jurispurdence al-
though its broadness differs according to the different schools of
thought (Mathahib) .

As for Maliki school of thought (Mathhab), the field of sole will is
wider than that of other (Mathahib) . Malikiya make the sole willas a
source of obligation with respest to all the cases of donation. As for

- ——— ——

{*) Assistant professor at the Faculty of Basic Education, Kuwait.
(1) Al-Tasaruf Al-Infiradi wal-Iradah Al-Munfarida (Sheikh Ali-Khafif) P, 53-56.
(2) Surat Yusuf Verse 72,
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Therefore, the Prophet, ( peace and prayers be upon him ), forbade
the buyer to go thereto in order to buy from him, and also per-
mitted him to have the option if he knows. This will be applicable
for whoever is ignorant of the value, ()

The Jamhour’s Discussion for these Evidences : )

1 - As for considering the excessive profit as from eating up others
property in vanities, actually, it isn’t from it because an exclusion
has been stated :

But let there be amongst you
Traffic and trade
By mutual good - will

In which consent and good will are exist, and hence it is excluded
from the category of eating up others ;Z)roperties in vanities. This
was explained by many interpretators . )

2 - As for the Hadilh which was reported about Hubban Ibn Mungqith,
Jumhour have set answers therefor , in several sides, the important
of which :

A ) The Messenger, ( peace and prayers be upon him ), has permitted
him to have the option due to his simple mentality . So , if the de-
ception was permissible for the option , then there would be no
need to say ( No cheating ) .

B ) This story is but a special case which tells a certain situation
which entails no generlization . 3)

The opinion which absolutely proves the option by means of de-
ception is not supported by clear evidences. Thus, it is proved that
there will no option unless combined by a condition, and hence the
contract would not be invalidated nor annulled, and Allah is All

Knowing of the rightness and, He is the Guider to the Path of Rec-
titude.

(1) Majmau * Fatawa Ibn Taimeyah , V 29 . P 359 - 360 .
(2) Ajjami * Li-Ahkam Al-Quran . V 1 P 238 , Tafscer Al-Manar V 5 , P 42 .
(3) Ahkam Al-Quran ( Tbn Al-Arabi ) Vé,P8.
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The Hadith indicates the unlawfulness of deceiving Al-Mustursil,
assuring that eaming gained from selling to him is as good as riba.
However, there will be no { Ghobn ) no injustice and no unlawfulness
for the one other than Al-Mustursil (1) . And accordingly, the option of

cancelling the sale or accepting it is confined to Al-Mustursil rather
than the others .

The others jurists have reasoned out by the following : -
1 - His Almighty saying :

O ye who believe

Eat not your property

Among yourselves in vanities

But Let there be amongst you

Traffic and trade

By matual good - will .2

The significance of the Ayat is that the excessive profit is regarded
as eating up of the properties in vanities > which is forbidden in
these texts. So,what has been like that will definitely lead to the an-
nulment of the contract .

2 - On the authority of Abdullah Ibn Omer , may Allah be pleased
with both of them, narratcd that : A person come to the Prophet,
(peace and prayers be upon him ) and told him that he was always
cheated in purchasing . '

The Prophet told him to say at that time of buying “ No cheating!®
The Hadith has stated the option for the man who was always be-
trayed in purchasing . ©

3 - On the authority of Abi Hurairah that he narrated that the Mes-
senger of Allah , ( peace and prayers be upon him ) , said “ Never
meet the owners of the goods on the way away from the market .
Whoever meets them and buys therefrom, then owners of the good
after arriving at the market will have the option ), ( either to ac-
cept or refuse the price ) .

The seller, before arriving at the market, would not have been
acquainted with the value of the commodtity, such as Al-Mustarsi.

(l; Mawahib Ajjalel V4P 469,

(2) Surat Al-Baqarah , verse 188 .

{3) Shurh Azzurgani Als Al-Mutta . V3, P 342 .

(4) Sahili Al-Bukhari V2, P 245, Al-Mutta V2, P 685.
(5) Shurh Azzurqani Ala Al-Mutta V3P, 342,

(6) Sahih MuslimV 3, P 1157 .
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deceiv?g, will have the option either to cancel the transaction or to
sign it (1)

gnSome of the Baghdadi Malikeyah have stated that it should be nec-
essary to return what has been sold by means of Ghobn if it is more
than one third , while Al-Hattab (2) has dogmatized the incorrectness
of such statement (3 Ibn Hazm () believed that if he was exposed to
(C}lsi)obn ) without knowing it , then he either excute the sale or return
it ).

Evidences Presented by Jumhour ( majority of scholars ) :

Jamhour , has reasoned out by many evidences :
His Almighty saying : -

O ye who believe

Eat not your property

a mong ourselves in vanities

‘But Let there be amongst you

Traffic and trade

By mutnal good - will

The Ayat indicates that Allah Almighty Has forbidden eating up
others’ properties in vanities, and has permitted trade which has been
conculded by mutual good will, and the profit ( which is commonly
taken by moderate traders ) which has been approved by the consent
of both the buyer and the seller , is excluded from eating others’ prop-
erty in vanities (© , and contraction therein is correct .

2 - The saying of the Prophet, ( peace and prayers be upon him ),

“ To decieve Al-Mustursil ( one who pays for 8 commodity
without bargain ) is considered as Riba” (-

(1) Majmou’ Al-Fatawa . V 29, P 359 - 360 .

(2) Al-Hattab : Mohammed Ibn Abdur - Rahman Arriaini , famous as Hattab , was a Maliki
jurist and suffist . His origin was from Morocow. His books ( Tahreer Al-Kalam Fi
Masza'il Al-Dtizam ) ( Hidayat Assalik Al-Muhtaj ) , born in 502 H , and died 954 See
Al-A’lam ( Azzirakely ). V7.P 58.

{3) Mawahib Ajjalee] ( Al-Hattab ) V 4, P 469 .

{4) Ibn Hazm , Ali Ibn Ahmed Ibn sa’eed . One of the Islam Imams . He was one of the dis-
tinguished rescarchers and was a jurist , keeper who deduct the rules from both the Qu-
ran and Sunnzh. He has many compilations ( Al-Fasl Fi Al-Milal Wal - Ahwa Wal-
Nihal ) , (Al-Muhulla ) { Hujutul Wada ' ) born 384 H , and died 456 . See Al-A'lam
{Azzirakely) V4 ,P 254 - 255,

(5) Al-Muhulla (Ibn Hazm } V9, P 452,

(6) Shurh ani Ala Al-Mutta, V3, P342.

(7) Narrated by Attabari and Al-Baihaqi .
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stands alone , it will not affect the contract whether by annuflment
or the return of the commodity unless it was accompanied by
“Gharur” from one of the contracting parties .

However, The association of the excessive profit with the Gharur

necessitates the option.(!) Hanafeyah have excluded some situations in
which annullement is permitted even if no Gharur has occured to one
of the contracting parties . They are :

A ) When takes place in the property of the orphan .

B ) If the money belongs to endowment .

C ) In the property belongs to the Muslims’ public treasury. The
two later mentioned are considered , with regard to rule , as such as
the property belongs to the orphan .

Malikeyah have believed in a sort of deception { Ghobn ) in which
profit leads to the permissiblity of returning the commodity whether
the profit is little or big , and that can be seen in the sale of Mustarsil
and the buyer’s absolute surrender to the seller. 3 The excessive prof-
it doesn’t affect the contract and the option or the annullment would
not be proven thereby unless the deceived person was acquainted with
the deception ., )

Ashshafi‘eyah have stated that, there was no impact for the profit
on the contract whether it was simple or exessive because the deci-
eved person is most likely the reason thereof as negligence occures
there- from. 5}

The Opinion of Hanabila , Baghdadi Malikeyah and Ibn Hazm :

Hanabila believe that the excessive profit which may lead to de-
ception , has its impact on the contracts and they insist on of Khiar
(option) in some situations : going out of the town to meet the car-
avans (for buying the goods away from the markets); Najsh (Offering
a high price for something without having the intention to buy it but to
cheat somebody elso who really wants to buy it ) and Al-Mustursil
(the one who pays money without bargain) .

Ibn Taimeyah () has reported that Al-Mustursil, when excessively

(l; g’uéar Al-Hukkam ( Ali Haydar) V1, P214.

{2) Ibid .

(3) Al-Kawaneen Al-Fithegah P177.

(4) See Al-Bahjah V2, P 106,

(5) Af-Muhaththub ( Ashshirazi )V 1,P 254, . .

(6) Ibn Taimeyah : Ahmed Ibn Abdul - Haleem Al-Hurrani shiekh Al-Islam ( Tagi Addin )
He was a preacher , Keeper , Jurist and follower to independent reasoning ( Mujtahid )
he has many useful compilations, born 661, and died 738 H, See Al-Bidayah - wan-
nihayah ( Ibn Kathear) V 14, P 132- 141 .
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given, even if the seller were willing to sell it for one Dirham ,

for he who takes back his alms is like the one who swallows his

own vomit” , (U

The Hadith didn’t mention a detailed description about the less
and the more, of one third or other. So, it indicates that, there is no
certain limit for the profit . (2

3 - His Almighty Saying :

Oy who believe

Eat not your property
Among yrourselves in vanities
But let these be amongst you
Traffic and trade

By mutual good - will

Nor Kkill ( or destroy )

The Ayat has indicated the unlawfulness of eating other’s prop-
erties, however , it excluded the profit gained by trade .What is meant
by this exclusion is the tolerance required when one of the two com
pensations was bigger than the other , due to the skillfulness of the
trader without cheating or fraud .

The Prference :

The preferred is the second opinion because it is supported by ev-
idences from the Quran and Sunnah . This does not mean that people
are free to exagerate asking for profits no matter of the means used,
so that they may introduce in their transaction all what was forbidden
cheating, frand and others. Howeoer, it is a must to act moderately in
this matter .

Impact of the Excessive Profit in Contracts :

; llJt:u'ists have different opinions in that which can be classified as

ollows :

1 -~ The opinion of (Jamhour) of Hanafeyah, Malikieyah, Shafi‘ieyah
and others:Hanafeyah have stated that if the excessive profit

(1) Sahih Al-Bukhari V 2 /P 542 . Sahih Muslim V 3 P 1239,
{2) Ajjami’ Li - Ahkam Al-Quran V , 5P 153. )
(3) Tafseer Al-Manar, V 5 P 42 , Mahammed Rasheed Ridha .
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Discussion of Evidences :

That who follows those Ahadeeth will find that they were not
mentioned to indicate what we require . The first Hadith plainly stated
that the one third is specified for the will , and there is no place to
compare the fixing of profit with that of the will .

The second Hadith has been mentioned to indicate a matter other

than the required . It concerns the sale of Mustarsil and to consider the
amount of profit taken from and that he should not be decieved as he
is ignorant of the value of exchange . However , Mumakis (bargainer)
was not considered in his rule , ()
_ As for their statement that the excessive profit is regarded as eat-
ing up property in vanities , is not acknowledged by any one , since
consent is concluded by the two parties . This is implied in Almighty
saying .

O ye who believe

Eat not your property
Among yourselves in vanities
But let there be amongst yon
Traffic and trade

By mutual good-will (2)
Evidences of the Supporters of the Second Opinion :

On the authority of Jabir that the Prophet , ( peace and prayers be
upon him ), said *“ A town deweller should not sell the goods of a
desert deweller on behalf of the later . Leave the people , may Al-
lah sustain some of them from the others” . ®

The Hadith declares the flexibility of contraction and exchange
and also it indicates the striving to gain money without any restriction
taking into account the Islamic principles therein .

2 - On the outhority of Zaid Ibn Aslam , about his father that he said :
I heared Omer , may Allah be pleased with him , saying : Once I
gave a horse in Allah’s cause ( in charity ) but that person did not
take care of it. I decided to buy it ,thinking he would sell it at a low
price . So , I asked the Prophet , ( peace be upon him ) a bout it .
He said “Neither buy, nor take back your alms which you have

(1) Mawahib Ajjalil ( Al-Hattab )V 4 P 469 .
(2) Surat Annisaa , Verse 29 ,
(3) Sahih Muslim . V 3, P 1157 .
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third , and it is said by one sixth (-

The second course : in which fixing of profits relied on the custom
among traders and the experts and that by setting the standard in eval-
uating goods when necessity arises . This target was traced by the ma-
jority of jurists , and it was the preferred opinion for the schools of
thougtljlltl ( Mathahib ) the Hanafeyah , Malikeyah , shafi’ieyah and
Hanabila ,

Evidences of the Two Parties and Discussion :

Evidences stated by the followers of the first course: they reasoned
out by some Ahadeeth :

1 - On the authority of A’amir Ibn s‘aad Abi Wagqas , about his fa-
ther, that he said : The Prophet ( peace and prayers be upon him ),
came visiting me while I was ( sick ) in the year of Hajjat Al-
Wada’ (Farewell Hajj) [ said : Iam so sick , and [am wealthy , and
I have only one daughter , may I will one third of my property ?
He said : * No” , than I said : May I will half of it ? He said : No,
and then he said  Yes , one third , though is still two much” @
We reasored out by the word ( too much ) in the tradition of the
Prophet , ( peace and prayers be upon him ) as he declared what
was exceeded the one third , is too much ®)-

2 - The saying of the Prophet , ( peace be upon him ), : “ To deceive
Al-Mustarsil ( Who pays the price asked by the seller without
bargaining ) is Haram ( unlawfual ) ¢4)-

We reasoned out by this Hadith that it would be Haram to deceive
any one who is ignorant of the value of the commodity and sell
him by excessive profit (-

3 - The varying or excessive profit is a sort of eating up property in
vanities as far as it is not a donation or a commutation . However,
Commutation for people , doesn’t reach such a variation , rather ,
it is considered as sort of Khalaba ( cheating ) which is , according
to Shari’ah , considered as unlawful act though profit obtained
therefrom is weak .

(1) Al-Mughni (Ibn Qudama)V 3, P 498.

(2) Sahih Al-Bukhari, V 1, P 435, Sahih MuslimV 2P 125,
(3) Al-Mughni28 V3,P 498 ,

{4) Mujma * Azzawid , V 4, 76 ( Al-Haithami ) ,

(5) Faidh Al-Quadeer, V4 ,P 400.
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Fixing of Profits in the Financial
Commutations according to Islamic Figh

Dr/ Al-“Ayashi Fadad :

Preface :

The term profit, is widely used in Islamic Figh, generally, and spe-
cifically in the chapter of partnerships . No text from either Quran or
Sunnah were stated in order to specify the profit .

‘The topic has not been directly taken by jurists, may Allah rest
their souls in peace, rather they dealt with it within some ju-
risprudential studies, such as Ghobn ( Fraud ) when they interpreted
some Quranic verses related with properties, and in their explanation
for some Ahadeeth which deal with sales .

However, some of the Holy Quran, and Prophetic Sunnah texts, in
addition to the purposes of Sharia‘ h and Maslaha (!) are considered as
foundation for the whole compensations in the Islamic Figh .

Jurists’ Opinions in Profit Fixing :

Jurists followed two courses conerning profit fixing : in the first
one which was believed by some Hanafeyah, Malikeyah and Han-
abila. The Hanafeya differentiate between the excessive profit and the
simple one by fixing a specific proportion for the simple and con-
sidered what exceeded it as excessive .

Muhammed Ibn Al-Hassan ® has determined the simple increase
and specified it by ( 5% ) and whatever exceeded has been considered
as an excessive profit . )

Where as Malikeyah have specified the excessive profit by one
third and what is lower was regarded as a simple one. ) As for Han-
abila, they said that, there was no specific text mentioned about Al-
Jmam Ahmed in this concern , but some of them specified it by one

8 'Il‘gc Istamic Institute for Researches and Training, Development Islamic Bank . Jeddah .

terest.

(2) Mohammed Ibn Al-Hassan Ibo Farqad , from the slaves of Shaiban  tribe ) . He wasa
close friend of Al-Imam Abu Hanifa . He was & scholar of Figh and fundmentals , and it
was he who spread his knowledge . He has many books on Figh and fundamentals . He
was born 131 H , and died 189 H see Al-Bidayah Wannihaysh ( Ibn Kathir ),V 10, P
210, Al-A'Lam ( Azzirakely ) V6, P 80.

(3) Badaic' Assanaie * ( Al-Kasani ) V 7, P 3469 ,

4) ;{zis%igt Assawi Hamish Ashshurh Assagheer , V 4, P 252, Al-Kwaneen Al-Figheeyah,
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or follows the opinion of those who believe that the overnight stay at
Mina should be near and in the extension of Mina, or rather follows
the opinion which permits the dropping if he didn’t find a place to
spend the night at Mina, then no harm would befall on him . And Al-
Iah knows best .

And peace and prayers of Allah be upon our Master Mohammed,
his family and his Companions.
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* Overnight Stay at Mina *

at Mina is obligatory can follow the opinion of spending the night
near Mina and its extention such as Muzdalifa in compliance with

Al-mighty saying :

So fear Allah
As much as ye can .

The scholar Ibn Jassir explained that and said “ If the land of Mina
becomes too narrow to receive the pilgrim who doesn’t find a place to
stay in, then he is permitted to stay at any land next to Mina such as
Muzdalifa without being dispraised, because he is excused having the
some rule as those who are forced to do so and Allah knows best () ,

Another statement has been delivered in this respect, that if the
pilgrim didn’t find a place where he can stay the night at Mina, then
staying at night at Mina would be dropped . His Eminence Al-sheikh
Abdullah Ibn Abdul - Aziz Ibn Baz the Mufti of the Kingdom of Sau-
di Arabia has delivered a Fatwa approving that . He further added in
his Fatwa : if they could’t find a place, then staying the night at Mina
would be dropped and no harm would be on them @ and they should
spend the night wherever they like in Makkah Al-Mukurramah .

Consequently , the matter is extensive and the performance of it is
easy and facile.

Allah says :
On no soul doth Allah
Place a burden greater
Than it can bear

and also says :
So fear Allah
As much as ye can

The pilgrim should be cautious and keen as much as he can to stay
the night at Mina . However, if he couldn’t find a suitable place to
spend the night at Mina, here the matter entails a great latitude as it
was mentioned, and whether he follows the Mathhab of those who be-
lieve it as Sunnah, and leaves a Sunnah then no harm will be on him,

(1) Mufeecd Ai-Anam ( Ibn Jassir ) P, 339, ) )

(2) Tuhfut - Al-Akhwan alonlihwith important answers related to the pillars of Islam . Writ-
ten by His Eminence Sheikh , Abdullsh Ibn Abdul - Aziz Ihn Baz ( The Greneval Mufti
of the Kingdem of Saudi Acabia ). Collected by Muhammed Shaie’a Ton Abdul - Aziz
{ Dar Al-'Asima)No (39),P215.
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which would not have been achieved without them, such as phyicians
their assistants and those who work in the health utilities .

The Discussion :

After reviewing the evidences of those who believe on the obliga-
tion of staying the night at Mina and of those who regarded that as
Sunnah, it is obvious, and Allah is All Knowing, that the basic dis-
agreement between the followers of the two different statements is
starting from the fundamental controversy { Do means take the rule of
intentions, or rather the rules of intentions follow the means ) .

Al-Hanafeyah believe that the means don’t take the rule of in-
tentions and then added : however doing that ( staying at night at
Mina) is a pretext to perform the ( Nusk ) of throwing Jamrat .

Whereas the Jumhour ( majority of scholars ) believe that the
means take the rules of intentions and therefore they stipulated the in-
tention for the ablution because it relates to the chapter of which the
obligatory is not fufilled without it , and hence it is obligatory. There-
fore, in this case, the throwing of Jamarat ( Ramt ) will not be
achieved without staying the night at Mina, and hence it is regarded as
obligatory .

On the other hand, following what was believed by Jumhour is the
safest way to perform the worships in a complete way; and to avoid
controversy every pilgrim should abide by this as far as possible in
performing his cermonies .

The Hanafeyah have derived their evidences from the meaning of
some Ahadeeth which were narrated about the Messenger, ( peace and
prayers be upon him ) , that the rule of the obligation doesn’t differ
from a pilgrim to another, as all are equal in the Hajj cermonies such
as (Rami) . Accordingly, they learned that the permission given to his
uncle Al-Abbas, may Allah be pleased with him, in order to provide
the pilgrims with water to drink is an evidence of that staying at Night
at Mina is of the Sunnah .

This has been followed and learned by some of his Companions,
may Allah be pleased with them, and some of their followers, may Al-
lah be pleased with them, and some of their fatwas ( jurists’ legal

opinion ) have revealed what might prove that .

Also, following this statement would make it easier to the pilgrim
and would remove any difficulty from the pilgrims in order to per-
form their cermonies, and it is the most convenient for most of the pil-
grims in these times.

The pilgrim who seeks safety and who believe that staying at night
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Muslim ) that Ibn Omer, may Allah be pleased with them, that ** Al-
Abbas was given the permission to stay in Makkah during the nights
of Mina in order to provide the pilgrims with water to drink” () This
Hadith indicates that the overmght stay at Mina during the days of
Tashriq is commanded , and this is agreed upon. However . those who
provide the pilgrims with water are allowed to abandon the overnight
stay at Mina @ ,

On the other hand, the majority of jurists have agreed on the per-
missiblity of abandoning the overnight stay at Mina for the camels’
shepherds without the need of offering a sacrifice in observance of the
allowance given by the Prophet, (peace and prayers be upon him).

Camels’ shepherds were given this permission in order to keep
and take care of them as the people are busy performing their rituals; a
thing which make them unable to join between the task of taking care
of them and performing the throwing of jamarat and passing the night
at Mina, and hence shepherds are permitted to abandon the overnight
stay due to this excuse (),

Attachment of all of those with Excuses to the Water Pro-
viders and the Camels’ Shepherds : -

The shaft’eyah and Hanabila who believe in the obligation of the
overnight stay at Mina have attached all of those with excuses to those
who provide drinking water to the pilgrims and to the camels’ shep-
herde concerning the abandoning of the overnight stay at Mina be-
cause they share the same reason ¥),

The jurists also have attached to those with excuses for not spend-
ing the night at Mina, that all those who are obstructed at that night by
performing Tawaf Al-Ifadha, because it is one the of the Hajj oblig-
atory cermonies ),

According to what was previously indicated of permitting those
with excuses not to spend the night at Mina, the jurist can attach to
them those who look after them such as drivers and servants and those
who are needed by the people or these who are, due to the public in-
terest, necessary to under take these jobs so as to maintain the security
and keep the order and to observe satisfying others’ requirements

(1) Reported by Al-Bukhari and Muslim ia chapter of Al-Haij V2, P 593,

(2) Shurh Mustim ( Annawawi )V 9,P62-63.

(3) Tuhfat Al-Ahwazi { Mubarkfoury ) V4,P27. i .

{4 gc:74;.1-Maj0ua ( Annawawi } V 8, P 225, Mau'nat Auli Annuha ( Ibn Annajjar ) ¥ 3,
() See Al-Umm ( Ashshafi'i ) V2, P215.
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Evidences of those who Believe that the Overnight Stay at Mina is
not Obligatory :

Al-Hanafeyah have derived their evidences stating that : staying at
night on the 8th day of Dull-Hijjah is of Sunnah. Also, staying at
pight on the 11th and 12th, day of Dull-Hijjah is of Sunnah. So, if he
had stayed at Mina for the purpose of throwing (Rami Al-Jamarat), he
should have done the best. But, if he abandon that, no harm will be on
him and is considered as offender. ()

What is required of staying at night at Mina is that the pilgrim
would find it easier to perform the ritual ( Nusk ) which would take
place in the next day, which is the ( Rami of Jamrat ) . So, since it is
not intended by itself, it shall not be of the Hajj cermonies, and there-
fore no sacrifice is required, the same as staying the night of Eid at
Mina @ .

Al-Imam Ahmed has reasoned out : because he performed the
Haij, he should not stay at night in a certain place ).

Also, the Hanafeyah have derived their evidences from the Hadith
of Ibn Abbas, may Allah be pleased with him, when he asked the per-
mission of the Prophet ( peace and prayers be upon him ) , to remain
in Makkah in order to provide the pilgrims with water to drink, and
the Prophet permitted him.

This indicated that if is an obligatory , then no permission to aban-
don it should be given in order to provide water for pilgrims, and
hence it is considered as Sunnah . Whereas Ibn Hazm has derived ev-
idences that overnight stay at Mina is of the Sunnah by stating that :
The Messenger, (peace and prayers be upon him), has stayed at night
at Mina, but he didn’t command others to stay therein . So, staying at
night at Mina is of the Sunnah and is not an ordinance, because the or-
dinance is commanded by the Messenger, ( peace and prayers be upon

him ) @,

Those with Excuses who are Permitted to Abandon Overnight
Stay at Mina :

He who abandons overnight stay at Mina for an excuse, will have
nothing on him as it was narrated by Ashshaikhain ( Bukhari and

A ———

(1) Fathul Qadecr, ( Tbn Al-Hamam ) V 2, P 500,
{2) Shurhul - Inayet ( Al-Babarti ) V 2, P 501 - 502,
(3) Al-Mughni { Ibn Quodamah ) V3, P 357 .
(4) Al-Mshullah (Ibn Hazm ) V7, P, 185,
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night, and two Dirhams for two nights and offer a sacrifice for three
nights” (),

The Evidences of those who Believe in the Obligation of Spending
the Night at Mina for those who have no Excuses :

1 - On the authority of'A’isha, may Allah be pleased with her,
that she said “The Messenger of Allah, ( peace and prayers be upon
him has performed Tawaf Al-ifadha on his last day when he offered
the Zubr prayer, and then he returned to Mina and stayed the nights
during the days of Tashriq throwing the Jamrat at the time when the
sun has declined” @ This indicated that the Prophet, ( peace and
prayers be upon him ), has spent the nights mentioned, in Mina.

2 - What was reported by Ashshaikhain ( Bukhari and Muslim )
that Ibn Omer, may Allah be pleased with them, has said : *The
Prophet, peace and prayers be upon him has permitted Al-Abbas to
stay in Makkah during the nights of Mina in order to provide the pil-
grims with water to drink” ) This Hadith indicated that specifying
Al-Abbas with the permission because of his excuse is an evidence
that no one other than him was permitted.®) Ibn Hajar said in this re-
spect, : The Hadith implies that overnight stay at Mina is obligatory
and one of the Hajj cermonies, and hence stating of the permission re-
quires a decisive judgement to follow and the permission was given
according to the mentioned effective case. However, if there was no
cause or what can be in the same meaning, then no permission would
be given, ' '

3 - On the authority of Abdullah Ibn Omer, may Allah be pleased
with them, that Omer Ibn Al-Khattab, said : “No pilgrim should re-
main on this side of‘Agaba in the nights at Mina” ©©) . Omer Ibn Al-
Khattab, used to prevent the pilgrims to spend the night out of Mina
and he also used to delegate some men for the purpose of diverting
people towards Mina - Omer is one of the four lawful Caliphs whom
we are commanded to follow and abide by their Sunnah ()

(1) Al-Umm ( Ashshafi’i }, V2, P 2215, Al-Majmon ‘ ( Amnowawi) V8 ,P224.
(2) Sunan Abi Dauoud , V2 P 497,

(3) Sahih Al-Bukhari, V3,P578.

(4) Al-Mughni , ( Ibn Qudamah ) V 3, P 397.

(5) Pathul - Bari, V3,P 579,

(6) Al-Muatta , V1, P406.

(7) Manasik Al-Hajj wal Umrah , P 319 , ( Ashshinqueeti ) .
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there most of the night, and the second is to be present at Mina before
the break of the true dawn.(})

The jurists agreed that the overnight stay at Mina in the nights dur-
ing the days of Tashrig (the days following the days of immolation ) is
valid, and the pilgrim should be keen to abide by foliowing the ex-
ample of the Prophet, (peace and prayers be upon him ) and his Com-
panions, may Allah be pleased with them (2},

On the other hand, the jurists disagreed regarding the rule of the
overnight stay at Mina of whether it is an obligatory or sunnah, and
they aiso disagreed on the punishment imposed when abandoning it.

They disagreed in this matter by delivering two statements the first
one is that the overnight stay at Mina is obligatory, and that was be-
lieved by Al-Imam Malik, Ashshafi’i and Al-Imam Ahmed, may Al-
lah be pleased with them, the second one is that the overnight stay at
Mina is a Sunnah, and that was supported by Al-Hanafeyah who said
that if the one had stayed at Mina with the purpose of throwing Jam-
arat, then he should have done the best, but if he leaves it, no blame
would be on him, however he is considered as an offender. This was
narrated by Ahmed and believed by Ibn Hazm. 3,4
The punishment imposed upon abondoning the overnight stay ac-
cording to those who believe it to be obligatory :-

Al-Imam Malik along with Al-Imam Ahmed believed, according
to the correct narration of the Mathhab, that abandoning a night or
most of it or all the nights requires offering one sacrifice (). Whereas
it was transmitted about Al-Imam Ahmed ( according to the first nar-
ration ) that it is recommendable to offer any thing in charity. (6

However, shafi’eyah has prescribed the punishment according to
the abandoned nights. Ashshafi‘ i said, “ Whoever spend that night in
a place rather than Mina, should give one Dirham as charity for one

(1) Al-Idhah Fi Manasik Al-Hajj Wal-Umrah , P 358 ( Annawawi ) .

(2) See Al-Mudawannah ( Sahnown ), V1,P 411 . Al-Umm .
{ Ashshafi’i ) V2 P 215, Al-insaf ( Mardaui ) V4,P47.

(3) Ibn Hazm : Ali, Ibn Ahmed Ibn sa’eed Azzahiri .
One of the Islam Imams and was one of the inant researshers and jurists . He used
to be a keeper who derive his rules from the Quran and Sunnah . He has many compiha-
tions , ( Al-Fasl Fi-Al-Milal } , ( Al-Muhuliah ) , Hajjat Al-Wada .
He was born in 384 , and dicd 456 . See Al-A’Lam ( Azzrakely ).

(4) Fathul - Qadeer ( Ibn Al-Humam ) V 2, P 501 , Al-Insaf ( Maradrwi ) V 4, P 47 . Al-
Mubullah { Ton Hazm )V 7,P 184 .

(5) See Al-Zakhirah { Al-Qurafi ) V3 ,P 279, Al-Insaf ( Al-Mardawi } V4,P46.

(6} Al-Insaf ( Al-Mardawi } V 4, P47 .
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The Ahadeeth Mentioned in Praying and Spending the Night
of Arafa :

Abdul-Aziz Ibn Rufayi' namrated that : I asked Anas Ibn Malik,
may Allah be pleased with him : tell me what you remember form Al-
lah’s Prophet (peace and prayers be upon him), regarding these ques-
tions: where did he offer the Zubr and Asr prayers on the day of Tar-
wiya ( 8 th day of Dhul - Hijja ) ? He replied, “ He offered these
prayers at Mina” () |

Ibn Hajar commented on this Hadith saying that it is of the Sun-
nah that the pilgrim offers Zuhr prayers on the day of Tarwiya at Mina

. This was supported by Jumhour { majority of scholars ) .

Ibn Al-Munzir narrated on the authority of Ibn Abbas that he said,
“when it is sun - set, go to Mina” .

Ibn Al-Munzir said on the Hadith narrated by Ibn Az-Zubair that,
it is of the Sunnah that Al-Imam should offer the prayers of Zuhr, Asr,
Maghreb, Isha and Fajr at Mina, aud this was believed by scholars of
Amsar ( big towns ) . He also said “And I don’t keep in my mind any
one of the the people of knowiedge who imposed some thing on that
who has not been to Mina at the night of the ninth day of Dhul-Hijja .
He also narrated about ‘A’isha that she didn’t leave Makkah on the
Day of Taruriya till the night falls and one third of it has passed . This
is an evidence for its permissiblity . However, if it is obligatory,‘Aisha
and Az-Zubair should not be late from the fixed time, a thing which
led Ibn Al-Munzir to say “ Leaving to Mina at any time is per-
missible” (3) .

However, Malik, may Allah be pleased with him, disliked the res-
idence at Makkah on the day of Tarwiya until the night falls except
when he catches the Friday prayers, in this case, he should offer it be-
fore he leaves.

Jurists’ Statements Concerning the Overnight Stay at Mina :-

What is required by the overnight stay is to spend the night or
most of it in the Misha‘ar whether to sleep or not. Two statements
have been mentioned regarding the obligation which can be sufficient
for the overnight stay at Mina. The most correct of which is to stay

(1) Al-Bukhari, Chapter of Haij , P 1653 .
2) Fathul Basi, V 3, P 509 . ( Ibn Hajar) .
(3) Fathul Bari, V 3, P 509 .
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conformity with the Kingdom of Saudi Arabia Project to benefit
from the meat of the Hadi and sacrifices . Electricity and towers of

lighting were established (V) . Furthermore, Al-Mu‘aisim parking area
together with the necessary lighting works have been constructed in
250.000 square metres area . .

Television monitoring and automatic control centre at Al-‘Aziz
iyah area has been established so that the responsible authorities may
be able to orgnize and control the movement from a central building
as well as observing the traffic in the tunnels by means of TV system.

Helicopter tarmacs along with an airport at Dagm Al-Wabar area-
were consructed and are oberated by the concerned authorities . Also,
Al-Jamarat bridge was broadened from 40 metres to 80 metres all
along the bride which is 522 metres at length. An extention also has
occured to the slopes, as the ascending slope was extended from 20
metres to 40 mefres at a length of 800 metres as well as the slope
which leads to the sacred mosque ( Al-Masjid - Al-Haram ) at a length
of 200 metres and a width of 20 m .

Two other slopes were added at the minor jamarat at width of 20
m, and a length of 100 metres . The total area is 57,800 square meters
. Comperhensive studies are now taking place in order to seperate the
up movement from the down one on the bridge 2 .

Staying the Night on the Ninth Day of Dhull-Hijah at Mina :

What is preferred for the pilgrim to do from the cermonies of Hajj
after wearing the Thram garment is the marching to Mina in the mom-
ing of the eighth day of dhull-Hijah and performing therein the Zuhr
(noon prayer), Asr (Aftenoon prayer), Maghreb (Sun-set prayer) Isha
(evening prayer) and Fajr ( dawn prayer ) of the day of Arafa, and af-
terwards leaves and stays at Arafat following the example of the
Prophet, (peace and prayers be upon him) .

Jurists have agreed on the preference of performing of all prayers
between Zuhr and fajr at Mina and to spend the night of the ninth day
of Dhul-Hijja therein, even if they differ, in the terms they deliver at
the time when they leave Makkah Al-Mukurramah ) ,

{1} Ibid
(2} Ibid , P33,
(3) See , Kitab Al-Athar ( Abu Yousuf), P93.
gIéHaM Al-Kabeer, V 5, P 223 ( Mawardi ), Al-Mughni, { Ibn Qudamah},V3,P
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of Mahsar and Al-Akhshabayn . So the total area of Mina is six mil-
lions square meters, approxmately (1),

The Virtue of Masjid ( mosque ) Al-Khaif at Mina :

On the authority of Ibn Abbas , may Allah be pleased with them,
that he reported : the Prophet, ( peace and prayers be upon him ) said
“ Seventy Prophets have performed prayers in this Masjid

..Moses was one of them” (),

On the authonity of Mujahid that he said * Seventy five Prophets
have performed Hajj, and all of them have circled around this house
(Ka‘ba ) and performed prayers in Masjid Mina . So, if you manage
not to miss a prayer in Masiid Mina, then do” @,

On the authority of Abi Hurairah , may Allah be pleased with him,
that he said “ I I was from the people of Makkah, I would perform
prayers in Mina every Saturday 4 .

Development of Mina in the Saudi Era :

As of the year 1395 H, a royal decree number 1385, dated 3/6/
1395 H was issued to implement the decree of the Council of Min-
isters number 674, dated 2.6.1395H approving the primary draft study
of developing the area of Mina, and approving the cost of the project
(1725) million Riyals distributed in five years . Accordingly, some big
projects were executed in Makkah Al-Mukarramah and the Holy mon-
uments a thing which has its great effect to facilitate the performance
of Hajj rituals for Allah’s guests

The Executed Projects :

An integrated network of roads, bridges, water and drainage sys-
tems, and toiletes were constructed. In addition to the works of lev-
eling land and hills by the purpose of increasing the residential area
for pilgrims. Also modern slaughter houses were constructed in

(1) Mina Development project , Ministry of Public Works and Housing . P, 13 , Makksh ,
Makkah Printing and Information , Printing press .

(2) Al-Fakihi, V2 ,P226.

(3) Akhbar Makkah , Al-Azrogi , V2,P 174.

(4) Al-Fakihi , V 4,267 ,

(5) Mina Development Project.,P 14,
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some men for the purpose of diverting people towards Mina from be-
hind ‘Aqaba .
2 - On the authority of Ibn Abbas that he reported “ No pilgrim

should remain on this side of ‘Agaba in the nights at Mina” () .
This indicates that Al-‘Aqaba and its Jamarat lie within Mina & .

Supporters of the Second Statement Have Reasoned out : -
1 - On the authority of Ata Ibn Juraih that he was asked : where is

Mina? He said “ It is from Al-Aqaba to the valley of Mahsar” ) .
2 - Atta has reported “* The boundaries of Mina is from the cape of

Al-Agaba , and what comes after Mina to the valley of Mahsar () ,
Ibn Hajar ( has commented “ they clearly show that jamrat is not
within Mina” (),

The preferred opirion is that which belongs to the second party
because they have reasoned out by evidences stronger than those of
the first party .

Mina eastern border is the valley of Mahsar ; however it is not
considered within Mina . As for the northern and southern borders,
they were described by Ashshafi‘'i when he said “ Whatever ap-
proaches of the mountains faces to Mina, are considered as part of it ,
and whatever parts of it turn away from Mina are not considered as
part of it

The latest attained by the researchers in describng Mina actual el-
evations and area in details is mentiond by the Ministry of Pubic
Works and Housing ( Mina Development Project ) .

Mina area is a part of the holy monuments. It is a semi flat
stretching plateau in which some hills are scattered . Mina is four mil-
lions square metres in area . As for the hills within its eastern borders,
they are of two millions square metres in area . These hills are very
bumpy , and they surround this plateau by all sides except the valiey

(l)Amxg(Azzaila'i YV1,P512,

(2) 'Ia Assunan { Al-Uthmani ) V10, P 191,

(3) Akhbar Makkah ,V2,P 172.

(4) Akhbar Makkah ( Al-Fakihi ) V4,P 246,

(5) Ibn Hajar : Ahmed Ibn Mohammed Ibn Abi , Al-Ansari , Egyptian Jurist and researcher
He born at mahullat Abi Al-Haitham ( Gharbeiyah region } . He recieved kaowledge
from Al-Azhar , and died in Makkah - He has many compilations . Bom 909 H , and
died 974H . Sce Al-A'lam ( Azzirakely ),V 1,P234 .

(6) Irshad Assari, P 149 .

(D Al-Umm,V2,P215,
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Overnight Stay at Mina

Dr/ Abdullah Natheer Ahmed (*)

Allah has ordained Hajj on Muslims, and made it one of the five
pillars of Islam. The most Hight, Has made rituals for Hajj which
would not be valid without performing them. One of the important rit-
uals is the Mish‘ar of Mina from which the pilgrim starts and concluds
these rites. A thing which made the jurists and scholars get interested
in.

Definition of Mina, its Boundaries, Virtue and Development :

It was named Mina due to the much blood shed in it (-

Jurists were in disagreement concerning the boundaries of Mina
from the western and eastern sides. As for the western side which bor-
ders by the great'Agaba from the direction of Makkah Al-
Mukkurama, the disagreement centred on Al-‘Agaba and whether it
lies within the boundaries of Mina or was it the border point between
Mina and Makkah,

Ashsafi‘yah and some of the Malikeyah believed that Al-‘Aqaba

lies within Mina (@, while Shsafi‘yah, Hanafeyah and Hanabilah have
believed that Al-‘Agaba was in the border point between Makkah and
Mina (),

Supporters of the First Statement have reasoned out by the
Following :

1 - On the authority of Ibn ‘Omar, may Allah be pleased with
them, that he said :‘Omar reported “ No pilgrim should remain on this

side of*Aqaba in the nights at Mina” . ™ Also he used to delegate

(*) Assistant professor at the Faculty of Arts, Department of Islamic studies, King Abdul
Aziz University , Jeddah .

(1) Akhbar Makkah ( Al-Azrocqi ), V2 ,P 180,

2) fg;MuhibAﬂab&ri.PSﬂ.HidayatAssalik,VB.P97? Jwahir Al-Ikleel, YV 1 P

(3) AlFUnm (Ashshafi‘}) V 2, P 215 . Al-Majmou ° ( Annawawi ) Ruddul - Muhtar
(Ibn A'abdecn ) V 2, P 179 , Kashshaful - Qina * ( Al-Bahouti }, V2 ,P 581,

4) Al-MwattaV2,P400.
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4 - The Consensus of the Ummah of permitting Al-Ifrad with-
out disliking that . However, Omar Othman and others disliked Ta-
mattu‘, and others disliked Al-Qiran, and therefore, what they have

agreed upon as not disliked to be the best (1 .

Preference :

After studying the matter, it became apparent to me, and only
Allah knows the correct, what follows :

1 - I any one has assumed Jhram for the Hajj by setting a travel
for that and a seperate travel for Umra, it would be better than Al-
Qiran and At-Tamattu’ which was performed by one travel. But if he
assumed Thram for Hajj and after that he performed Umra, this Ifrad
was not performed neither by the Messenger of Allah, ( peace and
prayers be upon him ), nor by the Companions who have performed
Hajj with him and nor, even the others, so how this type should be bet-
ter than that which they have performed according to his orders ? () .

2 - But if he wanted to combine the two Nusuks ( Hajj and Umra )
by one travel and that he came to Makkah in the Months of Hajj and
he didn’t drive the Hadi along with him; then performing Hajj Al-
Tamattu‘ would be better for him for the Companions of the Mes-
senger of Allah, (peace and prayers be upon him), who he performed
Hajj with him and who did not drive the Hadi along with them were
ordered by the Messenger of Allah to perform Hajj like that @

3 - But if he wants to combine the two Nusuks in one travel, and
with Hadi driven along with him, in this case, it would be better for
him to perform Al-Qiran following the example of the Messenger of
Alah, ( peace and prayers be upon him ), when he performed Hajj
Al-Qiran and drove Hadi along with him .

And Allah Knows Best

{1) Ihid, Al-Muhuththub, V1, P270.
{2) Majmou’ Al-Fatawa Jbn Taimeyah V26, P85 .
(3) Ibid V26, P86 .
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2 - On the authority of Anas, (may Allah be pleased with him),
that he said, I heared the the Messenger of Allah, f{)lleace and prayers
be upon him), saying : “ Labika (Here I come, O Allah) to perform
a Umra’ and a Hajj” (), The Hadith indicated that the Prophet,
{peace and prayer be upon him), was performing Hajj Al-Qiran.

3 - On the authority of Suragah Ibn Malik that he said, I heared the
Messenger of Allah, (peace and prayers be upon him) saying. * I com-
bined Umra to Hajj till the Day of Judgement”. He said, and the
prophet, (peace and prayer be upon him), has performed Hajj Al-
Qiran in his Last Hajj ( Hajjat Al-Wada )" (@ | This Hadith indicated
that the Prophet has performed the Hajj combining it with Umra ( Al-
Qiran ) as it is regard[:d as the best type of the Hajj Nusuk .

The third opinion : The best type of Nusk is Al-Ifrad, and that was
believed by Abi Bakr, Omar, Othman, ‘Al, Ibn Mas‘ocud, Ibn Omar,
Jabbir, ‘A’isha and others ¥ . it was also supported by Malik 4} and
Ashshafi‘i ) and they have reasoned out by some evidences :

1 - ‘Ai’sha, (may Allah be pleased with her), narrated that “We
set out with the Messenger of Allah, (peace and prayers be upon him)
to Makkah in the year of the Prophet’s last Hajj (Hajjat Al-Wada*).
Some of us assumed Thram for Umra only, some for both Hajj and
Umra and others for Hajj only. Allah’s Messenger, (peace and prayers
be upon him), assumed Ihram for Hajj ©® . The evidence taken from
this Hadith is what was declared by ‘A’isha that the Messenger of Al-
lah, ( peace and prayers be upon him ), has asumed the Ihram for the
Hajj of Al-Ifrad, and that he shall not select but the best (V) .

2 - Ali, may Allah be pleased with him, told his son “ O, my son,
assume Ihram for Hajj only ( Ifrad ) for it is the best (®) .

3 - The Orthodox Caliphs used to perform it after the Propht,
peace and prayers be upon him, and that they are the best among peo-
ple, the most righteous and the best who follow the Sunna of the Mes-
senger of Allah, Sg, if Al-Hrad was not the better than the others,

They would have not persisted in performing it for this long period(®.

(1) Sahih Muslim V2, P905 .

(2) Musnad Al-Imam Ahmed V4, P175.

(3) Al-Majmou’ V7, P152.

(4) Al-Muntaga (al-Bajey) V2, P212 .

(5) Al-Majmou’ V7, P151-152.

(6) Sahih Al-Bukhari V2, P567.

(7) Al-Muntaga V2,P212.

(8) Assunan Al-Kubrah (Al-Baihaqi) V5, P5 .
(9) Al-Majmou’ V2, P163.
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On to the Hajj .., (®)

This is because by performing Hajj At-Tamattu’ one would join
both Hajj and Umra in the months of Hajj and would perform them
properly, and in an easy and facile way with adding one more Nusk
which would be proper (2),

The Second Opinion says that the best type of Nusuk is the Qiran,
and that opinion was supported by Abi Haneefah () and his compan-
ions, Ashshafi’i in one of his statements, 9> Ahmed in a narration
about him that he had driven the Hadi along with him, ) and also it
was believed by Sufian Annouri, ©) Ishaq Ibn Rahawayi (7 and others

(8) and they reasond out by the following evidences .
His Almigbty saying :

And complete
The Hajj and * Umra”
In the service of Allah, ® .

The Ayat indicates that by completing them ( Hajj and Umra ),
one may assume Ihram for them starting from his village and that
what is known as Al-Qiran (10,

It was discussed that the Ayat by which they derive their evidence
didn’t include but the order to complete them ( Hajj and Umra ) and
that doesn’t stipulate to be combined in the performance (11,

(1) Surat Al-Bagarah, Verse 196.

(2) Al-Mughni, V5, P85,

(3) Al-Mabsout, V4, P25, Addur Al-Mukhtar, V2, P530.

(4) Hilyat Al-Ulama, V3, P213 .

(5) Al-Mughni, V5, P83,

(6) Sufian Annouri; Suffian Ibn sa‘eed Ibn Masrouq Attawri.
Amir Al-Mu'mneer (prince of Beleivers), He used to be a prominant figure in his era in
the science of religion. He has many books, (Ajjami’ Al-Kabear) (Ajjami’ Al-Sagheer),
bormn 97H and died 161H - Al-A’Lam (Azzirakely) V3, P104 - 105.

(7) Ibn Rahawayhi : Ishaq Tbn Ibrahim Ibn Mukhullud Al-Tamimi.
The scholar of Khurasan in his time. He was from Maro, and was of the great keepers.
He wondered round the countries to collect Ahadeeth. Al-Imam Ahmed, Al-B i,
Muslim and Tirmithi and others have taken Ahadeeth from him. He has many compila-
tions, (Al-Musnud) - He lived in Naisabour and died therein. He was bom 161H - 238,
IS:% Al-A'lam (Al-Zirakely) V1, P292.

(8) Ibi

(9) Surat Al-Bagarah verse 196 .

(10) Tabyeen Al-Haqaiq V2, P41 .

{11) Al-Majmou' V7,P 164.
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ment with them in the second preferred Nusuk for the sake of unifying
them and mollifying their hearts (1) ,

The jurists disagreed on which of the Hajj Nusuks is the best and
are of three opinions :

The first : The best type of Nusuk, At-Tamattu’ which was be-
lieved by Ibn Omar, Ibn Al-*Abbas, Ibn Al-Zubier,‘A'isha, Al-Hassan
and Atta and Others, ) may Allah be pleased with them. And also, it
was believed by Ashahafi‘i (¥ and Ahmed ) who have reasoned out
in the following : -

1 - “Ai’sha may Allah be pleased with her, said : * The Messenger
of Allah (peace and prayers be upon him), had performed Haijj At-
Tamattu* and the people with him did the same ) .

2 - On the authority of Abi Musa Al-Ash’ari, may Allah be
pleased with him, that he said Prophet, (peace and prayers be upon
him}, sent me to some people in Yemen and when I returned, I found
him at Al-Batha . He asked me “ With what intention have you as-
sumed Tharm (i-e. for Hajj or for Umra or for both?)” .

I replied “ I have assumed Thram with an intention like that of the
Prophet, (peace and prayers be upon him)”. He asked “Have you a
Hadi with you?” I replied in the regative. He ordered me to perform
the Twaf round the Ka’ba and between Safa and Marwa and then to
finish my Thram. I did so and went to 2 woman of my tribe who
combed my hair or washed my head” ©,

3 - ‘Imran Ibn Hussien narrated that “ The Prophet, peace and
prayers be upon him had performed Hajj At-Tamattu’ and we did the
same” (7,

All the above-mentioned Ahadeeth indicate that the Prophet
(peace and prayers be upon him), had performed Hajj At-Tamatt’
which in turn indicated that it is the best type of Nusuk.

4 - At-Tamattu® is mentioned in the Book of Allah rather than the
other Nusuks, in his saying :

 If any one wishes
To continue the “Umra”

(2) Al-Mughni, V5, P82 ,
*(3) Al-Umm V2, P220., Al-Muhuththub, V1, P270.
(4) Al-Mughni, V5, P82, Al-Insaf V3, P434,

(5) Sahih Al-Bukhari, V2,P607,

(6) Sahih Al-Bukhari, V2, P564-565 ,

(7) Sahih Al-Bukhari V2, P569,

-12-
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performed Hajj Al-Qiran ?

If it may said that the Ahadeeth narrated by these contradict, each
other, nevertheless, the Ahadeeth narrated by the others do not contra-
dict rather they are confirmed by each other.

The Ahadeeth in this chapter are united in opinion and they are not
different except a slight difference which can occur in situations other
than those. The Companions have certified that the Messenger of Al-
lah had performed Hajj At-Tamattu‘. At-Tamattu® According to them
takes the meaning of Al-Qiran. So, those who have narrated that the
Messenger had performed Hajj Al-Ifrad, have also narrated that he
had performed Hajj At-Tamattu’. And also it has been narrated by the
best transmission about the Orthodox Caliphs, Omar, Othman and Ali
as well as Imran Tbn Hussien that the Messenger of Allah, (peace and
prayers be npon him), had assumed Ihram for both Hajj and Umra
(Hajj Al-Qiran), but however they used to call that act At-Tamattu’.
As for those about whom it was transmitted that the Messenger of Al-
lah has performed Hajj Al-Ifrad, they are three : ‘Ai’sha, Ibn Omer
and Jabir, may Allah be pleased with them, about whom, also, it was
transmitted that the Messenger of Allah has performed Hajj Al-Ifrad,
and that the Hadith of ‘A’isha and Ibn Omar that the Messenger had
performed Hajj Attamattu’ is more sound than their Hadith about If-
rad. However, what is considered as correct concerning the meaning
of Ifrad is that the Messenger of Allah had preformed the duties of
Hajj seperately or an error might have occured in the narration of the
Hadith, Undoubtedty, the Ahadeeth concerning At-Tamattu® are suc-
cessively narrated about the Messenger of Allah ( peace and prayers

be upon him), by about thirteen of the Companions (1 .

The Preference :

The scholar Ibn Al-Qaiem @), may Allah rest his soul in peace.
has stated ** What is correct is Al-Qiran for which the Prophet, ce
and prayers be upon him), had assumed IThram, however he told that if
he had known the Unseen, he would have entered the state of Thram
with the intention of performing Umra and would have been in agree-

(1) See Zad Al-Mi’ad, V2, P 117-120, I'Lam
Al-Muagi'een, V4, P303,

{2) Ibn Al-Qaycim: Mahammed Ibn Ahi Baker Al-Zar'i. One of the great scholers, He was
a student of shickh Al-Islam Ibn Taymeyah to the degres that he adered to all his state-
ments, but he always support him in whatever he saxs. .

He has many compilations (I'lam Al-Muagi’een), (Atturug Al-Hikameysh), born, 691H
and died 751 in Damascus, Sec Al-A'lam (Azzirakely). V6, P 56.

-11-
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performed it with him” (1), What is meant by Tamattu* in the Hadith is
that which pertains to Qiran as it is the language used in the Quran
and that the the Companions who witnessed the descending of Quran
and its interpretation have confirmed that. Therefore, Ibn Omar re-
ported “The Messenger of Allah, peace and prayers be upon him, had
entered Thram with the intention of performing Umra to Hajj. He start-
ed and assumed Ihram for Umra and then he assumed Ihram for Hajj.
This was also believed by A'isha and Al-Imam Ahmed, may Allah
rest his soul in peace. Another evidence to that has been given by
‘Imran Ibn Hussien when he said *“ The Messengar of Allah, peace
and przg)ers be upon him, performed Hajj At-Tamattu‘ and we did the
same” <) |

The Second opinion : The Prophet, (peace and prayers be upon
him), had performed Hajj Al-Ifrad (assumed Ihram fog performing the
Hajj alone ) . This was supported by Malikeyah 3 and Shafi’ieyah ¥
and reasoned out by the following :-

1 - *Ai’sha, (may Allah be pleased with her), reported “ We have
set out with the Messenger of Allah, peace and proyers be upon him,
to Makkah in the year of the Prophets Last Hajj ( Hajjat Al-Wada®).
Some of us had assumed Ihram for Umra only, Some for both Hajj
and Umra and others for Hajj only. Allah’s Messenger (peace and
prayers be upon him), had assumed Ihram for Hajj ) . The Hadith has
dAticlared that he, (peace and prayers be upon him), had performed Hajj

-Ifrad.

2 -Ibn Omer, ( may Allah be pleased with them ), narrated that
“We assumed Ihram with the Messenger of Allah, peace and prayers
be upon him as he preformed Hajj Al-Ifrad” (© . This Hadith indicated
that the Messenger of Allah had performed Hajj Al-Ifad .

3 - Ibn Abbas, (may Allah be pleased with him), narrated that
“The Messenger of Allah, (peace and prayers be upon him), had as-
sumed Thram for Hajj” (?) This Hadith gives the same evidence .

But if a question is raised. that why you consider Ibn Abbas, Iba
Omaer, Jabir and ‘Ai’sha to be from those who narrate such Ahadeeth
while they have already mentioned that the Messenger of Allah had

(1) Sunan Attirmithi, V3, P185 .

(2) Zad Al-Mi’ad (Tbn Al-Qayein) .
(3) Al-Muntaga (Al-Baji) V2, P212.
(4) Al-Umm (Ashshafi’i) V2, P204
(5) Sahih Al-Bukhari, V2, P567.
(6) Sahih Muslim V2, P904 ,

(7) Sahih Muslim V2, P 910,

«10-
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This opinion was supported by Hanafiyah (and Hanabilah ) rea-
soning out in the following evidences.

1 - On the authority of Ibn Omar, may Allah be pleased with them,
that, once he had joined Hajj with Umra and had made one Tawaf for
them. He added” Thus, the Messenger of Allah, peace be upon him
has done” ). So this Hadith proves that the Messenger of Allah,
(peace and prayers be upon him,) has performed the Hajj joining it
with Umra (Qiran).

2 - Ibn Omar was asked “ How many times did the the Messenger
of Allah, (peace and prayers be upon him) perform Umra ? He replied
“Twice”. But A’isha said, * Ibn Omar has known that the Messenger
of Allah, (peace and prayers be upon him), has performed Umra thrice
except that which he has joined with Hajj ). This Hadith also has in-
dicated that the Messenger of Allah, (peace and prayers be upon him)
has performed the Hajj joining it with Umra as ‘A’isha indicated and
she was the most among the people who used to know about the con-
dition of the Prophet (peace and prayers be upon him).

3 - Jabir, (may Allah be pleased with him), narrated that the Mes-
senger of Allah, (peace and prayers be upon him), has performed Hajj
three times : two of them before his emigration ( Hijrah ) and a one
joined with Umra, after his ( Hijrah ) © This also stands as an ev-
idence that the Messenger of Allah has combined Hajj to Umra and
that is what is called Qiran .

4 - Abi Talha Al-Ansari has narrated that the Messenger of Allah
(peace and prayers be upon him) has combined Hajj to Umra © | jt
was also an evidence that the Messenger of Allah used to perform Qi-
ran .
5 - On the authority of Mohammed Ibn Abullah Ibn Al-Harith Ibn
Nufal Ibn Al-Harith Ibn Abdul-Muttalib that he heared Sa‘ad Ibn Abi
Waqqas and Adhdhahak Ibn Qais in the year when Mu’awya Ibn Abi
Sufian performed Hajj, discussing the matter of Tamatu’, Then Adhd-
hahak said “ No one would Perfom that except he who has ignored
the order of Allah”, then Sa‘ad said * How evil that you mentioned,
my nephew”, Adhdhahak said “ Omar Ibn Al-Khattab forbade that”,
Then Sa‘ad said * The Messenger of Allah had performed that and we

(1) Al-Mabsout (Al-Sarkhasi) V4, P26,
{(2) Al-Furoy’ (Ibn Muflih), V3, P301 .
(3) Sahih Muslim V2, P94 .

{(4) Sunan Abi Dawoud V2, P20S5 .

(5) Sunan Attinmithi, V3, P179

(6) Mugnad Al-Imam Ahmed, V4, P175.



The Best Nusuks of Hajj

By Dr. Abboud Ibn Ali Ibn Dir¢

What is meant by Mansak is the place or the time of the worship
and it is given to the act of worshiping. Allah Almighty says .

To every people have we
Appointed rites (1)

That is to say we appointed a place for them where they can per-
form their worships. The jurists may Allah rest them in peace have ap-
pointed the Mansak to be related with Hajj and Umra for they include
the Hadi and Fidya which are considered part of Nusk which means
offering animals to be slaughtered as sacrifices to compensate for a
missed religious duty.

The Nusk is of three types : Tamattu’, Ifrad and Qiran.

In Tamattu’ ; one would enter into (Thram) the state of consecra-
tion and during the months of Hajj with the intention of performing
Umra alone. However, when he performed Umra and he has no Hadi
(sacrifice) to offer, and he is lawfully allowed to stay in Makkah until
he enters into Jhram with the intention of performing Hajj in the Day
of Tarweyah ( the 8 th day of Dhuli-Hijjah ).

In Ifrad : one would enter thram with the intention of performing
Hajj alone. However when he performed that, should go out to the
closest place and to enter the state of Thram with the intention of per-
forming Umrah.

In Qiran; One would enter Jhram with the intention of performing
Hajj and Umra at the same time or start with the Thram for the Umra
and then join the Hajj with it before making the Tawaf for Umra and

then confines to the acts Hajj alone (),
The Jurist disagreed regarding the type of Nusk the Prophet,
(peace and prayers be upon him) used to do, by stating two opinions :
The First Opinion : The Prophet, (peace and prayers be upon him),
has performed Hajj combining it with Umra (Qiran) by one intention.

———————— o

(*) A member of the teaching staff at Al-Imam Muhammed Ibn Saud Islamic University,
Facuatty of Shari’a and Usoul - Adin in the Southern Region.

(1) Surat Al-Hajj, verse 67.

(2) Al-Mughni ( Tbn Qudamah ) V5, P82, Al-Haur
Al-Kabeer (Al-Mawardi) V4, P38,
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Congratulations on this blessed occasion are also extended to
His Royal Highness Crown Prince Abdu Allah Ibn Abdul Aziz Al
Saud the Deputy Premier and Head of the National Guard and His
Royal Highness Prince Sultan Ibn Abdul Aziz, the Second Deputy
Premier, Minister of Defence and Aviation and the Inspector General.
The staff also congratulate our readers and all our Moslem brothers
everywhere.
‘We pray to the Almighty Allah humbly to accept the Hajj of the
pilgrims and to make them return safely to their home countries and to
make our Moslim nation successful in restoring its historical role.

And Allah is the Helper
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is rather a “ universal ” and eternal message which Allah (Who is the
Wisest of Judges) intended by it to guide mankind to the path of truth,
justice and peace.

The pillar of Hajj in its unique scene represent one of the pillars
and images of this message in the unity appeared among its adherers
as they meet in the same dress, deliver the same invocation, perform
the same rites and gather in one place where the Muslim feels the
greatress of this religion and its guidance for human being as Allah
the Most High wants him to be on the right,way in his life so that he
may have the best reward in his Hereafter. -

The Messenger of guidance, (peace and prayers be upon him), wit-
nessed this great scene where all pilgrims meet and he called his Um-
mah therein to follow guidance, love and peace by addressing it
“O, people ! (tell me ) what is the day today ?” The people replied
“It is the forbidden (sacred) day. He asked again” What town Is
this ?” They replied “it is the forbidden sacred town”. He asked
“Which month is this ?” They replied “It is the forbidden sacred
month”. He said “No doubt ! Your blood, your properties, and
your honour are sacred to one another like the sanctity of this day
of yours, in this (sacred) town (Makkah) of yours, in this month of
yours till the day you meet your Lord. No doubt ! Haven’t I con.
veyed Allah’s message to you ? They said “Yes” . He said “O, Al-
lah ! Be witness. so, it is incumbant upon those who are present to
convey it (this information) to these who are absent because the
informed one might comprehend it (what I have said) better than
the pressent audience, who will convey it to him. Beware ! Do not
renegate (as) disbelievers after me, striking the necks ( cutting the
throats ) of one another”. (1)

By these great principles and rules the Messenger of guidance
bade his Ummah (people) farewell so that it may remember them in
this scene and in every time and place in order to be, as Allah wants,
the best nation ever evolved to mankind.

Finally the Journal's staff would like to congratulate the Custodian
of the Two Holy Mosques King Fahad Ibn Abdul Aziz Al Saud on the
occasion of Hajj and the Greater Bairam i.e Al Ad’ha Feast .

B e T ——

(1) Sahih Al-Bukhari, V, 2, P. 191-192, Dar Al-Kutub Al-'Iimeyah, Beirut, Lebanon. Sqo
Sahih Muslim (Shurh Al-Nawawi), V, 8. P. 182-184, Dar Al-Kutub Al-‘Timeyah, Bei-
rut, Lebanon.
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And believing in Allah... ()

A message that enjoins co-operation in righteousness and piety
and forbids co-operation in sin and trangression, as it is manifested in
Allah’s Book :

Help ye one another

In righteousness and piety,
But help ye not one another
In sin and rancour :

Fear Allah : For Allah

Is strict in punishment, (2)

A message that enjoins justice and mutual cooperation as appeared
in Aliah’s statement ;

Allah commands justice, the doing
Of good, ... 3)

It is a message wherein the strong remains weak until the right is
taken from him, and the weak is strong until his right is regained. It is
also a message where all people are equal in rights and obligations
and nobody is distinguished or given advantage except by the piety he
shows to Allah.

Allah says ;

The most honoured of you
In the sight of Allah

Is (he who is) the most
Righteous of you, 4

It is true that no other religion has ever known with these prin-
ciples which are charcterized by their greatness, strength and human-
ity as in Islam; that is why the message of Islam has spread in time af-
ter time and in a place after the other.

The message is sent niether to a certain people nor to a certain
race, and neither to a certain Ummah (people) nor to a certain time, it

(1) Surat Al-Imran, verse 110.
(2) Surat Al-Ma'idah, verse 2,
(3) Surat AN-nahl, verse 2.

(4) Surat Al-Hujurat, verse 13,



A Letter from the Staff

All praise be to Allah, Cherisher of the Worlds and peace and
prayers be upon His Prophet, the honest.

We learnt from the history books that the civilizations of numer-
ous nations in the East had flourished during certain periods of time
and soon afterwards had perished and became irnmemorial past. And
we also learnt that many nations in the other parts of the world had
faced the same fate.

We learnt from history that past nations had suffered injustice,
loss of rights, discrimination among races, dominance of the strong
people over the weak and the cruelty practised by the rich against the
poor a thing which caused division and speration among them, and
consequently they confronted each other and fought each other till
they perished.

Then, the message of Islam appeared distinguishing truth from
false-hood, equity from inequity and differentiating righteousness
(Bir) from wickedness, and piety from corruption.

A message that enjoins unity and forbids division Allah says in
this regard :

Be not like those

Who are divided
Amongst themselves
And fall into disputations
After receiving

Clear Signs. ()

A message that enjoins what is right and forbid what is wrong.
Allah Almighty says concerning that :

“ Ye are the best
of péople, evolved
For mankind

Enjoining what is right,
_Forbidding what is wrong,

E-l-) Surat Al-Imran, verse 105
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In the Name of Altah, Most Gracious, the Most Merciful
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Conlempaorary Jurispmdence Research Journal staff would like to no”
1ify rescarchers that principles of publication in the joumal ne-
cessitate the following : i

1- Research submitted for publication, should be based on Islamic (Figh)
jurisprudence .

2- Rescarch should concentrate on issucs, questions and contemporary
problems and the way of finding both scientific and practical solutions
for them according to Islamic (Figh) jurisprudence, and its concepis
which is authorized by the people of Sunnah and the consensus (Ijm’a).

3- Rescarch should be subjective and comperhensive.It should follow a sci-
cntific method by depending on original references, documentation
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lished in either 2 book, a journal or any other means of publication.
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tion for the figures mentioned in the research .
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indicated at the end of any research . Place and date of printing along
with the publishing house should also be mentioned .
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8- Research should be concluded by a bricf summary indicating results
and opinions included in it .
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into English .
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and procedares of arbitration . From this principles ¢ is that arbitrators
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Abdullah Ibn Al-Abbas . '
Dr. Mohammed Ibn Sa‘ad Al-Showiar

Along with a free of charge gift
Study on Hajj and Umra Jurisprudence
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