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+ Immortalized Personalities *

His Death :

Ali (May Allah be pleased with him) died in the night of 17th Ram-
adan in the year 40AH when he went out calling * Oh people prayer "
Ibn Muljam attacked him at that moment and killed him with a strike
on his head . His age at that time was sixty three years 0 .

The books of the later gencration about his biography are; Al-Imam
Ali In three volumes by Abd Al-Fattah Maqgsuod, Tarjamat Al-Imam
Ali Ibn Abi Talib by Ahmed Zaki Safwat and Abqariat Al-Imam Ali
by Abbas Mahmoud Al-Aqad. Furthermore, the historical, bio-
graphical books are interested in his life and his biography .

(1) Muruj Al-Thahab, V,2, P, 412,



*Vol.VIII, 1997, 32nd Edition, Contemporary Jurisprudence Research Journal*

Talib”. And also he said *“ Omar used to seek protection of Allah from

a dilemma that puzzled Abu Al-Hassan (Ali) " . Omar Ibn Al-Khatab
used to consult Ali about alot of scholarly and legal quotes cases . Fur-
thermore, jurisprudence books used more to qoute the many views of
his preferences . He has been quoted in the book Figh Assalaf (the an-
cestors jurisprudence) more than three hundreds and sixty four cases .
Also he has been quoted in the book : (Al-Mughni) in seven hundred
cases . These examples show the resorting of jurists to his knowledge,
and this indicates his grand position and the richness of his knowledge
(may Allah be pleased with him) .

Examples of his Figh (Jurisprudence) :

It was mentioned in Mujam Figh Assalaf (Jurisprudence Ansestor
Dictionary) Umsalamah story may Allah be pleased with her; she said
“ The urine of a minor is to be purifed by spraying water on it (to
remove its sign) whereas the urine of a small girl is to be washed ”.
And this is a saying of Ali Ibn Abi Talib and no one of the compan-
ions disagreed with them @ .

Ali Ibn Abi Talib used not to believe in ornamentation and decora-
tion of mosques, Ibn Abas says “ you decorate it as jewish and
christian used to do ”, and Ali says “ if people ornamented their
mosques, their deeds become corrupted ”. He used to pass by Al-
Tiam Mosque that was ornamented and decorated; He says “ This is a
homage of Al-Tiam ” @ .

Jurists refer to the story of Ali when he hired himself to a jewish to
water for him each backet for a date , and he came with those dates to
the Prophet (Allah’s blessing and peace be upon him), then the Proph-
et ate from them and he approved the validity of hiring a muslim of
himself to a Zimmi ® (non Muslim subject at home) to work under
his safekeeping because no submission in this . However there are two
aspects if he hired him for a day or a month ; the first one it is invalid
because there are occupation and vileness on him whereas the second
one is valid and this is more deserving because his work for com-

pensation is similar to his work in his safe keeping © .

(1) Al-Istiab,V,3,P, 1104.

(2) Mujam Figh Al-Salaf, V,1, P, 27.
(3) Ibid,P,3,V,33.

(4) Sunnan Ibn Majah, V,2, P, 818,
(5) Al-Mughni, V,6, P, 370.
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»* Immortalized Personalities *

When the Prophet (peace be upon him) decided on migration, he ap-
pointed Ali as executor (V of his will and later on to bring Mu-
hammed’s family to Medina . Ali discharged both duties very well,
Also Allah's Messenger asked of Ali to sleep in his bed in order to
misiead Quraish saying that “They will not follow him as long as they
see you on my bed” Thus they failed to follow the Messenger of Allah
(peace be upon him) thinking he was still in his home @,

Saad Ibn Ubadah used to take the flag of the Prophet (Allah bless-
ing and peace be upon him) all the time but at the time of fighting it
used to be taken by Ali @,

Ali used to be one of the ascribes of the Prophet (Allah’s blessing
and peace be upon him) . He wrote the terms of the peace treaty at Hu-
daibeeyah between the Prophet and Suhail Ibn Amro the delegate of
Makkah polytheists . Also the Prophet (Allah’s blessing and peace be
upon him) used to call upon him to witness his messeges, which he
used to write to others, and his grants for them @,

His Knowledge :

It was narrated by Suffian Ibn Uyaynah that Ali Ibn Abi Talib
said,“you shall learn knowledge, and if you do so, keep it but not mix
it so that it might not be thrown out from your memory .

Al-Zarkaly mentioned that Ali had narrated about the Prophet (Al-
lah’s blessing and peace be upon him) about five hundreds and eighty
six Hadithes . His sermons , sayings and messages were compiled in a
book named Nahj Al-Balagha “The Method of Good Style” this book
has been edited © .

It was mentioned in Al-Istiab book that Abdullah Ibn Masuod {Al-
1ah be pleased with him) said “We used to say that the best judge of
Al-Madina was Ali Ibn Abi Talib 7 . Saeed Ibn Jupair and Saeed Ibn
Al-Mussaib who were among the great scholars of Attabi’een may Al-
lah be pleased with them paid tribute to him . Saced Ibn Al-Musaip
said “No one of the people would say ask me other than Ali Ton Abi

(1) To return all the money and goods people had left as amanat (Trusts) with Muhammed
to their rightful owners .

(2) Ussadul Ghabah, V, 4, P, 96.

(3) Thid, P, 98 .

@ T:gmal Ibn Saad, V4,P,412.

(5) Fadail Al-Sahaba, V,1,P,542.

(6) Al-Alam,V,5,P, 108,

(7 V,3,P, 1103,
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Immortalized Personalities
Ali Ibn Abi Talib (23BH - 40AH)

Dr. Mohammed Ibn Saad Al-Shshiwe’ir

Ali Tbn Abi Talib was the fourth of the orthodox caliphs . The
Prophet (Allah’s blessing and peace be upon him) ordered by a will
that his Sunna as well as their method should be followed . He was the
cousin of the Messenger (Allah’s blessing and peace be upon him) and
. the husband of his daughter Fatima . He was the first of the minors
* who professed Islam and he was the father of the two lords of youths
of the Paradise Al-Hassan and Al-Hussein who were the grandsons of
the Messenger (Allah blessing and peace be upon him) and may Allah
be pleased with them .

~ There are different opinions about the date of his birth and his age
when he embraced Islam, but the correct one is that his birth was In
the 23rd BH . As the Prophet (Allah belssing and peace be upon him)
remained in Makkah thirteen years calling his people to Islam, the age
of Ali was ten years when he became Moslem but the maturity of his
mind and the strength of his perception were above his age .

His Companionship and Migration :

Ali was always accompanying the Messenger of Allah (peace be
upon him) and it is said he was the first to perform salat with him .
Abu Ayoub Al-Ansari narrated that Allah’s Messenger said, * Angels
prayed upon me and upon Ali for seven years because no one oth-
er than him prayed with me ” . And it was narrated about him his
saying “ I was the first to pray with the Prophet Allah’s blessing and
peace be upon him . Ibn Al-Athir said that the historians and biog-
raphers agreed that Ali had witnessed the Battle of Badr and all other
expeditions except Tabuok because the Prophet (Allah’s blessing and
lf)e upon him) appointed him as a guardian to oversee the affairs of his

amily .

(*) Editor in chief of Islamic Rescarches Journal, issued by the body borard of Senior
Scholars . He works as advisor in the office of His Eminence the Grand Mufti of the
Kingdom of Saudi Arabin, ho has 17 publications .
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Thus Allah accepted no deed other than the one that is purely for
His sake, that to follow His command, other wise this deed will bs
turned down on its doer in vain . In Al-Sahih Aishah reported Hadit/
about the Prophet may Allah’s blessing and peace be upon him star
ing : “ whoever does a deed that not on our command, it is to be

turned down * ). So every act with no patterning after, will add to
its doer more farness from Allah because Allah is worshipped on His

command not on opinions and wishes @ .

The case in brief is that sufism was of the incidents which ap-
peared in the Islamic ages following the three centuries of the Pro-
phethood time . The people of sufism who exaggerated in wor-
shipping and manasticism appeared first in Al-Basra they were
called this name because they used to wear patched dress . Their
deeds were denied by some people at that times and considered
those deeds as inconvenience and affectation because Islam is the
religion of middle and moderation as well as a religion of facile -
and raising of difficulty .

Muslim is allowed to enjoy the good things of the life of the
world . Some patheisms and errants such as Al-Haiaj, Ibn Arabi,
Ibn Sabeen and Al-Bustami related to the people of sufism .

No doubt that many notions of the people of sufism were far
away from Islam such as their believe in; the hatred of the life of
the world, man has no power of free choice and mind is the source
of cognition and inspiration .

Evidently those believers and alike contradicted religion of Is-
lam which the Messenger Allah’s blessing and peace be upon him
passed on his nation with what had been revealed to him and with
what he had drawn for it of words, deeds and silent approval .

Allah knows best and He is the Guide to the right path .

———

(1) Iba Hajar Al-Asqalani ; Fath Al--Bary bi Sharh Sahih Al-Bukhari, V,12, P, 329, Dar
Al-Riyan Li Al-Turath, Cairo, led 1978AD-1407AH ,
- Sahih Muslim Sharh Al-Nawawi,V, 12, P, 16, Dar Al-Kutub Al-Ilmia, Beirut, Lebanon.
- Musnad Al-Imam Ahmad, V6, P, 146, Al-Maktab Al-Islami ,
- Sunnan Al-Dar Quini, V4, P, 227, investigated by Al-Said Abdu-Allsh Hashim Y2-
mani Al-Madani, Dar Al-Mahasin for liﬂ; , Cairo, 1966AD-1386AH .

(2) Madarij Al-Salikeen,V,1, P, 95-96, Dar Al-Kutub Al-limia, Beirut, Lobanon, 2¢d:
{408AH-1988AD .
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by his Caliphs, companions and who ever follow theiy methods .
However, whichever religions, faiths and creeds cantradict this re-
ligion it is to be regarded out of Islam .

This is what Al-Imam Ibn Qaim meant when he set out in his val-
ved book ( Madarij Al-Salikeen Bain Manazil Iyak Nabud wa Iyak
Nasteen ) () . That the deeds and services of the servants were to be in
accord with Allah's command and to be in conformity with what He
likes and is pleased with . In this context he said it is this deed which
Allah accepts not otherwise , and it is that which Allah shall try out
his servants with . Allah says :

“ He who created Death

And Life, that He
May try which of you
Is the best in deed ” @ .

And He rendered what is on the earth an ornament for it to try
which of them is best in deed . Al-Fudail Ibn Ayad said “ the best
deed is the purest and rightest one”. They said O Aba Ali ! what is the
purest and rightest one ? he said if the deed was pure but not right, it
would not be accepted and if it was right but not pure , it would not be
accpeted . The pure one is for the sake of Allah and the right one is in
conforming with Sunnah and this is mentioned in Al-Mighty saying :

“ Whoever expects
To meet his Lord let him
Work righteousness , and
And in his worship of his Lord

Admit no one as partner” ®

And in His saying :
“ Who can be better
In religion than one
Who submits his whole self

To Allah, does good ” ¥,

(1) This book composed of thres volumes . It has surveyed the creed affairs . Ibn Al-Qaim
reckoned in it the prestiges of Iyak nabudu wa [yak Nasteen “Thee do we worship and
thine aid we seek”, and ho defined each prestige individually and showed the dgrees of
each prestige. The Types that inclusive under this title followed by valuable advantages
and great rersearches that their body determine the sound frameworks of the right creed.

(2) Surat Al-Mulk, verse, 2.

(3) Surat Al-Kahf, verse 110,

(4) Surat An-Nisas, verse 125 .
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However, Al-Halaj, Ibn Arabi, Ibn Sabeen ) and Abu Yazeed Al-

Bustami ¥ and whoever followed their way of the errants regarded
themseves among the people of sufism .

The attitude of Sharia is manifest about the atheism of atheists , un-

believers and those who believe in immanentism and pantheism, go-
ing astray from the straight path which had been drawn by the Mes-
senger may Allah’s blessings and peace be upon him in his saying :
“I Iezge you on the bright argument , its night and day are a
like ” 7,
I say : No donbt that what was reported about the people of sufism
and what we read about some other is far away of Islam reality ; over
there who believe in hatred of the life of the world and this contradict
the Sunnah of Aliah in His creation because the life of the word ac-
cording to Allah is a promise to the future life and this is for a wisdom
that Allah desires , and what Allah has preordained; the objection to
Allah’s will contradict Islam .

There were some of those who considered his existence in the life
merely as compulsion, that he had no option in it i.e he rendered him-
self a machine having no power of free choice. That believe is danger-
ous obligation, cancels muslims persondity and suppresses his powers
and potententialities .

There were some who dared more to say “ The mind is a source of
perception”. That Hadithes which were stated by the Prophet, Allah’s
blessing and peace be upon him, and which were reported by the an-
cestors and the successors were not for commands and prohibitions
but one should depend on the mind as their saying “ My mind told
me” . In this the deviation is apparant .

The religion of Islam is apparant in its principles and rules, there
was no inconvenience, affectation nor monastcism in it . The Prophet
Allah’s blessing and peace be upon him passed it on his people with
what had been revealed to him and with what he had drawn for them
with word, deed and silent approval . This mission has been preserved

{1) Ibn Sabcen : Abd Al-Haq Ibn Ibrarhim Ibn Muhammed Ibn Nasr Ibn Sabecn :&l-
Ishbeeli, Abu Muhammed . He was of ascetic philosophers who believe in pantheim,
Bom in 613 AH, died In 665AH. Al-Zarkali : Al-Alam, V,3,P, 280, .

(2) Abu Yazid Al-Bustami ; Taifour Ibn Isa Al-Bustami, Abu Yazid a well know ascetic .
He belonged to Bustam (a land between Kharasan and Irag) he died there, he believed
in pantheism . His follower were known as Taiforiah and Bustamiah . Born in 188AH.
died in 261ARH . Al-Za:lmli H Al'A]m vlal PI 235.

(3) Supnan Ibn Majah, V, 1, P, 4, Mohammad Fuad Abdu Al-Bagi, Dar Thya Al-Kutub Al
Arabia, Faisal Isa Al-Babi Al-Halabi .
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you as successors in it to see how do you act” (),

This indicates that Allah allows and imposes as a daty on a Muslim
to injoy the good things of life in the light of what He orders him with
in His book and the Sunnah of His Prophet, Allah’s blessing and
peace be upon him , indicate .

The Second Aspect : The Errants and Innovators Related to the
People of Sufism :

Inspite of the fact that the commence of the people of sufism was
in consequence of exaggeration in the service as it has been men-
tioned, straying from the right path occured to some who were related
to them; there were those who said that they obeyed Allah not fearing
His torture nor desiring what He had promised but they obeyed Him
out of love for him and be close to him; and there were those who be-
lieved in (Incornation) and said “ I am Allah” . There were those who
believed in (Pantheism) and said there was no Creartor and no created
beings ; and other sayings of atheism, error and apostasy Among those
was Al-Halaj ® who used to be an errant and Immanentist . Jurists, in
his time a greed unanimously on the obligation to kill him for he had
expressed atheism and apostasy © . And among those Ibn Arabi ©
who was allowed to be killed like Al-Halaj but he escaped pun-
ishment. Ibn Taymyah reported as it has been mentioned above that
the people of sufism had not regarded Al-Halaj of their members .

(1) Musnad Al-Imam Ahmed, V.3, P, 7, Al-Maktab Al-Isiami , Sunnan Al-Tirmizi , P, 4,
11)'9;;9' verified by Kamal Al-Hut, Dar Al-Kutub Al-Iimia, Beirut, Lebanon , 1408AH-
Sunnan Ibn Majah , V,2, P, 1325, verfied by Muhammed Fuad Abdul-Baqi, Dar Thya
Al-Kutub Al-Arabia , Faisal Isa Al-Babi Al-Halabi . Al-Sunnan Al-Kubra, AlBayhagi
, V.7, P, 91, Dar Ail-Marifah, Beirut, Lebanon ,

{2) Al-Hallaj : Al-Husein Ibn Mansour Al-Halaj, his origin Baida Faris bred in Iraq , bit-
stur, moved to Al-Bisrah, died in 309AH. Al-Zarkali, Al-Alam ,V,2, P, 260 .

(3) Ibn Katheer : Al-Bidayah wa Al-Nihayah, V,11 , P, 142, Dar Al-Kutub Al-limia Beirut
, Lebanon 3ed, 1407AH, 1978AD .

(4) Ibn Arabi : Muhammed Ibn Ali Ibn Muhammed Ibn Arabi. Known as Mahi Aldin Ibn
Arabi, born in Marsiah in Al-Andalus , Moved to Ishpailiah, He made journies to
Asham, Roman Lands , and Al—Hi{gz . Egyptians denied what he had issued, so
some of them tried to shed his blood . He was born in S560AH and died in 638AH .
Al-Alam; Al-Zarkaly,V,6, P, 281, Dar Al-Ilm Lii-Malaeen, Beirut, Lebanon, 6th ed
1984, Dairat Al-Manif Al-Islamia, prepared by Ibrahim Zaki Khbursheed, Ahmeg Shin-
tinawi, Dr, Abd Al-Hameed Younis, Dar Al-Shap, Cairo 2ed 1969 . It should be dif-
ferentiated between Tbn Arabi who has mentioned here and the solmen Imam Mu-
hammed Abdu Allah know as Tbn Arab} the writer of Ahkam Al-Quran as well as Al-
Awasim wal-Qawasim, Al-Majalah .
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they were informed, they rather thought it very heavy and said where
did are from the Prophet who had his former and later errors were re-
mitted; one of them said, “I pray the whole night”, another said,“ I fast
all the time and I will not break my fast ", and another said,“I dis-
sociate myself from women and I will never marry”. When the Proph-
et came he said , “ you who said so and so ; I am more afraid of Al-
lah and more pious to Him than you yet, I do fast and break the
fast, do pray and sleep and I do marry women ; so whoever does
not do my Sunna , he is not with me * () ,

When Abdullah Ibn Amro devoted himself to the service that he
used to fast much and abandon asleep the Prophet May Allah’s bless-
ing and peace be upon him said to him “ O Abdullah ! your body has
its right on you, your eyes have their right on y ou, your wife has
her right on you and your guest has his right on yon" @,

Islam is the religion of the middle and moderation and is the re-
ligion of facile and raising of difficulty. Muslim is allowed to injoy
the good things of life as food, drinking and clothing and it is imposed
on him as a duty to do so as Al-Mighty Allah orders in His saying :

“ 0 ye who believe !
Eat of the good things

That We have provided for you " !,

Also he is allowed to injoy wealth and sons which He calls allure-
ments of the life in His saying :

“ Wealth and sons are allurements
Of the life of this world " .

And He says :
“ Nor forget thy portion in this
World” © .
The Prophet says:“The world is sweet and great; Allah has appointed

(1) Sahih Al-Bukhari, V.6, P, 116, Dar Al-Kutub Al-Ilmia , Beirut, Lebanon .
Sahih Muslim, Al-Nawawi , V.9, P, 175-176, Dar Al-Kutub Al-Ilmia, Beirut, Lebanon
. Musnad Al-Imam Ahmed, V,3, P, 241, Al-Maktab Al-Islami Al-Sunnan Al-Kubra;
Al-Baihqi, V,7, P, 77, Dar Al-Marifah, Beirut, Lebanon .

(2) Sahih Al-Bukhari, V,2, P, 245, Beirut , Lebanon . Sahih Muslim, Sharah Al-Nawawi |
V.8, P, 42-43, Dar Al-Kutub Al-Timis, Beiru¢, Lebanon .

(3) Surat Al-Bagarah, verse, 172 .

(4) Surat Al- ,verse 46,

(5) Surat Al-Qasas, verse 77,
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as diligents and each diligent has his lot form the right and error . It is
known that Islam consider man as made up of a body and spirit and
imposed on him a duty to give his body it is right as well as his spirti;
in addition to his obligation to obey and serve Allah, for he has creat-
ed that purpose :

“ I have only created
Jinns and men, that
They may serve Me ” ) .

It imposed on him as a duty not to burden himself a load that he can
not shoulder because the the purpose of Mandatory is bound on power
and for capability, Allah is more merciful to His servants than they to
themselves, in this context Al-Mighty says :

‘“ Allah intends every facility
For you; He does not want

to put you to difficulties ”

And He says :
“ On no soul doth Allah
Place a burden greater

Than it can bear * @

And aiso He says :
*So fear Allah

As much as ye can; " 9,

His Prophet and Messenger orderd his nation to do of the deed as
much as they can he Allah’s blessing and peace be upon him says * If

T order you to do, then do as much of it as you can ” ©
Three bands came to the houses of Prophet wives Allah blessing
and peace be upon him wondering about his worshipping, and when

(1) Surat Az-Zariyat , verse 156 .

(2) Surat Al-Baqarah, verse 185 .

(3) Surat Al-Bagarah, verse , 286 .

(4) Surat Al-Taqabun, verse, 1755 .

(5) Sshih Al-Bukhari, V,8, P, 142, Dar Al-Kutub Al-Ilmia, Beirut , Lebanon .
Sahih Muslim Sharh Al-Nqwawi, V.9, P, 101, Dar Al-Kutub Al-Iimia , Beirut, Leb-
gnon . Musnad Al-Imam é-hmpedz,gr;,zl P, 508, Al-Maktab Al-Islami .

unan Al-Dar Qutni, V.2, P, . Investigated by Abdullah Hashim Y. i Al-

Madani , Dar Al-Mahassin, Ciraro . amani Al
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known relating those to the dress of wool . In Al-Atar footnotes in
Jam Al-Jawami that the people of sufism used to find no complete al-

lowable dress but pieces @ . _

It was reported in some narrations that some of them who either
became unconscious or died when listening to the Quran . Some peo-
ple denied those deeds . Ibn Taymyah mentioned that the deniers of
those deeds had two criticisms . There were some who believed those
deeds were pretence and affectation; where as others considered them
as an innovation contradicting what was known of the right path of the
Prophet’s companions and he said * the right is that they were diligent
in the obedience of Allah as others who obeyed Allah became dil-
igents . Amongest them was the former and favourite on the basis of
his diligente and amongest them was the provident who is of the peo-
ple of the right hand and among both classes there might be who be-
come diligent but commit errors and those commited sins and may re-
pent or they may not . Among those who related to them that who was
unfair to himself and disobidient to his Lord . There were groups of
people of innovation and atheism related to them; but the Sufi scholars
said that they were not among them; as Al-Hala who was denied and
dismissed from the creed by a large number of shiekhs of the creeds

such as Al-Junad ®® Tbn Muhrmed .
I say sufism could be viewed from two aspects :

The first aspect : The earlier worshippers and ascetics :

Those who were dominated by fear that their deeds and conducts
were mixed as the result of the problems which had been prevailing in
their communities at that time, so they kept away from people, de-
voted themselves to worshipping, forbade good things to them selves
and they took attributes and signs to themselves. Those were considered

(1) Majmou Fatawa Shiekh Al-Islam Ahmed Ibn Taymugaan:'ﬁl 1, P, 6-8 , complied and or-
ganized by Abdurahman Ibn Qasim and his son M ad , under supevision of gen-
eral presidency of the two Holy Mosques affairs ,

(2) Al-Shiekh Hassan Al-Atar ; Hashiat Al-Atar Ala Jam Al-Tawami, V.2, P, 514, Dar Al-
Kutub Al-Nimia, Beirt, Lebanon . .

(3) Al-Juoged Ibn Muhammed Tbn Al-Juneed Al-Baqdadi Al-Khazaz Abu Al-Qasim, sufist
one of the religion scholars, He bomn, bred and died in B;}dad . He is the first to talk
on theology in Baqdad, Scholars considered him Shick Mathhab (scholl of thought)
Al-Tasawaf (Sufism) because his Mathahab was entirely used to follow the principles
of the Book and Sunnah . He died in 297AH , Al-Zarkaly ; Al-Alam, V.2, p, 141,

(4) Abdurahaman Jbn Qasim and his sun : Majou Fatawa Shiekh Al-Islam Ahmad Tbn
';{hymya.v,l 1, P,18, under supervision of the general presidency of the two Holy

osques .
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117- What is Sufism? And is it permissible in Islamic
Sharia ?

The case is a question from the brother in the previous two

cases saying : What is sofism ? and is sufism permissible in Islam-
jc Shariah ?.

Talks about sufism and its people is long and divergent . In this
corner the occation entails to breif . Sufism was of the incidents that
appeared in Islamic ages which followed the three centuries of the
Prophecy age. Sufism appeared first in Al-Basrah as there were a
large number of exaggerators in worshipping auslerity and asceticism,
50 they were called the people of sufism . There might be reasons for
those exaggrations, the most important of them was what faced a num-
ber of Muslims lands at those times as a result of internal factors . One
of those factors was the numerous theologians and their interest in
mental aspects and omission of other aspects which are significant in a
Muslim life . And another factor was indulgence increase and interst
in materialistic side after muitiplicity of conquests as well as the pros-
perity of wealth in people hands in addition to the disposition of ju-
risprudence and jurists towards apparant sides in religion . Also of
those factors was what had been prevailing of controvesry , phi-
losophy and dispuies about trifie matters .

These reasons - in brief - and other reasons drove a number of peo-
ple in Al-Basrah towards anscetic and worshipping under the pretext
of spirit purification from the apparant sides of woridly life and to es-
cape from Allah’s torture .

It was differed about the reason in calling them this name . It was

said that this name was related to the people of Suffa (. And it was
some attributed to the elect of Allah’s creatures while said it was re-
lated to Sufah Ibn Bishr Ibn Ad Ibn Tabikhah an Arabi Tribe used to
live near Makka in the old time, and solitaries used to be related to it .
Ibn Taymya considered those sayings as errors, stating that it was

-

(Tfm people of sufa were the house less people of the companions of the Prophet of em-
migrants who used to lodge in a s place in Madina Mosque . The sufa is of a
semi wide and long hall building .

Ibn Manthour ; Lisan Al-Arab, V.9, P, 195, Dar Al-Fikr, Dar Sadir, Beirut, Lebanon .
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shows their importantance for him . this shows that as if the first ev-
' idence contradict the second one but this is absoultely impossible be-
" cause Sharia is far above and free from contradiction and opposition .
So this matter is concerned with understanding each of the two ev-
idences in accord with wisdom and the meaning of them . a wife and
* chidrén are great favour and grace from Allah to His servants . Hence
- if they do what brings assault to their guatdian, this is to be related to
- thelr acts not to their natures . Concequently there is not a least Shub-
- ha (doubtness) indicates contradiction between the two evidences . This
is applicable to similar cases . ' |

The case in brief , Allah has shown His commandment with
which He also has shown the evidences so that the obligated will
be well-informed about their concerns . He descended His Holy
Book with knowlege and evidence and He ordered His Prophet,
- Allah’s blessing and peace be upon him, to pass it on his nation .
So, the Prophet passed on what had been revealed to him in the
Book of Allah and he taught his nation what it should learn and what
it should do as well . His Sunna has paricularized and complemented
what has been come as whole in the Book of Allah and .

Since Allah gave this nation a permission to make independent
reasoning, the legal evidences have become three, are ; the Book,
Sunnah and consensus (what jurists agreed on ) it is added to
these : analogy, public interest , application of descretion in legal
matters, convention, prohibition of evasive legal devices, pre-
semption of contivity and the laws of those before us .

Indeed there is no contradiction among legal evidences because
what has been legislated by the All-Wise Legislators is far away
from contradiction and opposition . However, contradiction oc-
curs only in the delight understanding of evidences when he rea-
sons out with an evidence before knowing it has been repealed or
when it is difficult for him to combine two evidences or when he
thinks of an evidence as a prove/none .
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“ He created
For you mates from among
Yourselves, that ye may
Dwell in trangnility with them
And He has put love
And mercy between your (hearts)” ¢ .

Also the Prophet Allah’s blessing and peace be upon him made an
order for wives as he said in the Farewell pilgrimage : ( Treat your

wives best because they complement you ) ¥,
and his saying : ( The best of you is he who does best for his wife

and I myself do best for my wife ) .

Also Allah describes children in a way that entails forbidding as-
sault against them and entails His promise (to whom a scribed all per-
fection and majesty ) to provide sustenance to them in His saying :

“Kill not your children
For fear of want : we shall
Provide sustenance for them .

As well as for you” @,

The Prophet , Allah’s blessing and peace be upon him, showed that
the righteous child is best of all that man leaves behind after his death;
in his saying :

“ When a man dies all his deeds ceases, except three things among
which is the righteous child who prays for him ",

In the first aspect is the evidence of the possibilty of enemity of a
wife and children against their gaurdian whereas the second aspect

(1) Surat Anou;n. verse 21,
(2) Sunnan Ibn Majah, V,1, P, 594, verified by Mohammed Fuwad ABdul Baqgi, Dar Thya

Al-Kutub Al-Arabia, Faisal Issa Al-Babi Al-Halabi, Bgypt .

(3) Sunnan Al-Timithi,V,5, P, 667, verified by Ahmed Mohammed Shakir, Dar Al-Kutub
Al-Arabia , Faisal Issa Al-Babi Al-Halabi, Egypt . Abi Bakr Al-Haythami ;: Majma Al-
Zawaid wa Manba Al-Fawaid, V4, P, 303, Dar Al-Rayan Li Al-Turath, Cairo, Dar
Al-Kitab Al-Arabi, Beirut, Lebanon . Al-Bayhagi : Al-Sunn Al-Kubra, V.7, P, 468,
Dar Al-Marifah, Beirut, Lebanon .

{4) Surat Al-Isras, verse 31,
(5) Sunnan Al-Timithi V,3, P, 660, verified by Mohammed Fuwad Abdul-Bagi , Dar Al-

Kutub Al-Iimia , Beirut, Lebanon, st ed, 1408AH-1987AD |

Sahih Muslim, Sharh Al-Nawawi, V,11, P, 85, Dar Al-Kutub Al-limia , Beirut, Leb-
anon . Sunnan Abi Dawood, V.3, P, 117, verified by Mohammed Muhy Adin Abdul
Hameed Al-Makiaba Al-Asria, Saida, Beirut . Musnad Imam Ahmed , V.2, P, 372, Al-
Maktab Al-Islami, Sunnan An-Nisai V, 6, P, 251, Riyadi Modern Bookshop, Dar Al-
Pikr, Beirut, 1348AH-1930AD .
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Makka who embraced Islam but their wives and children forbade them to

come to the Prophet Allah’s blessing and peace be upon him ) | The
rule of the verse is general although it was revealed in a particular
case, the enemity of a wife or a child does not mean the enemity of it

means the enemity of the deed as Al-Qadi Abu Bakr Ibn Al-Arabi @
said “ an enemy is not enemy in himself but he is an enemy by his
deed . If a wife or a child did the deed of an enemy they are con-
sidered as epemies . There is no worse deed than preventing a servant
from obeying Allah ” ),

Also Allah describes wives a description which entails to be com-
passionate to them and not to cause them harm in His saying :

“ But if ye decide to take
One wife in place of another
Even if ye had given the latter
A whole treasure for dower
Take not the least bit of it back
Would ye take it by slander

- And manifest sin 7" @

“ And how could ye take it
When ye have gone in
Unto each other, and they have

Taken from you a Solemn convenant” ©

He also He describes the relation between them and their husbands
with tranquitity and love in His saying :

(1) See Sunnan Al-Tirmizee , V.5, P, 391, verified by Ahmed Mohammed Shakir, Dar Al-
Kutub Al-IImia Beirut, Lebanon, st ed 1408AH-1987AD . Al-Qortopi : Al-Jami Li
Ahkam Al-Quran, V,18, P, 140-141 .

Ibn Katheer : Tafseer Al-Quran Al-Atheem, V 4, P, 401, Dar Al-Marifah , Beirut, Leb-
anon, st ed 1407AH-1987AD |

(2) Abu Dakr Ibn Al-Arabi : Mohammed Ibn Abdullah Jon Mohammed Al-Muafiri Al-
jilshbeeli Al-Maliky . He was a judge and he was one of those who learnt Hadith by
heart . He was ranked among jurists of independent reasoning in religion science . He
wrote books in . Hadith, jurisprudence, sources , interpretation, arts and history . He
became a judge in Ishbeelish. He died near Pas and buried there . He was bom in
488AH and died in 543AH ,

Al-Zarkeli ; Al-Alam, V,6, P, 230 . Iba Khalkam : Wafiyat Al-Ayan, V.4, P, 296-297.

(3) Tbn Al-Arabi : Ahkam Al-Quran, V.4, P, 1818, verified by Ali Mohammed Al-Bijawi,
Dar Al-Fikr, 1394AH-1974AD .

(4) Surat An-Nisas, verse 20,

(5) Surat An-Nisas, verse 21 .




*Vol.VII,1997, 32nd Edition, Contemporary Jurisprudence Research Journal*

Thus the first description entails contradition to the second one .
However Sharia is far above contradiction and freed from differences ()
Imam Al-Shatibi proceeds in this context “from the first point of view
the world is ill-favoured but it is not ill favoured from the second
point of view as it is praiseworthy . Therefore , it is wrong to either
extol or rebuke it undconditionally .

Taking the worldly life from the first aspect is ill-favoured and is
called a desire of the world and in love of the present life. The op-
posite of this is to practice asceticism that means to renounce the
worldly life in this aspect . No doubt that renouncing it from this as-
pect is required where as taking for it from the second aspect is not ill-
favoured and taking it is not called in desire of it (the world) and prac-
tising asceticism in it from this aspect is praisedworthy but it is con-
sidered as foolishness, laziness and lavishness . Hence it is imposed as
a duty to limit the legal competence of that who is of this state .

Thus the companions of the Prophet used to live their world, be at
work in it or offering services in it because it is considered as means
of thanking Allah for what He has given them and for taking it as the
vechile to the future life . They were the most indifferent about world-
ly life and the most pious in aquiring it . Perhaps one might hear their
calling for it and imagined that they. called for it from the first aspecti
for his ignorance of .this fact, Allah forbid from that ! becanse they.
called for it from the second’aspect and this became: among: their ser-
vices and also they abandoned calling for it from the first aspeét and
that be(c;me among their services (Allah be pleased with them ali)‘as
well ” @ ' - : '

I say : Among this also Aliah describes some wives and children a de-
scription entails dispraise in His saying :

“ Truly, among your children are (some
That are) enemies to

Yourselves : so beware ..." & .

Some believe that this verse was revealed because Awf Ibn Malik
used to have his wife and children follow him and cry-when con-
templating Ghazwa (invasion) - they used to say to whom you leave
us? until he is resident .

Also it was said that it had descended on some men of the people of

(1) Al-Muwafagat,P, 304 - 308 .
(2) Al-Mwafagat Fi Isul Al-Sharis, P, 309-310.
(3) Surat Al-Tagabun, verse 14.
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reported by Al Shatibi . We take from those examples what he re-
ported that Allah has described the life of the world in two de-
scriptions which looks as if they were contradictory . One description
requires to dispraise it, examples of this Almighty saying :

“ What is the life of this world
But amusement and play ?
Baut verily the Here after, that is
Life if they but knew * ¢,

Conceming this aiso the Prophet , Allah’s blessing and peace be upon
him, said:“Had the world equated the worth of a mosquito wing to
Allah, a kaffir (disbeliever) would not drink a mouthful of water” @,

And another description requires to praise the world and take what
in it from favours and graces that Allah has bestowed upon His ser-
vants in Al-Mighty saying :

‘It is Allah who hath created
The Heavens and the Earth
And sendeth down rain
From the skies , and with it
Bringeth, our fruits wherewith
To feed you” @

To His saying :
“ But if ye count the favours
Of Allah, never will be

Be able to number them ” @,

And in his saying :
“ Who has made the earth your couch
And the heavens your canopy;

And sent down rain from the heaven” ¥,

(2) Sunnan Al-Tirmithi; verified by Kamal Yousef Al-Hout Dar, Al-Kutub Al-Iimis, Bei-
rut, Lebanon, st ed, 1408AH-1987AD ,
Al-Baqwi: Masabih Al-Sunnah, V.3, P, 421, verified by Dr. Yousef Abdurshaman Al-
Marashli, Muhammed Salim Samarrah, Jammal Hamdi Al-Zahabi, Dar, Al-Marifah
Beinut, Lebanon, st ed 1407AH-1987AD .

(3) Surat Ibrahim, verse,32.

(4) Surat Ibrahim, verse, 34 .

(5) Surat Al-Bagarah, verse 22 .
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before him . He used to consult the Book of Allah, if he found what he
could decide on he would decide but if he did not find in the Book of
Allah he would look up the Sunna of the Prophet of Allah, if he found
in it what he could decide on he would decide otherwise he would
Summon the elders and consult them . If they a greed on an opinion he
would decide on it ) Omar used to do the same @,

Fandamentalists have added to these three evidences subsidiary ev-
idences which are : Anology, public interest , application of descretion
in legal matters , convention, prohibition of evasive legal devices, pre-
sumption of continuity and the laws of those before us .

On the other hand contradiction linguistically means absence of
agreement ’ but terminologically means that each of two evidences

requires no requirement of the other © . This means that there is no
contradiction in reality between legal evidences because what has
been enacted by the Legislator the Wise is far above contradiction but
contradiction resulted from a diligent’s understanding of evidences as
he might make an ervor when he reasons out with an evidence before
knowing that it has been repealed or when it is difficult for him to
combine two evidences or when he fancies proof of an evidence

which is not . Imam Al-Shatibi ® has shown that whoever tries to
know with the principles of Shariah, its evidences are rarely in contra-
diction and whoever verified of any question or problem, would rarely
find similarities because Shari’a embodies no contradiction what-
soever . This entails that you can under no cicumstances find two ev-
idences that Muslims agreed on their contradiction so that they have to
abandon them .

However, since dilligent schools are fallible, contradiction is ex-
pected from them ™ . In this context a large number of examples were

(1) Al-Bayhaqi : Al-Sunran Al-Kubra, V,10, P, 114, Dar Al-Marifa, Beirut A}-Burhan
Fawri : Kanz Al-Umal, V,5, B,600 , Muasasat Al-Risala , Beinut , Lebanon .

(2) Al-Bayhagi : Al-Sunnan Al-Kubrs, V,10, P, 115, Dar Al-Marifa, Beirut, Lebanon Al-
11397% Fawr : Kanz Al-Umal, Muasast Al-Rissalah, Beirut, Lebanon, 1399AH-

(3) Abi Zahara' usoul Al-Figh , P, 74, Dar Al-Fikr Al-Arabi .

(4) al-Kafwi : Al-Kuliat, Muasast Al-Risalg, Beirut, Lebanon, st ed 1412AH-1992AD |

(5) Imam Al-Kamal Ton Al-Hamam : Al-Taqreer wa Al-Tahbeer sharh Iba Al-Haj, V.3, P,
2, Dar Al-Kutub Al-llmia, Beirut, Lebanon, 2nd ed 1413AH - 1983AD .

{6) Al-Shatibi : Ibrahim Ibn Musa Ibn Mohammed Allakhmi Al-qumati who was known as
Al-Shatibi . He was afendamenialist, leamed by heart . He used to be one of Imams .
Be one of Malikeya Imams . From his books (Al-Mwafaqgat Fi usul Al-Figh he used to
{Al-lisam) (Al-l:dyqjalis) died in 790AH . Al-Zar_lmlj : Al-Alam,V,1, P, 75 .

{7 Al-Mwafaqgat Fi usul Al-Sharia, V.4, P, 294, verified by Abdullah Diraz, Maktabet Ri-
yadh Al-Haditha, Riyadh .
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blessing and peace be upon him and ordered him to pass it on his na-
tion so that he will be a witness on them . So the Prophet passed on
what had been revealed to him of the book of Allah and he taught his
nation what it should learn and do . Thus, his Sunnah has particular-
ized what has been come wholly in Allah’s Book and it has explained
and complemented the rules which has been desired by Allah to be a
guidance and a mercy for his creatures .

In mercy of this nation, Allah has given it the permission to make
independent reasoning to infer the principles and the rules from the
texts but with commitment to refer in any differences the Book of Al-
lah, the Sunnah of his Prophet and to those who charged with author-
ity among this nation .

Consequently the evidences are three; Allah’s book, the Prophet’s
Sunnah and the consensus of the nation . The first ranked of these ev-
idences in reasoning is the Book of Allah, then the Sunnah of the
Prophet and finally the consensus, Allah has shown this in Al-Mighty
saying in the previous verse :

“ O ye who believe !
Obey Allah, and obey the messenger
And those charged with the authority among

You” @,

And the Prophet has shown it in his question to Muath Ibn Jabal
when he sent him to Yemen as a judge, he asked him .“ How do you
decide if a case is brought to you ” . Muas said “ I will decide ac-
cording to the Book of Allah the Prophet Asked * If you do not find
in the Book of Allah » . Muath said, “ with the Sunnah of His Prophet
May Aliah’s blessing and peace be upon him . He said, “ If you deo
not find in his Sunnah nor in Allah’s Book"” . He said “ I will make
independent reasoning and I will spare no effort ” . The Prophet stroke
on his chest and said, * Praise be to Allah who has helped the
Prophet of Allah to what pleases the Prophet of Allah ” @

Also Abu Bakr used to show this when something would be brought

(1) Surat An-Nisaa, verse 59.
(2} Sunnan Abi Dawood, V,3, P, 303, verified by Mohammed Muhi Adin Abduthameed,

Al-Makiaba Al-Asriyah, saidah, Beirut, Lebanon, Sunnan Al-Tirmizee, V.3, P, 616,
verified by Mohammed fowad Abdul-Bagi, Dar Al-Kutub Al-llmia, Beirut, Lebanon,
(1408AH - 1978AD). . .

Musnad bnam Ahmed, V,5, P, 230, Al-Maktab Al-Islami, Sunna Al-Drami , V,1, P,
60, Dar Al-Kutub Al-limia, Beirut , Lebanon ,

Al-Bayhagi : Al-Sunnan Al-Kubra, V,10, P, 114, Dar Al-Marifa, Beirut, Lebanon .
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116- A Rule on whether Two Evidences Contradict
each Other

The question is from the brother in the previous case saying :
If a principle evidence contradicts a jurisprudential evidence :
which of the two is to be taken in prior 7.

The answer is that the question of the brother might concerns what
is said abont the contradition between evidences, and what should be
taken by the responsible in this case ? before answering in details in
this contradition, we should summerize evidences that an obligated
Muslim can reason out what he has been obliged to do .

Linguistically, evidence is what is reasoned out with, " and ter-
minologically it is that can guide to a demanded news through a care-
ful study @ . Allah has shown the commandment as well as evidences
so that the obligated will be well-informed of what concerns them .
Thus He sent down His Holy Book with knowlege and manifestation .
The Exalted the High says :

“ Ramadan is the (month)
In which was sent down
The Quran as a guide
To mankind also clear (signs)
For guidance and judgement
(Between right and wrong) ” ® .

He also says :

“ And we have sent down
To thee the book explaining
All things, a Guide, a Mercy,
And Glad Tidings to Muslims » @,
Allah sent down His book to His Messenger Mohammed Allah's

(1) Tbn Mondour : Lesan Al-Arab, V,11, P, 248, Dar Sadir, Beirut, Lebanon .

(2) Al-Amadi, Al-Ahkam fi usuol Al-Ahkem, V,1 , P, 10, Dar , Al-Kutub Al-llmia , Bei-
rut, Lebanon, 1405AH-1985AD .

{3) Surat Al-Bagarah, verse 85 .

{(4) Surat An-Nahl, verse 89.
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What counts is

The intention of your hearts
And Allah is oft-forgiving
most merciful *

And also reasoning out from the Prophet saying : “ An error, for-
getting agd what is imposed on them by force are raised from my
people” 2,

The case in brief that shortening of Assalat (number of Rakaat) is
an allowance as an act of mercy of a Muslim and to ward off him any
difficulty . The prophet (Allah blessing and peace be upon him) used
to shorten Assalat (Number of Rakaat) and his companions used to
shorten as well . The journey which is allowed to be shortened is the
permissible one because the allowance is a charity from Allah and
whoever goes to a place to disobey Him, he deserve not His a charity.
The most valid that the a traveller shall shorten if he intends not to re-
side more than four days unless he has an object to accomplish; in this
case he is always allowed to shorten till he accomplishs his object .
The person who is inteded by this is the one who gets ready to ac-
complish his object in condition that he does not know when this ob-
ject will be accomplished . But if he knows the period , he is not al-
lowed to shorten . Examples of this; those who travel to study for a
specific period or the employees who are delegated to work for a
specific period . All those and alike know when their object will be ac-
complished, so they become as residents who should complete their
prayers .

Allah knows best .

———— - - n -

(1) Surat Al-Ahzap, verse 5 . )
(2) Al-Burhan Fawri, : Kanz Al-Umal, V4, P, 232 , Muasast Al-Risala, Beirut, Lebanon,
1399AH-1979AD .
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is one of the allowances of a journey . The conditions for making a
journey is that it should be of a permissible type, as the joum? for
trade, because allowance is legislated to help on the purposed and per-
missible so as to realize the interest . It was not legislated to help on
the forbidden to realize evil because Sharia is free from this . The
texts that had been reported about the Prophet’s companions, show
that their journeys were permissible and no rule was proved to contra-
dict them and that is to be interpretated on these texts . So the anology
of disobedience journey with obedience journey is invatid » . Al-
Jamhour (The Majority of jurists) saw no permission in any journey
that has disobedience, whether this disobedience concerns what has
been prohibited by Allah or concerns a right of human beings or to
make agression against them such as a journey to commit highway
robbery, terrorism, and to get rid of their right .

I say : Perhaps the none permission in shortening for that who travels
to commit a sin is the right one, because allowance is a charity from
Allah asanact of mercy and pity for his servants as it was narrated
about the Prophet may (Allah blessing and peace be upon him) . In the
above mentioned Hadith “ A charity Allah has bestowed on you,
you shall accep His charity ” . The journey in which a sin is commit-
ed is an evidence of contradiction with Allah’s command and whoever
contradicts His command, he disobeys Him, and whoever disobeys
Him, he is unsuitable to desereve His charity, This entails none per-
mission of shortening of the prayers for the person who goes some-
where to disobey Allah .

So a Muslim shall render his journey permissible no sin in
it .Therefore , it is based on the above mentioned to the inquirer that
shortening of his Prayers is allowed for four days if he intends to re-
side in a town, but if he intends to reside to accomplish some object
without knowing the period in which to accomplish this object as if he
is to accomplish some work that he is charged with by a company or
corporation or if he waits a trade to export and alike, he is allowed to
shorten . If it is otherwise and he shortens the prayers believing that
this is allowable, there is no sin on him, In Shaa Allah, reasoning out
from Allah saying :

“ But there is no blame

On you if ye make
Amistake there in :

H)—Al-Sh.arh Al-Kabeer Li Atimam Mohammed Ibn Qudama Al-Mqdisi with Al-Mughni
Li Al-Imam Abdulfah Tbn Qudamah, V.2, P, 91, Dar Al-Kitab Al-Arabi, Beirut, Leb-
anon, 2ad ed 1392AH-1972AD
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an act of mercy and to ward off him any difficulty . The Prophet, ( Al-
lah Blessing and peace be upon him) said in this context “ Allah de.

sires His allowances to be performed ” @},

May be it is useful to mention another case concerning the question
of allowance for a traveller to shorten and whether this allowance is
absolute in every journey regardless of its purpose .

Jurists’ opinions differed in regard to a journey for which short-
ening of prayers is permitted . In the school of thought of Al-Irnam
Abi Hanifa a traveller is allowed to shorten on every journey, thus, the
disobedient and obedient are the same in their journey in regard to al-
lowance, this was said by Abu Thour @ and Al-Thawri @ as the al-
lowance is based on difficulty and there is no difference between jour-
neys in this @,

In the schools of Al-Imam Malik and Ashshafi’e the allowance is
for a permissible journey and not for a disobedience journey . This
is also in the school of Al-Imam Ahmad because shortening of Assalat

{1) Musnad Imam Abmed , V.2, P, 108, Al-Makiab Al-Islami .
Al-Bayhaqi : Al-Sunnan Al-Kubra, V.3, P, 140, Dar Al-Marifa, Beirut, Lebanon .
Abi Bakr Al-Haythami , Maja Al-Zawaid wa Manaba Al-Fawaid , V,3,P, 162, Dar Al)-
Rayan Li - Al Turaath, Cairo, Dar Al-Kutub, Beirut, Lebanon, 1407AH-1987AH .

(2) Abu thour : Ibrahim Ibn Khalid Ibn Abi Al-Yaman Al-Kalbi Al-Bagdadi Abu thour, a
jurist, a companion of Al-Imam Al-Shaft . He used to be one of the world Imams in ju-
risprudence , knolege , piety and charity . He wrote books and branch from Sunnan .
He died in Bagadad 240AH, Al-Alam by Al-Zarkali, V,1, P, 37.

(3) Al-Thawri : Sifyan Ibn Saced Ibn Masrouq Al-Thawri from bani thour Tbn Abd Munat
from Mudar Abu Abdullah Amir AlMummeen {the p:ince of the believers) in Ha-
hith . He was the lord of the people of his time in religion sciences and piety . He was
a marvel in learning by heart . From his sayings “ inever forget everything Ileam by
heart ", of his books : (Al-Jami Al-Kabeer) and (Al-Faraid) . He was born in $7AH
and died in 161AH . Al-Alam by Al-Zarkali, V.3, P, 104-105 .

(4) Tbn Hammam : Sharh Fath Al- , V,2, P, 46-47, Dar Al-Fikr, Beirut, Lebanon, 2
ﬂ%;d’ Baberty: Sharh Al-Inayah Ala Al-Hidayah, V.2, P, 46, Dar Al-Fikr, Beirut,

on

Al-Marqinani : Sharh Bidayat Al-Mubtadi, V.1, P, 82, Al-Maktaba Al-Islamia , last ed
Ibn Abdeen : Hashiat Rad Al-Muhtar Ala Al-Dur Al-Mukhtar, V,2, P, 124, Dar Al-
Fikr Beinut 2nd ed 1386AH-1966AD .

{5) Ibn Shas : IQd Al-Jawahir Al-Thaminah,V.1, P, 213, investigated by D. Mohammed
Abu Al-Ajfan and M. Abd Al-Hafeez Mansour, Dar Al-Qarb Al-Islami sted 1415AH-
1995AD .

- Hashiat Al-Disougi Ala Al-Sharh Al-Kabeer ,V,1, P, 358, Dar Al-Fikr.

- Al-Sawi : Be Lugat Al-Salik 1-Agrab Al-Masalik V,1, P, 170, Dar Al-Marifah Bei
rut, Lebanon, 1409AH-1988AD , ) i

- Al-Huseeni : Kifayat Al-Khiyar Fi Hal Qayat Al-Ikhtisar ,V,1,P, 140, Dar Al-Fikr .

- Hawashi Al-Sharwani wa Ibn Qasim Al-Abadi Als Tuhfat Al-Muhtaj Li Ton Ha,Lar
Al-Haithami, V2, P, 263, Sharikat Makiabat and Matbat Mustaf Al-Babi Al-Habli
and his sons in Egypt last ed 1386AH-1967AD .
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did not intended for a specific period but he left after accomplish-
ment . The first opinion is to shorten seventeen days , reasoning out
from Ibn Abbas narration “we went on journey with the Prophet, (Al-
lah’s blessing and peace be upon him) and he resided seventeen days
shortening the prayers . Whichever get more than this, it will remain
on the principle’s rule” . The second opinion he is always allowed to
shortelinbccause his residence is for a task when accomplished he
leaves ‘",

In Al-Imam Ahmad school of thought (Mathhab) if a traveller in-

tends to reside in a town more than twenty one prayers , he shall say
his prayers in ful , otherwise he shall shorten . This is the well-known
- in the school - which means his residence in a town more than four
days . If he resides to accomplish some thing , he always shortens i.e
if he does not intend to reside and he does not know when to ac-
complish his need before the clapse of the ti«:,riod of shortening; he
said, in Al-Insaf, shortening is allowable in this case agreeably but if
" e thinks that the task will not be accomplished after the elapse of the
seriod of shortening , he is not aliowed to shorten, this is according to
the @ valid tradition in the school .
I say : It should be noted that what is intended by a traveller who is al-
lowed to shorten his prayer till he accomplishes his need is one who
gets ready to accomplish this need in condition that he does not know
when this will be accomplished . But if he knows the period he should
complete . Examples of this are students who travel to study for three
or five years or employees who are delegated to work in somewhere
for a specific period or those who enter into contracts to work abroad .
All those and alike know when their object will be accomplished, so
they become similar to the resident who is married .

To Summarize what has been mentioned is that shortening of As-
salat (Number of Rakaat) on journey is apermission for a Muslim as

(1) Al-Shirazee : Al-Muhazab Fi Figh Al-Imam Al-Shafi, v,1, p, 102 - 103 , Dar Al-Fikr,
- AlUm : Al-Imam Al.Shafi, v,p,186, Tashih Mohammad Zahrt Al-Najar, Dar Al
Marifa Beirut, Lgbanon .
- Al-Ramli ; Nﬁwat Al-Muhtaj Tla Sharh Al-Michaj v,2, p, 254-255, Sharikat Mak
!lagbgl wa-Matbat Mustafa Al-Babi Al-Hlabi and his sons , Bgypt last ¢4 1386AH-

™,

(2) Ala Aldin Al-Miradawi : Al-Insaf fi Marifat Al-Rajih Min Al-Khilaf, v,2, p, 229-330,
verified by Mcohammed Hamid Al-Fagi, Dar Ihya Al-Turath Al-Arabi, Muasast Al-
Tarkh Al-Arabi, Beirut, Lcbanon, 2nd ed .

- Ibn Qodama’ Al-Mughni wa Al-Sharh Al-Kabeer, v,2, p, 85-133, Dar Al-Kitab Al-
Arabi, Beirut, Lebanon, 2nd ed 1392AH-1972AD .

- Al-Sheikh Al-Bahuti : Kushaf Al-Qina An Mitn Al-Igna , v,1, p, 511-514, Alam Al-
Kutub , Beirut, Lebanon , 1403AH-1983AD .
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The period of shortening was reasoned out to be fifteen days by wi

had been narrated by Ibn Abbas and Ibn Omar May Allah be pleased
with them, they said :* If you get into a town on journey and you
have intention to reside for fifteen days, you shall complete As-
salat (The number of Rakaat) there, but if you do not know when

you leave , you shall shorten it ” V.

If one does not intend residence and he does not know when he
shall leave, he is on Journey even though he resides too long . This is
reasoned out by what was narrated about the Prophet , (Allah’s bless-
ing and peace be upon him} that he had resided in Tabouk twenty
nights shortening his Salat and also it was reasoned out by the fact that
the companions of the Prophet, Allah blessing and peace be upon him,
had resided in (Assus) ® nine months shortening their prayers @ .

The abvious opinion in Imam Malik school that a traveller should
continue on shortening even though he has intention to reside unless
his intention continues for four days and nights . Some of the school

supporters said that he should shorten after about twenty prayers ¢,
In Al-Imam Ashshafi'e school of thought (mathhab) , if a traveller
intended to reside four days other than the day of his arrival , he
would become a resident having no allowance of journey . There are
two opinions in the school about if he resided in a town for an object and

(1) Al-Imam Ibn Hammam : Sharh Fath Al-Qadir on Al-Hidaya by Al Mirginani with
Sharh Al-Inayah Ala Al-Hidaya Li-Al-Baberty, V.2, P, 34-36 , Dar Al-Fikr, Beirut ,
Lebanon, 2nd ed . Imam Al-Kasani Badai Al-Sanai, V,1, P, 97-98, Dar Al-Kitab Al-
Arabi Beirut, Lebanon, 2nd ed 1402H-1982 AD .

(2) Assus : It is a land in Irag conquered by Umar Ibn Al-Khatab in 16 AH. It had the old-
est building on the earth , It was said that it was the first town originated on the earth
surface . See Al-Bidays wa Al-Nihaya by Ibn Katheer, V,7, P, 89-90, 138, Dar Al-
Kutub Al-Bmia , Beirut , Lebanon .

(3) Ibn Mawdoud Al-Mawsili : Al-Ikhtiyar Li talee] Al-Mukhtar, comment Asheikh Mo-
hammed Abu Dagigah, V.1, P, 79-80, Dar Al-Kutub Al-limia, Beirut, Lebanon .

(4) Al-Qadi Abdullwabab Al-Bagdadi : Al-Talgin Fi Al-Figh Al-Maliki, by verified of
Mohammed thalith sased Al-Qani, V,1, P, 127-129, Al-Maktaba Al-Tijariah . Makka
Al-Mukarama
- Tbn Rashid : Bidayat Al-Muijtahid wa Nihait Al-Muqtasid, V,1, P, 168, Dar Al-
Kutub Al-Iimia, Beinut, Lebanon , 10th ed 1408H - 1988AD .

- See Al-Mudwana Al-Kubra Li Al-Imam Malik nrarration of Al-Imam Sahnoun, V,1,

P, 113-114, Dar Al-Fikr sec IQd Al-Jawahir Al-Thaminah fi Mathabahl Al-Madina

by Ibn shash,V,I, P, 211-212, invesigation of Mohammed Abu Al-Ajfan and M.

Abdullahfiz Mansour, Dar, Al-Qarb Al-Islami,sec Al-Fawakh Al-Dawani Ala -

Risalat Abi Zaid Al-Qirawani Li Al-Nafrawi V.1, P, 260-261, Dar Al-Fikr, Beirut,
Lebanon .
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The news indicated and followed in succession about the Prophet
(Allah’s blessing and peace be upon him) that he used to shorten the
prayers in his journeys whether to Hajj, Umra or Jibad . It was re-
ported by Ibn Masoud (May Allah be pleased with him) that he had
prayed two Rakaat (bows) with the Prophet, Allah blessing and peace
be upon him, in Mina, two Rakaat with Abi Bakr in Mina and two Ra-
kaat with Omar in Mina and he said * I hope two accepted Rakaat
(bows) out of four ” ) | Ibn Umaiya Asked Omar Ibn Al-Kbhatab
about Al-Mighty Allah’s saying :

* There is no blame on you

For fear the unbelievers

May attack you " @,

The people believed in the verse and Omar said to him “what won-
dered you had wondered me, so I asked the Prophet, Allah’s blessing
and peace be upon him”, he said, * It is a charity that Allah has be-
stowed on you and you shall accept His charity " ¢,

In Al-Muwata, Al-Imam Malik reported about Ibn Shihab about a

man from Ali-Khalid Ibn Useed that he asked Abdullah Ibn Omar :
“0O Aba Abdurahman ! we find the prayer of fear and the prayer at
home in Quran but we never find the prayer on journey” . Abdullah
Ibn Amar said : O my nephew | Al-Mighty Allah sent the Prophet ,
Allah’s blessing and peace be upon him , to us and we knew nothing
and have been doing what we saw him did ¥ . These narrations in-
dicate the permission to shorten the number of Rakaat on journey, the
question is : What is the length of period in which a traveller is al-
lowed to shorten Assalat (The number of Rakaat) 7.
I say : Jurists opinion differed in regard to this period . In Al-Mathhab
(school) Al-Hanafi a traveller is still on the rule of journey till he in-
tends residence in a town or a village for fifteen days or more because
if the journey is valid, the rule on it never change except by residence
tl}ialt is either to be by intention or the traveller getting into his town or
village .

(1) Sahih Muslim sharh Al-Nawawi, V, 5, P, 204, Dar Al-Kutub Al-Ilmia, Beirut, Leb-
anon. Sahih Al-Bukhari, V,2, P, 35, Dar al-Kutub Al Ilmia, Beirut .

(2) Surat An-Nisaa, verse, 101.

(3) Sahih Muslim Sharh Al-Nawawi, V.5, P, 196, dar Al-Kutub Al-Ilmia Beirut, Lebanon .
- Sunnan An-Nisal, V3, P, 116-117, Modem Liberay of Riyadh, Dar, Al-Fikr , Beirut,
1ed 1348AH-1930AD ,
-Sunnan Abi Dawoud, V.2, P, 3, verified by Muhamed Muhi Aldin Abdullhameed,
Al-Maktaba Al-Asriah, Saidah, Beirt , Lebanon .

(4) Muwata Al-Imam Malik, narration of Yahyah Ibn Yahyah Allaythi, P, 103, :gared
by of Abdullhameed Ratib Armoush, Dar Al-Nafais, Beirut, 10ed 1407H- 1987p .
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115 - A Rule on one Who Travelled to a Town and
Stayed There over a Month Shortening the Salat
each in its Time :

The question is from a brother saying : “I travelled to a town
of Muslims in South Eastern Asia . I stayed there over a month .
Duri:,u,g my stay I used to shorten the prayers separately each in its
time >,

The answer for this question is that Qasr Assalat (shortening Hum-
ber of Rakaat) was permitted for a traveller as an act of mercy and to
any difficulty off ward him . The rule in this is general and particular .
The general one is His saying :

“ On no soul doth Aliah
Place a burden greater than

It can bear ” (),
and in the Great and Al-Mighty saying :

* Allah intends every facility
for you; He does not want

To put you to difficalties ” @ .
And in Al-Mighty saying :

“ He has imposed no difficulties on you
In religion ” ©

Where as the particular rule is in Al-mighty Allab saying :

“ When ye travell throught the earth
There is no blame on you
For fear the unbelievers

May attack you " @

B S T ——

(1} Surat Al-Bagarah, verse, 286 .
(2) Surat Al-Bagarsh, verse , 185 .
(3) Surat Al-Hajj, verse, 78 ,

(4) Surat An-Nisaa, verse 101 .
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As for the player who plays for a sport team for the sake of self
entertainment and gaining money or the like and as he doesn't fulfil
the conditions of those wﬁo have legitimate excuses , thus , he is con-
sidered like the resident person who is present during the month of
Ramadan at home , and therefore it is obligatory on him to fast, and
since the player is not as prior-in rule- as to the resident person, there-
fore, this reason is not considered as a permission of breaking the fast,
according to the scholars .

To sum up the case, break the fast of Ramadan is permissible
for the menstruating woman, the woman with post childbirth
bleeding and the sick person whether he may be cured soon or
rather illness aggravates due to fasting. Also breaking fast is per-
missible for the traveller, the compelled, elderly , and for that who
was overcome by thirst and hunger, and fear if continued, that he
might die . Alse it is permissible for both pregnant woman and
breast feeding mother when they fear to cause harm to themselves
or the lives of their fetuses or infants due to fasting .

The sick person and the elderly should feed or provide the
feeding for one poor person of each day of Ramadan . While the
menstruating woman and the woman with post childbirth be-
leeding should make up for the missed day of Ramadan. The trav-
eller should make up for the days he missed while he was on his
journey. The one wheo is forced to break, the fast should make up
for these days in which he was exposed to compulsion, the same
rule is implied on he who break fast due to thirst and hunger.,
However, the pregnant and the breast feeding mother if they fear
that fast may cause harm to them , they should only make up for
the missed days, but when they fear that fasting may cause harm
to their fetuses or infants, in this case, they should make up for the
missed days along with paying (Kaffarah) .

With regard to the player mentioned in the case, if he is on a
journey , then the rules of travelling should be applied on him ,
that he is permitted to break the fast due to travel only . Hence ,
he should make up for the missed days , But if he is resident in his
country , then he is not permitted to break fasting for he lacks the
legitimate excuse, thus, he remains as the same in rule as to the
resident person who attends the month, so it becomes obligatory
on him to perform fasting .

Allah is All Knowing .
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food for one poor person for each day of Ramadan ¥,

The second : The member of the sport team mentioned in the
question and if he is permitted to break the fast if
he plays during the day of Ramadan ?

Here, we have to differentiate whether the player plays out side his
country or inside . When he is playing outside his country , that is to
say he is on a journey, then, rules of the one who is in travel should be
applied on him, thus, he is permitted to break his fast in Ramadan due
to travelling , and he has to make up for the missed days reasoning out
of what was stated by Almighty Allah :

* So every one of you

- Who is present (at his home)
During that month
should spend it in fasting,
But if any one is ill,
Or on a journey
The prescribed period
(Should be made up)
By days later ” @,

But if the player of the sport team mentioned in the case is resident
in his country , however he has no permission to break his fast on the
pretext of getting energy to help him playing , because the permission
prescribed for those who have legitimate excuses that were previously
mentioned, is set due to an illness whose owner is unable to perform
fast or due to a journey in which difficulty is expected , or due to se-
vere thirst or hunger occured to the fasting person , so he is allowed to
break the fast in order to protect himself , or when some one is com-
pelled by force, or due to the age which prevent from fasting . More
over when the permission is based on removing harm from both preg-
nant woman or the breast-feeding mother in order to protect their lives
and those of their fetuses and infants .

1) Al-Mubde’ Fi sharch Al-Mughnie’ (Tbn Muflih) V.3, P, 14-17, Al-Makiab - Al-Istami ,
o Beirut, Damascus , 1980, see Al-Mughneg Washshurh Al-Kabeer (Tbn Qudama) V.3,
P, 15-21, Darul-Kitab Al-'arabi, V,2, P, 308-313, Aalam Al-Kutub , Beirut, Lebanon ,
1304-1403H-1983, Al-Insaf (Al-Mardawi) V,3, P, 284-290, verified by ’(Mol‘mnn_led,
Hamid, Al-Fuqqi), Dar Thya Atturath Al-'arabi, Mu'ssasat Attareckh, Al'arabi, Beirut,
Lebanon, 2nd edition, Mattalib Auie Annuba (Ruhaibani), V,2 , P, 179-183, Al
Maktab Al-Islami, Damascus .
(2) Surat Al-Bagara, verse 185 .
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expecting for an excuses of illness, menstruation or a travel , accord-
ingly, he has to pay the expiation (Kaffarah) (" ,

According to Al-Imam Ashshafi’i (Mathhab), fasting is not oblig-
atory on incapable person such as sick person for whom fasting causes
un expected jeopardy on his life . Hence, he is obligated to pay the ex-
piatory gift which is the feeding or provide the feeding of one poor
person everyday all through the days of Ramadan each to receive one
(Mudd) = (2 pounds) of the local common food, if the person is ca-
pable of providing for that . As for the pregnant woman and the breast
feeding mother, if they fear that fasting endangers their lives , they
should break the fast and make up for the missed days . But if they
fear that fasting endangers the lives of their fetuses and infants, they
should break the fast, and make up for the missed days as well as pay-
ing the expiatory gift which is the feeding of one poor person for each
day of Ramadan, each to receive one (Mudd) = (2 pounds) of the local

sommon food @ .

In Al-Imam Ahmed (Mathhab), he who is not able to bear fasting
due to the age or sickness which is not expected to be cured soon, he
has to break fasting and feed one poor person for each day of Ram-
adan . Break fasting is desirable for the sick person when he fears that
fasting may cause harm to him as well as for the one on journey . But
if they fast , it will be sufficient .

The pregnant woman and breast feeding mother, when they fear
that fasting may endanger their lives, in this case, they should break
the fast and make up for the missed days . But when they fear that
fasting may endanger the lives of their fetuses and infants, they should
break the fast and make up for the missed days as well as providing

(1) Al-Ma’ouna Ala Mathhab Aalam Al-Madeena (Baghdadey) V.1, P, 475-476, vertified
by (Himaish Abdul-Hag) , Maktabat Nizar Mustafa Al-Baz, Mecca Al-Mukurramah ,
Riyadh 1415H-1995, see Al-Mudawanna Al-Kubrah (Imam Malik) along with Mu-
gadimat Ibn Rushd , V.1, P, 185-186, Dar-Al-Fikr see, Ashshurh Al-Kabeer Lidirdeer
Hamish Hashiat Al-Dussougi Ala Ashshurh Al-Kabeer , V,1, P, 534-536, Dar-Al-Fikr
Shareh Azzurghani Ala Mukhiasar Khalil (Tlaish) V,2, P, 205-2L5, Dar Al-Fikr, Bei-
rut, Al-Kafey Fi Figh Ahlul-Madinah (Ibn Abdul-Burr) P, 121-123, Bilughat Assalik
(Assawi) V,1, P, 247-248, Darul-M'arifah, Beirut, Lebanon, 1404H-1988 ,

(2) Kifayan] Akhyar (M,Hussaini) V,2, P, 204-212-214, Nibayatul Muhtag (Ramely) V,3,
P, 184-195, Mustafa Al-Babi Al-Halabi, Bookshop and Printing Press, Cairo, Egypt ,
see Al-Muhaththab Fi Fighul-Imam Ashshafi’l (Ashshirzi) V.1, P, 178-179, Dar - Al-
Fikr, Hawashi Ashsharawani Wa-Ibp Quassim Al-AbbadeyV,3, P, 429-431, Dar lhya
Atturath Al.mbi. Behut' Lebanon N Mughney Al—Mllhlag lAl“shlrbeem)g vlll P’ 437:
Mustafa Al-Halabi, Book-shop and Printing Press, Egypt .
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than the release of obligation . Hence, he who is forced to break the
fast should make up for the missed day or days (Quada) when he is
not forced .

As for pregnant woman and breast feeding mother are both in-
cluded in the allowance afforded by Allah that when they fear that
fasting may endanger their lives or those of their fetuses and infants.
According to this (Mathhab), they should make up for the missed days
of fasting, however, they should not pay the expiation (Fidya) . In ad-
dition to the states of severe thirst and hunger which are absolutely
permit breaking fast for they are in the degree of illness that might
lead to death due to fasting (Siyam) ¥ . Also the allowance of break-
ing fast include the aged person who should pay the expiatory gift
which is the feeding or providing the feeding of one poor person every
day all through the days of Ramadan (Fidya), that because the missed
days of his fasting should be completed , however this completion is
difficult by fasting , in this case it is completed by (Fidya) which is le-
gally considered as fasting due to necessity @ .

According to Al-Imam Malik school of thought, menstruation,
post childbirth confinement, unconsciousness, insanity and compult-
sion are all considered as excuses which permit the fasting Muslim
person to break his fast, and they don’t require expiation (Kaffarah)
because they are not performed by the fasting Muslim person by his
free wifl . Moreover, breaking fast is permitted when the pregnant
woman fear that fasting endanger the live of her fetus, and also per-
mitted when the breast feeding woman fears that fasting endanger the
live of her baby, or when fasting might lead to jeopardy of one’s life .
All the previously mentioned require no expiation . As to the actions
in which the fasting Muslim person is involved and require no expia-
tion, they are when the fasting Muslim person forgets and eats or has
had sexual intercourse with the spouse or in travelling, under compul-
sion, necessity of severe thrist and hunger that might lead to death or
when there is illness or when the fasting person is mistaken about the
time of either iftar (breakfast) or suhur (meal as close as to dawn time
“ Fajr '} . Exception to those, the fasting person who breaks the fast

e e————— A e e

(1) Sec badac Assanse’ (Kasani) V.2, P, 94-96 , Darul-Kitab Al-'arabi, beirut, Lebanon,
2nd edition 1402 - 1982 ,

(2) The same reference, P, 97, sce, Hashiat Raddul-Muhtar (Tbn A’abdeen) V.2, P, 421-
427, Dar Al-Fikr, Beirut 2nd edition, 1386H-1966, See Sharch Fath Al-Quadeer (Tbn
Hammam) V.2, P, 350-356, Dar Al-Fikr, Beirut , Lebanon, 2nd editon, Kashful .
Haqaiq (Abdul-Hakeem Afghani) , V.1, P, 120-121, Quran and Islamic sciences Ad-
minstration, Krachi, Pakistan , Hashiatul-Tahtawi Ala Addur Al-Mukhtar, V.1, P, 462-
463, Dar Al-Ma'arifa, Beirut, Lebanon , Al-Hidaya Shm!l-.Bldayal Al-Mubtadi (Mer-
ghanani), V,1, P, 126-127, Al-Maktaba Al-Isiamia, last cdition .
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prived from the good in it, except the wretched ) V.

Thus, he who deliberately ignores fasting (siyam) of Ramadan, will
be in a great sin; Evidence to that what is narrated about the Mes-
senger of Allah prayers and peace be upon him that he said ( Whoever
breaks his fast gurlng Ramadan without having one of the excuses
that Allah would excuse him for, then even a perpertual fast, if he

were to fast would not make up for that day ) .

Allah has poured mercy upon his servants as he permits to break
fasting those who are not able to perform it due to incapability like the
sick person, or due to harm caused by fasting with regard to pregnant
woman (her baby) or even for the person on travel . Jurists have in-
dicated those of permissible excuses for not fasting in the following :
The sick person, the person on travel, the compelled one, the pregnant
woman, breast feeding mother the aged incapable person and the one
who is subjected to severe thirst and hunger that might lead to cause
harm to him .

According to Al-Imam Abi Hanifa school of thought (Mathhab),
some of the excuses permit the breaking fast, like sickness which may
increase harm rather than leads to death, like the one who fear that if
he didn’t break the fast pain would increase. However, some of these
excuses have the absolute permissibility as in the sickness which leads
to death for in it we throw one self to destruction . In all cases, what is
what is meant is not sickness . Thus, sick person who would not cause
harm to himself if he fasts , should not break the fast . However, men-
tioning of sickness is not but an indication of a state with which fast-
ing causes harm .

The type of the allowable journey is when it is not for the dis-
obedience of Allah . The effect of the allowance for a journey is in the
dropping or release of the sin rather than the release of obligation,
therefore, making up for the missed day or days remains obligatory .
Moreover, compulsion to break the fast in Ramadan is allowed, and
the effect of the allowance is regarded on the release of the sin rather

P ——

(1) Sunan Ibn Maga V,1, P, 526, verified by (M.Fouad, Abdul-Bagi) , edition of Dar Ihya
Al-Kutub Al’arabia, Faisal Al-Halabi, Egypt, Kanzul-Ommal Lil-Burhan V.8 , P, 534,
Mu’assasat Al-Risalah , Beirut, Lebanon 1399H-1979 .

(2) Musnad Al-Imam Ahmed V,2 , P, 470, Al-Maktab Al-Islami see, Sunan Al-Tirmithi,
V,3, P, 101, verified by (M.Fouad, Abdul-Bagi) Dar Al-Kutub Al-limeyah, Beirut,
Lebanon, 1408H-1987, Sunan Abi Daoud, V,2, P, 315, verified by (M.Mohey Addin,
Abdul-Hameed, Al-Maktaba Al-Asreya, Saida, Beirut, Lebanon, Sunan Ibn Maga V,1,
P, 535, verified by (M.Fouad, Abdul Bagi) , Edition of Dar Thya Al-Kutub Al-Arabia,
Faisal Al-Halabi , Egypt .
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114- Those with permissible excuses for Not Fast-
ing during Ramadan and is that who claims dif
ficulty of fasting because he plays during the day
of Ramadan for one of the sport teams, is con sidered
amongst them ? :

The content of this question is an enquiry from somebody in
which he asked about those of permissible excuses for not fasting
during Ramadan and if one of the sportinen who plays for a sport
team and whose regulations demands this team to play during the
day of Ramadan, so, is it permissible for any of the members of
the team to break the fasting due to what might suffer specially he
who plays needs food and drink in order to keep energetic in front
of the other team ?

The answer is of two ways : .
The first : Those with permissible excuses for not-fasting dur-
ing Ramadan :

Fasting (Siyam) is one of the five pillars of Islam which Allah or-
dained for the Muslim and designated him to perform it in a certain
time which starts at the first day of the month and terminates by the
last day of it . In fasting during Ramadan, there is a great reward; Ev-
idence to that what is narrated about the Mesenger of Allah peace and
blessings by upon him that he said ( Whoever fast the month of
Ramadan on the basis of Iman (faith) and seeking the pleasure of

Allah, his past errors are forgiven ) (' , and also he prayers and
peace, be upon him said ( This month has come to you, and in it
there is one night better than a thousand months . The one who is
deprived from it is deprived from all the good . And no one is de-

(1} Sahih Al-Bukhari, V.1, P, 15, Darul-Kutub Al-Ilmeyah , Beirut, Lebanon, Sahih Mus-
lim (explained by Nawawi) , Sunan Al-Nasaie, V4, P, 157, Dar -Al-Fikr, Beirut, Leb-
anon 1st edition, 1348H-1930, Sunan Ibn Maga, V,1, P, 526, verificd by Muhammed
Fouad Abdul Bagi, Dar-Ihya Al-Kutub Al’arabia, Faisal Al-Halabi Egypt, Musnad Al-
Imam Ahmed V 2, P, 241, Al-Maktab Al-Istami, Assunan Al-Kubra (Baybagi) V.4, P,
304, Darul-Mar'ifa, Beirut, Lebanon, Dar Al-Rayan Liturath, Cairo, Dar-Al-Kitab
Al'arabi, Beirut, 1407H-1987, Masabeeh Assuna (Baghawi)} V.2, P, 66, Darul,
Ma'rifa , Beirut, Lebanon, 1st edition, 1407H-1987 .
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thouﬁl;nt, the intention to fast should exist or formulated the night be-
fore ',

I said : What might be correct (In sha Allah) is what was agreed upon
by the three schools of thought (exception to that, Al-Imam Abi Ha-
nifa who permitted intention of fasting to be made after dawn) that in-
tention of fasting is made from the night as it is proved by what was
stated by Hafsa . By doing that (expressing intention from the night) ,
the faster is determined that he shall fast the day to come for the sake
of Allah . As because fasting begins at the break of true dawn in ob-
servation of the Holy verse from Almighty Ailah :

“ And eat and drink
Until the white thread
Of dawn appears to you
Distinct from its black thread
Then complete you fast

Till the night appears” @,

Thus the rule necessitates that intention should be expressed before
the action and not after it .

To sum up , intention is considered as an obligatory condition
for the validity of all actions . Fasting is one of them, whether it is
obligatory or voluntary, and that because fasting is a pure wor-
ship which requires intention, the same as for prayer and all other
devotions (Ibadat) . Thus , he who intentionally ignores intention,
his fasting would not be valid . Intention is obligatory for each day
of Ramadan, that is because everyday is seperate from the other
with regard to obligation and the validity or invalidity of it’s fast-
ing . As for it’s time, it begins from the night reasoning out of
what was stated by the Messenger of Allah prayers and peace be
upon him ( He who does not from the night express his intention
of fasting, is not credited with it ).

And Allah is All Knowing .

(1) Al-Mughney (Ibid), P, 25-26, See Kashshaful-Qina' (Ibid), P, 315, Al-Insaf , (Mar-
dawi) V,3, P, 293-295, vertified by (M-Hamid Al-Faghey), Dar Inya Atturath Alarabi ,
Beirut, Lebanon, 2nd editon Al-Thkam (Tbid), V,2, P, 229-230, Mattalib Auli Al-Nuha,
(Ibid) , P, 185.

(2) Surat Al-Baqara .
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made in a time that is suitable for such intention V.

I said , what might be correct if it is Allah’s will (In Sha Allah) , that
intention should be made for each day of Ramadan because inspite of
the faster desire of fasting the whole month , rather , his intention 1s
practically devoted to the fasting of each day in specific . For instance,
when the faster takes the night meal called (Suhour) , this means that
he is going to fast for the next day ,and when he breaks his fasting,
then his intention is to indicate that he had broken his fasting for that
day, and receiving another day and so on . Accordingly, we can say
that every day of Ramadan is seperated with its obligation, from the
other day . Moreover, each day is seperated from the other day con-
cerning its validity or invalidity. So, this required that each day should
have a seperate intention .

The Time when Intention is Made :

According to Al-Imam Abi Hanifa school of thought, the time of
intention is from the break of the true dawn, if he is able to or rather
from the night . But, whenever intention is made after dawn, hence , it
will not be correct if the fasting is for the making up (for missed day),
but if its is a fasting of Ramadan or a voluntry one, it will be valid @

According to Al-Imam Malik school of thought , intention is not
sufficient when it is expressed after dawn, whether fasting is oblig-
atory or superflous according to what was narrated by Hafsa may Al-
lah be pleased with her that the Messenger of Allah prayers and peace
be upon him has said ( He who does not before dawn express his in-
tention of fasting is not credited with it ) ) . This (Hadeeth) require
generalization as to fasting ),

The preferable, according to Al-Imam Al-Shafi'ey school of
thought, fasting of Ramadan or other will not be valid unless and in-
tention is made from the night reasoning out of what was previously

mentioned by Hafsa ©). According to Al-Imam Ahmed school of

(1) Al-Mughney, (Ibid), see , Kashshaful Quina’ (Ibid), Al-Insaf (Mardawi) (Ibid), Al-
Ihkam Sharuh Osoul Al-Ahkam (Ibid}, Mattalib Auli Al-Nuha, (Ibid) .

(2) Badae' assanae’ (Ibid) , Hashiat Radul-Mubtar (Ibid), Sharuh, Fath Al-Quadeer (Tbid),
Al-Ikhtyar (Ibid), Allubab (Ghonemi) Ibid, Ajjawhara Al-Nayera (Haddad) Ibid .

(3) Sunan Al-Nassaey, V 4, P, 197, Darul-Fikr, Beirut, Lebanon , 15t edition, 1384H-1930,
m A%dfu Qutney, V,2, P, 173, vertfied by (Hashim Yamani) Darul - Mahassin,

g, Lairo

(4) Al-Ma'ounah (Ibid) , see Attalqueen (Ebid), Bilughat Assalik (Tbid) . -

(5) Al-Muhaththab Fi Fighul-Imam Ashshafi'e, (Tbid), see Kifayat Al-Akhyar (Ibid), Ni-
haiggt) Ai‘;l:ﬁhllhlag (Ibid), Hawashi Ashsharwani (Ibid), p, 387, Hashiat Al-Gamal
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would not be sufficient without intention . So, he who intentionally

abandons it, hence his fasting would be void V.

Thus, majority of scholars (Jamhour) are in agreement that in-
tention is considered as an obligatory condition of fasting validity,
contrary to what is believed by Al-Imam Zapher that fasting during
the month of Ramadan doen’t require intention as previously stated .

Whether Intention is Obligatory for each Day of Ramadan or
it is to Expressed once at the Beginning of Ramadan :

According to Al-mam Abi Hanifa school of thought (Mathhab),
intention is stipulated for each day of Ramadan, because fasting of
each day is a sort of devotion which never pertains with the other day ,
basing their evidence on that what invalidates a day, doesn’t invalidate

the other @,

According to Al-Imam Malik school of thought (Mathhab), when-
ever intention is expressed for whole of the month of Ramadan, this
will be sufficient, because intention is mainly made for fasting to be
performed in"a specific time . Moreover, intention as well as the ac-
tion intended, are not intervened by a day of breakfasting . Hence , it
is similar to the fasting of first day when intended in the previous

night at sunset or evening .

In Al-Imam Al-Shafi’ey school of thought , intention is obligatory
for each day of Ramadan because to him, the fasting of every day is
independent of the other days , and it begins at dawn time (Fajr) up to
sun-set . As far as the day is not invalidated by the invalidity of the day
before, therefore, one intention will not be sufficient as in prayers @ .

According to Al-Imam Ahmed school of thought , intention should
be made for each day . However , it is narrated about Al-Imam Ahmed
that one intention is sufficient for the whole of the month if intention
is made for the fasting of the whole month , that is because intention is

L

) fldgl{{ulﬁx;asn Bil-Aathar, V.4, P, 285, Darul-Kutab Al-Imeyah, Beirut, Lebanon,
{2) Badae’ Assanse’, Ibid, p, 85, Hashiat Radul-Makhtar Ibid, Sharuh Fathul-Quadeer,
(Ibid), P, 303, Al-Idhtiyar, Litaalcel, Al-Mukhtar Ibid, P, 127, Al lubab Fi Shurhul-
Kitab (Ghonemi) V,1, P, 163, Al-Maktaba Al-lmeyah, Beirut, Lebanon, 1400H-1980,
A:E\:bunh Al-Nayera , (Haddad) V.1, P, 166-167, Maktabah, Imdadieyah, Multan ,

tan ,
{3) Al-Maounah Pi Mathhab Asatum Al-Madeona, (Thid) P, 458, scs Al-Talqueen, Ibid, P,
178, Bilu Assalik, Tbid, P, 245 . Tlg
(4) Al-Muhaththab Fi Fighul-Imam Ashshafi'e, (Thid), sec Kifayat Al-Akhyar (Tbid), Haw-
ashi Ashsharawani (Ibid), P, 387, Hashiat-Al-Gamal (Tbid), P, 311.
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In this (Ayah) verse, fasting of Ramadan is ordered irrespective of
the condition of intention; for it is only stipulated for determination
which the need of it is only required when there is emulation, but
there is no emulation because the time can’t hold unless one fasting
with regard to the resident , which is the fasting of Ramadan . Thus

there is no need for determination by expressing intention .
According to Al-Imam Malik school of thought (Mathhab), in-
tention is considered as a condition of validity for any fasting whether
it is obligatory, superfluous, making up fasting (for missed days) or
rather a specific vow which is due @,
 According to Al-Imam Al-Shafi’ey school of though (Mathhab),
intention is regarded as one of the obligations of fasting which is not
validated without it due to what was previously mentioned of the say-
ing of the Messenger of Allah prayer and peace be upon him : ( Ac~
tions are but by intentions , and every man shall have but that
which he intended ) . And as fasting is a pure worship , it would not

be valid without intention, the same as for prayers ® .

According to Al-Imam Ahmed school of thought (Mathhab), fast-
ing would not be valid without intention, whether fasting is obligatory
or voluntary, that is because fasting is a pure worship which requires

intention, the same as for prayers ¢ .
According to Al-Imam Ibn Hazm, fasting of Ramadan or thé like

(1) Badai’ Assani, (Kasani) v,2, p, 83-84 , Daral-Kitab Al'arabi , Beirut, Lebanon, 2nd edi-
tion, 1402-1982, See Hashiat Radul-Muhtar (Ibn A'abdeen V,2, P, 377-378, Darul-
Fikr, 2nd edition 1386H-1969 see, Sharuh Fathul Qadir (Ton Hammam) V.2, P, 303,
darul-Fikr, Beirut, Lebanon, 2nd edition . Al-Ikhtiyar Lita’lil Al-Mukhtar (Maw-
doudey), V.1, P, 126, Darul Kutab, Alilmeyah, Beimt, Lebanon .

(2) Al-Ma’ouna Ala Mathhab A'lim Al-Madina (Baghdadey) V.1, P, 456, vertified by
(Himaish Abdul-Haq) Maktabat, Nazar Albaz, Riyadh , Mecca Al-Mokuramah, see
Manhul-Galil (A’ilaish) V,2, P, 127, Daml-Fikr, see Ashsharuh Al-Kabeer, V.1, P,
$20, Darul -Fikr Attalqueen Fil-Figh Al-Maliki (Baghdadey) V,1,P, 177, vertified by
(M, Thalith Al-Ghaney) Al-Maktabah- Al-Tijareyah. Mecca Al-Mukurramah, Bilughat
zl\:osagléklléigqmb Al-Masalik (Assawi) V,1, P, 244 , Darul -Ma'rifa , Beirut, Lebanon

-1988 .

(3) Kifayatul-Akhyar (Abi Bakr Al-Husaini) V.1, P, 305, darul-Fikr see Al-Muhaththab Fi
Fighul Imam Ashshafi'ey (Shirzzi) V.1, P, 180, darul-Fikr, Nihayatul -Mubtag (Rame-
ly) V.3, P, 158, Maktabat , Wamatb’at Mustafa Al-Babi and his sons, Egypt, Last edi-
fion 1386-1967, Hawashi Ashsharawani (fJon Hagar Al-Haithami) V.3, P, 386 , Dar
Ihya Atturath Al-Arabi, Hashiat Algamal Ala Sharuh Al-Manhag V,2, P, 310, Mu-
assasat Attarikh Al-A’arabi , Beirut, Lebanon ,

(4) Al-Mughney (Ton Qudama) V,3, P, 22 , Darul-Kitab Al’arabi, Beirut , Lebanon, 2ad
edition , 1392H-1972, see Al-Mubdi (Tbn Mufrih) V,3, P, 18, Al-Maktab Al-Islami,
Beirut, Damascus, 1980, Kashshaful - Quina, (Bahouti) V,2, P, 314, Aalamul - Kutub,
Beirut, Lebanon , 1403H- 1983, Al-Ihkam (fbn Quassim) V,2, P, 228, General - Pres-
idency for Scientific Research and Ifta-2nd edition 1406H , Matalib Auli Al-Nubs
(Rubaibani) V.2, P, 185, Al-Maktab Al-Islami, Damascus .

-66.



*Vol.VI11, 1997, 32nd Edition, Conteraporary Jurisprudence Research Journal*

leads to wordly benefit and may be considered as a pious act like alms
(Zakat), charity und expiation. Thus intention is legislated V),

As for Al-Imam Ahmed school of thought (Mathhab) , worshiping
of Allah should be intended for it is a mean of nearness to Allah the
Most High as well as an absolute obedience and submission to His or-
ders, therefore, this will not be achieved unless an intention is made .
For example, the intention made for Tahara (Purification) should be to
make permissible that which would not be, otherwise permissible
without it , i,e . Salat (Prayer), Tawaf. If by making Tahara, he intends
to cool off, eat , sell and the like; and did not intend to make legal pur-
ification but rather to clean himself , than he didn’t achieve purity; just
like of same as the person who didn’t intend anything ® .

The rule on intention with regard to the validity of fasting during
the Holy month of Ramadan, and whether it is a mandatory con-
dition for the validity of fasting :

According to Abi Hanifa school of thought (Mathhab), intention is
considered as a condition for fasting validity . This was derived from
what the Messenger of Allah may peace and blessings be upon him
has said ( He who doesn’t make intention, will have no work to be
credited for ) © . As fasting of Ramadan is a sort of devotion which
is regarded as an action performed by the slave by his free will and
with loyality to Allah the Most High . However this sincerity and se-
lection would not be fulfilled without intention .

Al-Imam Ibn Zapher ? disagreed with them stating that fasting of
Ramadan is allowable for the resident person without expressing in-
tention, basing on what is stated by Al-Mighty Allah :

“ So every one of you
Who is present (at his home)
During that month
Shonld spend it in fasting ” .

(1) Al-Ashbah Wannathair (Soyouti) P, 12-20, Darul-Kutub Al-limeysh , Beirut, Lebanon
1403H-1983, scc Al-Hawi Al-Kabeer (Mawardi) V,1, P, 100-103, Darul-Fikr, Beirut,
Lebanon 1414H-1994 .

(2) Al-Mughney (Ibn Qudams), V,1, P, 92-93 , Darul-Kitab Al'arabi Beirut, Lebanon 2nd
edition 1392-1972, Mattalib Auli Al-Nuha (Ruhaybani) V.1, P, 394-404, Manshurat
Al-Kitab Al-Islami, Damascus . .

(3) Assunan Al-Kubra (Bayhagi) V.1, P, 41, Darui-Ma'rifa , Beirut, Lebanon .

(d) Zapher, Ton Al-Huthayl, Al-Anbari, From Tamim (Tribe), a great jurist , close friend of

.Imam Abj Hanefa, Ho settled in Bisrah (in and became its judge. He was born
110H and died 158, seo Ala’lam (Ziramy) »V.3,P, 45,
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therefore, the action will revert to its owner, and consequently; he will
be penelized as from its kind . This was clearly indicated by the Mes-
senger of Allah, may peace and plessings be upon him when says (Ac-
tions are but by intentions and every man shall have but that
which he intended, thus he whose migration was for Allah and His
Messenger, his migration is for Allah and His Messenger, and he
whose migration is to achieve wordly benefit or to take some
woman in marriage, his migration was for that for which he mi-
grated ) ¥ | Also it was narrated about him that he said (People are
resurrected on their intentions ) @ .

According to Al-Imam Abi Hanifa school of thought (Mathhab),
intention is considered as a condition in all devotions, however, it is
not stipulated in performing ablution, full ablution (Ghosl) and pass-
ing wet hands over the shoes. Removal of insignificant filthies from
clothes, body , place and dishes . However it is stipulated only in sand
ablution (Tayammum) @ ,

According to Al-Imam Al-Shafi’ey school of thought (Mathhab) ,

Al-Imam Assoyouti ¥ stated that what is meant by intention is that
which is used to distinguish between devotional acts (Ibadat) and hab-
its, and between the verious levels regarding devotional acts as in ab-
lution or full ablution (Ghusl) which could be used as a sort of clean-
ing and refreshing as well as a sort of devotions . The same is for
fasting which could be practised as a mean of medical treatment, diet .
As well as a worship . Moreover, sitting in mosques may be for taking
rest, and paying of money may be for donation or for a relation which

(1) See Sahih Al-Bukhari V,1, P.2 . Darul Kutub Al-Iimeyah, Beirut Lebanon . Sunan Abi
Dauod V.2, P, 262, verified by (M,Mohey-Edin Abdul-Hameed) Al-Maktaba Al:
Asreyah, Sida . Beirut. Sahih Muslim Sharuh Annawawi V,13, P, 53-54 , Darul-Kutub
Al-fimeyah, Beirut Lebanon, Sunan Atturmuthi , V.4, P, 154, verified by (Kamal Al-
Hout), Danul-Kutub Al-Imeyah , Beirut, Lebanon , 1st edition 1408H-1987 . Sunan
Annasaiey, V,1, P, 58-60, Darul -Fikr, Beirut, Lebanon, 1st edition 1348H-1930 . Su-
nan Tba Maga V.2, P, 1413, verified by (M-Fouad ABdul-Bagi) Edition of Dar, Ihya
Al-Kutub Al-Arabia, Faisal Al-Halabi, Egypt, Musnad Al-Imam Ahmed V,1, P, 25,
Al-Maktab , Al-Islami Al-Sunan Al-Kubra (Bayhgqi} V,1, P, 41, Darul-Ma'rifa , Bei-
rut, Lebanon . .

(2) Musnand Al-Imam Ahmed , V.2, P, 392, Al-Makiab Al-Islami . ‘

(3) Al-Ashbsh Wannathair (Tbn Nujayra) p, 19-26, Darul-Kutub Al-Iimeyah, Beirut, Leb-
anon 1400H-1980 . See Durar Al-Hi Fi Sharuh Majallat Al-Ahkam (Ali; Hay-
dar) V.1, P,17,18 , Arabicized by (Fahmey Al-Husaini) Maktabat, Annahdha, Beirut,

Ba, . .

“ -Rahman Ibn Abi Bakr, Assoyoti Jalaladdin, jurist, Quran Keeper has almost 600
compilations, (Al-Kitab Al-Kabeer) (AL Risalah Assaghcerah) From his books, (Al-
Iighan Fi Quloum Al-Quran), (Al-Ashbah Wannathair) (Tafseer Ajalalien) . Born 849-
Died 911, See Al-A'’lam (Zirakely) V,3, P, 301-302 .
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Cases from Jurisprudence (Figh)
Point of View ("

113- The rule on the intention for the fasting during
the Holy month of Ramadan and if it a manda-
tory condition of fasting validity and whether it
is obligatory to be expressed for each day of
Ramadan or rather once in the beginning of it ,
and when is the time in which faster intends his

fasting ?

The case is formed of a question on the rule of intention for
fasting during the Holy month of Ramadan and if it is a man-
datory condition of fasting validity and whether it Is obligatery to
be expressed for each day of Ramadan or rather once in the be-
ginning of it, and when is the time -in specific- in which faster in-
tends fasting 7.

The answer for this question is as follows :

The Significance of Intentjon in Devotions (Ibadat)

The intentions has great significance in the Muslims worship and
his relation with his lord (Allah) . If this intention is sincerily directed
to Allah abiding by His obligation and avoiding of what is forbidden
by Him, then the real meaning of worship and the hope of being valid
will be achieved . This is what Allah has meant in :

“ Whoever expects
To meet his lord, let him
Work rightousness, and
In the worship of his hord

Admit no one as partner " (',
But when the intention is not sincerily directed towords Allah,

(*) These questions sent by readers and cditor-in-chief . Dr Abdur-Rahman Tbn Hassan Al-
M anfuxl answers them according to the publication regulations of the jounal
urat Al-Kahf ,
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* Moderate Use of Consumed Matters (A Case for Study) *

of stretching the hand to its utmost reach the thing which may lead to
the wasting of wealth . Yet, prescribing to act moderately in eating,
drinking and garments and the like from the other human needs,
doesn’t mean by any way to contradict his nature, however, what is re-
quired by that is to control these desires in a way that preserve man
and his reality, so as the reward is to be granted due to the sort of ac-
tion, Allah Has described those who act moderately in their food,
. drink and wear with eleven attributes. From them are : modesty, clem-
ency, spending the night in prayer (Tahajjud) and invocation to Al-
lah...) @

As for those who do not act with extravagance, allah Almighty Has
said thereabout .

“ Thsoe who, when spend
Are not extravagant and not
Niggardly, but hold a just (balance)

Between those (extremes) ” @ .

The above-mentioned (Aya) comprises both description and a prom-
ise . As for the description, it is apparent that they are considered to be
the servant of the Most Gracious .

Allah is All Knowing .

(1) Aggami’ Li-Ahkam Al-Quran V,13, P, 83, Verified by Abu Ishaq Ibrahim Atfaish . Da-
rul-Kutub Al-Misreyah ,
(2) Surat Al-Furgan, verse 67 .
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requires prohibition . So, he who wastes his wealth in commiting a

hibited doing, he would actually commit two sins : The first sin is

is disobedience of Allah’s ordinances, and the second is that doing

such an act is of course a prohibition which requires punishments to

those who commit it . This is very obvious as mentioned in the saying
of Allah Almighty .

“ For Allah Loveth not the Wasters > .

And also it is apparent when Allah resembles the sependthrifts to Satans.
Forbidding of extravagance and wasting is a general and com-
perhensive rule of all man needs of food, drink and garments . For in-
stance, washing of houses is considered as prohibited extravagance
and the misuse of public utilities is regarded as prohibited ex-
travagance . However, the later is supposed to be more prohibited be-
cause the harm resulted from the extravagance in the persons own
wealth is confined only on them, contrary to the extravagance in pub-
lic utilites .

The Third Rule : Moderation in Consumed Matters
Moderation means to achieve what is required of the consumed

matter without exceeding the proper limits. Allah the Most High described

this Ummah (People) by being (The jusly balanced) in His saying .

“ Thus have we made of you
An Ummah justly balanced ....” ¥

From this we understand that , moderation in spending doesn’t ei-
ther leads to miserliness nor extravagance . Allah Almighty Has said
in this concern .

* Make not thy hand tied

(Like a niggard’s) to thy neck
Nor stretch it forth

To its utmost reach

So That thou become

Blameworthy and destitute " @

The above-mentioned verse (Aya) comprises two rules therein
The first is the forbidding of miserliness and the second is the forbidding

(1) Surat Al-Bagara verse 143,
(2) Surat Al-Isra verse 29
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The Second Rule : Prohibiting of Extravagance :

Allah has prohibited wasting and spoiling of wealth in a way rath-
er than rightouness and He resembled the commiter of the act to Satan
in His saying .

‘“ And render to the kindred
Their due rights , as (also)
To those in want
And to the wayfarer
But squander not (your wealth)
In the manner a spendthrift ”

“ Verily spendthrifts are brothers
Of the Satans
And the Satan
Is to his Lord (Himself)
Ungrateful ” (¥,

Resembling of spendthrifts as like Satan include the attribute of ca-
lumniation and also it comprises the spoiling of the work as well as
the bad consequence there waiting for them . That is because Satan is
ungrateful to Allah’s gifts . Spendthrift is considered fool and may be
interdicted . According to Al-Imam Abi Haneefa , he who spend his
wealth in a way that contradicts Sharia is considered fool, while ac-
cording to Al-Imam Malik (Mathhab), the spendthrift is that who
spend his wealth in sinful deeds and cravings .

According to Al-Imam Ashshafi’i (Mathhab), the spendthrift is he
who spends his wealth in prohibited acts and who neglects where he
spend(szjhis wealth in the proper way and the amount which is to be
spent

Aocordm to Al-Imam Ahmed (Mathhab), the spendthrift is that
who spends hls wealth, food, drink or garment that are not suitable for
him .

Ajjawzi has said two statements with regard to extravagance :
The first one is the spending of wealth in unlawful and the second is

extravagance which damages wealth ” @, As extravagance of wealth
contradicts the human nature, hence it is considered as mischief which

(1) Surat Al-Isra verse 26-27,
(2) Nihaytul Al-Mubtaj Ila Shurhul Minhag (Arramly) , V 4, P, 363 (Tbid) .
(3) Kashshaful Qina Ala Matnuliqna’ (Al-Bahouti) V,3, B, 445 (Ibid) .
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And according to Al-Imam Abi Haneefa school of thought , over
eating is prohibited unless it meant by it to get energetic to a day of
fasting or lest the guest would not get shy ("', Also excessivness of us-
ing water when performing ablution is prohibited . This prohibition in-
clude those who think that increasing of more than three washes
(when performing ablution) is from Sunna . And from the manners of
eating in Al-Imam Malik school of thought (Mathhab) is to make one
third of your stomach for food , one third for drinking and one third of
it for breathing, so that the body becomes moderate , light and slim
and to aviod over eating which results in heaviness of the body a thing
which originate laziness in performing worships (Ibadat) @ . Also it
was narrated about the Prophet (peace and prayers be upon him) after
he had performed ablution said * This Is the sort of ablution that Al-
lah would not accept Salat unless by it ” ®®, However, performing
the ablultion more than once is conisdered as a virtue . Evidence to
that is the saying of the Messenger (peace and prayers be upon him)
whenever he performed ablution twice ). Yet, when ever ablution is
prerfomed more than three times, then it will have no virtue .

According to Al-Imam Ashshafie school of thought (Mathhab),
there are two different statements concerning eating after getting satis-
fied : the first one hates doing that , while the second forbids it . For-
bidding is prescribed in this case because it causes harm . Also in-
creasing or decreasing of washes (in ablition) more than three times is
disliked © ,

According to Al-lmam Ahmed (Mathhab) , eating too much is for-
bidden if one get afraid of being harmed due to dyspepsia . More-
over, and according to the same Mathhab it is an obligation for every
one to pour water in a moderate way .

O Hashia Ruddul-Muhtar V.6, P, 338 - 339 . Dar Al-Fikr, Beirat, 2nd edition {1386H-

).

(2) Bilughat Assalik Li-Aqrab Al-Massalik (Assawi) Ala Ashshurh Al-Sagheer Li-Dirdeer,
V.2, P, 227. Dar al-Ma'rifa . Beirut, Lebanon . (1409H-1988) .

(3) Majma’ Azzawuid (Al-Haithami) V.2, p, 239, Dar Arrayan Liturath, Cairo, Darul-
Kitab Al-A'rabi, Beirut, Lebanon , (1407H-1987) .

(4) Al-Ma'ouna Ala Mathhab Ahlul-Madina (Al-Baghdadey) V.1, P, 129, Verified
Himaish Abdul Haq, Bookshop of Nazar Mustafa Al-Baz . Riyadh, Mecca Al-
Mukurrameh .

{S) Assunan Al-Kubra (Al-Baihagi) V.1, P, 80, Darul-Ma'rifa , Beirut, Lebanon .

(6) Nihayaml-Muhug (Al-Ramely) V.6, P, 376, Mustafa Al-Babi Al-Halabi Bookshop and
Printing Press . t , Last edition (13861-!-1967) .

(7) Shurh Muntaha Al-Iradat (Al-Bshouti) V,3 , P, 91, Dar Al-Fikr, Beirut .
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Verily in this is a sign
For men who are mindful » 0,

What is required of sending rain from the sky is to bring utility for
man by providing him with what he needs from water and the vegeta-
tion for his food . This utilization wouild not be legal and valid unless
the means also is legal . The water itself is permissible , however, it
would not be (permissible) when served in a golden vessel . Sharia has
indicated the rules of making use of what was set by Allah for man,
these rules are harmonized and agreed with organic and rational for-
mation of man and his nature which contradicts with wasting and ex-
travagance . For instance , hunger and thirst considered as negligance
of maintaining and preserving of the self which contradicts with the
essential need for food and water, and hence it is necessary to stisfy
this need with food and drink . However, satisfaction doesn’t mean
extravagance . Here are three of these :

The first Rule . Permitting of Food and
Drink without Extravagance :

Allah Almighty say in this concern .

“ Eat and drink
But waste not by excess

For Allah loveth not the wasters ” @ ,

Prohibition of extravagance in eating and drinking is obligatory
and require punishment . This is the aim behind threat because he
whoever not loved by Allah would be deprived from Allah’s reward
that is why the Prophet peace and blessing of Allah be upon him has
criticized that which exceeded the need of the body when he said:
“The son of Adam would not have filled a vessel which is evilish
than his stomach . It is sufficient for him to take from food which
might keep him healthy . If not , he would rather leave one third
for his food , one third for his drink and one third for his

breath ” ¢},

(1) Surat Al-Nahi verse 13,

(2) Surat Al-A'raf, verse 31,

(3) Sunan Atturmuthi V.4 , P, 510, Verified by Kamal Al-Hout, Dar Al-Kutub Al-Ilmeya,
Beirut , Lebanon 1st edition, 1408H - 1966y .
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One of the important procedures is the International Charter for
Nature which was issued by the United Nations (UN) in 1982 and also
the statement issued from the (Rio de Janeiro) conference or what was
called the Summit of Earth in 1992 . Furthermore, many inter-
national conventions aiming at preserving nature and keep it free of
polluation, were signed . The most important of which what was stat-
ed in the United Nations Law of the Sea Convention, article 192-194 .
Yet, article (197) obliged the signatory countries {0 cooperate on inter-
national basis and according to requirement based directly on regional
basis or through the international orgnizations which are concerned
with formulating and setting the principles and the international criter-
ions and procedures for the sake of protecting the sea environment and
means of preserving it ® . From this, it became apparent that the
world felt the dangers which could threaten human life due to what
may affect his environment and natural resources of harms and dam-
ages .

Attitude of Islam Regarding the
Moderation in Consumed Matters :

What is important here, is to know the concept of Islam regarding
the matter of consumption and how it treated the expected damage
from man when be is overwhelmed by his desires and caprices; when
he is in the utmost of his richness and power. Allah Almighty says in
this respect .

* It is he who sends
Rain from the sky
From it ye drink
And out of it (grows)
The vegetation on which

Ye feed your cattle ” @

The above verse is to be continued tilt the verse (14) .

* And the things on the earth
Which he has multiplied
In varying colours (and qualities)

———————————

{1) Rio de Janeiro Environment and Development Declaration which was held 1992. Unit-
cd Nations Publications (Ibid) .
) %umted Nations law of seas convention (official statement) P,109-112, U.N, New
' 1988,
(3) Surat Al-Nahl verse 10,
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1- Internal Procedures :

A number of countries started the efforts of preserving forests and
tried to remove the deficiency of water resources by means of ar-
tificial rain and desalting of sea water and the like . Inspite of the ben-
efits of these methods, yet they have proven to be not practical . As
for the purification of drain water, it needs much money and more-
aver , it causes harm and damage for the public health . While the ar-
tificial rain seems to be not more than a hope rather than being a mere
scientific fact .

2- Regional Procedures :

These procedures are represented in the obligation taken by some
countries to preserve nature and protect the environment from pollu-
tion . Hence, several conventions were signed in this concern . For ex-
ample , the African Coavention for the Preservation of Nature and
Natural Resources (), Barcelona Protacol of the Mediterranean Sea
Protection from Polluation ®, the Kuwait Regional Convention of Sea
Environment Protection from Polluation ), and the Jeddah Convention
of preserving Sea Environment of Red Sea and the Gulf of Aden .

International Procedures :

The world began to perceive that it shares common problems; that
is why an obligation towards preserving the environment becomes a
necessity . Accordingly , many international statements were issued,
from which is, the statement concerning the human environment is-
sued in Sweden which states that everybody would have the right to
live in a good environment , and that the environmenta! policies
should support the expected development of the developing countries
and that both countries and the international orgnizations should ob-
serve the economical impacts resulting from their policies concerning
the environment . Moreover, a harmony should be achieved with re-
gard to development requirements and what is necessary for pre-

serving the environment &,

(1) This convenation was signed in 1968 by twenty seven of African countries .

(2) This convention was signed in 1976 by ninteen countries ,

(3) This convention was approved in 1978 and eight countries have signed thereon .

{4) This convention was approved in Jeddah , K. S. A in 1982 . See the record of the inter-
national conventions and other treatics in Lhe field of environment 1992, United Na-
tion Envirorment Programme (UNEP) .

(5) Stockholm Declaration, the United Nation Environment Conference which held 1972 .
Environmental - Law Publications of {(UNEP) May 1995 .
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Moderate Use of Consumed Matters
(A Case for Study)

Dr. Abdur Rahman Hassan Al Nafisah
Introduction :

Praise be to Allah alone, Cherisher of the worlds, and peace and
prayers be upon His honest Prophet .

There are someones who say that, in the near future, the world will
face the most complicated international problems due to the dif-
ficulties man might face in getting food and water . Advocates of this
allegation have believed in different concepts , one of which which is
that the natural resources will be confined and limited soon because of
its successive exploitation by the inhabitants; the thing would compel
them to look for & new place in the world to settle therein . As a result
other countries would not see the sun that is to say they would be de-
serted by their prople in a journey of searching for better and con-
venient places . Also from these conceptions is that there might be a
continent or two continents or even countries which enjoy a great nat-
wral resources whose people can’t exploit them the thing which en-
courges others to move thereto . Also from these conceptions is that
many countries may suffer from the shortage of water resources a
thing would compel people to leave in order to get better water re-
sources even if this search leeds to war and conflicts . Truely ! These
conceptions may be mentioned slightly in small column in a news-
paper or a magazine, here or there, threatening of famines , war and
conflicts between nations . However, these statements are considered
as a mere fancy which is based on special facts whatever it was said
about their correctness or not . There remains a fact that the weakness
:lfl natural resources in many countries of the world is a touchable re-

ity.
In search of the stage of luxury witnessed by the industrial world,
many risks and dangers were made by exploiting all the natural re-
sources . for instance, the excessivness of furniture manufacturning
led to cutting down woods from forests; which exposed them to de-
sertifaction .

Man began to perceive the dangers which may affect the natural re-
sources and therefore he launched three means :
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defence and evidence before judiciary in this case recognition is
the first of these processes .

3- The Islamic judiciary system distinguished of the positive systems

4-

in rendering recognition process which is established on freedom
and none compulsion, influence, torment and none pressute on the
accused .

For what Islamic Sharia inclusive in the sphere of preserving the
rights of people and looking after their interest in accord with its
intention matter that deserve contemplating pause and utilizing its
legislations and systems by positive courts as well as the judiciary
systems applying Islamic Sharia .
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permissible but if he died during her waiting period, his recogni-
tion is invalid because she is an inheritor (.

C) Recognition in Writing :

Recognition is valid in whatever indicates the intended thing ,
that a person informs of a proved right of another person on him
whether in word, gesture-for a dumb and alike - or in writing . The
word is not intended for itself in recognition but what is meant is
the meaning that indicates it and the writing is fike the word and it
is distinguished of the word by stability and precision and also dis-
tinguised of it in indication to assertion of a will .

Revocation in Writing : It means that a person informs about a proof
of a right of others against himself in a clear , manifest and useful
writing to carry out its meaning and realise its purpose . )

There are two other conditions in addition to general recogni-
tion conditions for validity of recognition in writing . =~

a- Writing shall be clear and fixed on the material on which is writ-
ten .

b- It shall be written in familiar way that is to be in conformity with

time and age @ .

Revocatories of Recognition :

a- The person confessed for giving lie to the confessor regarding the
rights of human but there are some exceptions that are not revoked
by giving lie, such as recognition of what is valid of kinship, di-
vorce , marriage family Waqgf and recognition of heritage .

b- Revocation of the confessor of recognition of the rights conceming
Allah as adultery punishment stipulated in Quran . If he revokes,
he shall not be punished for it and his recognition is to be con-
stdered as if it were not being and no result stem from it .

After this study in the sphere of the legal indication for recogni-
tion process it becomes clear that :

1- The Perfection of Islamic Sharia and its interest of the rights of in-
dividuals as well as groups and looking after their interests , pre-
seving their good reputes as well as their properties from the
agression of transgressor .

2- Every agression against the rights imposed as a duty legal pleadings,

(1) Al-Qada Fi Al-Islam, P, 109
(2) Wasiail Al-Ithbat, V. 2, P, 309 .
(3) Abid, P, 110.
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it its impossible, the recognition is invalid ( .

ii- the confessed person shall not be the most well-known in Kinship
of the others .

ili- He shall be approved by the confessed of if his approval is consid-
erable @ .

iiii- Kinship shall not be based legally on unconsiderable reason, as
to say this is my son from adultery .

An Inheritor Confessing another Inheritor :

He shall bear the kinship but other than the confessor effective
from his ascending the confessed against till the confessed for as
he may say this is my brother, is my father and mother son or to
confess unclehood of the third party that is to be attached to the
grand father and the kinship is proved with this attachment on the
above mentioned conditions and on other conditions , which are :

I- The person attached to shall be dead , no other person is attached
to him as fong as he is alive .

2- The person attached to shall not negate the confessed for ® .

B) Recognition of a Dying Patient :
Recognition is valid in case of sickness even if it is a dying sick-
ness and the rule on it is like recogintion in case of health @,

The Rules on Recognition of a Dying Patient :

1- His recognition of a stranger debt is valid and effective .

2- His recognition of an inheritor debt is invalid according to the point
of view saying no will for an inheritor except by the other in-
heritors consent . .

3- His recognition of satisfaction a debt of his own on another in-
heritor is invalid without other inheritors ratification .

4- His requital of an stranger debt shall be on one third if he is not
debted or he debted but not engrossed but if he indebted in en-
grossed debt, requital is invalid because the rights of accreditors
concern all his wealth ,

5- If he confessed a debt for his devorced wife, he shall be taken on
his recognition if he died after elapse of ber waiting period be-
cause she is not an inheritor and recognition for none inheritor is

(1) Al-Qada fi Al-Islam, P, 107 .

(2) Rawdat Al-Talibeen, V,7,P, 11 .

(3) Al-Majmou sharh Al-Muhathab, V , 20, P, 335 .
(4) Al-Figh El-Manhaji,V,8,P,243,
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¢/ The excluded thing should be from the kind of the excluded from as
he can say I owed 10 Dirthams with exclusion of three Dirhams .

d/ The excluded thing should be connected with the excluded from in
speech ,

¢/ The excluded shall be less than the excluded from ¥,

Rights Proved with Recognition :
Jurists agreed that recognition is a proof for all rights whether is a
right for Al-Mighty Allah or a right for human beings @ .
Jurists mentioned regulations that specify cases that can be
proved with recognition as follow :

1- Every thing allowed to be claimed is allowed to be confessed .

2- Whichever permissible to be utilized is also permissible to be con-
fessed of @ ,

3- Whichever is allowed to be utilized and possessed @ .

4- Whichever a person possessed its construction he also possessed to
confess it even if he did not possess it ® , If he could not construct
it with wealth such as kinship and guardianship, he can confess it
because there is no evidence proof them except recognition .

5- Every right the other party commit himself with either by in-
tentional disposition such as conhabitation and marriage or by a
rule of Sharia such as a legal alimony and satisfaction guaranty of

damages © .

Examples of Rights that Proved with Recognition :
A) Recognition of Kinship :

It goes without saying that the kinship has particular importance
as it is one of the necessities that the religion imposed as aduty to
be maintained . And as recognition is one of the processes of
proof, we will study the following points .

Recognition of an Inheritor :
It is valid to confess of the inheritor to proof his kinship .
The conditions :
i- The confessed thing shall rationally be probable to be proved but if

(1) Al-Mubdi, V,10, P, 319-321 .

(2) Muﬂmi Al'Muhwjo VIzl P| 248 .
(3) Abid.

{4) Abid, P, 247.

(5) Al-Ashbah wa Al-Nathair, P, 264 .
(6) Wasajl n!-Ithbat, V,2, P, 243,
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agreed matter as there were some jurists who held the opinion of
its permissibility and others saw the contrary . The predomenant is
it is none division because recognition is a sole argument of the
suit and that the words of the confessor shall not be divided as to

take what will cause him harm and omit what give him a favour ),

Hearing The Evidence after Recognition :

Recognition is a master of evidences and the strongest argu-
ment nevertheless it is an argument limited only to a confessor
himself but does not go beyond him to third parties . So it is per-
missible to hear testimony altogether with recognition if it has a
favour for the person confessed for @ .

How recognition occurs :

Recognition occurs when every word indicates ratification and
recognition . Al-mighty says :

* Have you also found
Your Lord promises true ?

They shall say Yes” @,

Is Recognition Valid of an Un-known or of Total ? :

Recognition of an unknown is valid because recognition is in-
forming of a former right . Every thing is sometimes informed in
details and others informed in total . If a person confessed of an
unknown but rejected to explain it, he is to be locked up till he
shows the value of the right he confessed of because showing is
imposed as a duty and if he rejects to show he is to be locked up
like one who rejects to repay a debt ¥

Exclusion in Recognition and the Rule on it :

Exclusion means leaving out a portion the excluded from con-
sidered . Exclusion in recognition is valid, but exclusion is condi-
tioned to be producing to its effect as follow :

a/ Recognition shall be connected .
b/ Recognition shall be in words that he verbalize it and makes him-
self or the third parties hear his recognition .

(1) Abid, P, 260-263 . .

(2) Ibn Najeem : al-Ashbah wa Al-Nazair, P, 258-259 .
(3) Surat Al-Araf, verse 44 .

(4) Al-Figh El-Manhaji, V.8, P, 242,
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lized from witnesses and is like his knowledge of the legal judge-
ment that is to be applied . Thus, considering judgement merely as
a decision on the judge knowledge is an arbitrary consideration
based on no evidence .

On the other hand, accusation uncertainty and prohibition of
evasive legal devices before dishonest judges is exaggeration and
going away from contexts because a judge is a trustee and his de-
cision after recognition is a dicision on recognition but not on a
judge knowledge and because the Prophet (Allah’s blessing and
peace be upon him) said,” If she professes, stone her to death *.
He did not condition her recognition with two or four witnesses .
Preventing a judge from judgement by recognition; in condition of
existence of two witnesses on it means placing judges in the dock,
suspicion and doubt and deprive him of granduer and respect, and
this will spell commiting the offense as to attempt making the

right @

The Classes of Recognition :

1-

Recognition is classified with regard to form into three types :

The Simple Recognition : This is when a person confesses the
right as a prosecutor claims exactly with no amendment . This is
like one who claims a deposit with a specific description in type,
tribute and quality and he (The confessor) confessed it as it was .

2- Described Recognition : It means none confession of the claimed

right as it is , otherwise the recognition is amended in description
as one claims a delayed debt for two years and the period elapsed
but the debtor confesses the delayed debt for three years and the

period does not elapse .

Complex Recognition : It means confessing of the original in-
cident but associated with another separate incident that might
give the confessor a favour against what his rival claims for ex-
ample, he may confess of a debt but claims that he repayed,
cleared or equited it .

Recognition Division : The simple recognition can not be divided

and accepted no division, no disagreement on this matter never the
less the division in described and complex recognitions is a dis-

(1) Wasail Al-Ithbat, V.2, P, 260 .
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decide on all (V.

The second opinion evidences :

They infered with evidences as follow :

1- The Prophet (Allah blessing and peace be upon him) judged on his
knowledge Abu Sufian to pay maintenance as he said to Hind (the
wife of Abu Sufian) “ Take in fairness what suffice you and
your children ” . He did not ask her to bring evidence .

2- Al-mighty saying :

“ Stand out firmly
For justice ” @,

Justice here is known . So, it shall be stoodout for .

3- K it is allowable to judge on conjecture resulted from a witness
saying the knowledge is more appropriate .

4- Accusation might be through the evidence, that a saying of un-
accepted person is accepted .

Discussion of those Holding the first Opinion

of the evidences of the second opinion :

1- The story of Hind indicates a legal opinion but not a judgment be-
cause it was predomenant of his (The Prophet) dispositions as he
is a denouncer about Al-mighty Allah and the legal opinion and
notification are not judgement . Accordingly, disposition other
than legal opinion is scarce, so the predomenant is preferred .

2- If you say the opinion on the consequence, why did you say the de-
cision was on knowledge of jusitice .

3- Knowledge is better than conjecture but its involve of accusation
and judiciary rank corruption entails its expected ruin because
conjecture in judgement preachs the grandeur and forbid re-
alisation of interests .

4- Accusation in participation with the third party is weaker than
what is done independently .

Majority of Jurists (Consensus) refutes the first Opinion :
A judge hearing recognition is more proved than testimony be-
cause a judge knowledge of recognition is like his knowledge uti-

(1) Al-Mabsowut, V,16, P, 105, Al-Mughni V.9, P, 53, Al-Frouq, V.4, P, 45.
(2) Surat Anissa, verse 135,
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when he ran away as the result of abatement of the punishment
stiplulated in Quran for implicit revocation .

Witness on Recognition in Judgement Session :

Jurists have two opinions :

The first : The judge shall not decide on it till he hears it altogether
with two other witnesses . This was a saying of Malikiya and the
judge ¢ from Al-Hanabila @,

The second : The judge shall decide on his knowing of recognition in
his judgement session and this does not condition testifying . This
is stipulated by Imam Ahmed, Hanafiya , shafiya and Malikiya .

Evidence of the First Opinion :

1- The Prophet Hadith “ I am human like you; you carry on a law-
suit to me and some of you might express his argument brigh-
er than his rival, so I will decide for him for what X hear ” .
This indicates that judgement is according to the heard not ac-
cording to the known .

2- The saying of the Prophet (Allah blessings and peace be upon him)
“ Either your two witnesses or his taking the oath and nothing
else except those ” . Thus he limited an argument in evidence and
taking the oath rather than a judge knowlege .

3- Inference with rational : As man is fallible, a judge is fallible,
that his decision on his knowlege should be suspected .

The Second Opinion in Details : There was agreement on per-
missibility of the judge decision on his knowledge regarding dis-
credited and attestation but Aba Hanifah stated that the judge
should not decide on punishments stipulated in Quran according to
what he witnesses of their reason except in slander also he should
not decide on mankind rights by what he knew before his ex-
clusive jurisdiction. In this context the well-known (Al-Mashhour)
in Ahmed and Ashshafi’e schools of thought, it was allowable to

(1} The judge : Mohammed Ibn Al-Hussein Ibn Mohammed Ibn Khalaf Al-Firs, Al-
Baqadadi Al-Hanbali Abu Yali, he is a namator jurist and fundamentalist com-
mentator . He narrated, gave legal opinions , studied and became a judge. He was born
in 380AH and died in 458AH . Ibn Al-Imad Shatharat Al-Thahab , V.3, P, 306-307 .

{2} Al-Mughni,V,9,P,55, al-Frouq, V4,P,44.

{3) Abids Al-Mabsout, V,16,P, 106 . Ibn Addul-Bar, V.22, P, 216.
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brings probability and suspicion such as enemity , hatred, fraud,
forgetting or forgery (.

Recognition as a Limited Argument :
This means the limitation of the proved judgement by recogni-
tion against the confessor but not go beyond to the third party .

Revocation of Recognition :

If somebody confessed of a right and discovered what may de-
suade him from his recognition, the person confessed for may ei-
ther believe him or give him the lie . If he believed him his desua-
tion would be accepted and his recognition is considered as if it
\évgre not be but if he gave him the lie the matter will not be a part

m:

a/ The confessed thing may be a right of Allah that does not waive
with doubt as Zakat or a right of a person whether it is wealth or
something else . Jurists  agreed on none acceptance of his rev-
ocation of his recognition and consequently the confessed thing re-
mains in his responsibility never abate but by performance or release.

b/ The confessed thing is of Al-mighty Allah that ceases to be valid
with suspicion but proved by recognition such as adultery , theft,
and drinking wine, there was disagreement among jurists on the
rule of revocation . The majority of jurists believed that it is valid
to revoke of recognition absolutely ¢, they drew the conclusion
from some evidences such as Hadith Abu Hurairah who stated
“Maiz Al-Aslami came to the Messenger (Allah’s blessing and
peace be upon him) and said that he commit adultery, but the
Prophet tumed away from him and he came to him at the other
side and also the Prophet turned away from him and he said that
he commited adultery and the Prophet turned away from him, and
in the forth time the Prophet ordered to stone him to death in the
heat . When he felt the extremity of strike of stones he ran away
till he passed by a man holding a camel jawbone with which he hit
him and the people stoned him till he died and they informed the
Prophet with that , he said to them you should have left him ) and
this straight forward expression meaning to abandon the man

{1} Nathariat Al-Igrar (recognition theory) by Al-Sirjani, P, 312.

(2) Badai Al-Dai, V, 9, P, 4213 . Tabsirat Al-Hukam, V,2, P, 44 , Al-Muhathab, V.2, P,
346, Al-Mughni,V,5, P, 164,

(3) Fath Al-Qadir, V.2, P,223, Bidait Al-Mujtahid,V,2, P, 474, Mugni Al-Muhtaj,V 4, P, 150.

(4) Nail Al-Awtar, V,7,P, 114,
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b/ It shall mean the evidence of the professed right certainly and de-
cisively .

4- The Confessed Thing : It is the right that a confessor proved it
against himself for the others . It is conditioned with :

a/ It shall not be possessed by the confessor as soon as he confesses it .

b/ The confessed thing shall be in the confessor hand or in his re-
;onsibility to deliver it on his recognition to the person confessed

or.

¢/ It shall niether be rationally and lawfully impossible nor it shall be
lied prema facie i.e the confessed thing shall be based on a pos-
sible reason rationally and lawfully (V.

d/ It shall be of things that people deal in whether in itself on in its
same or in its like @ .

e/ It shall not be unknown in some cases, ie, it shall be known in des-
positions in which specification is conditioned such as sale and
rent .

The Effect Resulted from Recogniton :

If recognition is issued satisfying all its conditions, the con-
sequence is a demonstration of the right and binding the confessor
with what he confessed of, and accordingly a judge issues the decision
and he shall not hesitate , delay or refuse to decide, otherwise he is an
offender and his judgment deserves annulment in mutiplicity of ju-
dicial proceedings or to be none ratified by a top higher anthority if it
needs ratification . Al-Qarafi ) Stated that the principle of recogni-
tion is the obligation of the pious &

Recognition is a Complete Argument :

It is a complete argument in proving something that need not sup-
port to express the right . Thus, jurists said that recognition is a master
of evidences as it is issued from that who has absolute guardianship
on himself and on what he possesses and there is no existence of what

(1) Rawdat Al-Talibeen, V,8,P,25.

(2) Kashshaf Al-Qina, V,4,p,291.

(3) Al-Zuhaily : Wasail Al-Ithbat Fi Al-Sharia, V,2, P.254 .

{4) Al-Qarafl ; Ahmed Ibn Idris Ibn Abdu Al-Rahman Abu Al-Abas Shihab Al-Din al-
Sanhaji Al-Qarafi one of Al-Malikiya Scholars . He was an Egyptian bred , origin and
death he has publications zi:!i isprudence and the principles such as : Anwar Al-
Brouq Fi Anwa Al-Frouq Al-el'hakhuah' . He died in 684AH . Al-Alam by Al-
Zirakely P, 94 - 95

(5) Al-Frouq,V4,P,38.
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The Pillars and Conditions of Recognition :

1- The confessor : Is one who confesses of a right concerning an-
other against himself, whether this right is a debt or a kind and it is
the right concerning Al-mighty Allah or concerning human being .
The confessor is conditioned by :

a/ Maturity : recognition of a minor is incorrect .

b/ The reason : the mad, the unconscious or one who is out of reason
with an excuse for their none disposition and none distinction.

¢/ Option: recognition of the enforced one shall not be taken into account.

d/ Not to be under guardianship : if he is placed under guardianship
his recognition in debt transactions is in valid whereas his recogni-
tion of punishments stipulated in Quran and retaliation is valid as
they do not concern wealth .

e/ The confessor shall be earnest, that any word shall bear its real or
figurative meaning but if he is playful, his recognition shall be
considered as a sheer nonesense .

f/ The confessor shall not be suspected of his recognition i.e not to
suspect that the confessor intended not to tell the truth but he
meant otherwise as pereference of the person confessed for or dep-
rivation of some inheritors .

2- The Person Confessed for :
The Conditons :

a/ He shall be specific that to expect from him to offer claim and or-
der but recognition of an ambiguous is invalid .

b/ He shall have the capacity of vendication of the confessed thing .

¢/ He shall not give lie to the confessor, if he does so in his recogni-
tion, the recognition becomes null and void .

The Form : Jurists did not make condition as a specific form in rec-
ognition; It may be a straight forward word and this is clear-cut
evidence on the confessed right or it may be in writing that a per-
son tells a proof of a right concerning others against himself in
condition that writing is to be clearly written ¢V, or it may be in
gestures if the confessor is a dumb and unable to write and his ges-
ture is ununderstandable .

The Conditions on the Form :
a/ 1t shall be outright niether suspended on a conditon nor attached to

a time .

g

(1) Al-Fatawa Al-Hindia, V.4, P, 167 , Kashshaf Al-Qina, V,2, P, 498 ,
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Ibn Abbas said to witness with the truth ),

Wisdom in Recognition Legislation :

Wisdom in recognition legislation is for its necessity . Rules are
most often legislated for the need of people . There may be a right on
somebody but the owner of this right has no evidence, so unless rec-
ognition had been lawful and no argument against the confessor ,
more right would have been lost, but Islam is careful to proof and give

the right to their owners ¥,

The Rule of Recognition : It is meant by this the stable legal quality
of recognition as it may be required or unrequired by a legislator . On
this ground, recognition might either be obligatory or lawful .

The obligatory one is when the right which the confessor intends to
confess is a right concerns human, whether of the kind that obligates
bodily punishment as retaliation or financial or to be for a beneficiary
who is uninformed of this right . whereas the lawful right that the
thing which is intended to be confessed is the right concerning Al-
mighty Allah, which waives the suspicion as punishments stipulated
in the Quran for adultery and drinking of wine .

The Difference between Recognition and Testimony :

1- Recognition is a complete argument in itself and the decision will
be proved and confirmed according to it whereas testimony is not
an argument in itself and the right will not be proved according to
it but proved in association with decision .

2- Recognition is limited to confessor; it does not go beyond to the
others whereas testimony is an argument going beyond to the oth-
ers . Also the confessed right is stronger in evidence than the right
resulted from testimoney for the undoubtfulness of the first other
than the second .

3- A witness testifies on what he knows as what was mentioned in the
noble Hadith :

“Testify the exact you know” whereas it is allowable for the con-
fessor to confess according to probability as the recognition of the
inheritor on his father and recognition of unsatifying a dept ® .

4- Recognition is informing of the rights of others against self where-

as testimong is informing of the right of others against the others .

(1) Tabeen Al-Hagaiq, V, 5,p, 3.
(2) Al-Figh Al-Manhaji, V.8, p, 238 .
(3) Al-Majmou’ Shurhul-Muhaththab .
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Secondly : The Chastened Sunnah :

1-

Recognition lawfulness has been confirmed with some Hadithes :
Muslim and , Dawood , Al-Nisaie and Al-Tirmithi narrated about
Omran Ibn Hafs that a woman from Juhainah (Arabic Tribe) came
pregnant from adultery to the Prophet Allah blessing and peace be
upon him, she said to him “I had commited a sin which imposes
punishment stipulated in Quran, and T ask you to excute it on me”
so the Prophet summoned her guardian and said to him :

“ Treat her good and after she gives birth, bring her to me” .
When she was brought the Prophet ordered them to tie her in her
clothes and to stone her to death . After that he prayed on her

body » ) .

Indication of this Hadith : This Hadith has a clear-cut indication

that recognition is an argument because unless it had been an
obligatory argument on a confessor, the Prophet would not have to
stone to death that who had confessed the sin, that to be punished
with punishment stipulated in Quran . Since recognition is an ar-
gument on punishment stipulated in Quran which would be ofend-
ed off by suspicious it is prior to be on other than punishments
stipulated in Quran .

Thirdly : The Consensus : (The opinion of the majority of jurists)

Jurists agreed unanimosity on the argumentation of recognition
which is to be an argument on the confessor . No one of the jurists

disagreed @,

Fourthly : The Rational : Recognition is probable news that may ei-

ther be truth or lie . It is to be probable considering it is face, the
probable is not to be an argument but it is rendered so on a rational
evidence as a confessor is not accused of what confessed of
against him self; the appearance of the truth evidence on his rec-
ognition renders his recognition as an argument . Al-mighty says :

“ Nay man will Be
Evidence against himself ” ¢,

(1) Sahih Muslim, Sharh Al-Nawawi, V,11, p, 201 . )
(2) RBWdatAl-Tallbcen H V.4.p,3 ,HashinlAl-Dismlqi.V.3 r Py 397, M'Mubd’o

V,10,p,294.

(3) Surat Al-Qiyamas, verse 14,
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what recognition obligates from imposing decision against the
confessor and the definition on reality precedes the definition on
obligation . On the other hand Shafiya definition has a limitation
for not mentioning the third party and Hanabila definition was
generalized as it inclusive otherwise and agrees with linquisic def-
inition and limits to it V.

Recognition lawfulness :
Recognition lawfulness has been confirmed in Islamic legislation
sources as follow :
Firstly the Book : Al-Mighty Allah says :

“ And remember we took
Your covenant (to this effect)
Shed no blood amongest you
Nor turn out your own people
From your homes : and this
Ye solemnly ratified
And to this ye were witnesses ” @ .

Indication of the verse : (ratified) means that Al-mighty Allah es-
tablished an argument against them as they had confessed taking the
convenant . Thus recognition has been considered as an argument in

prooving the right which is imposed as an obligation on the confessor,

2- Al-mighty Allah says :
“ O ye who believe !
Stand out firmly
For justice , as witnesses
To Allah , even as against
Yourselves ” 4}

Indication of the verse : Witness against self is recognition against
his own because witnessing against the self is to bond it to the

right © | So, these verses and others indicate recognition law-
fulness and its argument .

(1) Al-Zuhaili : Wasail Al-I thbat Fi Al-Sharia Al-Islamia V.2, p, 235 .
(2) Surat Al-Baqarah, verse, 84 .

(3) Tafseer Al-Qortobi, V,2,p, 14,

{4) Surat Anissa, verso 135,

(5) Wasail Al-lthbat , V.2, p, 242 .
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Recognition as a Legal Process of Proof

Dr: Hassan Ibn Mohammed Safar

Praised and Exalted Allah has graced this nation with the mes-
sage of Islam which He renders as a final Sharia and He lays down
in 1t whichever actualizes human piety and looking after the rights
of mankind i.e He lays in it (Sharia) legal rules that make in-
dividuals and groups enjoy all the rights . One of the legal pro-
cesses of proof is “Recognition” . Since this process is one of jur-
istic issues that inclusive pearls of documents of laws, I would like
to notify its position in Islamic Figh (Jurisprudence) .

Definition of recognition :

1-

Linquistically it is submission to and confession of the right i.e I
recognize the right , I confess it @ .

Terminologically it has various definitions :

Hanafiya definition : It is informing of evidence of a right against
oneself for a third party @ .

2- Malikiya definition : It is the news that obligates the decision of its

correctness on the informer by the exact word or by a nother word
that stand for it ¥ . *

3- Shafiya definition: Informing of a right proved on the informer .
4- Hanabila definition : expression of a responsible who is reasonable

willing by the word of mouth or in writing in anologies or by ges-
ture or what on his patron, client or on his inheritor on what he
might be trusted in but not in fabrication © .

The selected definition is Hanafiya one as it defines recognition
with its reality whereas Malikiya defines it with obligation ie

(*) Aprofessor of Islamic rule systems , University of King Abudalziz in Jeddah, De-

partment of Islamic Studies .

(1) Tbn Manthour : Lisan Al-Arab,V,11, P, 102.
(2) Ihn Abdeen Footnotes , V,8, P, 104 .

{3) Hashiat Al-Disouqi, V,3, P, 397,

) Mughn.i AI'MUh‘-aL V,2,P,238.

(5) Al-Mubdie, V,10,P, 294,
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13- The research revealed that although inflation is known in differ-
ent epoch of history , but no one of Moslem scholars support the
idea of linking debts with the level of price .

14- The research has proved that linking doesn’t achieve the required
goals which are the achieving of justice and vanishing of inflation.

15- Experiments which were applied proved no success .

16- Those who support linking says paper money is exposed o de-
valuation, silver and golden money increase as well .

17- Linking according to the level of prices has many problems . The
research indicated the important ones .

18- The attempt of justifying linking legally (Shari’a) makes the jur-
ists legal opinions run after the serial of economic corruption .

19- Stability of money is the treatment for inflation .

20- The research presented both precautional solution and others for
the decreasing of currency purchasing power according to definite
requirments .

21- When devaluation occures to the currency due to a disaster, I be-
lieve in researcher believes in returning loans and debts in full be-
fore the occurance of the disaster .

22- H the conditions of the disaster were fulfilled, hence, the value
should be paid with different money . Thus, we reviewed the re-
sults of our research . Our last invocation that praise be only to Al-
lah the Cherisher of the worlds , and peace be upon the Prophet of
guidance Mohammed Ibn Abd Allah .
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3- Debt or loan and the like should be returned in the same value be-
fore the existence of the causes which devaluated the currency .

4- Whenever creditors fear of what might happened to the value of
the currency , in this case , they could lend commodities and stip-
ulate to receive the similar . _ '

5- Devaluation of money with the previously indicated reasons is
considered as a disaster obligating returning of debts and loans in
their full value before the occurance of the disaster .

Research Important Results

1- Linking according to general level of prices is an agreement held at
the time of contraction or on existence of governmental law cares
of evaluating the value of debts or loans and the like for a cur-
runcy or a commodity in order to satisfy debis .

2- Claim of linking with the level of prices has come as a result of in-
visible devaluation against commodities and benefits , that is to
say the declining of money purchasing value due to the increasing
inflation .

3- The research tackled the definition of inflation, its main reasons ,
and means of treatment .

4- The research tackled the explanation of linking with the level of
prices, indicated meanings of price , similar and the value . ~

5- The idea of linking manifested in non-Islamic countries . Many
western economists disagreed concerning its nsefulness . This idea
executed in definite terms in some Latin America countries .

6- Contemporay researchers had set two opinions concering this is-
sue : the first permit linking , while the second forbid it .

7- A resoluation of Islamic Figh Majma’ in Jeddah in it’s Fifth and
Eighth session was issued indicating that what is important in stas-
isfying debt is to repay the similar rather than value .

8- Several symposiums were held for this issue, some of them held
before the resoluations of the Majma and some after that .

9. Evidences presented by two parties were reviewed and discussed .

10- The research has preferred not permitting linking debts and loans
with the level of prices because it is supported by clear evidences .

11- The research has shown that kinking with the level of prices, is
but a usury contract, if implemented, it will develop into a usury
investment style . ‘

12- Linking according to the level of price leads to excessive sale of
uncertainty (gharar) as well as ignorance with regard to the
amount of price, whereas money is evaluated for commodities,
and not the contrary .
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buyer because nobody can be guaranteed .

Evidences of Considering Disasters

1-

What is narrated by Jabir about the Messenger of Allah may
prayers and peace be upon him that he said, *“ If you buy fruit
from your brother then it is affected by a disaster, you will not
be allowed to take any of it, How do you take your brothers
property without any right ? ” Narrated by Muslim (|

Jabir may Allah be pleased with him has narrated “ The Prophet
may prayers and peace be upon him has ordered the con-
sideration of disasters . Narrated by Muslim . This (Hadeeth)
clearly proves the obligation of considering disasters. While the
second (Hadeeth) has expressed this matter as an order which in
turn indicates obligation. When the devaluation of currency
reached one third, then disaster should be wholly considered,
whether this devaluation occured due to external, internal war, or
for a compulsory reason, here a disaster takes place. So, it will be
necessary to return the debt or the loan according to their values
before the occurance of the disaster .

The Islamic Figh Majma’ has decided the following :

In indolent contracts like exporting and contracting, when condi-
tions change in a drastic manner and accordingly a great loss oc-
cured to the debtor without negligence, in this case, the judge has
the right, when a dispute starts, to modify the rights and obliga-
tions .

The judge has the right to delay the obligated (debtor) when there
is emmergency cause until it vanishes on condition that this delay
should not cause damage to the creditor .

As a summary of what I say about loans and debts which their
value has decreased at the time of repayment, they should be com-
pared to disaster (Natural damage like rain and weather) according
to the majority of scholars (Jamhour) who support considering dis-
asters , This is achieved by the following conditions :

This reason should be internal or external wars or even ca-
tastrophes such as earthquakes when they affect the economy of
the country causing decreasing of its currency .

The decrease should be great reaching one third or more from the
time of contract up to the time of satisfying debts .

{1) Sahih Muslim (along with its commentry) V.4, P, 62 . Section (Al-Musaqa), Sunan Abj

daoud, V,3, P, 746
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ure , weighing or number . This is not possible with respect to
linking according to the level of price . Some of them believe that
linking helps the acuteness of struggle inside the society between
trade unions and companies in order to get bigger shares than the

national income

Legal (Sharia) Solutions
Currency stability and fixing of its value are supposed to be the
proper treatment of inflation . This can be achieved by two ways :

The first one : through precausional soluations :

1- Implementing of all legal (Sharia’) rules in all fields such as abol-
ishing of usury (Riba) .

2- Control issue currency . .

3- Islamic states should carry out a moderate consumption obeying
Almighty Allah when says :

“ Eat and drink
But waste not by excess,
For Allah Ioveth not the wasters ” @ .

4- Increasing the economic cooperation among Islamic states .
5- Directing savings to legal fields like sharing of the profit (Mu-
rabaha) and partoership (Musharaka) .

The second : solutions set for the matter of devaluation . Qur proper
Shari’a doesn’t compat correct solutions .
Disaster : linguistically it means hardship, ® and as a term , it
means what can not be prevented by an army or for it comes from
the heavens @ , Disater is of two Kinds :

1- A kind which man has no relation with like rain and hot weather .

2- A kind comes as result of man which jurists agreed upon that it
should be taken into consideration®®. And another one comes from
man which can’t be included like the action of the ruler and the
army . Here, arises a disagreement . As for Malikiya and Han-
abila,® they say it is a disaster which should be considered by the

(1) Linking of value according to the change of prices . P, 6 .

(2) Surat Al’araf verse 3.

{3) Al-Sihah, Al-Qamous Al-Muheet, Lisan Al-Iarab, Al-Misbah al-Muneer , Article (Jawah) .
(4) Mukhtasar Khaled M’a Al-Sharuh Al-Saghcer V.3, P, 244 , .

(5) Al-Shurh Al-Sagheer V.3, P, 244, Al-Mudawanna V.5, P, 38, Al-Hawi ,V,6, P, 251 .
(6) Al-Muddawana, Al-Shurh Al-Kabeer, Al-Mughney , V,6, P, 179 .
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conditions . But satsfying them according to the nominal value is
permissible .

Secondly : As for their saying that, linking dealings with the level of
prices include lack of knowledge as well as uncertainty (Gharar) .
Verily, all the Islamic investment concracts include some ignor-
ance and uncertainty (Gharar) is different degrees . As a matter of
fact, in investment contract such as sale and rent (Ijara), there is
some knowledge which negates ignorance . But as to (Gharar),
when it is insignificant, it will be forgiven, but if it is excessive,
the contract will be void . However, there is no uncertainty (Ghar-
ar) in partnership as stated by Hanifiya and Hanabila schools of
thought, (Mathahib)(® . Malikiya and Shafi*iya ® did not stipulate
that, rather they believe in the division of profits and loss due to
the amount of money .

- Preference

What is preferable is that linking debts and loans with level of
prices is not permissible, because this linking is considered as
(Riba) in which borrower and debtor pay more than what they got
also linking may develop to usury investment style. Thus, taking
evidence from the principle (No harm, not to be harmed) (Harm is
removed) is replied upon that harm is not removed by a similar
harm and linking leads to more injustice for it protects creditor
rather than debtors . If linking is implemented in banks which deal
with usury , then deposit should increase according to that of pric-
es . Those who support linking, relied in their evidence on the
mental as well as weak statements , Rather , it was mandatory on
them to refer to Allah’s Book and the Sunna of His Messenger .
Evidence of that what Almighty Allah says :

“If you differ in any thing
Among your selves , refer it

To Allah and His Messenger ”

And what is stated by those who support linking, that return of
debts and loans according to their actual value, may lead to the re-
semblance stipulated in traditions (Ahadeeth) is not yet proved ,
because resemblance manifests in the amount according to meas-

(1) Durar Al-Hukkam V3, P, 370 .
(2) Al-Sharuh Al-Kabeer Li-Dirdeer v,3, p, 281, Mughney Af-Muhtag V.2, P, 215 .
(3) Surat Al-Nisa verse 95.
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speculation (Mudharaba), because its price value frequently
changes and becomes as a commodity (.

Discussion of Opinions of those who Prohibit Linking
Firstly : The reason behind the prohibition of linking according to

1-

those who forbid it, has been based on (Ahadeeth) which stipulate
returning the similar which in turn is achieved when the actual val-
ue is returned @ . As for some people, the reason of prohibiting
compensation according to some jurists is not because it leads to
usury (Riba) , but they are not certain as to the guaranty of it . The
statement which indicates that , what is required by similar is the
actual value, is not correct . So that, setting , both legal rules and
linguistic principles is necessary .

Therefore, value when it agrees with or becomes equal to, is the
amount of money paid against a certain item due to the evaluator .
As a proof of that, the saying of the Prophet may prayers and
peace be upon him “ Geld is for gold as far as they agree in
weight , and similarity and silver is for silver as far as they
agree in weight and similarity , yet whoever increases or rath-
er asks for an increase, then this is usury ” @

And what is said about jurists who forbid compensation is that
their reason behind this forbidding is not that it leads to usury
(Riba), rather, they are not certain of its guaranty, that is to say, is
it the loaned value ? Or is it the actual value 7 . The answer is as
follows :

As for the loan guaranty, it is juristically proven because it is the
s

2- The stateraent that they forbid compensation is not because it leads

3.

to usury Riba, this statement is rejected because usury of the loan
is comperhensive .

The researcher statements that if payments of debts by its real
money value or satisfying them according to the nominal value is
condsidered as a sort of Riba is not correct . This is regarded as a
spoiled analogy which resembles the statement of the people re-
lated to the pre-Islamic paganism age (sale is the same as usury
(Riba) . Thus, satisfying debts according to the actual value is con-
sidered as (Riba) because it does not lead to the resemblance of

(l) A:l'!'l‘idayah vn7v Po 170 .

(2) Linking of dealings according 10 change of prices, P, 24,
(3) Legal Financia! Dealings P, 135,

(4) Sahih Muslim (Along with its commentry) V4, P, 49 .
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1-

What is mentioned by Abi Butayen does’nt declare obviousiy that
Ibn Taymiya approved the repayment of value in the state of high
or low cost without prohibiting the act by the governor . Yet , he
doesn’t mention a clear staterment . He stated in (Shareh Al-
Mubharar) “It is stated as concerning the loan that when nullified
dirhams were prohibited from dealing, what is necessary here , is
their value which should be considerable in all the damaged items
as well as in usurpation and loans . It is known that the defect re-
gards to a certain thing is not required . What is required here , is
the defect regards to the quality, and the quality is not regarded as
defected unless its value decreases . We notice that the defect of a
particular debt is the bankruptcy of the debtor . While the deffect
to a definite item is considered when it decreases . But as for qual-
ities, there are really no defects . After this review, we say that Ibn
Taymiya has approved the repayment of value for-sale or loans
whether money’s value increases or decreases . .

Ibn Taymiya approved the value when prohibited by authorities
in dealing with all debts, while Hanabila confind it on the sub-
stitute of loan as well as the definite price . Although some Han-
abila jurists have shown interest in the opinions of Sheik Al-Islam
but they didn’t mention any thing about him regarding the high
and low cost (. So Ibn Taymiya opinion is entirely concentrated
on the prohibition made by authorities for the invalid money as
well as (Filous) . Consequently , devaluation has nothing to do
with circulation .

Sixthly : It is not possible to measure paper money to (Filous) for the

1.

undermentioned reasons :

It is known that paper money is considered as the basic circultaing
money all over the word, even gold and silver are no longer a me-
dieum of exchange, while Filus (coins such like Halala) became
an assisting currency .

Paper money is an independent money which is attached to gold
and silver in all rules . And by attaching it to (Filous) will not be
comect as far as fundmentals of correct attaching are concerned .
This what was stated in (Hidaya) . As for Abi Hanifa and Abi Yu-
suf, it is not permissible to use paper money in partnership and

(1) (Attawdheeh Fi Al-Jam' Baynal -Mughni® W\ ceh) by Shihab Addin Ashobaki,

copied in the Scientific Research Center at Ummal-Quora University . No 98, Hanbali
Jurisprudence .
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(Filos) in either loan or deferred sales in case of the high or low
cost of (Filous), the most famous books of Hanafiya never men-
tion such a statement . What was said by Abi Yousuf in respect to

value, has been stated and derived from Ibn Aabdeen ¥ who
adopted it from the book (Al-Muntaqga) . :

Referring to the above mentioned statement of Abi Yousuf, it is
regarded to have a focus of attention due to the following reasons :

1- The big number of transcribers who agreed on repaying the similar
in case of high and low cost of money .

2- The books which mentioned the repaying of similar and which
confined Hanfiya disagreement on depression, are the authorized
books in the spreading of Hanafiya school of thought (Mathhab) .

If we supposed and admitted the correctness of referring such
statement with regard to high or low cost of money to Abi Yusuf,
there, it would be incorrect to compare the judgement stated by
him with the decreasing of purchasing power of paper money , be-
cause his saying is justified with annulment of price of value . It is
noticeble that the decreasing of purchasing power of the paper
money in the present time doesn’t nullify the value of their price
for, they remain as prices . So, no one can oppose that .

- What was referred to Abi Yusuf of repaying the value of money can
be applied regarding gold or silver . There were many opposers of
what was stated by Abi Yousuf .

As for what was referred to Rahwani * - from Malikiya - was
not accurate due to the following :

a) The origin of disagreement occured due to the invalidity of money
as Rahwani stated the Malikiya opinion which required the re-
payment of similar in the state of low and high cost, and also there
is no disagreement in this matter, however , disagreement takes
place in case of depression .

b) Rahwani stated that, whoever believed in value in case of in-
sufficiency, he sHould withdraw this judgment .

- According to what is referred to Shiekh Al-Islam Ibn Taymiya of
maintaining the repayment of value in money whether their cost
increased or decreased, will be a focus of attention :

(1) Ibn A’abdeen : Mohammed Amin Ibn Omer Ibn A’abdeen Al-Dimashqi , He was a jur-
ist, born in Damascus 1198H and died in 1252H , He has many books (Rudul Al-
Muhtar Ala Addur Al-Mukhtar), (Al-Raheeq Al-Makhtoum) . See Hadiyat Al
Aarifeen V.2, P, 367, Al'alam (Zirakely), V.6, P, 42 . )

(2) Al-Rahwani : Mohammed Ibn Ahmed Yousuf Al-Maghrabi Al-Maliki who died
1230H . From his books (Al-Hashiya Al-Kabera Ala Mukhtasar Khalil Fi} Furo')
(Kashf Al-thonoun A'an Asami Al-Kutub wal -Finoun). V,6, P, 357.
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“ O ye who believe !
When you deal with each other
In transactions involving
Future obligations
In a fixed period of time

Reduce them to writing” .

As for the linking with the level of prices, many legal (Shari’a)
statements which we have mentioned in the the evidences were set
by those who prohibit such linking, had proved its impermissibil-
ity . Accordingly, a contract would not be valid unless price is
mentioned .

Fifthly : Measuring contemporary money by (Filous) due to the pre-
ferred opinion which states to repay the value for (Fils) . Hence,
the majority of scholars think that it would be obligatory on both
debtor and borrower to satisfy the debts if it is (Filous) w1th9ut in-
crease or decrease . Ibn Rushd, @ in this concern has obligated
those who support reference to value by three obligations :

a) Contracters are not permitted to annul the contract when the price
or the priced item is in the form of goods .

b) Whenever the dealing with (Filous) is prohibited by the governor
and gold and silver, are replaced instead, in this case, debtor
should satisfy his debt for gold and silver . )

c) whenever authorities replace measuring or weighting scales by
smaller or bigger ones consequently, the purchaser should be
abide by the last scale of measuring .

Editing of Scholars Statements who
Believe in Returning the Value

1- What is referred to Abi Yusif ® as conceming the repayment of

(1) Surat Al-Bagara verse 282 .

(2) Ibn Rushd : Mohammed Ibn Ahmed Ibn Rushd Al-Andalusi , from Qurtuba, Maliki
jurist . He has compiled nearly fifty books (Bidayat Al-Mujtahid Wa-NihaXlat Al-
Mt.lqtasidg . ‘(',M;u];ajs?ls-Addilah). {Al-Tahscel) . Bom 520H, died 595H . See Al'alam

¥)o ¥y T, »

(3) Abi Yousif: Ya’acoub Iba Ibrahim Ibn Habeeb Al-Ansari . Al-Kuffi . A close friend of
Al-Imam Abi Hanecfa and his student . He was the first who spread Abi Hanefa
school of thought . He was jurist, Hadceth keeper and the first who was called (the
judge of judges). He was the first one who prepared books in the fundmentals of ju-
rispredence according to Abi Haneefa school of thought . he has many books about
Hanafi jurisprudence . Bom 113H, died 182H , See Al'alam (Zirakely) V.8, P, 193 .
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such a principle; because jutice prevails by observing Allah’s Sha-
ri'a.

Secondly : What was stated by them that linking of debts and loan
with level of prices may lead to satisfy debtor loan according to its
actual value , this leads to the required resemblance as in the Holy
tradition (Hadith) * Similar is for similar ” , is not considered a
correct statement , for it can not be applied on the legal principles,
and that because the resemblance in (Sharia) can not be achieved
only through measuring and weighting and can be achieved
through value as it is believed by those who call for linking as in
the prophetic (Ahadeeth) . It is narrated about Abi Huraira that he
said, the Prophet of Aliah may peace and prayers be upon him said
“ Gold is for gold as far as thy agree in weight and similarity,
and silver is for silver as for as they agree in weight and sim-
ilarity , thus , whoever increases or rather asks for increase,
this is usury ” ().

This (Hadith) indicates that it’s not permissible to sell gold or
silver basing on their kind rather than their weight . Also , Abu
Huraira narrated that the Messenger of Allah may peace and
prayers be upon him said “ Dinar for dinar without difference
between them, and a dirham for dirham with out difference
between them” ®. Sharia was not with prohibiting differnciation
and prohibiting a minimum increase, but it prohibited what is sus-
pected to lead to similarity because it is based on guessing and es-
timation of the product as it is in the contract of barter in dates
(Muzabana)®, The reason for prohibition in usury (Riba) is the
differenciation . Practically, linking loans and debts and the like
with the level of prices doesn’t lead to similarity in the actual val-
ue because it is based on estimation . The prementioned (Aha-
deeth) indicate that the accepted similarity in Sharia is, however,
the similarity regarding estimation .

Thirdly : Basing on the two principles (Not to harm, nor to be
harmed) (Harm should be removed) as an evidence , is refuted by
stating that a harm should not be removed by another harm ¢ .

Fourthly : Their derivation of evidence from “Installment sales”
where repayment is more than the cash price is unacceptable be-
cause such sales were approved by Sharia as Allah Almighty says:

-

(2) Sahih Muslim (along with commentry) V 4, P, 100,

(3) See the (Contemporary Jucisprudence Research Journal) V.21, P, 98, Dr Salih Al Marzougi
(4) Al-Ashbah Wanathair (Syouti) P, 95 . ) I
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Sixthly : Linking loans and debts with the level of prices is con-
sidered as conversion of correct situations .

Seventhly ¢ It is not permissible to measurse loans and debts in case
of increasing value of money on the Mosiem .

Eighthly : The curmrency has devaluated in many epochs of Islamic
history, but jursits never asked to link them with level of prices .
During these times and inspite of the excessive high cost which
undoubtedly met with a severe devaluation and inflation, no schol-
ar called to link dealings such like debts and loans with the level
of prices . In order readers not to be confused, what was pre-
viously indicated by some jurists about repaying the value and op-
posed by the majority of scholars (Jamhour), is applicable only in
respect to the state of insufficiency or when the governer changes
the currency or when the currency devaluated . What has been said
concerning the state of high or low cost of currency, is mainly to
gold and silver and not to the prices of goods . Thus it is con-
sidered as a sort of compensation rather than linking .

Discussion of Evidences

1- Discussion of evidences of those who believed in linking with the
level of prices :

Firstly : It is true that Almighty Allah has ordered us to be fair and
just in all our transaction and not only to be just in measuring and
weighting . Allah says in this concern :

“ Give just measure,
And cause no loss

(To others by Fraud)” ¥,

It will not be correct to derive your evidence from verses to per-
mit linking debts and loans with the level of prices . On the other
hand, it would be injust, although the Holy verses indicate asking
justice in every thing . On a third hand, linking debts and loans
with the level of prices is not fair, for it leads the lender or the
creditor to take more or less than of what he has granted, and this
considered as excess usury (Riba Alfadhl) which is a contradictory
to justice as well . If it is right to derive evidence from the Holy
verses then, it would be.more prior to derive from it a refusal of

(1) Surat Ash-Shu’araa’ verse 181,
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Evidence of those who Prohibit
Linking with the Level of Prices

Firstly : The paper money now used all over the world as a self ex-
isting money which is the same as gold and silver . Hence it is
considered as a money which has all the characteristics of being
valuable . It is mentioned in Almudawansa of Al - Imam Malik
“I said a man asked another man * lend me a dinar or half a dinar
in a form of dirhams, then the man gives him , in what form can
he satisfy this debt according to Malik ? He stated that he should
{)ay hi{lr; back similar dirhams whether their value becomes high or
ow ”» .

Secondly : Linking loans deferred sales or dower with the level of
prices leads to usury (Riba) .

Thirdly : Linking loans or debts with a certain currency or with a val-
ue of group of commodities in the day of contraction, is contra-
dictory to the statement of Prophet of Allah (Hadith) which was
narrated by Ibn Omar may Allah be pleased with them,” I said, O
Messenger of Allah I sell camels in Bagi’ (place of Arabs), I sell
for dinars and buy for dirhams , I sell for dithams and receive for
dinars . Buying this for this and sell this for this , then the Mes-
senger of Allah, peace and prayers be upon him said “ It is not
bad to buy it for the current daily price unless you depart and

there between you a non-settled matter ” .

Fourthly : Linking of loans and debts with the level of prices causes a
successive gharar (sale of uncertainity) which occurs due to lack
of knoweldge of the amount of price . Both seller and buyer, the
lender and borrower don’t know the amount that should be paid at
the end of the period for they don’t know exactly how much is the
value of the commodity . And one of the conditions of sale is to be
imformed of the amount of price .

Fifthly : Althought of linking both loan and debt with the level of
prices represented in a paper money is not permitted , never the
less, in similarities like wheat, it will be obligatory to return its
similar .

{1) See Asharuh Al-Sagheer V.2, P, 23.
{2) Sunan Abi Daoud . Verified by (Izzat Al-Da’as and Aadil Al-Sayed) . V,3, P, 650.
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controversy for the borrower to return it (in similar form) whether if
become high or low in value (¥,

In (Adurar Alsuneyah), Sheikh Aba Butayen was asked if (Dir-
hams) dealt by was in high or low cost : he replied, “my companions
had told me that whenever a sale is concluded by definite currency
such like cancelled or decieved (Dirhams) and later they were pro-
hibited by the governor; in this case, the sellor is not obliged to re-
cieve the money . However , he has the right to take it according to its
value when the contract was concluded” . Sheik Taqui Addin ® (may
Allah rest his soul in peace ) has said that measure of loan is the same
as that of debts previously mentioned . That is similar to the com-
pensation paid for the damaged item,which was taken by force , blood
money (Diya) and the engagement to emancipate a slave for a certain
sum of money (Kitaba) . Al-Athram said “ I heared Aba Abdullahi
asks about a man who has a cancelled dirhams on someone, then these
dirhams were stopped by authorities, he said , he may take their value
in gold . What is meant here is that, the companions verily obligated
the return of the value of what we have stated in loan .

The Opinion of those who Prohibit the Linking
with the Level of Prices :

Those who prohibit doing that have based their arguement on what
has been issued by the symposium held in Islamic Bank of Jeddah;
that “linking of debt and loans with the level of prices whatever their
origin, is not permissible . That when the two parties stipulate in the
contract the linking of the currency which was paid in the sale or the
loan with a commeodity or a group of currencies, in such a manner that
the debtor would be obligated to satisfy the creditor, the value of this
commodity or currency at the fixed time for settlement” @ . “ Also in
the fourth resoluation of the (Symposium of Currency Issues) : “It is
not permissible to agree on registring the debt on the debtor’s re-
sponsibility what is equal to the value of this currency in gold or any

other currency, so that he may be obligated to pay in this currency” @,

(1) Tanbech Al-Rughoud , P, 59 . o

(2) Ahmed Tbn Abdul Haleem Ibn Abdul -Salam Al-Dimashqi . He is good speaker , Qu-
ran kecper and interpretor , and a jurist . He has many usful com%lanons of nearly 300
volumes , Born 661-Died 738 sco Al-Bidayah W yah (Tbn Katheer) V,14, P, 138-
146 . Al-A’lam (Zirakely) V,1, P, 144,

(3) This was from 27-30 Sha'ban 1407H , 25-28 April , 1987 ,

(4) Held in Islamic Development Bank , Jeddah from 18-29, Shawal 1413H .
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this time . They also believe in Islamic justice to protect creditors’
rights as well as owners of deferred debts. Hence , they see no
way but to link loans and debts with regard to level of prices in or-
der to get an economy which adheres to deferred contracts .

Evidences put forward by those who believe in the Linking are :
From the Quran, Allah says :

“ give measure
And weigh with(full) justice ” ) .

And also Allah says :
*“ And weigh with scales

True and upright” @,

Settlement with justice include all the financial transactions and is
not confined only to weight and measuring . As we know, usury
?zlllftli deferred loans would not be paid in it’s real value in case of
inflation.

The payment of the real value of the money which was exposed to
high or low cost on the day fixed , should have priority .
Returning of loans and debts according to actual value, whether its
amount increases or not, at the time in which they were paid, can
be achieved according to the holy tradition (Hadith) stated by the
Prophet peace and prayer be upon him in which he says * Similar
should be paid for similar ” .

Hanafiya approval of specifying price of deferred sales to be high-
er than prices of cash sales is considered as an implicit confession

of the time value with regard to money .
Some have permitted the linking of loan and debts whenever the
CuITency is a paper money .

As for the disagreement between Abi Hanifa and Abi Yousuf, it
is concerned with the high and low cost of Filous and Dirhams
(coin money) thought to be cheated . As for the (Dinars) and Dir-
hams which are not thought to be cheated, then, there will be no

(1) Surat Al'ana’am verse 152.
(2) Surat Ash-Shu’araa’ verse, 182 .
(3) (Linking of dealings according to the change of prices), p, 24 .
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2- The increase in the total demand for commodities and services in

the community in comparison with the total out put, so that dis-
uilibrienm occurs and prices go on rising .

3- The increase in production costs and its effects on the prices of
produced commodities .

4- The inflation’s external factors which can be summarized in the
rising prices of imported, consumable , produced and medium
commodities .

Opinion Stated by Callers of Linking
It is supported by the monetarians group . Alsheikh Assalami
said “ Contractors in deferred liabilities are permitted to adjust the
value of the obligation according to a criterion to be referred to in
the settlement, like gold . Thus , each of the two parties will be
acquainted with one’s affairs. Some of scholars believe that the value
should be returned. They have different opinion in this regard :

1- Wahba Al-Zuhaile and Nazih Hammad supported the opinion
which states that the currency value which was affected by high or
low cost should be returned because this opinion should have pri-
ority of consideration and is the nearest to justice; therefore, the
value should be returned at the due date . ’

2- Shiekh Ibn Abihi and Farfour are of the opinion which necessitates
the modification of the contract engaged by with regard to this
currency in both rights and obligations .

3- Sheikh Zarqga believed in the necessity of modifying debts and fi-
nancial commitments of that curruncy whatever their origin .

4- Dr. Al-Ashghar said that decreasing of purchasing power of the
paper money should be modified in all deferred debts .

5- Dr. Alqurrah set two standards one can depend on . The first, to de-
pend on the level of prices of the basic goods . The second , to de-
pend on gold as a standard on value’s estimation .

Supporters of these opinions disagreed on the measure as follows :

a) It should be referred to the specialists and experts to decide what
is moderate or excessive .

b) It should be referred to the proper authority who is premost ca-
pable in knowing the public interests .

c) The limit of excessiviess is determined by one third, the same as in
the disaster which is considered with respect to fruits .

d) The excessive decreasing of money’s value affects the creditor .
Supporters of this opinion stated that inflation is a characteristic of
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demand @ ., As for depression of money in jurists’ terminology, it
means that there is no circulation of goods in all countries .

Scarcity : (insufficiency) -

It is the state of non-existance of money in transactions while it
exists in banks or kept in houses @ . It is noticeable that with re-
spect to the matter of high and low cost of money as defined by
Jurists, it doesn’t take place as concerning paper money in this
age , because gold and silver are not used as money. As for money
depression in present times, concerning paper money , it occurs in
the following cases :

I- When the government stops issuing the circulated money and re-
places it by new one and this occures in either two cases , the first
is when the authority moves from the president of the state to an-
other one . The second , is when the government is over thrown by
military coupe and a new one comes instead .

2- When the government is overthrown as a result of an invasion by
another country . Accordingly, curruncy is cancelled and the con-
querers curnuncy is, therefore, obligated to the people @ .

3- When a political collapse occurs due a civil war; accordingly the
government loses its anthority, and currency suffers depression .

6- Inflation according to Economists’ Terms

It is a progressive movement of prices due to the demand surplus
which exceeds the supply capacity ¥ . Inflation is a movement of
prices which tends to be rocketing in a sustaining manner and oc-
cured as a result of the increasing demand of consumption .

As for deflation it is an economic state in which the amount of
liquid money decreases compared with the amount of goods and
service available in a certain country .

- Reasons of Inflations
Reasons of inflations in Islamic states refers to monetary reasons
and structural ones and may be due to both factors .

1- The monetary factor is due to the increase in the amount of money
circulating in comparison with the amount needed in the day to
day dealings .

(1) Al-Misbah , article (kasad) .

(2) Patawa Qadey Khan, Tanbeeh Al-Rugoud.

(3) As happened in Iragi's invasion of Kuwait 1411H ,

0] ted from (Inflation, Theoritical Introducation for its concept, reasons and effects),
By Dr. Shawgi DunyaP, 4 .
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manner that its value might be affected, such as eggs . While Sha-
fi'ya defined it * What is restricted by a measurment or weight in

which forward buying (salam) is allowed * @,

Definition of Value

Linguistically, it is the item’s price with respect to evaluation .
What is meant by that, is the price of commodity when evaluated . As
in jurists terminology , it is whenever it equalizes or being equivalent
to the same according to the market price due to the evaluation of spe-
cialized men and considering it according to the time and place wheth-
er it was a sold item or other . Accordingly, the value is designated to
the price of similarity . Here Ibn Al-Qayim ¥ (may Allah rest his soul
in peace) indicates fine difference between the price of similarity and
the value of similarity when he regards the value of similarity to be
the market current price and the price of similarity as the market price

at the time of settlement @,

4- Difinition of Value according to Economists

The nominal value is what inscribed on it ¢, and specified by the
government . Accordingly, the nominal value for debts and loans is
that definite amount according to the number of monetary umits on
which the two contractors have consented upon at time of contraction
. This is called price, and it is mandatory to repay the same .

As for the real value, it is the purchasing value of money which is
supposed to be the amount obtained by the unit of currercy © paid.

5- The High and Low Cost of Money
It is when the value of money increases or decreases with regard to

gold or silver
Depression, lingaistcally means goods are not saleble due to a weak

(1) Durar -Al-Hukkam (Ali %dar) v.l,P 105.

(2) Fateh Al-A’ziz V,17, P, 268-269 . .

{3) Ibn Al-Gayem ; Mahammed Ibn Abi Bakr Al-Zar'i one of the great scholars (Ulama) ,
born and died in Damascus . Received knowledge from Sheikh Al-Islam Iba Tay-
miya . He who spread his books . He has many compilaltions . (Aa’lam Al-Muqi‘cen)
(Zad-Al-Mi*aad) Bomn 691H Died 751, See (Al'aalam) by Zirakely P, 6, P, 56 .

4 (Conwupt of value and its theory in Islamic economy) p, 59 , PHD paper from Umm Al-
Qura University by Dr, Fidad Al’yashi .

{5) Incyclopedia of economic terms, by Dr. Hussein Omer P, 194 .

(6) Introduction in money and banks , by Dr, M.Zakey -Shafi't , P, 67 .

m Tmh A!-RIIqOUd .2. Pu 58 .
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both contractors and gave their consent to it . While the second sort is
when the government issues a general law with which it obliges all the
people to link their debts and deposits with the level of the cost of liv-
ing . The standard of cost of living reflects the cost of a certain com-
modity . And services supposed bought by an ideal consumer . They
include clothes , food, housing, transportation and energy . It is not-
icable that the standard of cost of living depend on following abasket
of commodies and services through time and to compare that price
with the basic price; for example, the price of 2 commodity was (100
Riyals) and it increased to (110 Riyals), so an increase of 10% has oc-
cured to the commodity .

2- Definition of Price

Linguistically, its the compensation taken by the seller in consent of
the other party (buyer) against the sold thing whether it is the same or
a commodity . Allah Almight says in this regard :

“ The (Brethren) sold him
For a miserable price

For a few dirhams counted out ” & .

While price as a term means , whatever the contractors agreed upon
whether it exceeds the value or becomes lesser ¢ .

3. Definition of Similarity

Similarity refers to similar items which means something to be like
the other, or, the thing it self .

Similarity as a term means whatever is found like it in the market
without a considerable discrepancy ¢ , This agrees with Hanafiya,
Malikiya and Hanabila schools of thought (Mathahib) . However, Ma-
likiya stated * What is restricted by measurment or weight, or number
with no discrepancy in its units . This is conditioned by being avail-
able in the market ™ .

Hanafia and Hanabila had compared it to what is restricted by mea-
surment or weight, or a number with no discripancy in its units in a

(1) (Inflation and jts impacts in the society) by Dr, M.Ali Al-Qurrey . p, 9.
(2) (Al-Mufradat Fi Ghareeb Al-Quran), Taj Al’arows .

(3) Surat Yousuf verse 20.

(4) Radul -Mubtar . v.4,p, 51,

(5) Addur Al-Mukhtarv,5,p, 117-118.
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The Attitude of Islamic Laws (Sharia)
as concerning the Linking of Loans
and Debts with the Level of Prices

Dr. Salih Ibn Zabin Al-Marzougi *)

O, Allah may you pray and give peace and blessings upon the slave
of Allah and His Messenger, our Prophet and master Mohmmed who
he said * I have left for you two things, if you abide by them you
mllnezfr go astray : The Book of Allah (the Quran) and my Sun-
nah” ',

There are so many economic problems which occur in Islamic
countries whether they are developed or not . These problems are
widely discussed by Western economists, and a solultions were made
according to their own point of view without subjecting them to Is-
lamic rules . These solutions have been transferred to the Islamic
states . The most important problem is the decreasing of purchasing
power of the paper money due to inflation and wars . This issue has
been discussed in Islamic Jurisprudence Majm'a in Jeddah .

Preface to the Definition of Price Level Correlation

in Juristic and Economic Terms

1- Definition with respect to their relation with the level of prices is
that agreement held at the time of contract, or existing of govemn-
mental law which cares of evaluating the value of debts in the
form of loans, deferred ; sales or dowers against currancy or com-
modity so that the debt may be satisfied from kind .

Explanation of the Definition

This means, to know the value of the commodity at the time of
contracting and later on to know its value at the time of payment .
This sort of linking is called contractual linking stipulated by one or,

F;Mcmber of teaching staff at the college of Shari’a - Umm A)-Qura , University, Mak-
kah Al-Mukarramah ,
(1) Al-Muatta V,2, P, 286, Al-Mustadrak V,2, P, 171.

21.



* The Rule on the Utilization of Waste Papers ¥

1- The parcels are put in clean water and chemicals should be added
to the water in order to grind papers as well as to weaken the at-
tachment of ink .

2- Fibres are passed through special intruments prepared to purify the
stains . After that, they are pumped into instruments in order to
lighten the paste by using the pure water, so that the concentration
of fibres may decreases . Chemicals are added to remove ink .

3- The paste is taken to a special instrument prepared for dissociation
of gluey matterials to get rid of glues . Hence, the fibre of papers
became completely pure. After that, they are winded round a
broad cylander and pressed . Lastly, they are dried by a water va-
por of temperature 400 degrees centigrades .
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got it washed and ordered to be burned ¥,

Preference

It is clear that the papers that contain the names of Allah the Most
High are not proved to be forbidden as to the papers of the Holy book
of Quran (Mashaf) even if they contain some verses of the holy Qu-
ran . So, since the papers that contain the names of Allah are not
proved to be forbidden as to the papers of the (Mashaf), hence , what
is permissible to be carried out in getting rid of the worn out papers of
the (Mushaf) can be priorly applied as for the papers which contain
the names of Allah and, what is preferable as for the papers which
contain the names of Allah is the same as for the worn out paper of the
(Mushaf), and Allah knows best .

The Ruale on the Utilization of Papers
Which don’t Contain the Name of Allah

As for the papers which don’t contain the names of Allah the Most
High, it is permissible to make use of them whether the writing is
rubbed or not , that is because the rule on things is the permissibility .
Therefore, these papers contain no indication which prevents making
use of them, ard Allah knows best .

The Conclusion
The results of this research can be summarized in the following :

1- It is permissible to get rid of the womn out papers of the (Mushaf)
by one of the following methods : Burning , washing , burying or
tearing . It also permissible to combine two methods . The best
method of which is washing and then reprocessing of the papers in
order to make use of them .

2- The same rule when we want to get rid of the paper of the (Ma-
shaf) should be applied for those which contain the names of Al-
lah the Most High .

3- It is permissible to make use of the papers which don’t contain the
names of Allah the Most High whether the writting is rubbed or not.

Process of Removing Ink from Papers :
Useless papers are collected by machine collectors, and compressed
in the shape of parcels, and then processed as follows :

ettt T

(1) Tbid number 6352 .
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Ninthly : Those Who Dislike Burning

Tbrahim Annakh'i ) as well as Annawawi @ had disliked this
method . Ibn Hajar has reported in Fathul-Bari * Abdul Razz’q,
has reported that Tawous used to bum the letters-when piled up
which contain (Al-Basmala), and so did Oroua along with Ibrahim
who dislike that” @,

Tenthly : Those Who Believe in the Method of Tearing

1- Tt was reported in Al-Binayah Fi Shareh Al-Hidaya ( It is said
that there is nothing in casting dirhams on which the name of Al-
lah is transcribed) @ .

2- Also, it was stated in Addur Al-Mukhtar “Except when he breaks
it (the dirham)” in this case, it is not hated . Also, it is not hated to
touch it in order to seperate the letters from each other , or rather
the rest does’nt make a complete Quranic verse (Ayah) © .

3- It was reported in Nihaytul-Muhtag (it is permissible to devastate a
wall as well as to eat a food that verses of Quran are transcribed
on them ) @,

Evidences of Washing
In addition to the evidences which were previously stated as con-
cerning applying the method of washing, here are other more ones :

1- Itis said that what is written should be rubbed (.
2- It also said when you get a book, you have to rub whatever may

contain it of Allah’s names , after that, he might get rid of it © ,

Evidence of Burning after Rubbing the Name of Allah :
It was said : Apaper which contains Prophetic tradition (Hadeeth)
has been brought to Abdutlahi, he got water and rub the paper, then he

(1) Ibrahim Annakh'i : Ibrahim Ibn Yazeed Ibn Qayes Ton Al-Aswad . He is from Muth-
hag and one of the great followers who were known of his goodness and his truc nara-
tion and keeping of (Hadith) . From the people of Kufa , and he was the jurist (Fageeh)
of Iraq . He were a scholar who had many cfforts . Born 46 H, and died 96H , See Al-
A'lam (Al-Zirakely) V,1, P, RO, . .

(2) Aanawawi: Yahya Ibn Sharaf Ibn Mary Al-Huzami Ashshafi'i . Ho was a great schol-
arin ummdence and Hadith, he has several compilation, born 631H, and died 676,
see Al'A'lam (Al-Zirakely) V.1, P, 80 .

(3) vV9,p21.

4 Vv9,p 321,

35) V,},P 178,

© Vi, P 112. ,

(7) Al-Kitab Al-Musannuf Fjl-Ahadeth wal - Athar (Tbn Abi Shaiba), V,9,.P, 17,
(8) Kitab Al-Adab, burning of books (chapter) number 6352 .
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done by Othman may Allah be pleased with him when he burned
the Holy books of Quran (Masahif). However, performing the

method of washing is generally prior) (.

Seventhly:Those Who Believe in the Permission of Burning

1- It was reported in Nihaytul - Muhtag ( It is undesirable to burn a
piece of wood on which some Quranic verses are transcribed, Yet,
when by burning it-we intend to maintain and preserve what is
transcribed on it , it is then desirable ) @ .

2- Ibn Hajar Al-Haythami has reported in Tuhfatul-Muhtag (ft is un-
lawful act to burn whatever is written on it except in a purpose of
maintainace such like what was done by Othman - may Allah be
pleascd(swith him - when he burned the Holy books of Quran (Ma-
sahif)” @,

3- Also, Ibn Hajar Al-Asgalani has reported in Fatuh Al-Bari : (Ibn
Batal said : in this statement, it is permissible to bum the books
which contain the names of Allah ... and Abdul-Razziq has re-
ported on the authority of Tawous that he used to burn the letters

which include the (Basmala), and so did Oroua) 4 .

Eighthly : ThoSe Who Believe in Prefering the Method of
Burning to that of Washing

It is reported in Hashiat - Ashsharawani  Ala Tuhfatel Muhtaj
(Some of them has reported that, observing the method of buring
is prior, for the stains due to washing may fell on the earth ) V.

() V.1,P,155.
(2) v,1, P, 112,
(3) v,1,P, 155,
4) v9,pP21.
Ashsharawani : Sheikh Abdui Hameed Ashsharawni . He was alive until 1285H . He
has his (Hashia) . He seitled in Mecca Al-Mukurramah and has been one of Sheikh Al-
© ‘!;1 ou;i %usdcnls . See Al-Mawsou'a Al-Figheeya , Al-Kwaiteeya, V.1, P, 356.
Ll 2 .
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Fourthly : Those Who Believe in Selecting either the
Method of Washing or that of Burning :

Al-’izz Ton Abdul Salam ¢ believe in selecting either the
method of washing or that of burning . It was stated in Shareh
Rawdul Talib (Ibn Abdul Salam has said : Whoever find a slip of
paper in which the phrase of (in the name of Allah , the Be-
neficent, the Merciful) which is called (Al-Basmalah) is written,
he should not place it in a crack by means of keeping it, because it
may fell down and somebody might step on it , so , the method of
washing it with water or burning it with fire keeps and maintains

the name of Allah the Most High from being humiliated ) @,

Fifthly :Those Who Believe in the Permission of Using Papers
After Rubbing the Name of Allah and the Name of
the Messneger may Peace and Prayers be upon him :

1- It was stated in Addur Al-Mukhtar (It is not permissible to infold
something in a sheet of paper which contains juristic statements ,
while it is permissible in the medical books even if they contain
the name of Allah and the name of the Messenger may peace and

prayers be upon him, but after being rubbed)® .

2- It was also stated in al-Fatawa Al-Hindeya (It is not permissible to
infold something in a paper which contains jurisprudence (Figh) ,
while in the medical books it is permissible even if they contain
the name of Allah the Most High- or the name of the Prophet, may
peace and prayers of Allah be upon him , but after being rubbed .

The same was stated in (Al-Quinya)® .

Sixthly : Those Who Prefer Washing to Burning :
Ibn Hagar has reported in Tuhfatul - Muhtag ( It is unlawful to
bum what is writter on unless for a purpose such like what was

(1) Abdu) Aziz Ibn Abdul Salam Ton Abi Al-Quassim who was entitled as Sultan Alulama
. Shafi'i jurist, he reached the degree of independent reasoning (Tjtibad) , he was ap-
pointed as a judge and became a preacher in Amawi Mosque, he has many compila-
tion (Attafseer Al-Kabeer) (Al-lmam Fi Addilutul-Ahkam) (Qua'id Al-Ahkam Fi
Masalifi Al-Anam) , He was born in Damascus 577H, and died in Cairo 660H, See Al-
A’lam (Al-Zirakly) V.4, P, 21 .

{2) V,1,P,62.

(3) V,1,P, 178,

4) v,5,p322,
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should be rubbed and then the rest should be burned however, it is
not bad to throw them into a running water - as they are - or rather

bury them) @

Secondly : Those Who Believe in Selecting the Method
of either Burning or Burying

The Permenant Committee for Scientific Research and Ifta in
the Kingdom of Sandi Arabia has believed in that method by is-
suing Fatwa (jurist’s legal opinion) number (9798)-Which states
(As for the books of Holy (Hadeeth) and those which in clude
something of Allah’s speech or rather a speech of His Messenger
may peace and prayers be upon him, it will be obligatory to main-
tain and not desdain them and that is by either burning or burying
them in a purified land out of reach of the children) .

Thirdly : Those Who Prefer Burying to Burning as

well as Throwing into Running Water

1- It was stated in the book of Al-Binaya Ala Al-Hidaya (It is stated
in Gam’i shamsul Al-Aimmah that in useless letters, antiquities
and books, the names of Allah the Most High , His Angels and His
Messengers should be rubbed from them, and then they might be
bumed . However , It is not bad to throw them into runing water ,
or rather burying them . Yet, as burning is regarded as the best
method for it is used when Prophets and former peoples die . This
method is applicable to all other books when worn out and became
useless } @,

2- It was also stated in Addur Al-Mukhtar (In useless books , name of
Allah, His Angels and His Messenger should be rubbed and then
the rest should be burned . Yet, it is not bad to throw them-as they
are- into running water, or rather being buried . However, burying

is regarded the best as it is used when Prophets die) .
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4- From the juristic principles (It is not denied that rules chal}ge ac-
cording to change of time) ¥ . In our present time, observing the
method of washing to remove the writing and the ink from the pa-
pers and reprocess them is supposed to be the best mean to get rid
of the useless papers . However, this large quantities of useless pa-
pers when subjected to the method of burning , this act may in-
crease the environmental polution which in tum makes harm to
mankind .

The Rule on the Utilization of Papers
Contain the Names of Allah

What is meant by papers here is the ones other than those of
the Holy book of Quran which include Quranic verse , Prophetic
traditions (Ahadeeth), or the names of Allah the Most High .
These papers are found in books , news papers , magazines and the
answer papers of students , Scholars stated different statements as
concerning the useless papers :

Firstly : Those Who Believe in Selecting the Methods of either
Burning, Burying or the Throwing into a Running Water :

1- It was stated in Shareh Al-Hidaya (It is stated Gami’sharnsul Aim-
mah that in useless letters, antiquities and books , names of Allah,
His Angels and Messengers are rubbed , and then they should be
burned . However it is not bad to throw them into runing water or
rather bury them . Nevertheless , observing the method of burying
is better for it was used when Prophets and former peoples died .
Moreover, this method is applicable to all other books when wom
out and became useless) @ .

2- Also, it was stated in Addur Al-Mukhtar (In useless books, names
of Allah, His Angels and Messenger are rubbed , and then, the rest
should be burned . Yet , it is not bad to throw them into & runing
water as they are (without rubbing the names of Allah) or rather
being buried, however, burying is regarded the best as it is used
when Prophets die)® .

3- Lastly, It was stated in Gami’Al-Rumouz (It was stated in Azzahidy
that in useless books, names of Allah, His Angels and Messengers

(1) Sharchul-Qua’id Al-Figheeya (Ahmed Azzarga) P, 173 ,
(2) v9,P,321.
{(3) V6,P, 422,

14-



«Vol.VII,1997, 32nd Edition, Contemporary Jurisprudence Research Journal*

papers from which the Quran has transcibed , but she refuses to
give those to him, Salim said that when Hafsa had died and after
we buried her, Marwan asked Abdullahi [bn Omer to send the pa-
pers for him, then Abdullahi sent those to him . After that , Mar-
wan held the papers and tore them into pieces, and he stated (I did
that because I feared that somebody might get suspected of these

papers) .

2. Preference :

3-

It is obvious as of what was previously stated that the intended
purpose is to perserve the words revealed by Allah the Most High
from being humiliated and degraded .

It is apparent that all the pre-mentioned methods are correct to
be carried out . That is to say, paper can be buried, burned, washed
or torn . Also it is permissible to use two methods or more. As we
have discussed before, it is not mandatory to observe a specific
method or technique of them, as there is no clear evidence from
the Quran, Sunnah or even concensus. This proves that all the above-
mentioned methods are based on independent reasoning (Ijtihad).

The best method in our time is the washing and the removal of
ink with which the Quran js written and then to disattach it from
the papers and lastly to reprocess the papers . This method is re-
garded as the best due to the following reasons :

The method: of washing is observed among Moslems with regard
of making boys keep the Holy Quran by writing Quranic verses on
‘a board that it is to be washed after the boys had kept them, and
other verses are written in stead .

Washing the writing and removing the ink from papers help to
make use of the papers after being washed rather than spoiling
them by using the methods of burying and burning in pursuance of
what was stated by the Messenger of Allah may prayers and peace
be upon him .“ Allah has hated for you three things : Vain talk,
wasting of wealth (by extavagance) and asking too many ques-
tion (in disputed religious matters " (0,

Restoring papers into use after removing ink, encourges people to
keep the useless papers whether they are of (Mashaf) or other
book which may contain names of Allah the most High, in order
to sell them to the concerned factories in a way that may reduce
their quantity in the garbage .

- — ey e vy
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Holy book of Quran and whatsoever contains of Quranic verses ” (',

Evidences of Washing

Ibn Hagar - may Allah rest him in peace - has said on his com-
mentry of Othman’s - may Allah be pleased with him - burning of the
Holy book of Quran ¥ (As soon as they transcribe the papers on the
Holy books of Quran , Othman had returned the papers to Hafsa ...
As Marwan was the prince of Madeena, he sent for Hafsa asking her
about the papers, but she refused to give them to him . He (Ibn Hagar)
said (Salim bad told me of Hafsa’s death) and he said “ He tore the pa-
pers and burned them ” . Additional version has been narrated in this
concern, (He washed the Papcrs) ) | And in a second version (To be
rubbed or rather burned) ¥,

Evidences on Burying

1- Othman may Allah be pleased with him has buried the Holy books
of Quran in the area between the grave of the Messenger may
peace and prayers be upon him , and his platform © .

2- Al-Imam Ahmed has mentioned that Abi Aggawza has a (Mushaf)
which was worn out . He (Abi Aggawza) has dug a hole in his

mosque and then buried the (Mushaf) © .

Evidence on Prohibiting Tearning
Those who prohibited tearing the worn out or useless papers based
on that the act of tearing makes the letters divided and the words sep-

erated, the thing which causes disregards for what is written ¥ .

Evidence on Permitting Tearing :

1- Ibn Hajar has indicated the evidence on the occurence of such an
act in his statement (As soon as they finished transcibing the worn
out papers on the Masahif, Othman returned the papers to Hafsa) .
Abu obeid and Tbn Abi Dawoud have added (Marwan, when he
was prince of Madeena, used to send for Hafsa asking about the

(1) V.9,P20.

(2) SeeP,11. .

(3) Fateh Al-Bari, V.9, P, 18, See Kitab Al-Masahif, P, 32,

(4) Fateh Al-Bari V,9,P,21 . .

(5) See Kitab Al-Masahif, P, 43, Kashshaful-Qina’ , V, 1, P, 137, Hashiatul-Rawdhul-
Murraba, V.1, P, 204 , Footnote numbpr 3.

(6) Al-Furou' V,1, P, 194, Kashshaful-Quina V,1, P, 137,

(7 See Al-ltquan Fi Olomul-Quran, V.4, P, 165, Al-Burhan Fi Oloumul Quran, V.1 P,
477, Hashiatu] Ramely Ala Shurh Rawdul-Mattalib V,1, P, 62 .,

-12-
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Eleventhly: Those Who Prohibit Tearing The Worn out Papers
of The Holy Book of Quran

Al-Hulaimi, Shafi’i jurist , believed that papers of the Holy book
of Quran should not be torn into peices .

It was stated in Al-Bayan Wattahsil that (Malik said : There was a
judge during Othman era to whom worn out and old confusing suits
were raised . Accordingly, he set fire on them . Malik was asked if
what was done by the judge is right , he replied in positive basing on
what was written had been of disputed matters in which many pro-
ceedings were held until it became ambigious for judges . So, when
they are burned, then the judge might have said to them (Those who
raised the disputes in worn out papers) . “Show us now what you
claim about and leave those papers which confused your matter and

enlong your dispute ...”

The Evidence on Selecting either Washing or Burning :
Ibn Hagar  has said (He ordered that any worn out papers of the
Quran or other should be burned ) @ .

The evidence on burning :

Ibn Hagar-may Allah rest him in peace- has said (Ibn Abi Dauod re-
ported basing on transmitted chain by Sweuid Ibn Ghaflah who said :
“Ali bas said : never say about Othman but good , O by Allah what
has been done by him of burning the Holy books of Quran has been

carried out in public” @,

Evidence on Prohibition of Burning :

What was reported by Ibn Abi Dawoud in Kitab Al-Masahif (On
the authority of Abi Mussa may Allah be pleased with him, that he
came with a book on his hands and said * If hadn’t fear that it might

mention the name of Allah, I would have burnt it * © . Whereas Ibn
Hagar has stated in Fateh Al-Bary “ He ordered to burn all except the

(1) V,17,P, 147-148.

(2) Tbn Hagar M'mlmi : Ahmed Ibn Ali Mohammed Al-Kinani Al-Asqalani, Abul-
Fadh!, Shihab-Addin . From the scholars (Imams) of knowledge and history . His or-
%in is from Asqualan in Palestine . He has many ¢ ilations . He was born in Cairo,

3H, and died in 852H, sce Al’Alam (Al-Zirakely) V, 1, P, 178-179.

(3) Fateh Al-BariVJ9, P, 20. o

(4) Fateh Al-Bari V,9, P, 18 . This also was reported by Ibn Abi Dawoud in Kitabul-
Masshif, P, 30.

(5) P,244.
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Seventhly : Those Who Believe in Washing

In Atizkar Fi Afdhal Al-Athkar Al-Quran Al-Kareem (From the
manners which obliges the holder of the Holy Quran : he should not
keep the paper when worn out , for there is & great sin in such act,
rather, he should rub it with water to remove what is written)(V? ,

Eightly : Those Who Believe in Permitting Burying (of the
Worn out Books) :

Ibn Aabdeen @ said in Hashiat Ruddul-Mukhtar (That when the

Holy book of Quran wom out to the extent that it became difficult to

read, it shoud not be burned ...Rather, it is not desirable to bury it }® .

Ninthly : Those Who Believe in Burying

1- It was stated in Addur Al-Mukhtar, (Whenever the Holy book of
Quran became in a state which can’t be read , in this case, it
should be buried in the same way as the Muslim) ¢,

2- It was indicated in Jam’i Arrumouz (... and so, the Holy book of
Quran should be buried) ¢ .

3- Also it was mentioned in Al-Furouw’, (Whenever the Holy book of
Quran became impure, or when the tool used in writing is impure,
here, we apply the same rule which we set in the Quran when

wormn out, which is the burial of it ) ©@
4- Lastly, it was stated in Ghayatul-Muntaha (Whensoever the Holy

book of Quran worn out, it should be burid) @ ,

Tenthly : Those Who Prohibit Burying
It was stated in Al-Burhan Fi-Oloumul-Quran that (It is prohibited

because some one may step on it ) ® .

Vv, ,P129,

22; Ibn A’abdeen : Mohmmod Amin Omer Abdul'aziz Al-Dimashqi, fundamentatstic jur-
ist . He was born in Damascus in 1198H, and died in 1252, sec Hadiatul-'ari-feen V2,
P, 367 . He has several books .

(3 V,6,P,422.

@ V,1,P177,

2,P, 183,

194,

, 46,

, 165 .
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Fourthly : Those Who Prohibit Burning

Mohammed Ibn Al-Hassan from Hanafia " is from those who pro-
hibited using fire to burn the worn out papers . This was clearly stated
in Al-Fatawa Al-Hindiya (when the Holy book of Quran is worn out
to thg extent that reading became difficult, it should not be burned) .
Also it was stated in (Al-Burhan Fi-Oloumul-Quran) ¢ and (Al-Itqan
Fi-Oloumul -Quran ) (Al-Qadey Hussien has assured in his com-
ment to the forbidding of burning, because it is contrary to re-
spectfulness however, it was not preferred by Annawawi) . In Raw-
datul-Talibeen it was stated (Eating food and demolition of wall on
which Quranic verses are transcribed is not prohibited . I said : Nev-
ertheless, setting fire on a piece of wood on which Quaranic verses is
transcribed , is undesirable) @,

Fifthly : Those Who Believe in Permitting Washing

1- In Hashiat Ruddul-Muhtar it was stated (when the Holy book of
Quran worn out to the extent that reading became difficult, it
shouid no be burned ... and it is undesirable to bury it, rather if he

like to , he may wash it by water) ©
2- In Al-Fatawa Al-Hindiya it was stated (If he rub awooden board on
which Quranic verses are written and use it in 2 worldly matter, it

would be valid) . The same was stated in (Al-Gharaib)® .
3- In (Nihayatul-Muhtag), (It is valid , when you rub what is written
of Quaranic verses and then drink it) .

Sixthly : Those Who Believe in Prefering Washing to Burning

Ibn Hagar has supported this opinion in Fateh Al-Barri (The rule of
burning is that which took place in past time , but now washing is prior
to be carried out when necessity arises to remove what is written)® .

———————————

(1) Mohammed Ibn Al-Hassan Ibn Farquad . From Shayban. He was close Friend of Al-
Imam Abi Haneefa, he was a scholar of jurisprudence and fundamentals (Usoul) , It is
he who has spread the knowledge of Al-Imam Abi Haneefa . He has many books ,
borned 131H- and died 189H , See Ibn Katheer, Al-Bidaya Wanihaya V, 10, P, 210,
Al*alam Al-Zerakely), V, 6, P, 80,

@) V.1,B,477.

(3) Vt 4 ' Ps 165 .

(4) V,1,P,80.

(5) v,6,P422.

6 V,5P322.

(7) V4,P 112,

@® V.9,B,21.
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(.... Al-Hulaimi said , He may wash the wom out papers, and if he
burns it with fire, it is not bad) V. The same statement of Hulaimi has
been stated in (Al-Itquan Fi Ulumul-Quran)® .

Secondly : Those Who Believe in the Permission of Burning
Ahmed Ibn Mohammed Addirdeer Al-Maliki  and Ibn Hagar Al-
Haythami “ are from those who believe in burning the worn out pa-
pers of the Holy Quran . Addirdeer has stated in his book (Ashshurh
al-Kabeer) “ If the burning of the Holy Quran is in the purpose of
keeping and maintaining its dignity, there will be no harm, however, it
\K.fll] be obligatory to do so, the same rule is for the books of ju-
risprudence (Figh) © . Also it is stated in Tuhfat Al-Muhtag that (It is
forbidden to burn whatever is written on it unless in the purpose of
keeping and preserving, like Othaman's burning of the Quran books

(Masahiﬂ ) » .

Thirdly: Those Who Believe in Prefering Buring to Washing

It is stated in both Al-Burhan Fi Oulumul-Quran ¢ and Al-Itqan
Fioulu-mul-Quran ® | (Another one-other than Hulaimi - stated that
burning of what is written in worn out books is prior than washing
them, because the wastes due to washing may scatter on the earth) .
Also it is stated in Hashiatul- Qalyoubi Ala Shareh Al-Muhulla Li-
minhag Attalibeen (It is prohibited to stick the worn out papers of the
Holy Quran as well as other books of knowledge by using Rasha and
Rasras; sticky materials in order to make them as a protection ....
therefore, being burned in that worn out shape is prior to that being

washed )@ .

() V.1,P,477.

(2) V,4,P, 165, . _

(3) Al-Didrdeer : Ahmed Ibn Mohammed Al-Adawi Al-Maliki who is famous for Addird-
eer, He was a jurist and with many compilation . Born 1127H, and died 1201H . Ses
Hadyatul A'anfeen 'V, 1, P, 181, )

{4) Al-Haithami ; Ahmed Ibn Mohammed Ibn Ali Alssa’di Al-Ansari He was Egyptian jur-
ist and researcher , He was born in Mallat Abi Al-Haytham (in Al-Gharbiya region,
Egypt) . He received knowledge from Al-Azhar . He died in Mecca , Ho has many
compilations . He was born 909H , and died 974H , See Al-A’lam (Al-Zirakely) .

{5) V,4,P 301.

6 v,1,P, 155,

(7 V,1,p,477.

(8) V,4,P, 165,

9 v,1,P36.
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The Rule on the Utilization
of the Waste Papers

Dr. Mohammed Sulieman Al-Nour ¢

Introduction :

All praise be to Allah, Cherisher of the worlds and all prayers and
peace be upon our Master Mohammed, and upon his family and his
companions .

The purfied Sharia urged to preserve wealth and keep it in order
not to be wasted (by extravagance) . In this regard, Al-Bukhari has
narrated in his Sahih that the Prophet prayers and peace be upon him
said “ Allah has hated for you three things : Vain talks (useless
talk) or that you talk too much about others , wasting of wealth
(by extravagance) and asking too many question (in disputed re-
ligious matters” (¥,

We live a time in which the usage of papers has largely increased.
This usage include papers of news papers, magazines , books and writ-
ing books, etc. Accordingly, the developed countries have established an
idea of restoring papers into use after removing ink .

The Rule on the Utilization of the
worn out Papers of the Quran Book

Jurists were in disagreement of what might be done with regard to
the papers of the Holy Quran when worn out in the following :

Firstly : Those Who Believe in Selecting Either Washing (Quran
Book) or Burning it :

Al-Hulaimi @, one of Shafi’a jurists believed in selecting either
washing or burning . This was stated in (Al-Burhan Fi Ulumul-Quran) ,
(% He bad the bachelor's degres in the department of Sharia and Islamic Studics in Al-

Imam Mohmmed Ibn Saud Islamic University, Thsa , and then obtained the Master and
the phd degree in comparitive juris nce from the department of comparitive ju-
risprudence in the Higher Judiciary Institute in Riyadh -Al-Imam Mohammed Ibo saud

Islamic Univerity , .
(1) Sahih Ai-Bukhaﬂ,Zakat. ter . P, 1477 , Fatuhul -Bari , V, 3, P, 340, ‘
(2) Al-Hulaimi ; Al-Husscin Tbn Hassan Ibn Haleem Al-Bukhari . Ho was a Shafi'e jurist
and a judge . From his books (Al-Minhag) jn three parts . He was born in Jirgan 338H,
and died in Bukhara 403H , sce AlA‘lam (Al-Zerakely) ,
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* A Letter from the Staff *

Putting these steps into account and feel that heavy burden of duty
shouldered upon us, we have been completely impressed by the num-
ber of letters of correspondances received daily from dear brothers
from all parts of the world . Some of them praised these steps , others
see to correct them and some insist on getting the previous editions of
the journal , but we feel really sad when we apologize that they are not
available for the time being .

In all cases, we touch in their letters and communications all the
meanings of brotherhood and sympathy . From here, we would like to
send for them our deep thanks and gratitude on their kind sentiments .

Also, we extend our thanks and gratitude to all dear brothers ,
scholars and researchers who enriched the journal with their valuable
researches performing for the scientific and jurisprudential responsibility
which they shoulder .

Also, we do respect the efforts exerted by dear brothers arbitrators
and also the responsibility they shoulder . We do ask Allah to reward
all of them .

Last but not feast, we promise all our readers that this journal-Bi-
ithn Allah - (If Allah permits) will continue to be a source of spread-
ing the Islamic jurisprudence and an instrument in the service of the
immortal Allah’s legislation and the Sunna of His Prophet and Mes-
senger, the Honest Mohammed, peace be upon him .

And the close of our invocations will be (Praise be to Allah, the
Cherisher and Sustainer of the worlds) . He is the Excellent Protector
and the Excellent Helper .
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During the Holy month, our Ummah also remembers the day of the
Conquest of Makkah when the idols were destroyed and then Bilal
called out ;: Allah is Greater (Allah Akbar) and then called upon the
people to perform prayer .

Also we recall the jihad (fighting for the sake of Allah) of the first
Moslems who crossed deserts and seas in every where in order to raise
the flag of monotheism , never distracted by sleep nor seized by lazi-
ness as Allah has said thereabout.

“ Among the Believers are men

Who have been true to
Their covenant with Allah ..” )

Truely ! our Ummah should remember and bear in mind that fast-
ing is one of the pillars of its religion and that - with abolute belief and
obligation - it is obliged to fast it, and following strictly its manners ,
so that it is to be brought up therein to remove the self distincts and to
learn therein the patience on the desires as well as remembring the
meaning of brotherhood, solidarity and mutual co-operation .

On this occasion, the board of editors would like to take this op-
purtunity to congratulate the Custodian of the Two Holy Mosques ,
King Fahd Ibn Abdulaziz, on the advent of this Holy month of Ram-
adan . The board of editors also congratulate HRH Crown Prince Ab-
dultah Ibn Abdulaziz, the Deputy Premier and Head of the National
Guard and HRH Crown Prince Sultan Ibn Abdulaziz , the Second
Deputy Premier, Minister of Defense and Aviation and the Inspector
General . Also the board extends congratulations to the generous royal
family, the dear Saudi people, dear readers and all the Moslems broth-
ers every where .

In this Holy month, we direct our hearts to Almighty Allah asking
Him to receive from our Ummabh their fasting and praying days and
nights of Ramadan and to fulfil its hopes of renewing its role and re-
inforcing its civlization and values in order to be as Allah likes it to be
the best Ummah to have been raised up .

With this edition, the journal stasts its ninth year . Counting back
our steps, we found that we have issued thirty two issues of this jour-
nal, of more than ten thousands total pages in both Arabic and English
Languages . Although we don’t count that as much considering the
duty shouldered upon us, we see that as a step forword which we hope
to be a correct start in a long course we are looking forword to be tak-
ing it, if Allah permits .

e ety v
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A Letter from the Staff

All praise be to Allah, Cherisher of the Worlds and blessing and
peace be upon the seal of His Prophets and Messengers, Mohammed,
the Honest .

Our Ummah (Nation) receives the advent of the Holy month of
Ramadan in these days and thus it recalls and learns all the meanings
of absolute belief and obligation that its Holy Book the Quran was
sent dawn in this holy month to be the only source of its system and
the embodiment of its rules and the guidance of its life course .

“ Ramadan is the (month)
In which was sent down
The Quran, as a guide
To mankind, also clear (signs)
For guidance and judgment

(Between right and wrong) ” ) .

Our (Ummah) recalls these immortal days during which the flag of
monotheism was hoisted up declaring the defeat of idolatry, ignor-
ance, retardation and the opperssion of power . We recall when the
forces of paganism were defeated in Great Gazwa of Badr (Battle) the
day when the idolaters escaped from the battlefield, not benefiting
from the troops of strong men who were gathered by Dahamdham Ibn
Umr Al-Ghufari who was hitting himself in the face and tearing his
shirt @ , and also not benefiting from the power of the wealth they
brought from the land of Syria in order to confront the Muslims .

“ Allah made it but a message
Of hope for you; and as assurance
To your hearts : (in any case)
There is no any victory
Except from Allah,

The Exalted, the Wise ” @ .

(1) Surat Al-Baqara verse 185,

(2) Indication to that Dhamdham has been envoyed by Abi sufian to collect and ask Qu-
raish to fight the Messenger of Allah and his companions at the day of Badr .

(3) Surat Al-Imran verse 126,

4~
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In the Name of Allah, Most Gracious, the Most Mercilul

Principles and Regulations for Publication

Contemporary Jurispradence Research Journal staff would like to no-
tify researchers that principles of publicatton in the joumal ne-
cessitate the foliowing :

{- Research submitted for publication, should be based on Islamic (Figh)
jurisprudence .

2- Research should concentrate on issues, questions and contemporary
problems and the way of finding both scientific and practical solutions
for them according to Islamic (Figh) jurisprudence, and its concepts
which is authorized by the people of Sunnzh and the consensus {Ijm’z),

3- Research should be subjective and comperhensive.lt should follow a sci-
entific method by depending on criginal references, documentation
and explanation of (Ahadith) showing their degree of authentication .

4- Any research submitted for publication, should not have been pub-
tished in either a book, a journal or any other means of publication,
Researches submitted for publication to another journal or those
which were presented to universities or scientific symposiums and
the like, will not be published . )

5. Stating of scientific references in the footnates along with a short difini-
tion for the figures mentioned in the research .

6- Scientific references and their authors' names should be alphabetically
indicated at the end of any research , Place and date of printing along
with 1he publishing house should also be mentioned .

7- A statement indicating that the research has not been published before,
should bt attached to the research . .

8- Research should be concluded by a brief summary indicating results

and opinions included in it .

- A satisfied abstreat should be attached to the research to be translated

into English . ‘

10~ Pages of research should not be less than twenty pages of the journal.

11- Rescarcher's name should be fully written along with his scientific

ost, if any.

12- ]lzgsemhez should be arbitrated by (Fugqehaa) jurists and specialized
scholars (Ulama) according o a meth_od v:vhi.ch indicates prinicples
and procedures of arbitrtion , From this principles : is that arbitrators
should not-know the names of researchers and vice versa, whether ar-
bitrators recommend to publish their researches or show some ob-
servalions or even recommend not to publish them.

13- The journa! should pay a compensatior for the research after being published .

14- Researches which not published,will not be returned .
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