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*Vol.VIII, 1996, 31st Edition,Contemporary Jurisprudence Research Journal*

Third : The owner of money is the comusity and this should be paid in

the building of mosques and sono ¥ .
In Al Imam Ahmed school of thought if money is mixed (Har-
am with Halal), then he should get rid of the Haram amount but if he

couldn’t know the owner, he can pay it as a charity for him @ .
According to this if the inheritor knows he should do the same .
But if the money is wholly unlawful then he is not perrnissible to

take it and the evidence is what narrated About Aba Talha that he

asked the Prophet peace and payers be upon him about orphans who
inherited wine and the Prophet peace and prayers be upon him said :

( pour it down Abu Talha said : Can I make it vinegar the Proph-

et said : No ) @@

This proved that the money of Haram can not be inherited .
According to what mentioned we say that the son in question if he
knows that his father has gained money by Haram and son knows the

amount in specific he should - and so his brothers - return it to owners .

But if the Haram amount is not determined then they should try
their best to get rid of what they think equal and if the owner are not

known to them, thus they should pay it as charity on the owners behalf .

To cenclude : The origin of Sharia law for a person is to gain
money lawfully and this origin insures that the food, drink and
clothes of the person should be of lawful money . It is the same for
the person to do this and also to leave for his inheritance lawful
money .

The son in question, if knows the owner of the prohibition (Har-
am) should return it o him or his inheritance and in case he did
not know, he should pay it as charity for him but if the money is
Haram itself like wine or drugs, they should be spoiled .

Allah is All Knowing .

- ————

(1) Thya Olum Addin- v,2, p, 120-121, Reviced by I Sheikh : Abdul-Aziz Al-Sirwan , Dar
Al-Qalam . Beirut , Lebanon 3d edition .

(2) Fatawa Sheikh Al Islam - Ton Taymiyyah v.29 . p. 308 , collected and arranged (Abdul-
Rahman Ibgs Qassim) and his son (Mohmmed) . Supervised by Two Holy mosques Af-
fair General Presidency .

(3) A'lam Al Muwageen - v4 ., p. 325, By (Tbn al-Qayim) v,4, p, 325, vertified by (M-M-
Abdul Hameed) , Al-Maktabah Al-Aa’sreyah, Sida, Beirut , 1407 H - 1987,

(4) Sunan Abi Daoud, v,3, p. 326, ventified by (M-M-Abdul Hameed) Al-Maktaba Al-
Aa'sreyah, Sida, Beirut, Lebanon .
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* Cases From Jurisprudence (Figh Point of View) *

I say : This is a brief introduction to answer your question about law-
ful and unlawful (Halal and Haram) espeically in this time where in
which there are multi-means to collect money and there are many
doubts and suspicions concerning the process of collection and many
people are standing unknowgingly as happend to this son in question .

Jurists have explained this and differentiate between the pure un-
lawful money and the money mixing of Halal and Haram .

In Hanfiyah school : if the inheritor knows that the money of his
(legator) is not (Halal) he is allowed to use it but if he knows the real

owner of money, he should return it to him @ . In Al Imam Malik

School the inheritors have no right to in herit unlawful money and they
have to recieve the money after returning to owners their shares in that
money as almighty Allah says :

“ (The distribution in all cases
Is) after the payment
Of legacies and debts” @,

But if the inheritor could not recognize the real owner of unlawful
(Haram) money, he is obliged to pay money as charity for him, and if
the inheritors are poor they can take money as charity and not as in-
heritance ®.

Al Shafey’s school states that he who died and the inheritors do not
know if his money is not lawful, are allowed to use money . But if
they know that money or a part of it is not lawful he should get rid of
the mount he doubted .

The getting rid-of the Haram money takes three ways : First if the
money concerns a specific owner who is known to the inheritors, they
should repay to him or his inheritors and if he is absent and the money
makes profits, then whenever he comes back he should receive the
money with its profits. Second : the owner of Haram money is not
knwon then if the recognition of the owner becomes impossible then
the money should be paid as charity on their behalf .

{1) Hashiat Rad Al Muhtar - Ibn Abdeen v. 5. p. 99, Dar , Al-Fikr , Beirut, Lebanon, 2nd
cdition 1386-1966 .

(2) Surat Al Nisa'a verse 11 .

(3) Fataws Ibn Rushd - v. 1 , p. 642 - 643, see Al-Mia’yar Al-Mu'arab (Al-Wansharisi)
\{ﬁhp}.{ 14179& Fubi;hed by Rlinistry of Endowment and Islamic Affairs, Moroccow |
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But if ye turn back
ye shall have

Your capital sums;
Deal not unjustly
And ye shall not

Be dealt with unjustly”

Second : The origin of trade is to be impartial of people rights in all
cases as Almighty Allah says :

“ O ye who believe
Eat not up your property
Among yourselves in vanities
But let there be amongst you
Traffic and trade
By mutnal good will
Nor kill (or destroy)
Yourselves : for verily
Allah hath been to you

Most Merciful 1 @ .

That means the two origins make the food and cloth that people use
to be Halal . As Almighty Allah says :

“ 0 ye people !
Eat of what on earth ’
Lawful and good
And do not follow
The footsteps of the evil one
For he is to you

An avowed enemy ” ®

Although this verse had been directed to people from Thqif (Arabic
tribe) who prevented themselves some lawful food-As Ibn Abbas said®

But it bear a general rule to all people to eat and drink lawfully and
avoid the people properties and rights .

(1) Surat Al Bagarav. 279.

(2} Surat Al Nisaa' ,v. 29,

(3) Surat Al Baqarah verse. 168 .

(4) Tafseer Al-Fakhr (Al-Razoy) v,5, p, 2, Dar Al-Fikr 3d edition 1405 H - 1985 .
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This is prohibited by Almighty Allah saying :

‘* But donot transgress limits
For Allah loveth not transgressors ” V),

Allah says :
“ Do not mischief on the earth,
After it hath been

Set in order” @,

And also it is prohibited by the Prophet peace and prayers be upon
him Hadith “Net to harm, nor to be harmed” . And also to his say-
ing “ He who believes in Allah and the day of judgement should

not cause harm to his neighbor ”

According to these, if it is proven that the second well has caused
harm to the first one, the first one can have the chance to prevent him
due to harm caused which can be evaluated and determined by the ex-
perts .

To conclude : It is of the legal principal for any one to use his own
property without causing any harm to others . accordingly if the
second one caused a harm to the first, he should be prevented
even if he is getting some benfit from this because the preventions

of harm is prior to the gaining of benefits .
And the knowing of the harm is determined by the experts in

this fieid .
Allah is All Knowing .

(1) Surat Al Bagarav. 190.

(2) Surat Al A'raf v.56 .

(3) Sunman Al'dar Qutni v,4, p, 228, vertified by (A.Hashim Yamani) Dar Al-Mahasin for
printing and pubhshmg, Cairc , Al-Muttaa . P, 529, Dar Al-Nafais Beirut, Lebanon,
10th edition 1407H-1987, Kanz Al-Ummal v3,p 919 Mu’asasat Al-Risalah, Beirut,
Lebanon, 1399-1979 .

(4) Sunan Ibn Maja v. 2. P, 1211, vertified /M. Fuaad Abdul Baqi . Matba'at Dar Ihya Al-
Kutub Al- A'ambeyah Sahih Al-Bukhan v7, p, 78-79, Dar AlKutub , Al I'lameyah
Beirut, Lebanon, Kanz, Al-ummal V, 9, P 49-55-56 Mu’sasat, Al Rlsalah, Beirt,
Lebanon, 1399H-1979 .
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Ibn Shas (" mentioned that the well has no protected extention be-
cause the lands nature is different in softness and solidity but its pro-
tection is to cause no harm to it such as decreasing its water or less-
ening the place of animals using it and well owner has the right to

prevent others from doing this @ .

In Al Imam Al Shafe'y school, each one of owners has the sole right
to deal with his own property even if this dealing caused a harm to his
neighbors unless otherwise it is proved that he exagrated in expanding
the well or digging very near to his neighbor well etc ¥ .

In Al Imam Ahmed school , if someone has already dug a well and
another one came and dug a well near him and this well caused harm
to the first one, then the second one is not permissible .

The cause of prohibition is the harm happened to the first one which
is not permissible according to the Prophet peace and prayers be upon

him says , “ Not to harm nor be harmed ” ¥,

According to above mentioned , we saw that this case has two faces :
First : The owner right to use his property .
Second : The prohibition of causing harm to others . These two faces
require the equilibrium between them to run justice .

The equilibrium can be known from the nature of the case (i.e) if
the doing of the second causes any harm to the first, there the first
should be protected even if the behavour of the second gains benfit to
him that because of the legal base “The prevention of harm is prior to

the gaining of benfits © .

{1) Tbn Shas : Abnllah Ibn Nagm Ibn Shas Ibn Nizar Al-Sa'adey , Maliki jurist , he wasa
teacher in Bgypt, he has got (Iqgd Agwahir Athamina) Died 616H see Al -A’alam (Zi-
rakley) v, 4, p, 142,

(2) Igd Al Gawahir Al Thameena - see Attafriea’ (Tbn Gallab) v.2, p, 291, vertified by
%{m? Addahmaney)} Dar Al-Gharb Al-Islami, Beirut, Lebanon 1st edition

(3) Nibayat Al Muhtag , v.5 p. 337-338 , (Al Ramley) Mustafa Al-Babi Al-Halabj printing
press and library company Egypt . Last edition 1386-1976, sce Al-Magmou'a Share
‘Al-Muhathab (Al-Nawawi) v,15, p, 219, Dar Al-Fikr , See Kifayat Al-Akhyar (Hu-

_sayni) V,1, p, 318, dar Al-Fikr. . )

{4 Al Mughai - Ibn Qudama v.6 . p. 183, Dar Al-Kitab Al-Aa'rabi , Beirut, Lebanon,
2nd edition 1392H-1972, see Kashaf Al "a (Al-Bahoti) v,3, p, 408-409, A’lam
Al-Kutub, Beirut, Lebanon 1403-1983, b Auli Al-Nuha (Ruhaybani), v4, p,
188-198, Manshurat Al-Kitab Al-Islami, Damasus ,

(5) Durar Al-Hukkam Sharoh Majjalat Al-Ahkam (Ali Haydar) v.1, p, 37, Arabicised (Fah-
mey Al-Husseini) Maktabat Al-Nahdha, Beirut, Baghdad .
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To go to the case : we say; this case is one of the repeated events
which take place between the neighbors according to contradiction of
interests as they both feel that they are practising their natural rights
and no one is intentionally making harm to the other .

In jurisprudence there are many solutions to this problem and like-
wise . In Hanafi school there is a freedom for the owner to do what he
likes unless it seems that the owner action caused a harm to others
suchaa)s preventing people from using light by building avery high
wall V|

In Al Imam Malik school, Ayyad ® said the area considered as ex-
tension of the well is the near area which is not permissible for others
to build upon or plant or to dig another well which can decrease its
water @,

Therefore, he who wants to dig awell in his land and it seems that
there may be any harm to his neighbour, he is not permissible .

Ashhab © said (He who digs a well in his land and seems that, there
may be any harm to his neighbor, he is pot pemmissible if he is not
obliged to do so, whenever a necessity arises, he is permissible to dig
it in his land even if he causes a harm to his neighbor for he may caus-
es harm to himself if he doesn’t . As he causes harm to his neighbor
when he digs his well , it will be prior to prevent his neighbor of caus-
ing harm to him as he prevents him from digging a well in his land

because it is his own money)® .

(1) Hashiat Raddal Muhtar . Tbn Abdeen v.5 . P. 447, Dar, Al-Fikr 20d edition , 1399H-
1979, Shareh Fath Al-Qadir (Tba Hammam) v,7, p, 325-326, Dar Al-Fikr, Beirut, Leb-
anon, Jam’'ai Al-Fusulieen (Tbn Qadi Samawa) v,2, p, 267, 1st edition, Al-Matba'a Al-

Azhareyah, 1300H . ,

(2) Ayyadh Ibn Musa Al-Sabti, Abu Al-Fadhl, Born 476H, Died 544H, scholar of Mo-

roccan le (A’alim Ahl Al-Maghreb) and Hadith jurist in his era, He was ap-

inted in Sabta and Ghomatah judiciaries . He has many books (Sharch Sahih Mos-
ﬁn) see Al-A'alam (Al-Zirakley) v,5, p, 99, and Wafeyat Al-A’ayan (Jbn Khalkan)
v.3,p, 83. .

3) Hasbg'at Al Dusugi - v.4 . P. 67, Dar Al-Fiky, see Al-Kawakib Addureyah Fi Figh Al-
Malikiyah (M-Juma's) v,3, p, 309-310, Al-Makiaba Al-Azhareyah, Liturath, Cairo
10ch edition 1994-1995 . Lughat Assalik Liaqrab Al-Masalik Ha Mazhab Al-Imam
Malik (Al-Sawi) v,2, p, 294 , Dar Al-Ma'arifah, Beirut, Lebanon , 1409H-1988 .

(4) Al Talgeen Fil Figh AT Maliki - v.1, P. 432, (Al-Baghdadey) Al-Maktabah Atigarcyah
Mekka Al-Mukarramah . .

(5) Ashhab Ibn Abul Aziz Al Qaysi Al-Ga'adi jurist of Egypt in his era , He was africnd of
Al-Imam Malik - Born in t 145H, Died 204H, see Al-Aa’lam (Zirakley) v,1,

33, (Wafeyat Al-A’ayan ( Ibn Khalkan) v,1, g. 238,
6} Al Gawahir Al Thameens - Ibn Shas v.3 . P, 12, vertified (Dr, M. Abul Agfan)
Hafeez Mansour) Dar Al-Gharb Al-Islami 1st edition 1415H - 1995 .
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111 - Arule on one who digged a well near his neighbor
well which decreased the water in it and caused
damages to his trees and other plants

The case in breif : The owner of the small plantation has digged
a well to irrigate his plants and Trees, and when his neighbor has
made the same, he noticed that the water became very few in his
well to the extent that there has been great damage to his plants
and trees.

When he tried to find another solution he found that all other
alternatives are expensive . He asked what will be the legal rule ? .

The answer is that the harm of people is not permissible in Sharia
principles according to the Prophet peace and prayers be upon him
saying the (Muslims are brothers and no one is allowed to deal in-
justly with another) * and his saying “you are not allowed to harm
people nor are people allowed to harm you” @ . And his saying :
“ One rever takes other’s properties whether he intends or not .
Even if he takes his stick , he should give it back” @, And his say-
ings “ Whoever breaks something, it will be his, but he should re-
turn it in its proper shape * ¢

The harm may be done intentionally and may be by mistake and the
determination of this is based on the nature of the doer and his pur-
poses and the punishment should be according to his intention .

Sometimes the mistake happens when there is contradiction in per-

sonal interests, where the first one feels that he is practising his rights
without looking to the harm occured to the second . Here the reference
of the right decission is the justice .

——————-—————

(1) Supan Al Tirmithi v.3 . P, 218 , Dar Al-Fikr, Beirut, Lebanon 2nd edition 1403H-
1983 , Sunan Abi Dawood v, p, 273, Al-Maktabah Al-Asreyah, Sida . Beirut . Mukh-
tasar Muslim (Shareh Al -Nawawi) v. 16, p, 120-121, Dar Al-Kutub Al-Timeyah, Bei-
rut, Lebanon .

(2) Sunan Al Darghuttni v.3 . P. 35, Dar Al-Mahasin, Cairo, Sunan Ibn Magah v.2, p, 784,
Dar Al-Kutub Al-Aa’rabeyah printing press . Al-Muataa p, 529, Dar -AlNafais, Bei-
rut, Lebanon, 10th edition (1407H - 1987) Kanz Al-Ummal V.3, p,919, Mu’sasat Al-
Risalah, Beirut, Lebanon , 1399H-1979 .

(3) Suan Abi D'aoud, v4, p, 301, verifiecd (M,M,Abdul Hameed} Al-Maktabah
Al'Asreysh, Sida, Beirut, Sunan Al-Turmuthi, v,4, p,402, vertified , Kamal Al-Hout,
Dar Al-Kutub Al-limeyah, Beirut, Lebanon, Ist edition 1408H-1987, Kanz Al-
Ummal, v,10, page 637, Mu’sasat Al-Risalah, Beirut, Lebanon , 1399H-1979

(4) Sunan Aldirami v,2, p,264, Dar Al-Kutub Al-Jimeyah , Beirut, Lebanon .
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he will also have the option but he will be responsible for the rent cost
of using this car for the period between sale and return .

In conclusion : If the seller was dishonest in telling the truth
about the car price then this behaviour is consdiered as betrayal
of trust, and the buyer has the option to accept or return, but in
case of accepting, the false amount should be refunded , and if he
chose to return it he has to pay the rent for using that car during
the period between sale and return .

Allah is Al Knowing
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price or cheated him . He said “ if the commodity is still existant then
the buyer has the option to accept or refuse V),

But if the commaodity is not existant, it can be valued and if the val-
ue is less than its cost price as well as the profit, he will not pay less,
and if the value is more, he will not pay more because the seller was
selling with consent

In the Maliki school the buyer option is not absolute, it is restricted
to the seller cheating such as to say it costs fifty where as it is really
forty. Here the buyer has the option if the seller insisted on the same
price and did not drop the increase @ .

In Al Imam Al Shafe’y : If the seller said I bought for one hundred
and T would like to sell on Murabaha basis but the buyer discovered
that he bought for ninety through an evidence or deciaration then the
more correct action is to drop the present increase as well as its profit .
And the buyer has no option because he accepted the higher price at

the big . Therefore, he will definitely accept the lower price .,

In Al Imam Ahmed school , he who sells on (Murabaha) basis but
he increased the price for the buyer , whenever the buyer knows this
the seller has to lower price to the right level and the buyer has the op-
tion to accept with increase or to return, and in other saying of the

same school he has no option ¥

According to what has been mentioned and discussed about betray-
al in felling the cost price of (Murabaha) sale, the seller is considered
as dishonest, and the buyer has the option to accept the car or return it.

And in case he accepted it, he has the right to reduce the price to the
level of the real cost price with comect profit .

But if he chose to return it although the seller is reducing the price

(1) Al Mudawwana Al Kubra v.3. p.250-251, narrated by Al-Imam Sahnoun , v,3, p, 250
zgéhﬁ'f 94%18-1""110'. se¢ Mawahib Al-Galil (Hattab) v,4, p, 491, Dar Al-Fikr 2nd edition
1 - ;

(2) Sharh Manh Al Galee! v.5 P.279-280, Shath Al-Zurgani, Als, Mukhtasar Khalil v,5,
p.181, Dar Al-Fikr , Beirut, Ashal Al-Madarik Lisharh Irshad Al-Salik (Kishrawi) v,2,
p, 283-284, Dar Al-Fikr .

(3) Nihayat Al Muhtag, v.4 . p.116-117 , Mustafa Al-Halabi Al-Babi printing press and
bookshop company, Cairo, Bgypt last edition 1386H-1967. See, Al-Magmo'a sharh
Al-Muhathab (Nawawi) v,13, p, 111-113, Dar Al-Fikr. Al-Um, (Imam Al-Shafc’ac)
v,3, p, 93 , Dar Al-M'arifah, Beirut, Lebanon, Fath Al-Wahab Bi Sharh Manhag At-
tuilab (Al-Ansarey) v.2, E. 179, Dar Ihya al-Kutub Al-A'rabia , Bissa Al-Babi Al-
Hatabi and his parteners, Egypt .

(4) Al Mughni v.4', p.259-260 , (Ibn Qudama), Dar Al-Kilab Al'arabi , Beirut, Lebanon
2nd edition 1392H-1972, see Khashaf Al-Qin’a (Bahoti) v,3, p, 231-232 , A’alam Al-
Kutub, Beirut, Lebanon, 1403H-1983, sco Matalib Auli, Al-Nuha (Rubaybani) v,3, p,
128-129, Manshorat Al-Kitab Al-Islami , Damascus 15t ed, 1380H-1961 .
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he would betray) ¥). And the jurists have discussed this matter in
(Murabaha) sale @,

In Al Imam Abu Hanifa the betrayal may be related to the de-
scription of (Murabaha) price (i.e) if the someone purchased some-
thing on the deferred payment basis and he sold it on Murabaha basis
according to the cost price but he didn’t mention that he is defering

the price, here if the later purchaser knows this, he will have the op-
tion to accept or return it .

Because the Murabaha sale is based on honesty , and the honesty is
required in this sale and the contrary gives the chance of option ® .

On the other hand betrayal may appear in the price itself (i.¢) if he

says I purchased for ten but it was really nine, Abu Hanifa sees that
the purchaser has the option to take with the determinant amount on
return . Abu Yousif sees that he has no option but he will reduce the
increase made by betrayal .

In Al Ahkam Al Adliah journal we read :" If there is any betrayal
in Murabaha , then the buyer has the option of accepting or refusing as
there will be no consent , If he accepted he will be using (betrayal op-
tion) as is usually called . The betrayal will be first in the capital quan-
tity (i.e) to add some irrelevant items, or increase the cost price to in-
crease (Murabaha) price . If the buyer made sure that the price told is
not genuine, then he has the option to accept or return ©® .

In Al Imam Malik if Murabaha contains lying either in price ,
cheating , or hiding commodity defects, the sale seems to be void . Al
Imam Malik had been asked about the one who buys a commeodity on
Murabaha basis, but he discovered that the seller has increased the

(1) Fath Al Bari v.5, p.111, Al-Asqalani , Dar Al-Ryan Liturath , Cairo 1st edition 1407H-
1986 , Sunan Al-Nisa'et (Souyeti) Fourth book , v,8, p,116, Dar Al-Fikr- Beirut, Su-
pant Al-Turmuthi , v,4,p,130, vertified (Abdul-Rahman. M,Othman) Dar , Al-Fikr,
Beirut, Lebanon 2nd edition (1403H-1983) ,

{2) Murabaha sale is a kind of sale in which the seller tells the cost price and sale price
(i-¢) , to determine the cost price and the profit .

(3) Bade' Al Sana'e-Al Kasani v.5. p.225-226, Dar Al-Kitab , Al-Aarabi-Beirut, Lebanon,
2nd edition, 1402H-1982, sec Shath Fathal Qadir (Ton Hammam) v,6, p,500-501 , Dar
Al-Fikr, Beirut, Lebanon, 2nd cdition 1402H-1982, Sharh , Bidayat Al Muptad'e
{Merghanani) v,6, p,500, Dar Al-Fikr, Bejrut, Legbanon , 2n cdition .

(4) Thid .
(5) Durar Al hukkam - Sales p.321-322, Sharh Majallat Al-Ahkam, Al'adlcyah (Ali Hay-

dar) First book, Al-Buyo'a , p, 321-322, Arabicized : .
Al'Nahdha, Beirut, Baghdad © cized (Fahmey Al-Husayni), Maktabat
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110 - The rule on the seller who decieved the buyer by
telling him that the goods have already been pr-
iced in order to increase the price

The case in brief : Abuyer went to a carshow to purchase a car,
he saw a second hand car and asked the seller about its price , he
told him that someone has offered the price of so and so, then the
buyer increased the determinant price and bought it . After a
while he knew that the seller was a liar and there isn’t any one
who had already offered that price .

The question : It is permissible for the buyer to return it ?

The answer to this question is that : If it is proved that the seller was
not telling the truth then this will be considered as cheating because he
misled the buyer and the buyer accordingly increased the price .

The cheating is not permissible as it leads to corruption and prevails
hatred between people therefore the Prophet peace and prayer be upon
him said “He who decieved us is not one of us” (V) .

Moreover, the action of the seller is also considered as betrayal of
trust because the buyer has trusted him when asked about the value of
the car, but he cheated him and he should be in respond of Almighty
Allah saying :

“ O ye that believe !

Betray not the frust
Of Allah and the Messenger
Nor misappropriate knowingly

Things entrusted to you” ¥,

And also he should be in respond to the Prophet peace and prayers
be upon him saying (The hypocrite has three signs; if talks, he
would lie if promises, he would break, and if he has been trusted

(1) Sunan Al Timithi v.3. [p 606, ventified by M,Fuaad , Dar Al-Kutub Al-Timeyah, Bei-
rut, Lebanon 140BH-1982 . Sunan Ad i v,2, p, 248 . Dar Thya Elssunah Al-
Nabaweeyah, Sunan Abl Da'ood v,3, p, 272, vertified M, M Abul - Hamid Al-
Maktabah Al-Asreeyah Sida . Beirut . A Sunnan Al Kubrah (Bayhagi) v,5, p, 320, Dar
Al-Maarifah Beirut, Lebanon .

(2) Surat Al Anfal, verse 27,
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In Al Imam Ahmed, Monopoly is ristricted in food only and so-
methings like sweets, honey, oil , etc are not considerable (.

As for Imam Malik monopoly is prohibited in all things prepared for

market, such as food, books , oil, and all that can affect supply and de-
mand in the market @,
I say : The correct opinion is what established by Imam Malik and
Abu Yousif as the wants of people are not limited to food only, they
need also oil, clothes etc . And as I think the Imams who restricted
monopoly were looking to the need of people to food at that time .

But today, the wants of people are unlimited and many products
such as soap, electricity tools, cars and spare parts and so on become
nowadays of necessity and then any monopoly to such things will be
as prohibited as the food .

There are many Hadiths that are assuring this as the prohibition of
monopoly is wholy general such as (He who monpolizes is sinful)®®
and his saying “He who monopolizes goods in sake of raising the
price is sinful” @ .

These Hadiths show that monopoly is generally prohibited either in
food or others .

By way of a conclusion, we say that monopoly is prohibited as it
makes narrowness to people in their food and other needs of life .
The behaviour of these two traders is considered illegal , for , it is
not from what Allah has ordained people to co’operate in re-
ighteousness and piety . But it is from what Allah has prohibited
people to co’operate in righteousness and piety . _

We note that it is fair not to restrict monopoly in food as men-
tioned by some jurists but it should be generalised to all goods
that are wholy needed by people for good life .

Allah is All Knowing

{1) Al Mughni - Washareh-Al-Kabir (Ibn Qudama) v,4, p, 283, Dar Al-Kitab Al-Arabi,
Beirut, Eebanon 2nd edition 1392H-1972 . Matalib Auli Al-Nuha (Rohaybani) v,3, p,
63-64, Al Kitab Al Islami publications 2ed {380H-1961. See (Al Forou'a) by Ibn Mu-
flih, v,4, p, 53-54 , A'alam Al-Kutub, Beirut, Lebanon, 4th ed, 1405H-1985, Dar thya
Atturath Al-A'rabi - Beirut . Lebanon .

{2) Al Mughni - Ibid.

(3) Sahih Muslim. Narrated by (Nawawi) V.11, p, 43, Dar Al Kutub All lmeyah Beirut ,
Lebanon, Sunnan Al Turmuthi V,3, p, 567, Al Sunan Al Kubrah (Bayhaqi) V.6, p, 30,
Dar Al Ma’arifah , Beirut, Lebanon .

(4) Musnad A) Imam Ahmed, v.3, p, 351, Al Makiab Al Islami - Kanz Al Ummal Lil-
Burhan . V, 4, p, 97, Mu‘sasat Al- Risalah , Beirut, Lebanon, 1399H-1979 .
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In Al Imam Malik, school, the monopoly is not permissible if the
there is any harm V),

In Al Imam Al Shafe’e monopoly of food is not permissible and to
some school jurists it seem as undesirable @,

Al Imam Ahmed school prohibits monopoly referring to the Proph-
et peacecz;nd prayers be upon him saying . “ Monopolist is considered
sinful” **/ .

The monoply has three conditions. The food should bought because
if he imports or produces then no monopoly here . The second : The
bought thing should be food, because sweets, oil, are not considered .
The third , if there is narrowness resuiting from monopoly of food .

Generally, jurists see prohibition of monopoly because it affects the
living standards of people . The reason lays behind its prohibtion is to
remove injustice from the people . The two traders agreement not to
sell their goods waiting for the price to increase is considered as mon-
opoly which leads to narrowness in people life and affects their needs
. This is considered as corruption and injustice . Allah says :

*“ And withhold not things
Justly due to men,
Nor do evil in the land,
Working mischief ” @ .

The goods that are not permissible for Monopoly :

In Hanfi school , Imam Abu Yousuf sees that monopoly is not per-
missible for all kinds of goods ro matter if it is food or not .

Abu Mohammed restricted monopoly in food only as the majority
of people is affected by food monopoly .

In Al Imam Al Shafe’y, the monopoly is restricted to man and an-

imal food ®. But some other goods may be under monopoly pro-
hibition such as clothes in winter as people will be in much need to it .

(1) Al Mudawwanah Al Kubra, v. 3, p, 290, Dar Al Fikr , See Mwahib - Al Jalil - Lish-
areh Mukhtasir Khalil , v, 4, p, 227, Dar Al-Fikr 2nd edition 1398H-1978 , Al Bayan
Wa Tahsil (Tbn Rushd) v,9, p, 339-340 , Dar Al Gharb - Al-Islami , Beirut , Lebanon
2ed, editon 1408H-1988 .

(2) Al Magmou-Al Nawawi v.13 , p. 44-49, Dar Al Fikr . Nihayat - Al Muhtaj Ila Shareh
Al Minhaj (Ramly) v,3 p, 472, Mustafa Al-Babi Al-Halabi printing press and hook-
shop , Egypt , last edition 1386H-1967 . Al Hawi Al-Kabir (Ma-Wardey) v,7, p, 84,
Dar Al-Fikr -Beirut, Lebanon 1414H-1994 ,

(3) Sahih Muslim (Sharch Al Nawawi) v,11, p, 34, Dar Al-Kutub Al-Ilmeyah, Beirut, Leb-
anon, Al sunnah Al-Kubrah (Bayhaqi) , v, 6, p.29, Dar Al-M"aarifa , Beirut, Lebanon .

(4) Surat Al Shu’ara V, 183,

(5) Badei Al Sana‘'e Al Kasani .

-82-



*V ol VII1, 1996, 31st Editton,Contemporary Jurisprudence Research Journals

For example, Al Imam Al Ghazaly ) had narrated that some of the
forefathers were in place (Wasit) and he shipped wheat to Al Bisrah
(place in Iraq) and wrote to his agent , sell it the day it arrives and
don’t delay it . When he recieved the shipment the market was full of
the same product, then the other traders told him that if he waited for
the next friday, the price would be doubled, he did so and got double
price and wrote to food owner telling him what happened . Then the
food owner wrote to him ‘“We wish that we got little profit with Allah
obedience, and we did not wish to loose some of our obedience in
sake of getting much profits, Take all money and g)ay it to poors and I

wish I had been forgiven neither benefits nor sins ) .

Monopoly versus Allah fearing as well as honest in trade because it
makes harm and narrowness to people in their food and accordingly it
is not permissible .

There are many Hadithes in Sunaah prohibit monopoly. Some of
them , the saying of the Prophet peace and prayer be upon him “ The
seller is fortunate and the monopolist is cursed” ) and his saying
“He who hide food for monopolistic purposes, will be injured of
leprosy and insolvency” © . Jurists have many saying in monopoly
but we will quote what will do for this question .

The Hanafists have defined monopoly as the purchase of the food
of the village and hiding it til its prices incerase and they stipulated
that the village people will affected by this hiding .

Al Kasani® said that the threatening concerning monopoly reveals
that it is Haram and monopoly is an action of injustice, because if the
buyer could not buy due to high price, then the monopolist would be
preventing him from his own right and this is unfair ©

(1) Mohmmed Ibn Mohmmed Etoussi , Shafi'i jurist, Has many publications in ju-
risprudence (Al Wasit) (Al-Wageez), Bom . 450H, Died, 505H, Sce (Al -A’alam) By
Al Zirkley, v, 7, p. (22-23) . ) . .

(2) Thya Olumed-Din-Al Ghazali v.2.p. 69, reviced by Sheikh Sirwan, Dar - Al-Qalam,
Beirut, Lebanon ,Ed No 2, . ]

(3) Sunan Ibn Maga, v.2. p. 728 , vertificd by Mohammed Fuaad, Mu'sasat, Al Risaizh,
Beirut , Lebanon (1979) .

(4) Sunan Ibn Maga v.2, p, 228, Sunan Al Drami v, 2, p, 249 .

(5) Al Kasani, Abu Bakr Ibn el\gtzsstédmﬁmﬁ junst from Halab . He has many ju-
risprudence publications . Di H).

(6) Bade’ Al San::!e - Al Xasani v.5 ., p. 129, Dar Al Kitab Al Arabi Beirut, Lebanon . Bd,
2, (1982).
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The trade is one of the important issues for the community - any
community- as it deal a lot with food, water, and clothes, etc ... Ac-
cordingly, the authorities make regulations and rules that can orgain-
ize it and determine the permissible, unpermissible, desirable and un-
desirable actions, and so the rights and liabilities of the trader .

As the trade is one of the sources of money collection, then the bad
behaviour of the trader is expeted because everybody likes money and
keens to collect it, as Almighty Allah says :

“ And ye love wealth
Within ordinate love ” ()

According to this , there should be regulations that organize the
trade operations to maintain the benefits of the community and protect
their interests and at the same time protect the trader from un lawful
act (Haram) .

As Islam is an eternal message, that comes to organize the human
life and behaviour , it makes incentive to practice the trade . When the
Prophet peace and prayers be upon him had been asked about the best
work, he said “the man manual work and any blessed sale” @ .

In another warning and advice, the Prophet peace and prayers be

upon him said to a group of people “O; traders : they got silent, he
said All traders will stand on day of judgement as wicked except
those who fear Allah and become pious and say only the truth”

The fearing of Allah has many meanings were, to avoid cheating,
treason, and illegal money collection . The piousness and the saying of
the truth are fundamental for the trader therefore, if he fulfils these, he
will be considered as honest trader whom the Prophet peace and
prayers be upon him says about “The truthful and honest trader is
in the company of prophets, the sincere, and martyrs” . The fore-
fathers traders were stepping a way of trade in which they can be
counted as pious, and honest traders who had been promised to be in a
campany of the prophets, sincere, and the martyrs .

(1) Surat Al Fajr verse 20 .

(2) Musnad Al Imam Ahmed v,4. p, 141, Al Maktab Al-Islamic v.4, p, 61, Dar Al'myan ,
liturath , Cairo, Kanz Al-Ummal Lilburhan v4, p,13, Mu'sasat Al-Risalah , Beirut,
Lebanon 1399H-1979 .

(3) Sunan Al Tirmthi v,3 . p, 517-518, Vertified , (Muhmmed Fuaad), Dar Al-Kutub Al-
Ilmeysh Beirut, Lebanon, Sunan Ibn Magah, vertifiecd (Mohammed Fuaad) v,2, p,
726, Al-Sunan Al-Kubra (Bayhagi) v,5, p, 266 , Dar Al-Ma'rifah - Beirut, Lebanon .

(4) Sunan Al Tirmithi v,3, p,515, dar Al-Kutub Al [imeeyah, Beirut, Lebanon .
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109- The rule on the Trader who Monopolizes his
goods saking for Price to increase

The case in brief : Two traders who import same goods . When
one of them think that the price of this goods will increase due to
some reasons, he contacted the other trader and ask him to give
up selling in order to get big money for their imported goods; and
he agreed with him .

The question says : Is this agreement considered as legal trade
or as a prohibited monopoly ? If yes , what are the goods in which
monopoly is permissible and vice - versa ?

And before the answer . what do we mean by monopoly, lin-
guistically and legally ?

Linguistically, it means keeping or hiding, when we say that
Amr monopolizes food, we mean to state that he kept it away in-
order its price may increase !V And from the legal point of view,
(Shari’a) menopoly means, some one who either purchases food
from town or from other piace to be brought to the town in order

to keep it for the time when prices increase .

The answers has two ways :
First : The agreement between these two traders mentioned in the
above question of not selling their imported goods with a desire of
getting big money for it . This agreement is considered illegal, for it is
not from what Allah has ordained people to co’operate in right-
eousness and piety, but it is from what Allah has prohibited people to
co’operate in righteousness and piety . In this regard Allah Almighty
says :
* Help ye one another
In righteousness and piety,
But help ye not are another
IN sin and rancour :
Fear Allah : for Allah

Is strict in punishment”®

(1) Al-Musbah - Almunir, By Al Fayoumi vol,1, p, 145, Al Maktaba Al Ilmeyah, Beirut ,
Lebanon .

{2) Al Ikhtiyar Li-Ta’aleel Al-Mukhtar, By Tbn Maudoud Al- Mausili , vol, 4, p, 161 , Dar
Al - Kutub A} lmeyah , Beirut, Lebanon .

(3) Surat Al Ma’'dah verse 2.
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Nor do evil in the land
Working mischief ” ¥,

And it will be deemed as annoying of believers which Almighty Al-
1ah has prohibited in his saying :

* And those who annoy
Believing men and women
Undeservedly, bear {on themselves)

A calumny and a glaring sin” @,

It seems better for that woman to resort to judiciary to explain the
matter and they will treat her justly according to Sharia rules and Sun-
nah.

To conclude : If the mentioned case just a promise from the
wife guardian to the husband then this behaviour will considered
as an engagement and not a marriage contract either they recited
Al Fatiha or they celebrated or a suitor paid a dower, and accord-
ingly the two suitors or one of them can cancel this engagement .

But if the mentioned case was a contract with all required pil-
lars then it will be a marriage contract but if the documentation is
;)il;lligatory in that country, then one of the conditions is not ful-

ed.

But beside all that if the suitor has accepted to receive the dower
he already paid, then this will be like (khul’a) which is known in
Sharia and leads to divorce .

If the matter as explained above then the suitor has no right to
consider his contract valid because this is an injustice and an-
noying and they are both prohibited and bearing a calumny and
glaring sin .

We think better for that woman to resort to judiciary to ex-
plain the matter and so they will treat her justly .

Allah is All Knowing

(1) Surat Al Shu'araa verse 183 .
(2) Surat Al Ahzab verse 58.
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This is for the contracts and transactions in general but in marriage
contract the presence of witnesses is obligatory because of the con-
sensus of jurists and it is evident by the saying of the Prophet peace
and prayers be upon him “ No marriage without a guardian and
two witnesses " 1),

It is noticed that Imam Ahmed considered that the marriage can be
effected without witnesses and Ibn Omer and Al Hussan Tbn Al and
others had made this .

I say : think that the presence of witnesses is the correct action be-
cause marriage is a significant matter that should be authenticated and
declared .

As for the documentation may be of great importance at certain
conditions especially when there is corruption because the husband
may deny that he is married which loses his fatherhood on his children
here the witnesses will be good evidence . _

At the same time the declaration is legally needed to prove marriage
and people should know it to defferentiate it from all illegal practices .
Accordingly, the Prophet peace and prayers be upon him says “ The
only difference between legal intercourses and illegal is the dec-
laration by using tambourine " @ .

People may witness some changes in their social situations, and
also corruption may appear in their transaction or bad behaviour may
take place, accordingly, more precaution should be taken into con-
sideration to save guard the benefits of all subjects and accordingly the
documentation of marriage contracts should be obligatory in writing .

The rule on the dower received by the husband after he had paid it .

It is understood from the question that the husband had been refunded
the dower he paid for the wife . In this case the contract will be cancl-
led (assumed that there were a real contract) because the receiving of
dower is evidence for divorcing the wife .

But if the matter is being as explained above the husband is not al-
lowed after receiving the dower to insist on the validity of his mar-
riage contract because this is some sort of injustice , ambiguity and
with hold of people things justly due .

Almighty Allah has prohibited this, saying :

“ And withhold not things

Justly due to men

(1) Magma’s Al Zawaid-Al Haithami v,4. p,286, Kanz Al-Ummal Lilburhan , v,16, p, 308,
Mu’sasat Al-Risalah, Beirut, 1399H - 1979,

{2) Sunan Al Tirmizi,v,3 , p,398, vertificd, M-Fuaad, Dar Al-Kutub , A)-limeyah, Beirut,
Lebanon, Sunan Al-Nisa'e v,6, p, 127 1st edition. Asunan - Al-Kubrah (Bayhagi) v.7,
P, 289, Dar Al-Ma'rifah, Beirut, Lebanon
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Almighty Allah has ordained to write the debts in his saying :

“ O ye who belive !
When ye deal with each other
In transactions involving
Future obligations
In a fixed period of time
Reduce them to writing
Let a scribe write down
Faithfully as between

The parties ” ¥,

And the presence of witnesses is necessary as it will prevent doubts
by assuring documention . As Almighty Allah says :

- And get two witnesses

Out of your own men” @ _
“ But take witnesses

A Commercial contract” © ,

But jurists did not agree wholly in the obligation of writing down
the debts and the presence of witnesses, some of them see that the
verse meant to direct people to authenticate their transaction to avoid
any harm that may be occured if there is no documentation . But if this
aim is achieved without documentation , then the documentation will
not be necessary and that what can be understood from the four ap-
pointed schools .

Some of them see that the verse means the obligations as shown
clearly in the meaning of it and it is narrated that Abdullah Jbn Omer
may Allah be pleased with him presented witnesses if he sells in cash
or %‘g deferred payment and some of late comers (Tabi'een) also said
s0 Y,

e w.—-—

(1) Surat Al Bagara verse 282 .

(2) Surat A) Bagara verse 282 ,

(3) Surat A Bagara verse 282, .

(*) Ahkam Al Quran, Al Gassas v,2, p, 205-206, vertified , M-Assadiq Qamhawi, Dar Thya
Atturath Al-Arabi, Beirut , Lebanon, Ahkam Al-Quran (Tba Arabi) v,1, p, 247-251 ,
Dar-Al-Fikr, Tabsirai Al-Hukkam (Ibo Farhoon) v,1, p, 167, Dar Al-Kutub , Al-
Timeyah, Beirut, Lebanon, 1st ed. Bae® Assanya’ (Kasani) , v,2, p, 252, Dar Al-Kitab
Al' Arabi, Beirut, Lebanon, 2nd edition 1402H - 1982, al-Majmu® Sharh Al-Muhazab ,
V,g, Pr 154’155, V,l3. P 98'99. daf Al‘?ikr .

(4) Ihid v,2 . p,205-206 .
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Third : The guardian , as the contract will be incorrect if the guardian
is not present as the Prophet peace and prayers be upon him says:
“ There is no marrige contract without the guardian being

present ” (1),

And he peace and prayers be upon him also says “ Any woman
who contracted for herself without the approval of her guar-
dian, this contraction will be viod” @

Fourth : The presence of witnesses for precaution of future conflicts
and documentation .

Fifth : The two contractors (husband and wife should be free of any
prohibitive restrictions @,

According to what has been mentioned above we conclude that the
case mentioned in the question is just a promise of the wife guardian
to the suitor to let him marry . And this behaviour is just an engage-
ment and not a contract even if they recited Surat Al Fatiha, made a
celebration or the suitor paid a dower .

The two suitors have equally the right to cancel it .

But if the case means that the wife guardian or whoever on behalf
has offered saying I accept to marry you and the suitor accepted using
the term I accepted or (yes) or likewise and there were two witnesses
then the contract is completed and all pillars are fulfilled and it will be
correct if other conditions are available such as non-prohibitive re-
strictions between the two spouses .

Marriage contract documentation :
It is requested by Sharia to authenticate all contracts in writing as
it prevents from the occurance of mistakes, foregetting in the future .

B T T

(1) Sunan Abe Dawoud v,2. p,229, vertified by M- Muhyi Addin . Al-Maktabah Al'asryah,
Sida , Beirut . Sunan Al-Turmuthi , v,3 . p, 407, vertified by M-Fuaad . Dar Al-Kutub,
Al-Timeyah. Beirut, lebanon 1408H - 1987 . Sunan Ibn Magah v,1 . p, 605 . Sunan Al-
Dramey v,3, 8, 137, Dar Al-Kutub - Al-Imyah , Beirut , Asunan , Al Kubra (Bayhagi)
v,7, p, 107-108 , Beirut, Lebanon .

(2) Sunan Al Tirmithi v,3. p,408, veritified by (M-Fuaad Abul-Baqi) Dar Al-Kutub
Al'ilmeyah Beirut Lebanon 1408H - 1987 , Sunan Al-Drami v,2, p, 137 , Dar Al-
Kutub Al-imeyah , Beirut, Asunan Al-Kubrah (Bayhagi) v,7, p, 105, Dar Alma'rifah,
Beirut, Lebanon, Sunan, Addar Qutni v,3, p, 221,Dar Al-Mshasin printing press Cairo,

(3) Kashshaf Al Qina'a An Matu Al IQna'a Al Bahouti v,5. p,41-60, A'lam Al-Kutub ,
Beimt , Lebanon 1983, see Al-Mughni, (Ibn Qudamah) v,7, p, 337-341, Dar Al-Kitab
AlArabi, Beirut, Lebanon , 2, edition, 1392H-1972 , Al-Insaf (Mardawi) v 8, p, 51
105, Dar Ihya Atwrath , Al-Arabi , Beirut, Lebanon 1st edition .
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ceptation are considered as one pillar ¢,

In this school the marriage is contracted only if there is aword giving
the meaning of marrying, marriage, donation, possession, and charity @,
It will not be contracted unless there are some witnesses as the Proph-
et peace and prayers be upon him says “there is no marriage without

the presence of witnesses”

The witnesses can be either two men or a man with two women ),
In Al Imam Malik school there are four ristrictions :
First : Tlliltq law-forraula : It means the possessions for good in whole
€.
Second: The woman contracted for : Here they meant the woman that
is free of any prohibitive restrictions .
Third : The dower, as it is due when there is a marriage contract and
can not be cancelled even if there is a joint consent .

Fourth: The Husband contracting and the guardian © .

Al Imam Al Shafe’y agreed with all conditions made by Malikiyah
but he restricted further, the law-formula which will be correct only if
there is a word of marriage or derived from it to give the same mean-
ing, where as other terms such as possessions, donation ...ect are not

acceptable ©

Imam Ahmed school stipulated five conditions :

First : The determination of two spouses , husband and wife .

Second : The consent of the two spouses. And the non-consent of any
of the two will make the contract incorrect . But if one of them or
both are young or insane, the guardian should replace him or them
in this matter .

et A

{1) Bad'e Al Sana'e v,2. p,229-232, Dar Al-Kitab Al Arabi , Beirut, Lebanon, Ed 2, 1982 .

(2) Sharh fath Al Gadeer-Ibn Al Hammam v,3 , p,189-193, Dar Al-Fikr , Beirut, Lebanon
Ed 2, 1982, sce, Kashf Al-Haqaiq (Abul Hakim, Al-Afgani), v,1, p,162, Idarat Al-
Quran wal Aujum Al-Islameyah , Krachi, Pakistan ,

(3) Nasb Al Rayah-Az-Zayla'e v.3.p, 167 .

(4) Al Ikhtiyar li-Ta’aleel Al Mukhtar-Ibn Mawdoud v,3 , p,83-84, Dar Al-Kutub Al-
Timeyah, Beirut , Lebanon, see Hashiyat Radul-Mukhtar (Ibn A’abdecn) v3, p,2 ,23,
Dar Al-Fikr Beirut, Lebanon Ed 2 , 1402H - 1982 Alubab Fi Sharh Al-Kitab {(Gho-
naymi) v, 3, p, 3, Al-Maktaba Al llmysh Beirut, Lebanon 1400H - 1980 .

(5) Agd Al Gawahir Al Thameena-Tba Shas v,2. p,11-41, vertified (by Dr Mohammed Abu
Agfan) Dar Al-Gharb Al-Islami Ed 1 , 1415H-1985, see Sharh ul Galeel (Hesh)
v,3, p, 257-268, Dar Al-Fikr, Lebanon , Ist Ed 1404H-1984 .

(6) Nihayat Al Muhtag ila Sharh Al Minhag-Al-Ramly v,6. p,209-211, Mustafa - Al-
Halabi printing press and hookshop company , Egypt last edition 1967, see Al-um (Al-
Imam Al-shafe'i ) v, 5, p, 22-23 . Dar Al-Ma'rifah, Beirut, Lebnon , Al- muhathab
(Al -Shirazi) v2, p(35-41) Dar Al-Fikr , Beirut, Lebanon .
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(or her guardian) refused to marry him can an other suitor come and
engage her ? and is the engagement considered as a legal contract ? Is
it permissible for both parties ?

He answered “ The new suitor is allowed to present himself as
long as the old one is not accepted even if he is not told directly . And
the engagement is not an obliged contract ¥ .

Gadari Basha,® one of the later jurisprudents, says “ The promise of
the marriage in the future is not considered as marriage contract, and
so the recitation of Surat Al Fatiha and the suitor can change his mind
at any time and so the betrothed even if she or her guardian accepted
the dower or part of it or any gifts

I say : According to the preceeding Fatawa, the betrothal process will
not be deemed as legal contract whether the suitor has prescnted any
gift or dower or they have recited Surat Al Fatiha and no effect will be
applied until otherwise the marriage contract is issued . This does not
cancel the meaning or effect of the betrothal , but the suitor or be-
trothed changing in mind should be according to justifiable reasons .
That is to say, if the purpose is to give a chance to another suitor it
will not be permissible as long as the second suitor should not present
himself if she is already betrothed , and so the girl guardian should not
change his mind due to personal benefits as this will not be per-
missible ,

In Al Imam Ahmed school of thought , the guardian who forcibly
accepted to marry can change his mind for a certain purpose, and so
the betrothed without being forced can change her mind for a right
purpose because it is a changing from harm to benefit and the conteary
is reprehensible ¥ .

But marriage contract and its conditions has been illustrated by jur-
ists : In Imam Abu Haneefa school of thought there should be offer an
acceptation in same council of marriage in specified terms or what
gives same meaning such as writing or a well known mark .

The offer needs acceptation and before that the first party (offering)
can cancel it as happens in sales contracts because the offer and ac-

(1) Al Hawi lil Fatawa v.7 , P, 248-249, Al Salam Al Aa’lamyah for printing and publica-
tions Cairo .

{2) His full name is Mohammed Gadari Basha on of Egyptian judges , he was acting as ed-
ucation minster bomn in 1821-died 1838 (sec Al A'lam v,7. p, 231,

(3) The fourth article of Al Ahkam A} Sharia book, Al Makiab Al Islami publications, Ed
7,9189;51. see (Khashaf Al Qin’a (Bahwati) v,5, p,19, A’alam Al-Kutub Beirut, Lebanon
1983,

{4) Matalib Oli An-Nuha-Al Ruhaibani-v,5. p,25.
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It will be noticed that the wife made no sin but his family have in-
sulted her because she has no enough money to prepare herself
the thing that compeled her and her family to do what happened
to guard their dignity . This wife asks for a legal rule that can re-
duce her suffering in the time that there is no mercy .

The answer to this question requires the knowing of the marriage
contraction and the conditions needed to make it correct and to what
extent it is obligatory to authenticate the contraction in writting . Also
the rule of accepting the return of the dower by the husband . All these
matters will be discussed as follows :

‘The marriage contraction and its
correctness conditions :

Before we discuss this matter, we have to know about the process
of engagment, is it a contract or amere agreement or promise for mar-
riage 7.

It is well known that the engagement reflects the suitor desire to
marry a certain woman and also reflects the promise her guardian to
accept him as a husband and this promise may be corporated by a cel-
ebration day called now (Al Shabka) and the engagement may be ef-
fected in generall terms or be restricted to the reciting of (Surat Al Fa-
tiha) before or after the engagement .

Almighty Allah mentioned the engagement in Holy Quran saying :

“ There is no blame
On you if ye make
An offer of betrothal

Or hold it in your hearts” (¥

The meaning here concerning the widow under (Iddah) and so he
says :
“ Nor resolve on the tie
Of marriage till the lerm

Prescribed is fulfilled” @

Here the meaning conceming the prohibition of the new marriage
before the previous one, if any, concluded .
Al Suyoti had been asked about a man betrothed a woman but she

(1) Surat Al Baparah verse 235 .
(2) Surat Al Bagarah verse 235 .
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CASES FROM JURISPRUDENCE
(Figh) POINT OF VIEW ©

108-The Rule on Marriage contraction that has not
been documented and disagreement happened af-
ter that between husband family and his wife but
the husband insisted on the correctness of the con
traction although he already received the dower
he paid before

The question in brief : We ask for legal verdict for this case :
Aman made his marriage contract with a woman legally (which
we call here in Algeria Al Fatiha) . That means the wife guardian
agreed to marry the wife to him and he paid the dower and agreed
for the coition date and they read Al Fatiha but this contraction
has not been documented.

After that a conflict occured between the wife and her husband
family which led to the wife reversion and family of this marriage
with the remark that she has not ever seen him nor has she talked
to him .

The husband tried to solve the prolems but failed and the wife
guardian returned the dower to him and he received it and went
for good, but he did not give any divorce or Khula’ word (khula is
the divorce on compensation basis) .

After 6 years of this case, the wife is asking : Is the husband
leaving and receiving dower considered as divorce or Khula’ al-
though he did not utter.

Is the wife considered under bond of marriage ? with the re-
mark that the husband is still saying that he is at his word of con-
traction although he did not try to go back to the wife family . He
may say that for the purpose of insulting her and leaving her sus-
pended neither be married nor divorced .

(*) These questions sent by readers and editor-in-chief . Dr Abdur-Rahman Ibn Hassan Al
Nafisa answers them according to the publication regulations of the journal .
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Satisfaction Guaranty on
a teacher and a like

By: Abi Mohammed Ibn Qanim Ibn Mohammed Al Bagdad®

The case stated if a master beat an apprentice, or a teacher beat a
student ... Abu Bakr Mohammad Ibn Al-Fadl stated that if he had
beaten him ordinary beating in an ordinary place in his body on his fa-
ther order or recommendation, he (the teacher or the master) should
not satisfy guaranty but if he beat him in unordinary beating, he
should satisfy guaranty . If he beat him but not on his father order or
recommendation and then the student died, he should satisfy guaranty
in full Diyah (blood money) weather he beat him ordinary or un-
. ordinary beating .

_ In the rules alike on unmarriageables, if a teacher beat a student on
his father permission, he should satisfy not guaranty, except if he beat
him unordinary beating, but if he beat him on his mother permission,
he should satisfy guaranty if the student died . The father is like the
grand father (except in the twelve cases we mentioned in Al-Fawaid
min kitab Al-Faraid and in Al-Khulasah and Al-Bazaziah). If the
teacher or the master beat the student or apprentice but not on his pa-
tron or guardian permission and he died, the teacher or the amaster
should satisfy a guraranty other wise he should not .

If a father or a guardian beat the son and he died they should not
satisfy a guaranty because they beat for themselves as the advantage
would return to them unlike the teacher as the beating is on the per-
mission of that who has the gurardianship in his hand . In juristic legal
opinions about the beating of the father, that the father shall niether
satisfy guaranty nor he shall inberit . This is according to Abi Hanifah
but Abu Yousif sees that he shall not satisfy guaranty but inherit and

shall pay expiatory gift (" .

{*) Hanafist Jurist {.....H - 1030H).
{1) Kitsb Majma Al-Damanat Fi Mathab Al-Imam Al-Azam Abi Hanifah Al-Numan,
p. 54, Al-Maktabah Al-Khairiah, Egypt .
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Revocation of witnesses of their testimony

By: The Jurist Abd Al-Wahap Al-Baqdadi

If witnesses revoked of their testimony after they testified but be-
fore the judge decision, the judge should accept their revocation and
not decide on that testimony whichever was testifed by them. This is
also would be applied if some of them revoked - despite the saying
that he shall judge and not pay attention to their revocation - because
the decision is to be on irrevocable testimony, so their revocation ren-
dered them as if they untestified, hence the decision should be on the
later testimony other than revoked one . This is like a judge who
made independent reasoning, then discovered a fault before judgement
execution .

The decision should not be annulled if they revoked after pro-
nouncing the decision . The testifed case might be either wealth de-
vorce, killing or punishment stipulated in the Quran . Their revocation
might be either attestation on an error or intentional lying .

If they testified on wealth but after the decision was issued they
stated that their testimony was fault, the decision should not be an-
nulled and not to return against that for whom the wealth was decided,
instead they should pay a fine for the person against whom they tes-
tified . But if one of them revoked he should be fined half of the claim
. Abd Al Malik said that the fault should not reverse on them .

If they said they intended lying it should reverse ou them - agreably
- and likewise if either of them revoked off his testimong by telling
the truth he should be fined half of the wealth . If they testified on kill-
ing or ampulation then one or both of them one after another revoked ,
they should pay Diyah (blood money) on error testimony .

If they testified on a divorce, then revoked they should not be fined
the dower for the husband. If they testified that he married the woman
then devorced her before coition and a judge fined him half of the
dower but after that they revoked, they should be fined the half which
was paid by the husband. If they testified on his coition, and he professed

marriage but denied coition, they should pay half of the dower (.

(*) Malikist Jurist (362H - 422H) .
(1) Malik Ibn Annas: Al-Maunah Ala Mathhab Alam Al-Maddinah, vol,3, p, (1560-1561) .
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A Rule on an agent who broke
a delegation condition

By:Imam Ahmad Ibn Mahammad Ibn Ali Ibn Hajjar Al-Haithami®

He was asked if an agent broke a condition as he had been told to
sell not on delay, not to get into so land and so forth, but he did. Was
the delegation invalid ? If you judged so but he disposed of it after
that . Was his disposition valid ? and to whom that profit return ? Kf
the wealth damaged, should he satisfy guaranty ? were delegation and
permission alike in meaning or there were some differences between
them ? As to say I gave him a permission to sell or delegated him to
sell so .

His answer was that, if the agent broke the condition as the authoriz-
er told him to sell not but he did, the sale or buying was null and void
and there was no profit niether for the agent nor for the autherizer; yet
the material was to be still in its owner possession and no profit was
expected in that case because all contracts of the agent, authorizer and
their descendants were null and void . If the agent broke the condition
and sold on incorrectness, and delivered the sales, he should satisfy
guaranty for his transgression and similary if he revendicated it and
damaged in his hand .

The delegation is more peculiar than unconditional permission as it
is said wherein the delegation became incorrect but the permission
still correct and the agent desposed of accordingly, his disposition is
valid observing permission generalization other than delegation pe-
culiarity . The advantage of delegation validity with effectiveniss of
disposition inspite of its incorrectness, is the stability of specified pay-
ment, otherwise the claim is waived and fair rent imposed as a duty .
Aliah knows best (¥,

(1) Al-Fatawi Al Fighiah Al-Kubsah, vol.3, p, 85, Dar Al-Kutub Al-Timiah, Beirut .
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holder swear * swear that I didnot hired you for ... but hired you for ...
If one of them refused to take the oath, the statement of the other one
on the oath would be obligated on him . If either of them was un-
willing of the other one statement, they should annul but other than on
the decision of a judge . If the leaseholder was paid the rent in full
then he should pay the fair rent . The lease holder is a trustree that he
shall not satisfy guaranty in case of damage . If he made a condition
on him self to satisfy guaranty but only in case of transgression or
negligence, his statement on the oath that he did not neglect should be
accepted .

If the lease holder claimed that what he had rented as abeast ... that
alegation was in or after the specified period, his statement on the oath
should be accepted because he was entrusted .

If the renter (i.e) the renter of the beast made a condition on a lease-
holder that he should not ride at night, not ride at midday, not delay
from the caravan and etc but he did (i.e) the leaseholder broke the con-
dition, he should satisfy guaranty for his breaking the condition .
Whenever the specified rental period elapsed the leaseholder had no
discretion on the rented kind and its returning as well as its provisions
are not incumbent upon him as a bailee but unlike gratuitous loan and
the kind is to be deposited in trust in his hand . If it damadged by other

than his negligence, no satisfaction guaranty should be on him ‘.

(1) Nail Al-Masarib be Sharh Daleel Al-Talib, vol.l , p, 330-331, Dar Ihia al-Kutab Al-
Arabiah
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Fatawa Al-Fuqaha
(Jurists Legal Opinions)

Hire Duty

By: Al Imam Abdul Gadir Ibn Omer Al-Taglupi A Shaiban )

A hire is imposed as a duty on a rent of a kind even on a period of
time that follow not a fair wage on the contract , wether this contract
stipulated occur (date of time to be due) or freed contract . Thus, a
seller shall have the price of sale on the contract , The rent fixed in
full after the work accomplishment when the kind is in a lease holder
hand e.g as a cook that was hired to cook something with in the house
of a lease holder, then he finished it, otherwise he should deliver it
cooked unless it was in a lease holder hand; as if they agreed that the
cook would cook the material at his house and on delivering it to the
lease holder’s, he deserve the hire .

The hire also fixed in full within the lease holder responsibilty if the
rent was to be on specific period of time and the kind, on which the
rent would be paid , delivered to him with no a bar for advantage but
if he did not get advantage, the rent also fixed in full on delivering a
replacement of the specific kind if the period in which the advantage
could be obtained passed in vain; as if he said I would rent that beast
from you to ride to so land, to and fro, for so ...". then the renter de-
livt:rc:':(il it to him, then a period of time in which he could go and return
elapsed .

The condition on paying the rent in advance to its occur is true, as
if one rented one’s house to somebody in the year (5) and made a con-
dition that the rent was to be paid in advance in the year (3) . The con-
dition on paying the rent in delay is also true; as if the lease holder
made a condition on a renter that the rent should not occur till the be-
gining of the year (7) . If they disagreed (i.e) the lease holder and the a
renter on its quantity (i.e) the rent, and one or both of them had ev-
idences , they should take the oath, that the renter swears “ I swear
that I did not rent it from you for ... but I rent it for .... then the lease-

(*) Jurist Hanbalist { (1030H - 1130H) ) .
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2- Al Mirdawi 7 ; He who says “I will pay so and so for the one who

cures this one til he gets free of his desease” will be deemed as Ju-
aalah and it is said Ijarah ¥ , Ibn Rushd says : Juaala and Ijarah on
expctation of gaining some benifits such as the stipulation to the
doctor to cure the patient til he gets healthy

The differencies between life insorance and health insurane :

1~

Insurance of life is based on risk in sale (Gharar) where as in-
surance of health is based on getting some benefits known to the
contractors .

2- Insurance of life based on payment against p;ayment which is later

3-

and more which means usury (Riba). But juaala is a payment
against benefit .

Insurance of life is a contract in which the insured pays sum of
money to insurance company in order to gain more money for his
inheritance when death happens . But in health insurance the Hos-
pital does not pay money for the insured .

Insurance company uses money in other purposes rather than what

already contracted for as well as it deposits it in banks which
deals in usury (Riba). But in health insurance the hospital uses
money in the same purpose (i.€) purchase of medicine and con-
traction with specialist doctors and soon .

Allah is All Knowing

.y e ——

{1) Al Murdawi : Ali Ibn Suhaman Ibn Ahmed Al Mirdawi, Hanbali jurist, born in Mirda,

left for Dimshgh (syra) . He has many publications, Born in 817H and died 885H . Al
Zerkely v,4,p,292.

(2) AllInsaf v.6,p,391.
(3) Biddayat Al Mujtahid v,2, p, 232,
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A camel load; I
Will be bound by it”®

This verse proves the permissior of Juaalah and the participa-
tion of unknown work because no one knows he will bring it by
what means .

It also. proves that the rent may be unknown and proves that the
payee may not be known at the time of contraction .

2- Al Juaala is one of the transactions that had been applied in (Jahiliyah)
pre-Islamic paganism age and when Islam came, it got legalized .

3- The number Prophet companions (of Sahaba) had applied it like
Omer Ibn Al Khattab, Abdallah Ibn Massoud , Ibn Abbas, and Ibn
Omer and no one is known as contradictor to their applications .

4- The necessity and benfit necessitate the .application of Juaalah in
all eras .

The difference between LJarah (hiring) and Juaalah(rent) :
There are many differences between I jarah contracts and Juaalah,
some of them are :

1- In the juaalah contract, the two parties can agree to do uncertain
work , but in Ijarah, the work should be certain .

2- The juaalah reward can be undeterminant but in I jarah the reward
should be determinant .

3- Jaalah is optional contract but Ijarah is obligatory .

4- Juaala contract is permissible though it is based on uncertainty and
harn , but Ijarah will not be permissible in these cases .

There are other juristic branches lie between Ijarah and Juaalah;

some of them are :

1- The stipulation to the doctor to cure patient til he becomes healthy.

2- The stipulation to the teacher to learn Quran .

3- The contraction to bring out water from wells and wells prings at
specific condition in spite of the difficulties shown on land nature ,
easiness, nearness of water or farness .

Some of the jurists texts about Juaalah (or health insurance) :

1- Ibn Qudama @ : jarah is allowed for cure or circumcision, we
know no objection in it , It is just a lawful action .

it

(1) Surat Yousuf, verse 72.

(2} Ibn Qudamah : Abdallah Tbn Mohammed Ibn Qudamah Al Magdissi Al Hanbali . One
of the most fame Hanabila jurists . He has many publications one of them is (Al
Mughni) bom in 541 H and passed away in 620H . Al Zerkely v.4. p.67 .

(3} Al Mughni v,8,p, 117,
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Health Insurance from
Islamic Point of View
(A case for Study)

Dr. Saud Ibn Abdullah Al Finaisan

Insurance and health insurance in specific is one of the problems of
this decade that was not known to people before . For this reason it
should be studied in respect of texts and Sharia rules, as there is no
case that Islarn has not made the finest solution for .

These current events such as health insurance should be practised
after making sure that it is permissible by Sharia and the opoinion of
the jurist in this regard should be accompanied by the specialized doc-
tor . As the jurist can hardly decided unless he gets the experts opin-
ion, and so the doctor can not make any jurist legal opinion (Fatwa) in
the case .

Defintions concerning the terms of the research :

Life insurance : A contract between the insurance company and the
insured to pay him a certain sum of money when a damage of any de-
terminant kind occured against the premium paid at a time or in-
stallment .

Health insurance : A contract between two parties, in which the first
party (Hospital) is responsible for clinical treatment of the second par-
ty (patient) or preventing him from aspecified desease against certain
sum of money paid to the first party at a time or in instaliments .

Al Ijarah (Hiring) : a contract on getting use of a certain permissible
utility or fully described for acertain time .

Al Juaalah (rent) : An obligation for paying certain sum of money
against a specified work performed by the second party .

As Juaalah is the nearest contract to the health insurance, we would
like to explain its legal evidences .

I- Allah saying :
“ For him who produces it
Is (the reward of)

e e e e e e e

(*)} Professor in faculty of Usul Ed-Din in Imam Mohammed Ibn Saud Islamic University,
previously Dean of Sharia faculty , he has invaluable researches installments .
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1- The conncil option makes the contraction based on the adjourn-
ment of the council and not only the seperation of contractors .
2- It weakens the obligation of the contract .

Sixth : Money option (Khiar Al Nagd) :
It is another type of option which had been permitted by Al Ha-

nafia due to the need of people to it in their transactions .

It means that two persons contracted in such away that the buy-
er delays money to a certain time but if he did not pay at the cer-
tain time, the sale will not be effected . Then the buyer will have
the option .

Seventh : The option of concealing the defects :

If the seller makes decoration to misleed the buyer in order to raise
the price, then the buyer will have the option to return the commodity
or accept it .

Eighth : The deception option (Khiar Al Ghobn) :

If the buyer goes outside the village to meet the sellers who come
from far distances and he frauded them by giving them low prices .
Here the seller will have the option to accept or refuse .

The Hanafia have stipulated the occurance of fraud as a condition to
apply the option .

There is another type of fraud called (Al Nag’sh) and it means that
some one increases the price of a commaodity to temptate others but he is
not intending to buy . Here the real buyer will have the option to reject .
The jurists sayings in (Nagsh) . _

Al Hanafia and Al Shafeyia considered that the contract is correct
and the option is applicable . Al Imam Ahmad and Malik considered
the contract is void . '

The third type called (Al Mustarsila) @ , Al Mustarsil is the one
who is awareless of the commodity price and knows little about sell-
ing and buying techniques .

The jurists sayings in Al Mustarsil :

The Hanabilists and Maliki see that the abnormal fraud gives the
chance of this option either to accept or to cancel .

Abu Hanifa and Al Shafeye’ say that the sale is obligatory and the
Mustarsil has no chance to cancel because the lower price of the de-
fect free commodity will not void the contract .

Allah is All Knowing .

(1) Al Shath Al Kaber Maa Al Mughni vol, 4.9, 79.
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The evidences of those who accepted :

1- What is narrated by Ibn Omer that the prophet peace and prayers
be upon him says * if the buyer and the seller got contracted, each
of them has the right to accept or reject unless they got seperated but if
they seperated without using this khiar, thus the sale is obligatory (1,

2- It is also narrated that the Prophet peace and prayers be upon him
say “ The seller and buyer has the right to accept or reject unless
otherwise they seperated .

The evidences of those who rejected :

1- What Abu Doud had narrated about Ibn Omer the seller and the
buyer have the option of accepting or refusing unless otherwise
they get seperated, except the commodity that is known as option
commodity , and his freind is not permisible to leave him .

As Almighty Allah says :
“ But let there be amongest you
Traffic and Trade

By mutual good - will ” @,

But the Hadith evidencing the council option is abrogated by the
Hadith “Muslims are at their agreements” and the Hadith also may
interpreted as bargaining process .

Those who proved the council option presented the following :

1- The verse is absolute and it restricted the Hadith .

2- The origin is the non- abargation of the Hadith .

3- The consideration of the seller as a bargainer in the Hadith is not real .
The rules of the council option :

If the sale contract is effected, each contractor could have the
option to accept or reject till they seperate and according to this
we see in Al Shafeyia and Al Hanabila , that each one of the con-
tractor has the right of accepting or rejecting the sold commodity
but only according to following conditions, the contractors have
no right to reject and the contract is deemed obligatory .

1- The seperation after contraction .
2- If one of a them gives the other the chance to choose either ac-
ceptance or cancelation .

3- The death of one of the contractors® .
By way of conclusion we see that it is perferable not to apply the
council option as Al Hanafia and Al Malikia see it due to the follwing.
(1) Wholly agreed, the wordings are Muslim's .
Q) AIMugaval Ao py 6o o e
(3) Surat - Al-Nisa,v,29.
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Malikiah differentiate between three types of defects (Not ef-
fective, minor, effective) and the buyer is free to accept or refuse
in the third type ).
Hanabila say : The buyer is right if accepted or , returned or asked
for decreasing price and this can be achieved by three conditions :
1- If the sold can’t be returned because it has been destroyed .
2- This destruction happened out of his hand .
3- The buyer did not recieve any compensation for the sold .

Fifth : council option (Khiar Al Maglis) :

The sale is contracted correctly and can be cancelled before one
of the two contractors leaves the place of contracting or both , but
if one of them or both leave the place of contraction then it will be
obligatory. Ibn Qudama said “The sale can be contracted correctly
and every one of the contractors can cancel it unless one of them

or both leave the place of contracting @ |

Those who confirmed the council option :
Al Shafeyiah and Al Hanabila say that each one of the contrac-
tors has the right of canceling the contract as long as they are still
in the council of contraction but whenever they leave no chance

for the council option ¥ and their evidence is that Omer ¥ and
Tbn Abbas  and Abu Huraira © had narrated this .

Those who rejected the council option :
The Hanafists and Malikists denied the council option and see
that whenever the buyer and seller contracted, the contraction will
be obligatory even if they did not get seperated .

(1) Al Quwaneen Al Fighiah, p, 267 .

(2) Al Mughni, vol,4,p.6.

(3) Al Muhazab vol,7 . p, 227,

(4) Omer Ibn Al Khattab (40 before H. - 23H), Omer Ibn Al Khaffab Ibn Nufail Al Gu-
rashi Al Adawi Abu Hafs . The 2nd lawful calif and the first one who called the com-
mander of the Faithful , called by the grrzhel Mohammed peace and prayers be upon
him Al Faroug . (Tahtheeb Al Tahtheeh 7/385/387) . o

(5) Tbn Abbas (died 69H) Abdullah Ibn Abbas Ibn Abdul Muttalib Al Hashim; . Uncle son
of the Prophet peace and prayers be upon him he was called Al Habr . Tba Omer said
g;ast he Is ths most aware of what the Prophet advised (Tabtheeb Al Tahthech 5/242-

).

(6) Abu Huriara (21b.H, 59H) Abdul Rahman Ibn Sakhr Al Dousi Al Sahabi , the most
narrater of the Prophet Hadiths, got Muslim in the seventh year of Higrah . He narrat-
ed 5374 Hadiths (I!I)m Hagar - All Saba 4/202-211) ,
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that makes the option obligatory V).,
2- The defect should be before delivery : That means if the defect oc-
cured after delivery, then no option here will take place .

The defect occured before delivery but immediately terminated is
not considered as the defect that forms the option sometimes the
defect occured after delivery, but it results from reasons happened
before delivery, here shafeyiah sees that the buyer has the option

to return (According to Abe Ishag)® and also he has no option
(According to Abe Ali taken from Abe Huraira) .

3- The defect should not be known to the buyer at the time of contrac-
tion and the seller has not stipulated acquittance : If the buyer has
been aware that the commodity is defective before contracting or
at the time of contraction then he has no option , because he
bought the commodity although it is defective and accepted the
acquittance of the seller. But if the acquittace was from ali defects
then here the condition of acquittance is untrue and the contraction
will also be untrue @,

The rule of the contraction when defect option is effective :
Of the elements of defect are available then the contraction will
be correct and obligatory to the seller but no obligatory to the buyer.
When the sale process is effected, then the defect option will take
place after possessing of the commodity and the return will be ei-
ther by agreement or by judgement, because the contraction will
not be prohibited but the same way it was already be applied © .
How can the buyer return the goods using the defect option ?

If the buyer finds a defect he may prohibit the contraction by
his own accord if the sold is not yet delivered , but Abu Hanifa
and Mohammed had stipulated the knowledge of the seller about
Prohibition . Where Abu Yousif did not stipulate this .

In Al Shafeyiah school : If the seller said to the buyer “don’t re-
turn the sold and I will compensate you the value of the defect, the
buyer will not be complled to accept this because they agreed on
defect-free commodity . And if the buyer said the same to seller
“give me the value of the commodity also the seller is not com-
pelled to pay him the mentioned amount .

(1) Al Khittab vol,4 . p, 436.

(2) According to Malikkiah, and it is so, called Ohda, 3.

(3) Abu Ishag (393-476H) Ibrahim Ibn Ali Ibn Yousif Al Faironsabadi Al Shirazi, Abu
Ishag, one of the Shafeyiah jurists, he was jurisconsult in his era . He has many pub-
lications in jurisprudence ( Al Zerkely, Al A'lam 1/51).

(4) Al Muhazab vol,1.p, 288.

{5) Al Mughni vol,5 . p, 287,
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The rule on the contract when the option
of vision has been established :

The contract at the establishment of the option of vision, at the time
of vision is not obligatory and the buyer can abrogate it after seeing
the sold thing . But the contract is obligatory on the part of the seller
who has no right of the option of vision .

Fourth : Defect option (Khiar Al Eib) :

It means that the buyer has the right or option to accept the com-
modity or refuse it when there is any defect arises after contraction (7 .

When does (Khiar Al Eib) take place ?

It can be applied without stipulation in the revocable contracts, and
there is a minor difference between vision option and defect option, as
the first takes place by Sharia rules but the defect option needs no ex-
plicit confession but it can apply by implied condition .

Al Bade'i says @ “ The defect free principle is an implied conditon
in the contract . And if the sold thing is defective the sale is not oblig-
atory. The evidence is that the buyer when buys his own aim is to get
benefit of the sold thing and no getting benefit unless the sold is defect
free. Therefore, if he found any defect, then he has the option to ac-
cept or to return. The defect free principle is one of the contract re-
quirements because it is compensatory contract and thin kind of con-
traction is based on equality . But when there is any defect the buyer
here has the option to decrease price to the level equal to the defect
and when failed then the buyer has the option to aceept or refuse .

The vision option is not permissible to ignore it as acondition del-
ebrately in the contract but the defect option can be ignored @,

But the defect option also has an evidence in Hadith as narrated that
the Prophet says * He who buys a sheep full of milk and he finds
out that it is of no mitk has the option for three days either to ac-

cept it or to return” ¢,

The conditions that should be available to use the defect option :

1- The pointed defect should affect the price of the commodity , this
means that the defect of the commodity will lead to decrease the
price such as blindness of the slave and deavage in building , and
everything that decreases the price of the commodity is the defect

(1; It is calied by Imam Malik khiar Al Nagccdah .
(2} Al Bade'i.

() Ihid vol.5.p. 297 .

(4) Ibid vol, p, 274 .

-58-



«Vol.VIIL, 1996, 31st Edition,Contemporary Jurisprudence Research Journal*

Third : The option of vision :
As a technical term this option means the right of the contracting
party to annul the contract ¥ .

The legality of the option of vision :

If the reason of this option is not seeing the subject of the contract
at the time of contracting, the contracting process will take place
on an absent thing . The jurists disagreed regarding this .

1- According to Imam Shafi to conclude a contract or an absent thing
is invalid . He based his rule on the fact that to sell an absent thing
depending on description only involves (Gharar) sale of risk
which is prohibited @,

2- The Hanafi school legalized this option having as a proof when
Caliph Othman sold Talhah a land in Al-Bisrah without neither of
them saw it . When both of them were told that they had deceived
each one of them said : I had the option @

3- According to the Maliki school the sale of an absent thing is valid
according to two forms : The first is fo describe its nature and kind .
The second is to stipulate the option when it is seen . If there is no
description or choice the sale of an absent thing is invalid . Hence
the Maliki school does not permit the option of vision .

4- According to the Hanbali school the sale of the absent thing is val-
id if, first, the sold commodity is one of the things that can be
transacted through Salam i.e (credit sale), and second to describe
the absent thing with the attributes that determine it, such as when
selling an absent thing without being described in particular, the
sale is invalid, and the described thing can be given back ‘Y, The
option of vision is established in four contracts : The sale contract
if the sold commodity is determined, leasing, the division of the
non-exact equivalents and the settiement of a dispute on a certain

property .

These are all contracts that can be annuled, The option of vision
is not established in the contracts that cannot be abrogated such as
the dowery and the settlement regarding a murder .

(1) Mohamad Shalabi : An Introduction to Islamic Pigh p, 617 .
(2) Al-Muhazab vol,1, p, 263 .

(3) Fat’h al-Qadir vol,5,p,140 .

(4) Al-Mughni, vol,4,p, 74 .
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period even if it is longer. According to Malik the period is de-
termined according to needs (),

The effect of the option of determination on contracts :

If the sale has been connected to the option of determination the
buyer’s ownership will be fixed and executed . Although the sale pro-
cess is executory it remains un-necessary. The option of determination
involves an option of conditionality which renders the sale unessential
. If the buyer has the option, he can give back all things he has taken
and it is not obligatory on him to take any one of them .If the seller
has the option, he can abrogate the contract and restore all things and
it is not obligatory on him to give the buyer anything; and this should
be done within the duration of the option . The contracting party who
has the option should choose one of the things during the period of the
option which it can be explicit or implicit . If the period of the option
has expired and neither of the contracting parties who has this right
has not chosen the sale, it will be abrogated in all the things according
to Maliki school @ . According to the Hanafi school, the sale car be
concluded in one of the things ® . But according to Shafi and Hanbali
schools, ¥ the option of determination is impermissible because it in-

volves gharar i.e aleatory &

The forfeiting of the right of the option of determination :
This option drops with one of the following :

1- The determination of the subject of the contract . This is done by
choosing one of the two things that are based on option whether
explicitly or implicitly .

2- The damage that befalls one of the two things after the buyer has
received the commodity ¢,

3- The defect in one of the two things that renders the commodity un-
suitable for being given back .

Can the option of determination be inherited ?
The option of determination transfers to the inheritor if the contracting
party who has the right of this option has died before he has determined .

(1) Fat'h al-Qadir vol,5, & 132,
(2) Al-Khitab vol,4, p, 425.

(3) Fat'h al-Qadir vol,5,p, 132,
(4) Al-Sharh alKabir vol,4,p, 71.
(5) Al-Muhazab vol.1,p, .
(6) Al-Mabsoot vol.13,p,25.

-56-



*Vol.VILL, 1996, 315t Edition,Contemporary Jurisprudence Research Journal*

The expiration of the option of condionality :
This contract ends with the following matters :

1- The conclusion or abrogation of the contract within the option du-
ration whether this is explicit or implicit .

2- The expiration of the option period without choosing conclusion or
cancellation of contract .

3- The defect that befalls the subject of the contract after the buyer
has received it if he has the option .

4- The increase in the subject of the contract after it has been received
e.g the price of an animal .

5- The death of the party who has the option because, according to
hHanafi and Hanbali school the option of conditionality is not in-

erited .

Second : The option of determination :

This option is usually stipulated by the buyer, when the sold com-
modity is one of three particular things he chooses one of them
through exprience or reflection . The buyer chooses on condition that
the things do not exceed three items because this option was legalized
on the basis of approbation as opposed to analogy . The aim being to
repel deception . Only three things should be inquired because things
are confined to good, fair and bad . The buyer needs the option of de-
termination if he can not personally enter the market or if he needs an
advisor. Zafar and Imarm Shafi adopted analogy because, according to
them, the option of determination renders sale invalid since it involves
jahalah i.e ignorance which is considered gharar i.e aleatory and un-
certainty. The Messenger of Allah, peace and prayers of Allah be
upon him, prohibited gaharar sale {". But Abu Hanifah permitted this
option on the basis of approbation contrary to analogy because people
need such transactions @ . '

The period of this option :

Jurists disagreed as to the stipulation of the option duration in the
contract . Some of them said this sale is not permitted unless the pe-
riod of the option has been fixed . Others said the option is valid with-
out fixing the period. The valid rule is to fix the option duration which
is limited according to the period in the option of conditionality . Ac-
cording to Abu Hanifa the period should not exceed three days . Ac-
cording to Abi Yusuf and Mohammad it is permissible to agree to any

(1) Muslim : Book of sales .
{2) Fat'h al-Qadir vol,5, p, 131 .

-58.



* Options Contracts in Islamic Jurisprudence (Figh) *

stipulated three days time or less . But if the stipulated time was more
than three days there would be disagreement among them .

Who has the right of option ?

It can be either the buyer or the seller or both of them . Giving the
right of option of conditionality to a third party (! is valid and he is
considered as an agent for the contracting party .

The contracts that are affected by the option of conditionality :

Some contracts can not be annuied . Some can be abrogated only
through the consent of the two contracting parties . Others can be ab-
solutely annuled . According to clause 330 of Murshid Al-Hayran i.e
(the guide of the perplexed person) : The option of conditionality is
valid in the contracts that can be abrogated such as sale contract and
leaving of preemption contract etc . In clause (331) the option of con-
ditionality is not valid in marriage, divorce , donation and will con-
tracts . Because marriage and divorce can pot be abrogated and sub-
sequently can not be based on conditionality , the option of
conditionality is invalid regarding these contracts . In agency (wa-
kalah), donation and will contracts there exist unnecessary acts, hence
no need for the option of conditionality ¢ .

The effect of option on contracts :
There is no disagreement among jurists that options affect con-
tracts . But there are differences in what result from the effects and
rules of the contract :

1- According to Malik , Abu Hanifa ® and Ahmad the rules of the

contract do not affect it as long as there is an option® .

2- According to the Hanbali school the rules affect the contract
whether the option is for the two contracting parties or for only
one of them . This was also the opinion of Imarn Shafi because it
is a valid contract .

Al-Mabsoot vol,3, p, 541 .
Bidayat al-Mujtahid vol,2, p,182 .

{2) Hashiyat Ibn ALdm' : vol,4,p,52 . Fat'h al-Qadir vol,5,p,126.

(3) Abu Hanifa (80-150H) An Nu'man Tbn Thabit Al Taimi, Al Kufi Tho Iman of Han-
afists, jurist , one of the appointed four Imams for Sunnah people . Bom in Kufa .
Many pulications were mado to talk about him (Al Zerkely, Al A’lam 8/36) .

(4) Fat'h al-Qadir vol,5,p, 115.
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First : The stipulated right of cancellation :
Definition :

It is the right of one of the two contracting parties , or both of
them, or their agents to conciude or cancell the contract by stipulating
these terms in the contract . For instance , if the seller says to the buy-
er : I have sold you this house for two hundred thousands Riyals and
you and I have the option to conclude or annul the contract within a
period of three days . If the buyer has accepted the offer, the seller has
the right, as well as the buyer, to abrogate the contract within this pe-
riod . When this period has elapsed, they will forfeit such a right . Ac-
cording to the consensus of jurists this option is confirmed through
conditionality only. But according to Imam Malik (¥ this option is
confirmed either through conditionality or habit @ , For example , if
people have the habit of confirming option in a particular commodity ,
this confirmation of option should be followed without any condi-
tionality .

The legality of the stipulated right of cancellation
or conclution of contracts :

The evidence of this legality is in what was narrated by Ibn Omar,
Allah be pleased with him, who said that a man came to the Mes-
senger of Allah saying that he cheated in selling . The Messenger of
Allah, Allah be pleased with him, said to him : when you sell do not

cajole @ . Ibn Rushd® said that according to the consensus of jurists
option is permissible except Al Nawawi ) and Ibn Shibrima ©.

The duration of the option of conditionality :
There is no disagreement among jurists as to the permissibility of a

(1) Malik (95-179H) Al Imam Abu Abullah Malik Ibn Anas Ibn Abe Amer Iba Amro bin
Al Hareth Al Asbahi Al Medani Imam of Al Madina (Dar Al Higrah) , one of the
fourth Imams of sunnah followers , to whom the Maliki School of though belongs (Thn
khillikan, wafiyat Al A'yan 4/135/137 .

(2) Al-Nafrawi : Sharh al-Risalsh vol,2, p, 253 .

(3) Subul al-Salam vol 3, p, 9.

{4) Ibn Rushd (520-5951-5 : Mohammed bin Ahmed Tbn Mohammad Ibn Rushd A} An-
dalusi, Abulwaleed, classificd SO books, he was asked about medicine as he asked
about jurisprudence, he was so-called Ibn Rushd (grand son),

(5) An-Nawawi (631-676H) Yahia Ibn Sharaf bin Merri Ibn Hassan Al Huzami Al Hurani
An-Nawawi , Al Shafey, Abu Zakaria Muhyid-Din . Jurist and Hadith scientist . He
has many spublicalions (Al Zerkely, Al A'lam 8/1491,

(6) Ibn Abe Shibrima (72-144H) Abdullsh Iba Shibrimah Ibn Hassan Ibn Al Munzir Tbn
Dirar Ibn Amro Ibn Malik Ibn Zaid Ibn Kaah Abu Shibrima Al kufi . He was a judge
jurist, poet, {Al Asghalani, Tahtheeb Al Tahtheeb {5/220-221).
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Options Contracts in Islamic
Jurisprudence (Figh)

By Dr. Yusuf Abdul Fattah Al Mursafe )

Because of Allah’s mercy and the easiness of the Islamic law (Sha-
riah) people have the right to annul the binding contract after it has
been concluded, and this is called the option in contracts . If the terms
and conditions of the contract have been completed and fulfilled nei-
ther one of the two parties has the right to abrogate it without the con-
sent of the other party . In regard to life necessities and speed the two
parties might fall under mistake, deception or fraud (dol in French) .
Consequently narrowness will befall people . To remove this narrow-
ness options were legalized .

The meaning of option :

Linguistically !’ option means choice . As an Islmic legal term
(Shariah) it is the right of either one of the two contracting parties or
both of them to conclude and execute the contract or to annul it .
Some of these options were specially prescribed or according to gen-
eral rules such as fraud .

Some of them were confinmed according to analogy such as the op-
tion of determination . Hence jurists agreed only as to some of these
options and disagreed as regard to the rest . On the other hand some of
these options are confirmed according to the principles of Islamic law
(Shariah) even though they are not stipulated by the two contracting
parties such as the option of vision (seeing) and the option of defect .
We notice that the annulment of the option might be determined by
the party who is going to take the option or by the judge's rule as in
the option of defect, because the defects that necessitates contract ab-
rogation need a special assessment since the discretion of the two con-
tracting parties is not sufficient . Options are numerous . Jurists are in

disagreement as to their exact number &,

-~

(*) Assistant professor the facully of Shariah -A)-Ahsa , Al-Imam Ibn Sau'd Islamic Uni-
versity .

(1) Mukhiar al-Sihsh p. 194,

(2) Ibn Najecm Al-Misri : Al-Rahr al-Ra’iq vol,2,p,2 .
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3- Islamic judiciary characterized by subjectivity in application of
justice among the people , without distinction between elder and
young, or strong and weak .

4- Islamic judiciary is always avoiding artificials .

5- The judiciary in Islam is free, and the state will pay all its ex-
penditures .

6- judiciary in Islam characterized by viewing the case instantly .

Suggestions and Recommendations :

1- We recommend to distribute these valuable pages of Islamic ju-
risdiction to all Moslem states so as to be minaret for the followers
and best guide for researchers . judges are classified on the top-
whicherer, we have to introdnce them in our universities .

2- Islam, is faith and Sharia, religion and state it is a complete non-
partially, so, it is not for trading. And because of that, we rec-
ommend and require the implementation of Sharia laws in all or
the Islamic world . In case that to give a chance for Allah’s laws to
be implemented in Allah’s land, and Moslems recapture their sit-
vation and honour .

3- The implementation Islamic judiciary in Islam especially and Is-
lamic Sharia in general, will contribute in establishing the required
Arab unity, and stride step forward, for the sake of implementing a
united legislation in Arab and Islamic countries .
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1- The perfect case, must be tackled before , if the dispute is upon the
right of worshippers, Allah the Glorify right or society right . In
this condition, the case will be raised by the state and specialized
establishments .

2- The sentence should be in a perfect formula in order to settle the
disputation easily .

3- The sentence will be clear, without ambiguity or confusion .

4- The sentence should be in accordance with Sharia’ laws .

5- Some jurists prefer that, the judge would explain the causes of the
sentence and its source .

Fourth : Execution :

It is considered as a last purpose of the judiciary, and courts.
Becaunse the aim of this and that, is to return the right to the own-
er,litigation or the case will not he finished by issuing the sentence
only, but by executing it efficiently.So if the judiciary sentence
should not be executed, it becomes nonsense. Moreover the judge-
ment becomes sarcasm or a comedy. beside that, it will lose its
meaning . We notice that the compuisary power of judiciary is
characterized more than consultations . The execution of a sen-
tence is performing by a judge and the state . so the sentenced per-
son may obey the judge totally .

Conditions of executing sentences :

1- A criminal case, will be performed and supervised by the state, ac-
cordingly the sentenced person may obey a judge .

2- A judge himself , should supervice the execution of a sentence .

3- E;cecuting the punishments in the presence of the governor or his
vice.

4- To execute the sentence as it is .

5- To perform the final sentence absolutely .

Conclusion :

The characteristics of judiciary in Islam approach :

1) Shari’a laws are charcterized as constant, flexible, developed, a cu-
rate and subjective ones . These rules are derived from Heavens,
and they are eternal and permenant which are formulated by the
Creator . So no chance for fault or forgetfulness .

2- Judiciary in Islam depends upon Islamic faith which related to be-
lief which connected with accounting in the day of judgement
punishments and rewards .
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be fair to both parties of the case - Also the sentence must be loudly .
Defence liberation must be taken , a judge neutrality is the essence,
and performing consultation (),

* Second : Evidence :

It is a statement of confirming the arguement and the proven, be-
fore the judge, in accordance with Sharia laws . If the judge listen to
both opponents and differentiate between claimant and defendent . So
the defendent, either declare that , he is guilty, and hence he will be
ordered to perform himself . Eventually the demanded right will be re-
turned to the owner. The judge can not act the sentence according to
claimant . Because he may say false . The right must be protected by
evidence to confirm .

Evidence is a redemption of the right . Islamic arranges the ev-
idence, and stated the cases . Jurists had formulated for the judge,
minarets of evidence. And as a result, the judgement and evidence be-
come as examples of the best model to those who require right and
justice @, The law-giver, put the most brilliant worship principle for
satistying justice . This as a matter of fact will be performed before a
judge in order to solve the troublesome . The law-giver also con-
sidered right and eguality between both opponents . This which had
been required by the developed nations . (proof will be from claimant,
and oath for defendent) .

Prophet of Allah peace and prayer be upon him confirmed the mat-
ter of evidence, and practised it operationally to prohibit injustice,
Sharia stated number of means for evidence, such as witness, de-
claratin, oath, writing , relation, judge, knowledge, experience and in-
terview ,

Third : Jurisdiciary sentence :

It means a seperation between litigation and settled expropria-
tion by saying or action done by a judge and a court member. This
will take place by means of obligation . The essence of that, is to
return the right to the owner . This is the aim behind the case and
evidence and judgement. Judgement sentence, characterized by le-

gal bases and number of terms to be issued

(1) Case theory 4072 ... ctc .
(2) Thei ce of Bvidence in Bvidence means p, 23,
(3) Judges’ auidance 88/1 .
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* Law-formula :
It is the application which is introduced to the judge to view upon it

* Claimant and defendent are the two parties of the case, two parties
Al Hanafia stated that , the main part of the case is only the law-
formula. thesefore, the jurists consider the differentiation between
the claimant and the defendent then, consequently, there are some
measurements been stated by jurists to differentiate between them.

First : Claimant, if he neglects the case, will be set free . Defendent
the one who , if he neglects cases will not be allowed .

Second : Claimant , his statement may be different from the evident .

Defendent, his statement may identify the evident ¢ .

The terms of the case :

There is a number of terms of the case, in order to be considered by
ajudge . So that, the important factor of the claimant and defendent,
that each one must be of relation to the case. Al Hanafia considered
the presence of the defendent as a must. And prevent sentence upon
the absentee, except in rare cases. Demanded is the right which should
be legal and of interest to the owner. And, hence, this right should be
protected by the judgement. Eventually, some jurists consider it as ob-
ligation. It would have been knwon and characterised. It is the thing
will be proven mentally and legally, in custom .

* Conditions of Law - formula :

In terms of law-formaula, it should not be contradicted . Moreover
the claimant must specity his opponent in the case . Al Hanafia stated,
that the introduction of the case must be directly by the claimant him-
self. If the conditins of a case are complete, it can be considered as
correct case, otherwise, it is void. The absence of any of its conditions

caused it as incomplete and false case @, The case has two main divi-
sions, criminal case, it is called accusation case. Civilian case, it is
called debt case, which can be divided into case and estate case. The
viewing procedure case, has certain steps and rules. The important
factors in this candition, are as following :
_ To view the application which concern the case . To check whether
it iz correct or false . And to what extend the judgement specialization
rule is .

The presence of the two parts is essential, or ones who will represent
them . Hence , the judge will listen to both . Eveutually a judge must

(1) Ibin Abi Aldam . Ibid , p, 185, 187.
(2) M-Al Sarka introduction to General jurisdiction 844/2 .
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Here, also the role of attorney general will be distinguished. This dif-
ference will be existed until performing restriction of Liberation, The
judgement procedures in Islam will come through four stages aiming
to settle the disputation and returning the right to the owners . There
are four stages in courts case, evidence, sentence, and execution .

First : The case :

It had been defined by Al-Hanafia’ as (requiring the right at coun-
cil of case settlement, where, it is proven) V). And defined by Al Gu-
rafi Al Maliki ® as (a certain application or in holding of certain per-
son, or as a result of the two mentioned conditions, considered legally
and approved by habit) ® .

Hence, we can say, the case if the information of a person himself,
that he has a right being kidnapped by some person else ®, at the
council of judgement, accordingly, the brilliant Islamic sharia, per-
mits, that, a person will return his rights by raising his case to the
courts which founded by the state . Eventually it eliminated and for-
ever, the style of solitary judgemnt,as Almighty Allah says :

“ O ye who believe
Obey Allah, and obey the Messenger
And those charged
With authority among you
If ye differ in anything
Among yourselves, refer it
To Allah and His Messenger
If ye do believe in Allah

And the last day” © .

So, in law, there are pillars for any case . Also, it has many kinds
and rules. These are four pillars (claimant, defendent, law-formula

and demanded) © .
* Demanded :
It is the right upon which the dispute comes to existence .

(1) Rad Al A’hkam 32912,

{2) Ahmed Ibn Idris Abul Abbas , one of Malikiyya scholars , bomn , live, died in Egypt,
has valuable books in jurisprudence . (Al-Zakhira, Ywagqit Fi Ahkam Al-Mwaquit)

away 684H, see Zirakely v,1, p, 94-95 .

(3) Al Karakiv4,p,72.

(4) Al Sohaili priniples of legal and lirilian courts . p. 117.

(5) Surat Al Nisaa, verse 59 .

(6) The casc theory 180/1 , and after it .
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The judge in Islamic law, performing a general and private special-
ization . This should be implemented in accordance with the resolu-
tion of his appointment . Therefore , we have to consider, here , the
existence of high jurisdiction commission, which devoted to contro}
the first level courts, supervise and check their sentences , and so forth
audits all the cases come from them .

Afterwards, if there are discrepencies in the first level courts, sen-
tences in the text, analogy and unanimity, the high comission will crit-
icise them - and return them to the judgement or viewing as in con-
trolling court or discretion this in Jordan called appeal court , in
Tunista called following court, in Egypt called critique , court and in
Saudi Arabia called discretion .

The types of courts in Islmaic judiciary in contemporary considera-

tion of the late development .

1- Legal judgement court .

2- Accidents court .

3- Small courts .

4- Emergency court .

5- Military court .

6- Crime court.

7- family court ,

8- Civilian court .

9- Commercial court .

10- The high court or discretion court .

Jurisdiction Procedures :

In this point, we consider to perform the accuracy and perfection .
But these only represent a haif of the judgement, and half of justice.
Because the declaration of the right and approving is not enough .
Therefore, it is nonsense to open the courts, if the way is not paved,
before the judgement, so that the way of judgement must be easy. Be-
stde, that, the courts and judges will perform the structure of judge-
ment . Meanwhile, the procedures of judgement are considered as the
essence of judging. We notice, that Sharia’ law implement, the es-
sence of judgement in a complete and perfect from. Eventually Proph-
et of Allah put the main rules of the Islamic state, which are being as
minaret to the nation to perform justice. The judgement procedures are
different, in accordance with the kind of the case. Whether it is crim-
inal, civilian, or legal. Hence, the difference will be clear, at the first step
of investigation, which is done by police, and two judges of investigation,

(1) Al zohaili , History of judiclary In Islam p, 480, 485, 1191, 501,512.
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First : Spec:ahsahon regards to place :

According to this mtuanon, the judge should be tied down by the
authority of jurisdiction in a certain country exclusively . However,
there had been added, that the authority of each court, should he spec-
ified. Beside that its specialisation includes all rights in a certain place .

Al Mawardi stated that “It will be permissible for the judge to gen-

eralise viewing and specialize in acting * (¥

In the era of Islamic state, the judge had been appointed for the
whole region and been staying in the capital of the region . Ater his
appointment as a region judge and operationally he ignores certain
area of the region, conventionally, it should be independent from his
authority.

The man principle, here is to consider the place of the defendent .
Otherwise, considering the residence of claimant and defendent . If
they are in one place, it will be easy . Cases of wife and children sur-
vive money paid by the husband should be excepted from this rule .
Because it is permissible for the wife to raise her problem in the place
of her residence .

Second : Specialization regards time :

In this situation, there will be number of courts acting all at one
time and in the same place . But in accordance with job distribution,
Hence, a judge should be appointed for viewing at the beginning of
the day and so on . This is also including, the altemmative judge in days
of vacations and Bairams or night shifts and Firdays . Eventually he is
the judge of emergency cases .

Third : Objective / Qualitative specialization :

Generally, the judge either acting general ones view upon cases, or
specialized in acting a certain kind of cases . It will be possible to
found courts for the sake of dealing with certain cases . And af-
terwards postpone their specialization, when a judge view upon it,
such as being carried on nowadays . It had been confirmed in the era
of Prophet Mohmmad peace and prayer be upon him, with Amro Ibn
Al A’as and Agabah Ibn Amir and Huzaifa Ibn Al Yaman @,

Afterwards, the consideration of specialization of the court or judge
is more accurate , because it has neither limits , nor legal (Sharia) es-
timation. Accordmgly. it depends upon dlscreuon, considering arounding
sircumistances, place and time of the case .

(1) Al Mawerdi, Ibid
(2) Al Mawendi Ibid.p.92.
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4) Return of human right to their owners .
5) Mortmains .
6) Public benefits of Muslims .

Second : Greavance courts (Mathalem) :

They were initially called Diawan Al Mathalem and they concerned
in consulting, legislative and punishment aspects, such as injustice oc-
cured by the rulers - whether monetary or domination .

Jurists agreed that the judge of injustice should be a man .

Third : Al Hisba courts :
Al Hisba means the public morality orders and prohibittion of bad
behaviour (V. Al Hisba had been into existance in ordr to intiate a
moral community. It contains serval departments in the state such
as police attorny general and so on .
The authority of Al-Hisba judge or as mentioned in the former
definition included two aspests :
First : To order the people to perform the faimess towards Allah
right, the general system and the right of the society .
Second : To ordain people not to involve in forbidden, whether it con-
. cerns Allah rights or worshippers right, and combination of these

rights @, Beside these courts there is the court of military judge .

Jurisdiction :

It is performing the distribution of the cases between a number of
courts which operate at one time and each court specialised in certain
kinds of disputation . However, this distribution, sometimes may be
according to the jurisdiction establishment, time, place or the kind of
the disputed rights . The thought of jurisdiction originally stands upon
a number of courts in a country at one time .

The Legal Court :

Islamic system stands upon the unity of judiciary . On the other
hand, Islamic judge is the judge of law, implies that, it constitutes the
sole reference in all cases . In the era of Islamic state the judges had
been concentrated upon the separation between the civilian and fi-
nancial cases . They intended to avoid the cases of wounds and crime,
Accordingly, the viewing upon crimes only by the governor of the
state . And then the resolution of a judge appointment , should verify
the function, and specialisation of the judge . Therefore , a number of
courts had been established at one time .

(1) Al Mawendi , p, 240.
(2) Al Souti, Al Ashbah wal nazair p, 528 .
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state had been expanded and the Calif Omer had been devoted to ex-
ternal affairs and therefore, he seperated between judiciary and the
other works and responsibilities of the rules . And he appointed judges
in all cities of the Islamic state and made the judges under his direct
control .

The third phase : Started at (Haroon Al Rasheed) ¢!’ era and extended
ti:ll1 today in which the judiciry hes been seperated completely from all
other .

Judiciary independance :

In Al Abbas era , there appeard a new name called Gadi Al Gudat
(judge of judges), it equals the minister of justice nowadays, the first
judge of judges the jurist Abu Yousuf,® the friend of Abu Hanifa and
the author of (Al Kharaj) book in Haroon Al Rasheed era . This oc-
cupation appeard at the first time in Baghdad .

Haroon Al Rasheed had never intruded in judgement, and the judge of
judges was the one who controls, surpervises, and look after judges *?

After Abu Yousuf, Yahia Ibn Aktham “ had become the judge of
judges in Al Mamoun @ era ©

Courts system :
The Islamic states prevails justice through courts . There are three

type of courts :

First : Public courts : They are the most prevailing and they concern
in the following :

1) Resolution of disputes among people .

2) Criminal courts .

3) Judgement in Blood, wounds , and Retaliations .

P —

(1) Haroon al Rasheed fon Mohammed Ibn Mansour Al-Abbasi, Fifth Caliph in Abbasid
state, in Iraq, He was the most famous among them, He was scholar in Arab arts as
well as Hadith and jurisprudence, He was brove , good worrier and generous . Born,
149H-193, see Al'alam (Zerakdy) V,BA}:. 62.

{2) Abu Yousuf : Y'acoup Ibn Ibm]‘;xm' , Al-Ansari Al Kuffi, He was aclose friend of Al-
Imam Abu Hanifa as well as being his student. He was jurist, and Hadith keeper, First
one who makes books about principles of juris prudence according to Al-Imam Abu
Hanifa school of thought . Bomn 113H, Died , 182, see Al’alam (Zerakely) v,8, p, 193,

{3) Thafer Al Gasemi, p, 242,

(4) Yahya Ibn Aktham Ibn Mohammed Al-Osaydi, a judge and was of status and famous,
from the nobles of jurists, He was born in (Marui - He was appointed for (Bisra) jur-
diciary (202H) Bom, 159H, passed away 242H. See Al'alam (Zerakly) v.8, p, 138 .

{5) Al-Mamoun : Abdullah Ibn Haroun Al-Rasheed, the seventh of Calif of Abassid state
in lrag. one of the great Kings in his knowledge and expanding of his rule, born 170H-
Died 218H, see Al'alam (Zirakely} v 4, p, 142,

(6) Wakee', Ibid 2/131 - 145 .
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Judiciary organization is a set of rules and bases that lead to protect
buman rights and up disputes and conflicts . It is of great significance
that all jurists have taken much care of and they used many polite
names to mean it such as (judiciary courtesy, judge politeness,... etc.) ¥,

The Muslim jurists have participated in building the jurisprudence
rules in general and judgement organization specially . They resort to
Sharia texts to obtain their rules and legal opinion (Fatwa), and the
fundamental incentive was to ?rotect human rights and end up dis-
putes no one to fear but Allah ),

The Islamic state in all eras has organized the judgement and the
judges were becoming a good example in justice , fairness, and neu-
trality ©.

Separation of powers :

Judiciary is characterized by independence and separation of all
other power . It supervises all rules applications , and the following
shows the relationship between judiciary and other powers .

Judiciary is a part of Islamic state : It is known that judiciary is a
pillar of the Islamic state that the Prophet peace and prayers upon him
had established after Higrah to Madina to keep in safe all human
rights by obtaining justice . The Prophet peace and prayers be upon
him had become a judge and made the state constitution of judiciary .
He worked as legislative and excutive at the same time . And he chose
the be(st of his followers to practise the judgement all over the Islamic
state @,

The judiciary organization insures that there is a real government
in Islam and Sharia .

The seperation between judicary and other powers :

The judiciary had stepped three phases : First in the era of the
Prophet peace and preyers be upon and his friend Abu Bakr and some
time of Omer era . The judiciary was linked with other powers . And
the Prophet peace and prayers be upon him on the top of the state gov-
ernment and he chose a number of his followers to judge in many Is-
lamic districts .

The second phase in the era of Omer Ibn Al Khattab and who came
after til the period of Haroon Al Rasheed . In this period the Islamic

{1) Ibn Abe Ad-Dam,p, 718.

(2) Thidp. 30,

(3) Ismail Yadawi , Sharia and Islamic studies journal 8th issue , 1407 . p, 53.
(4) Nathariyat Al De'awa, 1/122-171 .
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The Prophet peace and prayers be upon him makes the judiciary one
of Allah graces that people are allowed to feel envy towards it , as
mentioned in many (Hadiths) . Al Imam Ahmed says “there should be
a judge, or people rights will be lost” D .

Sharia rules or any man made rules are divided into two : Rules
give the persons the authority to use their property and rules con-
firming these properties, and these two divisions are complementary
and should be protected .

The German thoughtful (IHRING) said that properties without au-
thority is nonesense &,

Sharia has made many rational rules that help people practise free-
ly their rights but it draws the right way they can practise them .

The purposes of judiciary :

The main purpose of judiciary is to insure justice and keep human
rights . Books are sent to people and so Prophets to insure justice Qu-
ran is very keen to insure justice . Almighty Allah says .

“ Allah commands justice, the doing
Of good, and Liberality to kith
Andkin" @

Muslims are also be attentive to the importance of justice and
judgement theoretically and practically . Abu Bakr says “ The weak
among you is strong for me til I return to him his rights, and the strong
among you is weak til I take human rights from him if it'’s Allah’s will .
(In Shaa Allah) ),

Ibn Al Qayem also said *“ Allah has sent Messengers and desended
books in order to direct people towards justice . The jurstice on which
skies and earth stand and wheresoever it appears, that means there is

Sharia of Islam ¢,

Judiciary organization :

People have known judiciary since avery long time and still . The
prophets and so the four lawful califs and the reformers have all in-
volved in judiciary .

(1) AlMughni 14-5,

(2) Al Zuhaily, Ibid,p, 6.

(3) Surat Al Nahl verse 90.

(4) Al Bidayah wan - nihayah 6/307 .
(5) Badea Al Fawaid 3/153 .
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From the above mentioned we can get the following elements :
1- Al Gada’a (judiciary) is the notification of Almighty Allah rules in
a certain problem and bringing out the people rights .
2- The compulsion of the two parties with the legal rule .
3- The resolution of the conflicts and erding up the disputes .
The best definition is the Hanafists’ which says “The resolution
of conflict between people and ending up disputes according to

Sharia rules in Quran and Sunnah ¥,

This defintion states two matters :

1) The aim of judiciary is the resolution of conflicts and ending up
disputes in order to let people live in peace .

2) That aim should be achieved by applying Sharia rules as taught by
Quran and Sunnah .
But these definitions are restricted to general judiciary and not in-
cluding greavance (Al Mathalem) and (Al Hisba) judiciary which
aim at keeping people rights, security and application of Sharia rules.

Therefore, we can present this defintion which can be com-

perhensive and breif “ It is the authority of ending up disputes and

protecting general rights by Sharia rules” @ .

The importance of judiciary :

Judiciary is one of the most useful sciences as it keeps in safe the
human rights and bodies, and it explains the prohibition (Haram) and
allowed (Halal) . It is furthermore one of the Prophets dueties .
Almighty Allah says :

“ 0 David ! we did indeed
Make thee a vicegerent
On earth : so judge thou
Between men in truth (and jostice)
Nor follow thou the lusts
(Of thy heart), for they will
Mislead thee from the path

Of Allah” @

As the Prophet peace and prayers be upon him says , Allah does not
glorify people who do not give the powerless his rights .

(1) Hashiat Ibn Abdeen 4/459 ,
{2} Al Zuhaily , usul Al Muhakamat p, 31 .
(3) Surat Sad verse , 26,
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Judiciary in Islam

Prof. Mohammad Al Zuhaily (*)

Introduction :

Praise be to Allah , Lord of the Universe, who has sent to his ser-
vants the holy Quran, and peace and prayers be upon his Messenger,
who has sent for mercy of people, and who emigrated from Makkah to
Meidlina and established the Islamic state , and become the first judge
in Islam .

The judiciary in Islam is a bright picture in History of Islam, it
keeps a dominant location in sharia and a back bone in jurisprudence .

Moreover it represents the right application of Almighty Allah rules
practically and theoretically. And I have chosen this subject matter to
explain it in brief although it is very elaborated and comperhensive .

The definition of judiciary and its importance :

Judiciary in language has sevral meanings but in Sharia it has been
defined by Al Bahoti Al Hanbali () as the compulsion of people to ac-
cept , legal rule and resolution of conflicts @

It is also defined by Ibn Rushd Al Maliki ) as “The notification of

the legal rule on away of compulsion” ) . .
Al Shafeyiah jurists have defined it as “The resolusion of conflicts

by following Allah rules” &,

P et

(*) Professor, Dean of the college of Shari’a for scientific affairs . University of Damascus,
has many researches in jurisprudence . . L . )

(1) Mansour Ibn Younus, Sheikh of Hanabilah in Egypt in his time, His name Bahoti de-
rived from Bahot, a village in Gharbeyah, Egypt . He has many books (Iktishaf Al
Qurna'’a) (Daqayq Auli Al-Noha) Born 1000 (Higrah), Died, 1051 (H). This definition
from (Al ['alam} written by (Al-zirakley) volume 7, page 307 .

(2) Kashshaf Al Gina'a, 6/285. _

(3) Mohmmed Ibn Ahmed Ibn Rushd . (Alandulosﬁ. From Qurtuba classified , about 50
books (Bidayat Al Mujtahid, wa-Nihayat Al Muqtasid) , (Minhaj Al addilah) born
$20H died 595H . From (Al I'alam) by Al-Zirakly . Vol, 5, p, 318 .

(4) Tabsirat Al Hukkam ,2/8.

(5) Hashist Al Shergawi, 2/491 .

-39.



+ Utilization of Deposit *

Collecting a rent on deposit :
Shafeya provided for his (Shirbeeni) ¥ said that he is entitled for
payment against safe-keeping and I agree with this .

Conclusion :

1- Undoubtedly a deposit is a secured property of big value and this is
why its owner deposited it to avoid its loss .

2- Islam had encouraged the person to evaluate himself before ac-
cepting a deposit , if he were trust-worthy he may accept it oth-
erwise he shouid not .

3~ Mere intention to commit a breach of trust is itself a sin .

4- Islam provided obligation for compensation on the person who
takes the deposit outside its hidden place or unfastens it for the
purpose of using it .

5- Mere opening or breaking the lock or seal of a deposit makes the
depository liable for compensating it .

6- Borrowing of a deposit or trading with it, is prohibited because it
constitutes an illegal trespass on the deposit . .

7- Profit gained from trading with a deposit, is due for the person who
carried out or executed the transaction because, he also bears the
risk of liability a compensation in case of loss .

These are the results we arrived to by this research which in-
clude valuable points that reflect the extent of care Islam owes to
the safety and security of personal property rights and also the
honesty provided for by Islam in connection with return of an en-
trusted property which shows how practical Islam is . In the last
supplictation we say : * Al-Hamdo Liliah Rab Al-Alameen” . All
praise be only to Allah, the lord of the Universe .

(1) Al Shirbeeni - Mughnl Al Muhtag v, 3, p,79 - 80,
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Rent of utilizing the deposit :

In case the depository profits from keeping or taking care of the
deposit (e.g . He utilized the house for his own residence) should
he pay any rent for this utilization-period ? jurists conflicted upon
this . In the first, the Shafeya V' and Hanabela @ : “If any rent is
due for the period he utilized it, then he should pay this rent” .
Also the Malekeya @ agreed to this . The Hanafeya agreed to this
only (i‘l;l case of dedication and orphans property that can be utiliz-
able ¥ |

The second opinion of Hanafeya is that no rent is due .

Supporting Evidences :
Supporters of the first opinion say that he who utilizes a prop-
erty like real estate, as provided by contracts, should pay the reat .
The Hanafeya who do not agree to payment of rent referred the
matter to “Omer Ali” who judged that the owner is entitled to the
slave and the value of her illegitmate child who was set free while
his mother was returned to her owner, but they did not judge that

their rent should be paid to owner ©® .

Discussion :

The opinion of the Hanafeya indicates and highlights an im-
portant issue which can be briefed in : Whether benefits can be
considered parts of the original property or not ?.

The “Gamhour” say that it is part of the property, but the Han-
afeya disagree with this except in case of dedication or orphans
property. The malekeya did not mention any clear rule and dif-
ferentiate between them, but they have just sticked to tradition only .

Preponderance :

The most prepondent is the opinion of the “Gamhour” that says
that rent is due in case of depository’s benefiting from the de-
posit . It also commensurates with Sharia nature and spirit because
rent becomes a must whenever the depository had benefited from
the deposit by utilizing it .

(1) AlNawawi - Al Minhag, p, 62 .

Q) Iom Qudama, Al Mugha v, 7, 406
(3) Al-Dosougi v, 3, p, 421 ,

(4) Damsd v, 2,p, 467

(5) Thid .
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the deal and paid it from the deposit, so he will be entitled for its
profit because he made the deal of buying at his own risk a for
himself, so both buying a profit will be his .

Abu Hanifa said “ Dirhams can’t be specified by the same con-
tract unless accompanied by handing over . In case he wishes to
hand over ones else, he could so . I believe that if he utilizes the
deposited money in contract, then the outcoming profit will not be
legally his , if he bought it by separate money but used the deposit
in payment , then he will be entitled for the profit . The supporters
of the second opinion who say “ Profit should be for the owner
“provided evidence by saying :

* The profit is a growth for his own property ” .
Supporters of the third opinion who believe that “Depository may
spend profit for charity purposes™ argued by saying “This profit
had been gained wrongfully, simply, because he is not allowed to
sell the deposit and because when selling it, he normally informs
the buyer that he is selling his own property which is untrue be-
cause lying in business, creates an obligation for charity .

Discussion :

We negotiate this matter with those who say that “Depository
may spend profit for charity purposes” by saying that this profit is
not a property that has no owner, but it should be either owned by
the depository or owner and therefore, the profit should either be-

. long to owner or depository .

Preponderance :

It is undoubtedly known that, in case the depository commits
trespass on the deposit and lost it, he will be liable for com-
pensating it . It is also known that wherever the original deposit is
available in his custody, he is bound to return the same to its safe
custody . It is not correct to say that the profit is for the guarantee
of the deposit and accordingly, the depository shall have no right
in taking the profit gained . Nevertheless, we can say that de-
pository may be entitled to this profit due to the following rea-
sons : 1) This commensurates with the rule saying “Kharaj is guar-
anteed” Kharai (land-tax) . 2) The common rule is that a person
might enjoy the benefits of his efforts in the same way as he suf-
fers their failure or losses . 3) The owner has not deposited his
property for gaining purposes, but he just kept it with depository
for safety purposes and accordingly, he is only entitled to his orig-
inal deposit . Of all the above we may conclude that the profit
should be for depository .
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bought with another money which he replaced or cashed from the
deposit . The (hanafeya) supported this opinion also but in case of
similarity deposits only . Shafeya also support this opinion ¥

2- “Profit should be due to owner and invested in goods for his inter-

est”. This is the opinion of the (Hanabela) as provided by (Elsharif

Abu Gaafar) and (Abul-Kattab) in case the purchasing is made by
the original property” . .

3- The depository shall distribute the profit as a charity and it will be
preferrable for him not to eat from it “as provided by Abu-
Gaafar” @ ®, “Al-Karakhi” @ also explained this by dividing it
into four when he said : 1) Regarding money obtained as a profit
from deposit, he should spend them only on charity basis . 2) In
case he refers to others and cashed them, i.¢ cashed both . 3} In
case he refers to them and cashed others . 4) In case he released
some without referring to them or others, but instead of that, he
said, I bought for one Dirham, but preferred cashing them to avoid
embarrasment with people at this time . What our Sheikhs say is

that “it is entirely wrong and not preferrable” © .

Supporting Evidences : .
Those supporting the first opinion of : “profit for Depository” pro-
vided the following as supporting evidence :

Sarkhasi @@ said Because it is a profit gained from a property
in his possession and custody and so it will be legal as if it is an
outcome of his own property, because when he guaranteed the de-
posit it became his ownership untill the guarantee-date is due . Ac-
cordingly, he executed the deal and the obtained profit is in his
ownership and under his guarantee . They also added “The owner
has kept the deposit for safety and not for profit purposes, there-
fore, he will be entitled for its original amount only but not for its
profit . The Shafeya (Abul-Khattab) also said “whereas he made

wa——

(1) Al Sharwani v,6, p,42.

{2) Ibn Qudama, Al Mughni V.7Lf. 399.

(3) Abu Gaafar (died 533 H) . Mohammed Ibn Mahfouz Ibn Ahmed Ibn Hasan Al Bagh-
gﬁdﬁll){z:’ngah l;ass a book in Figh called Al Kitab Al Fareed Fil Figh Al Hanbali (Al

(4) Al Karakhi 340 H) Obaid Allah Ibn Al i Karkhi juri
R e a8 Hussein Ibn Dallal Al jurist (Tbn

(5) Al Haskafi v, ?e.tr. 459 .

(6) @l.?‘.arkhas’l(dl 490 H) Mohammed Ibn Ahmed Ibn Abe Sahl Ibn Bakr Al Sarkhasi -
jurists, Imam of his coledges . (Al Bagdadi v, 2, p, 76) .

(7) AlMabsout v,11,p, 111, '
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“Tba Timeya™ " was asked about borrowing from a deposit with-
out permission and replied that “No objection to bomrow in case
the depository is quite satisfied and sure that the owner agrees to
this”. In case there is any doubt, bomrowing shall be prohibited .
Sheikh (Zaronq Al-Maliki)@ said:“In case the owner’s good heart-
edness is evident, the bomower is financially sound then b_or-
rowing can be allowed without hatred but in case of his being
poor, bosrowing shall be restricted . I may add and additional com-
ment “The owner may be known fo be good hearted and has no
objection on borrowing provided also the depository may be rich,
nevertheless, the owner might be in need of it at a time when the
depository might not be able to repay the owner for it . For this
reason, I believe that no borowing shall take place unless upon
clear permission or consent from the owner in order to give Do
chance of any misuse of deposits which Allah instructed us to take
care of .

Profit obtained through Trading with Deposits :

It is undoubtedly known that jurists restrict and prohibit any dis-
posal of , trading with , rent or hiring of a deposit unless upon
owner’s consent or approval because safe-keeping of it is some-
thing obligatory . Shafeya and Hanablez are of the opinion that
profit obtained as a result of trading with a deposit is considered as
rapine . The Malekeya treat it as hated or possible in case the de-
posit is a similarity and the depositry is rich and could return it
upon request , but at the same time they have banned it in case the
depository is poor . Regarding the profit obtained as a result of
trading with deposit, we say : jurists disputed on either :

1- Profit shall be entirely due for depository . This is the opinion of
Malekeya® and Abu Yousif @ © (of the Hanafeya) when they
said irrespect of the type of deposit whether being a valuable or a
similarity and whether he traded with it and converted it to cash or

(1) Ibn Taimiah (661-738H) Ahmed Ibn Abd Al-Haleem 1bn Abdulsalam Fon Taimish Al-
Harani, i i Al-Hanbali Shiekh Al-Islam Taqi Adin Abu Al-Abass, jurist, has
Al-Nafia publications, Ibn Katheer Abidaih wa Al-Nihaiah v,14, p, 132-142 .

[¥3) %:llwg SQH)AM%MMMMMWI?&&’MW

; a8 Zaroug, jurist, ful publications v7.0.363).

(3) Al Derdeer, Ibid ,v, 3, p, 421,

(4) Abu Yoosuf (113-182 H) Yagoub Ibn Ibrahim Ibn Habib Al Ansari Al Kufi Al Bagh-
dadi Ibn Yousuf , friend of Al Imam Ibn Hanifa and student 10, the first who prevailed
his thought . Jurist, Allamah, Al Zerkley,v, 8, p, 193 .

(5) Al Sarichasi , Al Mabsout 11/111 - 112,
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which the depository disposed of in a trading transaction which re-
sulted in its elapse or missing what would the legal rule be 7

He says : “ The owner shall have the option in case of its being
available with the buyer either to cancel the deal and return it or to
take the sales-revenue and sign for receipt of it . In case of its be-
ing missed or lost from the buyer, the owner will have the option
of either rejecting its sale and returning its value from the depository
or by signing for its sales acceptance and receiving its sale rev-
enues. In case the owner rejects the deal and returns it, there will
be no profit. In case he accepts the deal and takes its selling rev-
enue he might be entitled to some profit in case of its being invested

in trading operations before being returned by him ¢,

Malekeya comment on these rules in

connection with deposit as follows :

1- Not a single evidence has been grovided in support of these rules
which could legally or logically be accepted . _

2- These rules contradict the spirit and principles of Islam which pro-
vides for the safety and security of deposits .

3- If we take e.g the Quran texts and versions regarding deposit we
will find all of them providing for “ carefulness” instead of “keep-
ing” because carefulness is highly-evaluated than keeping” .

(Ibn Masoud) in talking about safe-keeping of a deposit or trust
mentioned that “ All sins of a (Shaheed) martyr are forgivable ex-
cept for trust”. Trust or honesty includes e.g Wadoo (ablution) and
deposit e.c”. In discussing the Malekeya’s opinion we say : where-
as you don't have a legal or logical evidence due, so what is the
reason for differentiating between “valuables” and “similarities”
since all are instructed to keep in safety and take care of ? Also
what is the reason for differentiating between rich and poor ? Al-
though the poor is actually more in need than the rich for bor-
rowing the deposit, trading with it and gaining profit therefrom .

Preponderance :
The more preponderant is what the “Gamhour” majority of schol-
ars said . They have forbidden and restricted the depository to uti-
lize or dispose of the deposit in his custody in any way except that
which is naturally required by it (such as disposing of seeds to air)
unless upon owner’s consent or in case of his being that the owner
will have no objection on borrowing the deposit or trading with it .

(1) Al Dosougi, Footnotev, 3,p, 421,
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borrow it . “Al-Baqi” ) said in “Al-Mawag” @ :

‘There is a lot of conflict regarding the borrowing from a deposit
without its owners consent or permission . It is hated in * Al-
Maoona” In “Al-Otbeya” it has been said with reference to Malik”

I prefer not to do it” © , In “Al-Shareh Al-Kabeer” there is some
justification for these rules mentioning that the reason for pro-
hibiting the depository not to borrow from a deposit in his posses-
sion without the owner's permission is due to the variation in ob-
jectives and also because it can’t be substituted in case it has been
within valuables category. In case of similarity deposits, they can
be borrowed by a rich depository who is not dilatory or reluctant
because he is expected to retum it, provided that its equivalent is
available

After knowing that the three “Mathahib” Hanafeya, Shafeya and
Hanabela have arrived to an agreement that the borrowing of a de-
posit constitutes a trespass on it and we also note that the bor-
rowing of a deposit could be for different and various aims except
using it in trade , A person might borrow from a deposit in order
to buy food for his family . He might also borrow it to trade with it
and return the same to owner upon request . Trading with a de-
posit may vary from borrowing it because it may be a similarity ,
such as money, which the depositary may utilize it in trading with-
out aay intent to borrow, but may use it in buying and selling
transactions out of which he makes profit . We know what is the
rule regarding deposit borrowing, but what is the rule in case of
trading with it ?

Regarding trading with deposits Sheikh “Al-Derdeer” ¥ com-
mented in “Al-Sharh Al-Kabeer” saying : Trading is like bor-
rowing in rule, whether the deposit is one of the “valuables” or
“similarities”. The depository is either rich and satisfied or poor,
and trading with a deposit may either be permitted by owner or not .
They say also “Trading is like borrowing in hatred only” &) ,
“Al-Dusougi” © said : In case a deposit is one of the valuables

- e P s i

(1) Al Bagi (403-474H) Suliaman Tbn Khalaf Ibn Saad Al Gurtobe Abul Waleed Al Bagi ,
Maliki jurist, Hadith narrater, he has many &lblicalions Al Zerkely v,3,p,125.

(2) Al Muwaq ; Mohammed Ibn Yousuf Ibn Abe Al Gasim Al Andalusi known as Al Mu-
wag (Tawshech Al Dibag - 234-235) .

(3) Tbid v, 5, p, 254.

4) wmlgzé;wﬁ) ‘?,hmd Ibn N'l:lllhammcdllii::’ﬁkhmed Al Maliki Al Azhari well

WI 25 r jurist, has man ications (Hediyat Al Ari
Ougi n Ahmed Al D i

Al Azher - Egypt died in Cairo (Ibid - 2/357), - ComiB! Al Mullld, leamued in
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without owner’s permission to the extent that some jurists ex-
pressed this by “Trespass” (). Of course the safety-keeping of a
deposit is provided for by Sharia rules and regulations,® e.g the
Quran verse that reads .

* Those who faithfully observe
Their trusts and their covenants * ),

Al this is quite clearly understood, but the Malekeya have divided
the deposit into two parts :

1) Valuable Deposits . 2) Similar kind Deposits . They have also
divided the depository into two categories : 1- Rich . 2- Poor .

In case the deposit is one of the valuables then the depository
shall not be entitled to borrow it without owners permission or
consent . It has been explained in “Altag wal-Akaleel” that Sheikh
Khaleel™® said “The Depository shall not borrow a deposit if he
were poor, if he were rich, he shall not borrow a deposit that can
be bought for money or that which can be weighed , measured or
that has got so many varieties or cannot be easily achieved or ob-
tained such as textile. I agree that this indicates that valuable de-
posits should not be borrowed . The Malekeya also said “ In case
the depository returns the deposit he will be free from any liability
for it, but in case of valuables the borrower shall not be released

from liabitity . I believe that the valuable is that sort of property
which you may find similar, but not typical , types of it in mar-
kets. (e.g hand made things). But the similar is that type of prop-
erty which does not vary totally, or the one which you may find its
typical in markets (e.g cereals and coins or bank-notes) . Bor-
rowing valuables is extremely prohibited by Malekeya, whether
the entrusted borrower is rich or poor . In case the deposit is one
of the Similarities (e.g Dirham “money” ) he shall be prohibited
from borrowing it in case he were a poor . It is hated also the bor-
rowing of a rich depository for a similarity deposit without its
owners consent ,but in case the owner was consented, then he may

(1) Bidayat Al Muhtadi, v,8, p, 489, Al Sharh Al Kabeer v, 3, p, 420 .

(2) Al Shirbeeni v,2, p, 44 .

(3) Surat Al Muminoun , verse 8 .

(4) Khaleel Al-Khabari (died in 767H) Khalil Ibn Ishaq Thn Musa Ibn Shuaep Khown as
Al-Kidawi (Dia Al-Din Abu Al-Muadah) Fandamentalist , Al-Baqdadi, Hadiah Al-
Arifeen, vol,{, p, 352,

(5) Al Tag Wai Ikleel v, 5,p, 254 .
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Discussion :

The Hanabela discussed opinions provided for by the three
groups who based their evidence on “Hinds Hadeeth” and said that
Ahmed apologized by saying that her right is binding for him at
all times, unlike the debt and that “Abu Bakr” had differentiate
between them on grounds that marriage is like evidence in which
right should be clearly provided for. There are also two other dif-
ferences :

A) The wife, unlike a foreign person, may economise or reduce her
expenses out of her husbands money .

B) The main purpose of spending is to keep people alive and there-
fore, taking money for such a purpose is allowable . I may also
discuss the same matter with the third group of opinion by simply
saying that “Hind’s Hadeeth” is a provision that leaves no chance
for other interpretation-Also the differentiation of “Abu Bakr™®"
by saying that marriage is like evidence is that “ this argument is
not in their favour or is even contrary to what they say” because
debt is clear through evidence and logic and that there is no ev-
idence to this differentiation also . We also reject their statement
saying “spending is for the purpose of keeping people alive” by
saying that “property also is one of five necessary things that
should remain untouched”. Regarding the argument raised by “Ton
Quodama” @ we say that “Albagawi” replied him by saying that :
“the object behind this Hadeeth “Return ...” is meant not to betray
him by taking more than what is due as a punishment for him, but
taking the equivalent of his right is legally permitted according to
Hind’s Hadeeth” which does not bear any provision for betraying .

Preponderance :

We are more inclined to support jurists who were of the opinion
that : “a person may collect his right in property from he who
}Zithholds it , refuses to pay it or denied it in case of lack of ev-
idence .

Borrowing a deposit to trade with it :
Jurists nearly agree in general that one of the reasons for gu-
ranteeing or securing a deposit is that because it can be utilized

(1) Tbn Bakr {234 - 311 H), Ahmed Tbn Mohammad Thn Haroun Ibn Yazeed Al-Bagdady,
jurist . Ibn al-Imad, Shatharat Al-Thahab, vol,2, p, 261 .

(2) Tbn Qudama (705-744H) Mohammed Ibn Ahmed tbn Abdal Hadi Al Magdisi Al Salihi
Al Hanbali (Shams Ed-Din Abu Abdullah) jurist Hadith narvatw student of Thn Tay-
miyyah (Al Shawkani v, 2, p, 108-109).
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to his denial and lack of evidence, then he may take only the
equivalent of his due property right . This is one of two sayings re-

ferred to Malik . In one “ Ibn Ageel” ) said : our new collegues
provided for the legacy of right-collection in the “Mathab” by re-
ferring to Hind’s “Hadeeth”. “Abul-Khattab” @ said “ Regarding
the legality of right-collection from a deposit it is permissible , in
case the deposit is similar to his right, then he may take the equiv-
alent, but not more . If the deposit is different in kind from what is
due then the creditor should thoroughly investigate and inquire
about “Hind’s Hadeeth” & ,

* Al-Shafei” said :  If he couldn’t levy his right due to lack of
evidence then he may take its equivalent whether being of the
same or different kind or nature” .

The “Mashhour of Malik” says : If he were not indebited to oth-
ers he may collect his right only, otherwise he will not be entitled
to take because in case of his insolvency they can also levy their
dues from his right in property.“Abu Haneefa” said “ He may col-
{wecﬂtl within the limits of his right in specie, if otherwise then he

ill not .

Supporting Evidences :

The group of the first opinion based their argument on “ Hind's
Hadeeth™ because our Prophet has given her the authority to take
what suffices her and her children . The group of the second opin-
ion based their argument on the Hadeeth “ Return the trust to he
who has entrusted you and don’t betray he who betrays you” .
The reason for referring to this Hadeeth is that wherever a person
takes from the Property of an unwilling to pay person without his
knowledge, this act will be considered some sort of betraying .
Whenever he takes or collects his right from a property different
in kind this will be an unamicable compensation . The group of
the third opinion referred also to “Hind’s” Hadeeth and said that :

In case the right is of the same kind of the deposit, then property
right can be collected therefrom, because this is a collection for
something which is due, but in case of being different, this will be
considered a deal which shouldn’t be singly completed from one
part only .

{1) Ibn Ageel (431-513H) Ali Ibn Aqeel Ibn Mohammed Ibn Ageel Al Baghdadi (Abu Al
Wafaa) jurist, he has manml;licaﬁons (Al Bidayah Wan Nihayah) v,2, p, 184

{2) Abul Khattab (432-510H) ‘outh Ibn Ahmed Ibn Al Hassan Al Baghdadi Al Hanba-
li , jurist, (Tbn Al Imad v,2, p, 27-28) .

(3) Al Mughni, Ibe Qudama v,14, p, 339 - 342,
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from such deposit . Since the depositor had withheld his property-
right then he will be entitled also to withhold his deposit from
him”.“Al-Thowri” says that :“In case the deposit is Dinars {mon-
ey) he cannot withhold all of it, but may only take his due right
therefrom” . Other jurists say : “ He may collect gold instead of
silver and vice versa, but shall not be entitled to collect it from an-
other of different kind.

“ Malik” argued that “deposit shall not be withheld “ on the basis
of the Hadeeth of Prophet that says “ Return the trust to whom
he had entrusted you and don’t betray he who betrays you” .
Some jurists referred to this Hadeeth and said : “In case a man has
something due from another, got hold of it , he should not be en-
titled to withhold it} . Again we return to Al Bagawi who ex-
plained the objective of the Hadeeth on the basis of which Malik
argued saying that * Betraying him by taking excess after the col-
lection of his right as a punishment for his betrayance is not allow-
able, but it is legally allowable by Sharia to collect the equivalent
of his suspended right . I believe that the argument referred to
‘Malekeya 1s not so popular or may be contrary to what known in
the Mathhab (school of thought) because there is no difference be-
tween collecting the same or similar value . But the argument re-
ferred to the Hanafeyah saying that : wherever the creditor gets
hold of his same property out of the debitor’s property he may
take it referring to “Hind’s” Hadeeth of Prophet Mohammed peace
and prayers be upon him sounds more clear . In case such a prop-
erty is a debit which the debitor rejected or denied and then later
deposited its similar with the creditor , the creditor shall not be en-
titled to withhold something that is different from his due property
right . The Hanabela explained this issue in detail as for * Ibr
Godama” argument that says : In case the debitor is accepting the
debit and is willing to pay no body shall be entitled to take any of
his property without his amicable approval, even if by loosing it .
In case of being lost, it would accordingly turn to become a debit
for which he will be solely responsible because he had trespassed
it as it the required amount is similar to his own in making set off .
If his rejection or withholding payment is due to a legal execuse ,
such as insolveny, then nobody will be entitled to take or deduct
anything from his property without consent even if such with-
holding is not justifiable. It shall alsa be prohibited to take or col-
lect such amount from his deposit in case there is any chance of
levying it through legal procedures . If this is not achievable due

(1) Sunnan al Tirmizi -v, 3, p, 564, Abu Dawod, vol,3; p, 290,
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Twentieth : In case the deposit or entrusted material is a book, could
it be read ?

This had been negotiated by the “Hanafeya and Shafeya”  but
they didn’t arrive to an agreement there to . The Hanafeya say that
the entrusted is allowable to read if the deposit is “Quran” because
he has the dominion or jurisdiction to such practice . The “Sha-
feya” Prohibited this on grounds that it constitutes one of the bar-
riers of the gurantee . I will be more inclined to support such pro-
hibition uniess upon owner’s consent because this is a utilization
for deposit .

Taking the due right (debt) from a Deposit :

In case somebody is entitled to a property right due from an-
other person who withheld or refused to pay or refund it to him
and this debitor deposited some property with the creditor as a
trust, should the creditor be entitled to collect the equavilent of his
property right from this deposit ? This issue has been mentioned
by “ Al Bagawi” ® within the course of Hadith of “Hind” who
came to Prophet Mohammed peace and prayers be upon him com-
plaining of the stinginess of her husband “Abi-Sofyan” the. out-
come of which onr Prophet peace and prayers be upon him lastly
said  Take amicably what is sufficient for you and your son®.
(Agreed upon) . According to this “Al-Baqawi” said : “whoever
has got a suspended property right being withheld by another per-
son and has got the chance of refunding any part thereof may uti-
lize this chance to refund his dues therefrom if such right is of the
same kind or may even refund its equivalent out of its value” , Al-
Baqgawi” then explained how he arrived to this judgement from the
Hadith of “Hind” by saying : * The home of a stingy man does not
contain what is being required by his wife and children necessary
for their expenses and other requirements , so the wife may be en-
titled to take whatever is sufficient for her and her children there-
from “Al-Shafeyi ® commented on this by saying “ this can only
be obtainable through the conversion of what is variant from this
right into what is similar or equivalent to it . Other jurists went to
say that “ He should collect his dues or rights from a deposit of the
same kind” , i.e In case he requires money “Darahim” from some-
body who deposited the same with him, then he can collect them

e - o ——

{1) A) Durr Al Mukhtar v,4, p, 501 .

{2) Al Baqawi (died 516H) Abu Mohammed Al Hassan Ibn Masaud known as Al Bagawi
Al Shafey jurist, Hadith narrater, Quran interpretor (Tabaqgat Al Shafeya v,3, p,101 .

{3) Sahih Al Bukhari v,3, p, 101 - Muslim , v,3, p, 1338,

(4) Sharh Al Sunnsh v,8, p, 205, Fath Al Bari, v, 9, p, 509.
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it should remain as a debit to be taken from his inheritance . I be-
lieve that by this the deposit is ensured and guaranteed even if un-
known but does not stand liable for it in case of being available .
“Abu Haneefa and the Gamhour” "’ Argument is that the locking
of the Box and sealing of the bag are both considered as a sort of
concealment and safe-keeping of the deposit while opening the
lock and removal or force-opening of the seal is considered a
breach to such concealment . It also constitutes an illegal trespass
without owner’s consent and hence he should be Liable for com-
pensation for all of them (i.e the lock, the box and the bag) .

Sixteenth : In case the entrusted person receives a deposit in string-
tied bag or a bundle of cloth tied with a string, then he untied the
string , what would be the legal rule ?

The “ Shafeya” @ say that there is no liability for compensation
because this tying is meant for the prevention of dispersement but
not for concealing or hiding it from being seen by others .

Seventeenth : In case he pierced the sealed bag without breaking or
touching the seal ? “Shafeya and Hanabela say that” © : No 1i-
ability except for shortage resulting from this piercing . In case he
pierces it intentionally then he will be liable for compensating the
whole content of the bag .

Eighteenth : In case the entrusted person receives two similar but
separate deposits and spent one of them what would be the legal
rule ? The “Hanafeya”  say that he should be liable for com-
pensating what he had spent only . Other schools agree to this .
“Tbn Abdeen” © says “this is applicable in case of similarities that
can’t be affected by splitting . I believe that he should be liable for
all that remains unuseful after this splitting or separation .

Nineteenth : In case another foreign person commits trespass on the
deposit and lost it, the entrusted person shall not be liable because
he dida’t commit the trespass himself. The owner should trace the
person who lost it . The Malekeya © and other basic schools pro-
vided for this because of the main reason that trespass had not
been committed by the entrusted person.

{1) Sharh Al Majalla, v.4, g, 255.

{2) Tbn Hagar, Al Tuhfa v,7,p, 123.

(3) Al Shirbeeni, al Mughni v,3,p, 89,

(4) Ton Abdeen , Al Hashia , v.4, p, 498 ,

(5} Tbn Abdeen (1198-1252H) Mohammed Ameen Omer Ibn Abd Al Aziz, jurist, born in
Damascus and died there (Hadiyat Al Arifeen) (2/367) .

{6) Al Dosougi,v3,p, 420.
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and didn’t return it . Afterwards the whole deposit was lost . The

jurists agreed (! that the trustee should only be liable for what he
had spent, which is “one Dirham only” , but shall not be liable for
the rest . Their argument is that the trespass had been committed
in connection with what he had spent, but the remainder is still
kept safely . The Deposit can’t be influenced or harmed by split-
ting and whereas he had spent a specific part of it therefore, he
should be liable for what he had lost . I agree that this is correct .

Thirteenth : In case the entrusted person counted the money or
weighed it or measures the cloth in order to know its amount or
length, what would be the legal rule then 7.

The Shafeya say that there is no liability on him in this case ¥,
Their argument and right to know in Al-Luqatah (money found in
the street ). We think that this sounds more clear and convincing
and we stand in support of it . '

Fourteenth : In case the entrusted person received the deposit buried
or hidden in sand, then he unburied or concealed it which led to its
total damage , what would be the legal rule then 7,

The Shafeya said “ He should be liable for compensating it in to-
tal, irrespective of whether he has taken part of it during the un-
earthing or not . Their argument in support of this is that such bu-
rial is considered to be a sealing for this property while the
unearthing is a contravention to it and accordingly should be treat-
ed as a trespass that creates an obligation for compensation, and I
believe that this is correct. This is, of course, different from count-
ing or weighing the money because counting money , contrarily to
unburial , does not casue any effect .

Fifteenth : In case the entrusted person had received the deposit
locked in a box or in a stamped or sealed bag, then he opened the
lock of that box or destroyed the stamp or seal to open the bag
what be the legal rule then 7.

The “Shafeya and Hanabela” ® say : “He should be liable for
compensating the whole deposit whether he has taken part of it or
not . The “Hanafeya” also supported this . Regarding the box and

the bag should also be compensated . The Hanafeya said ¥ : “In
case he didn’t take any of it until the death or disappearance of the
entrusted person while'the deposit is existing, then it should be re-
turned to the owner . In case of its being unknown in specific then

8 &%hilbeeni,vﬁ,p,”.
(3) AlMawardi, Al Hawi v,10, p, 304 - 395, Al-Mughni, Tbn gudamah, vol,9, p277-278 .
(4) Al Kasani, Al Badei v,6,p, 213, - i
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only” . The “two friends of Abu Haneefa (Al Saheban) spoke
about The option of either liability for compensation or sharing the
loss with the owner” . Abu Haneefa’s evidence for this total li-
ability for conpensation is that part of it is compensation due to
spending (as agreed to by the Hanafeya) and the remainder is due to
its being mixed with the other (as argued by the Shafeya) also V.,

The rule of Abu Haneefa is that “Mixing which diminishes
significance is to be considered a trespass which will impose li-
ability”.

“Baberti” @ replied to those who say : “ consider the return of
the one Dirham as a payment for (Debit) and don’t treat it as a mix-
ture” by saying “ the entrusted person shall not be solely entitled
to arrive to a judgement in the absence of the owner or a case-
diary”. Malik argued that no lability exists in case the alternative
is returned. The Hanabela’s argument in being liable for the loss is
that because of its only being the subject matter for the trespass .

The argument of “Al-Sahebain” in their leaving the option, of ei-
ther claiming compensation or sharing loss with the trustee, to the
owner is based on the assumption that mixing of different type and
nature is some sort of illegal spending .

Perponderances : My own weighing of evidence in this case is that
liablility for compensation here is concerning the “One Dirham”
which he had taken out through committing trespass and without
the owners consent or approval - Liability has nothing to do with
anything which had not taken through trespass .

Eleventh : In case the owner consents the entrusted person to take for
the deposit, but did not instruct him to return, what he bad taken
and accordingly the entrusted person returned the alternative of
what he had taken , then the judgemnet here will be contrary to the
above (i,e as if he had taken without being allowed to do so0) . This
was mentioned by the “Hanabela” .

Also Al Qadi said “ he should be liable for the whole” ¥ . This

was supported by the “Hanabela” due to their argument that says

“ He had breached the trust by committing trespass on what he had
taken other than the rest i.e partial breach of trust )} .

Twelveth : In case of the above case where the entrusted person took

one Dirham out of “Ten” Dirhams deposited with him, spent it

———mea

(1) al Shirbeei, v,3, p, 89.

(2) Baberty (710-786H) Mohammed Tbn Mehmoud Tba Ahmed Al Baberti , Al Hanafy ,
Alunst. Quran interpretor, Hadith narrater, linguistic scientist Tbn Al Imad v,6,p,293-294 .

(3) AlMughni, v,9,p,278.
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sort of credit . In case the deposit was lost or spent in whole , he
should be responsible only for what he had taken because of its
being the subject matter of the “Trespass”™ .

Nineth : If he takes part of the deposit, e.g one “Dirham” out of “ten
Dirhams” and did not return it , but returned a substitute for it,
which was more different from the rest of money in shape or mint,
or even looking to be more light or dark than the rest, then in case
of spending or loss of the whole, he will be responsible only for
this “One Dirham”. The three schools (Hanafeya, Shafeya and Han-
abela) agreed to this (U, The “Malekeya” said * If he returned its sim-
ilar substitute, he will not be liable for compensation” @ .

Corroborating Evidences :

In corroboration of the liability for the one “Dirham” only the
Shafeya said : “Because of his committing trespass on one Dirham
only but not on the other remaining nine Dirhams” . The Malekeya
are of the opinion that “Returning a simialr in similarities is some-
thing similar to returning a property which ultimately does not
necessiate any liability for compensation” .

Preponderances : The most truely is the opinion of the “Gamhour”
(Majority-group of jurists) who concluded that he is liable for
compensating the only “one Dirham” he had taken out of its
sealed or locked place without owner’s consent or approval and he
will be considered liable due to his committing a trespass, but
shall not be liable for the rest because he did not commit trespass
-against them” .

Tenth : As for the above case and in case of his returning a similar
substitute instead of the “same Dirham” he had taken, and in case
this alternative Dirham he had returned is not bearing a significant
mark that signifies it from the rest of the (Deposit) and in case of
the total lose or spending of the whole deposit what will happen ?.

Here the “Immams” did not agree to one opinion . “Abu Ha-
neefa” and “Al Shafei” ® said “he should be liable for com-
pensating the whole in total” . Malik said @ : * There is no li-
ability once he had returned the alternative” .

The “Hanabela” © said : “He is liable for what he had taken

(1) Al-Haskafi, Badr, Al-Munlafa, vol,2, p, 125, Al Umm 4/135- Al- Mughni v,9, p, 278 .
(2) al Mudawwanah v,4, ;, 363, Al-Umm, vol 4, p, 135 .

(3) AlInaysh v, 8, F. 489,
(4) Al Kafi, v2, p, 136.
(5) Ibn Qudama, v.9, p, 277 .

23.



* Utilization of Deposit *

Seventh : In case he took some money for spending, returned them
back without spending them and later they were all lost, what
would the rile be ?.

The * Hanafeya and Malekeya” say (" : “No liability for com-
pensation against him”, The “Shafeya and Hanabela” say ) : He
should be liable for compensation within the limits of the amount
he had taken only and not for the rest, irrespective of whether
what he had taken is specified, or not due to being mixed with
each other because even this mixing happened before this sum had
been taken .

Evidences : The first two supported their opinion by the fact that :
“Taking from a deposit does not contradict the liabitily and that he
does not become liable because of his mere intention to spend,
which didnot happen, e.g like a person who intended to usurpa-
tion . But did not become usurpated . The other two supported
their opinion by saying that” : The liabilty of the keeper, when tak-
ing part of the (Deposit), is relevant to his intent, in other words :
It what he had taken is lost or damaged in his hands, before being
returned, then his liability for compensating it will continue until
he returns it .

Discussion : the last two negotiated with the first two the evidence
they have provided in support for the “No liability for compensa-
tion” saying that the “taking or removal” does not contradict li-
ability and that mere intention does not stand as an evidence for li-
ability.In this connection they said that “Mere intention, not
accorpanied by a direct act, is valueless”. But in this specific case
the intention had been accompained by taking , as he had taken or
removed it for the purpose of spending and this is a trespass that
necessiates obligation for compensation .

Furthermore they said : “Tt is true that he is keeping it according to
owner's consent, but he had removed and taken it without his con-
sent or approval and this act contravenes the supposed care and
safety. Therefore, liability for compensation here becomes a must .

Preponderances : It seems more prepondent that using of deposit
without the owner’s consent is a clear trespass and that his hands
turned to become the hands of a liable person instead of an en-
trusted person . Accordingly, he will not be aquitted untill he re-
turns the (Deposit) to its owner in complete along with what he
had taken of it , or untill and unless the owner reccreates him some

(1) Baberty, Al-Inaiah, vol,8, p, 289, al-Mudawanah, vol,4, p, 353 .
{2) Tba Hagar, Al hbfa v, 7, p, 122, Ibn Qudamah, Al-Mughni, vol9, p, 277,
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of it according to the owners agreement . The first said that in-
tention in this case can’t be separated from the act but had been
accompanied by it . He had taken it out for the purpose of spend-
ing it and this constitutes an obligation because it is an act of tres-
pass . And even his hand changed from a treasurers hand to a tres-
passers’ hand . the more prepondarent here is the treasurers’
liability for compensation because he had committed a trespass on
the deposit in his custody and used it without owner’s consent
which is considered a contravention of his job as a custodian .

Fifth : In case he took some portion of the deposit for utilizing it and
this portion was spent : In case he takes a portion of the deposit
(e.g liquid money) for spending but this portion was spent or lost
from his hands , then he will be solely Lable for compensating this
portion lost, not for the remaining untonched deposit . All jurists
agreed to this,("? logically because the liability should be equa-
vilent to the contravening act and in this case he had contravened
in some other than the rest . I think that this is correct .

Sixth : In case the Deposit or entrusted thing is an animal and he
mounted or a cloth and he used and caused damage to it in this
case he is liable according to agreement of the three schools
“ Hanafeya, Shafeya, Hanabela” and also Sahnoun” ¢ on behaif
of the “Malekeya” . “Tbn Al-Qasim" said @

In case he rode it and it was damaged whether in a place where
this damage is probably expected to him or , due to his lack of
knowledge, is unexpected, or there is similarity in both cases, the
liability for damage shall be for the act of trespass . In case he
rode it in a place where normally its damage is unexpected, then
there is no liability whether the damage is unexpected, then there
is no liability whether the damage is of value or otherwise . The
evidence raised in support of this by the majority of jurists is that”
mere use of a trust is a ground for liability for compensation” and
this is more prepoudent due to the strength of their evidence .

(1) al %absozu;qrv, 11, p, 111, Al Mudawanah, vol 4, p, 353, Al-Um,4, 135, Al-Mughni,
¥0l,7, Py .

(2) Sahnoun (160-240H) Abdal Salam Ton Saced Ibn Habeeb, Known as Sahnoun , a jurist,
judge (Al Baghdadi v, 1, p, 569 .

(3) Badei Al Sanaci , Al Kasani , v, 6, p, 211, Al Sharh Al-Kabeer, v,3, p, 420-421, Al-
Shirpeeni, Al Shirpeeni, Al Mughni, vol, 3, p, 88, Ibn Qudamah, Al-Mugqu, vol.9, p, 279.

{4) Ibn Al Qsasim (132-191H) Abdal Rahman Ibn Al Qasim Ibn Khalid Ibn Ganada Al
Masri taught in Maliki school, he narrated , Al Mudawwana of Al Imam Malik (Al
Baghdadiv, 1, p, 512).
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are of the same opinion similar to that of the “Hanabela and Han-
afeya” in this specific issue .

Thirdly : In case of taking the (Deposit) out for the purpose of using
it believing that it is his own property, but ceased from doing so :

Whenever the entrusted person takes out the deposit from its
safety-place for the purpose of using it , the deposit should either
be something of value or the like .

If it were valuable, as jurists agreed, the entrusted person is not
allowed to use or utilize it without its owner’s consent ! . If it
were a similarity and he took it out for the purpose of using it
without owner's consent, then the entrusted should either be :

a) Thinking or believing that it is his own when taking it out .
b) Not thinking or believing that it is his own .

If he took it out believing that it is his own, he should either use
it or not . If he didn’t use or utilize it and returned it back without
using it , then there is no guarantee or compensation on him . Only
the “shafeya” have provided for this because :

First : He didn’t use or utilize it .
Second:There is no guilty intention, because he believes it to be his own.
Third : Wherever he took it for the purpose of using it, irrespective of
whether he believes it to be his own or not, this means that, due to
such use, it has entered into the scope of his liability, jurists said so ¢,
Fourth : He took out the (Deposit) for the purpose of spending it or
disposing of it, but it bad been spent if, it were liquid money
which he took out for spending, but it were partially spent would
he then be liable for it 7.
The “ Shafeyya and Hanabela” “ said that he should be liable

for its compensation . The “ Hanafeya and Malekeya”  said that
he should be liable for compensation if he transgresses . The logic
of the first ones is that the act had been accompanied with the tres-
pass-intent and accordingly the trustees’ case was changed from
being a trustee to being a breacher which meant as if he had de-
nied it and then later admitted it . The “Hanafeya” said that using
the deposit did not contravene the liability because he can’t be liable
for mere intention as he had got hold of it and became in possession

(1) Al-Mapsout Al-Sirkhisi, v,11, p, 123, Al-Kafi, P, 137, AFTubfah v.7, P, 121, Ton Qu-
damah, Al-Mughni v.9, p, 279 .

(2) Al Shirbeeni , A} Mughni, v,3.p. 89,

(3) Radal Muhtar Ala Dur Al Mukhtarv, 4, p, 498, Al-Sharh Al-Kabeer, Al-Dirdir v,3,
p,420,Al-Tuhfah wa Hawashiha v,7, p, 121-122, M-Mushni. v.9,p.273.

(4) Al Tuhfa wa Hawashecha v,7, p, 122, Al-Mughni Ibn Q Vo P, 273,
(5) Baberti - Sharh Al Inaya v, 8, p, 489,
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because the intention had been connected with the direct. action
which in other words means that the receipt of such deposit was
linked to the intention of breaching it and in this case the intention
was effective .

Preponderance (Weighing of Evidence) :

In this case it is preponderant that mere intention ¥, without be-
ing accompanied by any direct act , does not constitute a ground
for any legal responsibility according to the “Hadeeth” of our
Prophet “Mohammed " peace and prayers be upon him . (Acts are
based on intentions) ¥ ., And therefore,“intention” separated
from any act is valueless . Even the attempt to do any act is condi-
tional to intention @, It is prepondant , therefore , that he is not to
be guaranteed in case he had intended the breach of trust after the
deposit was made but in case this intention took place immed;-
ately after receipt of the deposit, then he should definitely provide
security, simply because the intent here had accompanied the act .
The same rule shall be applicable even if the breach-act was de-
layed in following the intention .

5- The effect of intent as “Al Shafeiya” said * : “The dispute is about
securing gaurantee, but as far as incrimination is concerned there
isn’t any dispute about it .

Secondly : The use of deposit without having the owner’s consent :
the use of the deposit may take place either with owner’s consent
or without it . What will the judgement be in case of its being used
with owner’s consent ?

The “ Hanabela ” and “ Hanafeya ” jurists are of the opinion
that such consent to utilize or use a certain deposit will convert the
contract to a - Loan Contract , because the loan contract is a con-
tract for “a Temporary interest ownership which is non-
compensatable™or “a Permission to utilize a deposit” ©. This is
mainly based on the legal jurisprudence that says” In contracts the
criterion lies in intents and meanings but not in utterings or
thoughts” . I think that the other school “Mathahib” or doctrines

(1) Mughni Al-Muhtaj, v.3,p, 89,

(2} id, v 1,p, 2.

(3) Al Mugre’, v,1, p, 286, vertificd by Dr.Iba Hameed-printed at Um AlQura university .
Scientific Rescarch centre .

(4) Hashiat Al Sharawani v, 7, p, 123.

(5) Al Hawi - v,10-395 .

(6) Al Tajwal Ikleel , v, 5, p, 268.

(7} Ali Haider 4/267.
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Utilization of Deposit :

Firstly: Intention to commit a breach of trust: If he intends to commit
a breach of trust by utilizing it he will no longer become entrusted.
The four “ Imams” ) have agreed to this.“Ibn Soraig” ¥ said that
mere intention to commit the breach of trust necessitates the bond
or security due to the apprehension that “ The trustee had accepted
and took possession of the deposit not willing to take care of it ,
but he held it with the intention of breaching it . In this way he is
just like a “Picker” who had previously intended to commit this
breach from the start . On the other hand, the “consensus” of jur-
ists brought evidence on their statement that “mere intention does
not necessitate bond or security” due to the following :

1- Sunnah : The statement and Hadeeth of Prophet :

That says “ My nation will be forgiven for acts of mistake or
forgetting and also for any thoughts which were not disclosed
or practically carried-out or executed * ® .

This indicates that mere thinking or intention without being ac-
companied by discolsure or direct act shall be of no impact .

2- According to reason : Because he, by just intending, has not ac-
tually committed any breach of trust whether verbally or practical-
ly and in this case will be treated as it he had not even intended .

3- Intention can be considered a sin only in case of being related to
the rights of Allah but not to those of Human .

4- Because this intention has not actually effected its seal or fasten,
accordingly, its security has not been affected .

Discussion : The “consensus™ of jurists replied to “Ibn Soraij” and
his *“Shafeyah” group that the comparison they have made be-
tween the trustee (in case of mere intending a breach of trust) and
the “picker” (in case of his picking up the deposit with the in-
tention of owning it) is that such comparision is variant, because
the “picker” has practically moved or picked up the property with
a wrongful intention or guilty intention and accordingly, he had to
secure or bail it . They also replied to the presumption made by the
“Shafeya” stating that” the existing guilty or wrongful intention
necessitates security or bail as if this intention had been existing at
the time of receipt of the deposit “ is that his comparison is variable

(1) Al Balué Al Raig ,v, 7, p, 277, Al-Kafi v,2, p, 135, Al-Wajeez, v.2, p,185, Al-Mughni,
v,3,p. 89.
(2) Al Mughni, v,9, IE' 272, Ibn Soriag died in (340H) Omer Ibo Ahmed Ibn Omer Ash-
0

shafi Known as Jbn Soriag Abu Hafis, a Junst has 400, publications Al-Ashawi, Tab-
agat Al-Shshafish, v,1, p, 316. \
(3) Al Bukhari 68.

(4) AlHawiv,10,p, 395.
=18-



*Vol. VIIL1, 1996, 315t Edition,Contemporary Jurisprudence Research Journal*

D) Recommendation : It may be considered as obligatory without ey-
idence of obligation .

E) Undesirability : It may be considered as unlawful without ev-~
idence

Second : The following five sharia rules will govern the acceptance
and keeping of Deposit :

A) Will be unlawful and forbidden in case the depositer is not capable
of keeping it safely .

B) Its acceptance and keeping shall be undesirable for he who is ca-
pable of keeping it , but is unsure of his own trustworthiness .

C) It becomes obligatory in case there is no other person who could
safely keep it and who could trust himself as being trustworthy .

D) Can be recommended in case any of the abovementioned is available.

E) Its acceptance is legally justifiable in case the owner knows that
such a person is not trustworthy, but irrespective of this knowl-
edge he gave it to him @, This had been provided for by “Al-
Shafeeya” in their books . Also the “Hanafeya” said that it is “Pre-
ferrable”. On the other hand the “Hanabelah” said : Its acceptance
is “agreeable” to he who knows himself to be trustworthy and is
capable of keeping it, but is , at the same time, hateful to others on
whom these terms are not applicable. Regarding the “Malekeyah”,
I have not seen them any clear provision for its acceptance, Nev-
ertheless, they have mentioned that it is “permissible” for both the
depositor and acceptor .

Third : Obligation and permissibility : Jurists have agreed that a de-
posit contract is a permissible contract that can be made between
two parties subject to its being terminated by either party at any-
time he wishes so to do @ . “AlGhazali” “®) . Said “ It is a per-
missible contract to be made between two parties subject to ter-
mination in case of insanity, unconsciousness, death . In case of
the termination of the said contract, the deposit will remain as a ie-

gal trust for which the trustee will remain legally- responsible © .

(1} AlSawi,v,2, p,198 , Hashiya Bi-Lughat Assalik . Dar Al Maa'rifa 1398H .

(2) Ton Hagar , v, 7, p, 99 - 100, Tuhfat Al-Muhtag - Dar Sadir .

(3) Al Sarkhasi, Al Mabsout v,11, p,108.

(4) Al Wajecz, v,1,p, 284,

(5) Al Ghazali (450-505H) Mohammed Ibn Mohammed Al Ghazali Al Tousi, made nearly
200 publications . Ibn Al Imad 4-10.

(6) Al Minhag,v,3,p, 181,
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Abu Hurairah conveyed the Hadeeth from Prophet Mohammed
peace and prayers be upon him saying that “ The Indications of
the hypocrite are three : In case he talks he lies, in case of
promising he doesn’t fulfil and in case of being entrasted he
betrays " ) | There are many other Similar Ayat (verses) and Ha-
deethes providing for the importance of the proper tackling of de-
posits . Nowadays we find that there are many wrongful practices
in relation with deposits or trusts, especially material ones in pos-
session of the depositary such as the car for example, or deposits
which may serve in solving his pressing needs like money or oth-
erwise . This is entirely a wrongful thinking needs like money or
otherwise . This is entirely a wrongful thinking and a bad and
shameful behaviour or conduct, because the mere unfastening or

opening of the lock or seal containing deposit or trust inside it is

itself a breach of trust which is to be considered a crime or sin that
necessitates punishment and guarantee on the depository . All
these above guidelines have pushed me try to explain in this re-
search the legislations about utilization of deposits, attempt of
breach of trust upto the borrowing of such deposit or trading with
it , the judgment about the profit or interest sustained there from,
starting with the statements and ideas of one respectable jurists
about this matter along with the evidences, clues, discussions, if
any preponderance or weighing of evidence, Hereinafter we will
briefly discuss the above issues :

Deposit from the legal point of view :

Firstly : The condition of the bailer at the time deposit was made or
effected and the subsequent rules that may follow .

A) It’s obligatory : In case he fears its loss which might result in his
poverty or damage if he does not deposit the same, in addition to
ﬁndin% the accepting depositary who is capable of honestly taking
care of it .

B) Sanctity : Whenever such deposit is being made against the own-
er's wish, and the accepter is unable to return it back to its owner
or tlt;rdough distributing it to the poors if the trustee is financially
vested .

C) Permissibility : It's being permissible whether to the depositer or
trustee .

(1)} Narated by Al Bukhari and Muslim .
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Utilization of Deposit

By : Dr. Yassin Ibn Nasir Al-Khateeb

This issue of making gain or profiting from a deposit had been oc-
cupying my mind and thinking for a long period because of its being
relevant to person’s ethics , worship and religious exercise . A Deposit
is one of the trusts which Allah had obliged us to take care of . Many
Quranic verses and Hadithes have included several provisions en-
couraging us to take care of it . Of these e.g .

** And if one of you
Deposits a thing
On trust with another
Let the trustee
(faithfully) discharge
His trust, and let him
Fear Allah” (',

and Allah says
“ Allah doth command you
To render back your trusts

To those to whom they are due”

Al Qortobi > commented on the above two verses by saying”
These versions are considered put of the main referencial judgements
which were inclusive of religion and legislation” . He also explained
who were concerned by them and also mentioned the Hadeeth of
Prophet Mohammed peace and prayers be upon him , that mentioned “
Killing for the sake of Allah will retribute for all sins (or every-
thing) except trust and honesty in prayers , in fasting , in talking
and the most aggravated trust is in deposits ' .

(*) Bom in “Al-Falujah, Iraq, has bachelor of legal science, Bagdad university, Master and
Doctorate , univesity of Um al-Qurah Makka Al-Mukaramah, receatly has been work-
ing in Um Al Qura university, Facully of Sharia, judiciary départment . :

(1) Surat Al Bagarh, verse 283 .

(2) Surat Al Nisaa , verse 58 .

(3) Died (671H) Mcohammed Ibn Ahmed Al Ansari Al Andalusi one of the greatest Quran
interpretors .
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lots of foods that contain pure and lawful gelatin such as the foods that
contain the gelatin of the animals slaughtered according to Islamic le-
gitimate principles . The council of Islamic jurisprudence in Jaddah in
ts third session held in Amman, Jordan from 11-16 October 1986 is-
sued resolution # (11) stating that : it is impermissible for any Moslim
to use in foods the gelatin or any other substances extracted from pigs
because the clean and lawful gelatin and other substances needed for
huma::l)food are extracted from plants and Islamically slaughtered an-
imals ',

But if the components of foods and drinks are unknown and wheth-
er they contain this gelatin or not and if due to that calamity has pre-
vailed and people needed these foods and drinks , it is permissible in
such conditions to eat and drink them because the need has become

equal to necessity whether the need is general or special @ .

The uses of pig gelatin in medicines :

Due to the possibility of extracting gelatin from Islamically slaugh-
tered animals which are available in great numbers such as the an-
imals slaughtered during the Haj (pilgrimage) season in the Holy Har-
am (sanctury) or the animals siaughtered by Muslims as sacrifice in
their countries in the greater Bairam there is no necessity or need to
extract gelatin from pig skins or bones, because the legitimate sub-
stitute which fulfills the Muslim needs is available . Moreover it is
possible to substitute gelatine by cellulose in making medicines .
Therefore it is impermissible to take medicines containing pig gelatin
in case of option ; and it is not necessary to take these medicines be-
cause the gelatin extracted from the Islamically slaughtered animals
can be used as a substitute for the pig gelatin in pharmaceutical prod-
ucts . But if these products are imported from outside the Muslim
countries and they contain gelatin extracted from an unknown source
and that people are in dire need to use these products, they are per-
mitted according to Islamic legitimate principles to use these med-
icines because in such a case the need is equal to necessity .

Refering to the decision issued by the council of Islamic Jurisprudence
in Jaddah in its 3rd session held in Amman, Jordan from 11-16 October
1986 that prohibits Muslims from using gelatin extracted from pigs in
their foods dispensing with the gelatin extracted from Islamically
slaughtered animals, it is also exigent to forbid its uses in medicines
because there is a clean lawful substitute .

e mraean,

(1) Resolutions and recommendations of the council of Islamic Jurisprudence in Jaddah 43,
(2) Al Ashbah wa naza'ir : Al Sayouti p, 88 .
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of Allah, peace and prayers of Allah be on him, replied : No @,

Based on the aforementioned, if the liquor could be purified through
transformation or could be kept to make use of, the Messenger of Al-
lah, peace and prayers of Allah be upon him, would have drawn his
companions attention to such a fact . As to the analogy regarding the
skin of the dead animal if it is tanned, it is also an invalid analogy, be-
cause the nature of the skin after tanning is its same nature before tan-
ning . Its material will not transform into another material and it is still
called “skin” after and before the tanning process . Hence such an
analogy is not suitable as a proof for transforming impure things into
pure things according to the Islamic law (Shariah), Besides there was
a controversy among jurists with regard to the purification of the skin
after tanning. According to Caliph Omar and his son Abdu Allah Ibn
Omar, Omran Ibn Husein and Sayidah Aysha the skin of the dead an-
imal is not clean after tanning as narrated by Malik and as popular
among the Hanbali jurists contrary to the consensus of jjurists opinion
that the skin of the dead anirnal is clean after it is tanned @,

A recommendation was issued by the 8th medical, jurisprudential
forum of the Muslim organization for Islamic medical sciences held in
Kuwait from 22 to 24 May 19935 regarding the following :

The transformation process which means the converting of a ma-
terial into. another material with different characteristics, transforms
the impure materials into clean materials, and transforms the unlawful
materials into lawful materials according to Islamic law (Shariah) .

Taking foods containing pig gelatin :

According to the previous preponderant opinion the skin and bones
of the pig can not be purified through transformation . If they are
turned into gelatin their impurity will remain unchanged as has been
the case before the transfomation process if it is taken for granted that
they transform completely into gelatin, but this is not so . Some spe-
cialists said that the skins and bones of pigs do not transform com-
pletely, but partially ©). Hence, it is Istamically impermissible to take ,
in case of option, foods and drinks containing pig gelatin because they
are najas i.e impure and subseguently they are unlawful (haram} to be
eaten or drunk according to the consensus of jurists. On the other hand
necessity is not a prerequisite for eating these foods because there are

(1) Sahih Muslim 2/19},

(2) Bada'i Al Sana'i 1/270 , Bidayat Al Mujtahid 1/76 , Al Mughni 1/66 . )

(3) Dr. Wafig Al Shargawi : Chairman of of directors and the managing ditector of
the Arabian company for gelatinous and pharmaceutical products in Bgypt .
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b) According to Shariah (Islamic law) the characteristics of impurity
are based on the previously mentioned fact. If a pig or a dead an-
imal fall in a saline (salt works) and have consequently become
salt except the bones and the flesh there will result from that the
rule on the salt ; the juice is pure but when it turns into alchohof it
becomes pure and clean (-, o

¢} According to the Islamic legitimate rules if the impure thing is
transformed into another thing such as when the human excrement
turns into earth and aichohol turns into ginger the previous rule of
impurity together with the name and characteristics of the unclean

thing will vanish and will have a different rule @ .

The outweighing opinion :
I see that the conclusion of the jurists’ first opinion is pre-

ponderate because the impure thing can not be purified through
transformation .

As to the conclusion of the jurists’ second opinion that the un-
clean same can be purified through transformation , it is a dis-
putable case for the following reasons :

a) Saying that the rule follows the name on which that rule has been
given is refuted by the fact that the skin of the dead animal has this
same name before and after tanning though the rule after tanning
is different from the rule before tanning .

b) When the impure thing is transformed into another thing it remains
impure after it has been transformed because nothing occurred af-
ter transformation that has removed the characteristics of impurity .
Hence the rule is on the original .

¢) To analogize the impure materials that purify through trans-
formation to alchohol becoming ginger and the skin of the dead
animal if it is tanned is an invalid analogy : The Messenger of Al-
lah, peace and prayers of Allah be upon him, spilled the liquor and
broke its vessels and ordered the people to go the same thing .
Anas , Allah be pleased with him, narrated that Abu Talhah asked
the Messenger of Allah, peace and prayers of Allah be on him,
about some orphans who inherited liquor . The Messenger of Al-
lah , peace and prayers of Allah be upon him ordered him to spill
it . Abu Tathah then asked the Prophet, peace and prayers of Allah
be upon him if it was possible to tumn it into ginger . The Messenger

(1) Far'h Al Qadir 1/176 .
() Al Sail Al Jarar 1/52.
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Jurists have disagreed among themselves as to the extent to which the
filthy things are purified through transformation . There are two con-
tradicting opinions . The first opinion is that the uncleanliness of the
same is not purified through transformation (unlike alchohol if it be-
comes ginger) . This is the opinion of Aby Yusif, some Hanafi, Maliki
and Shafi’i jurists. The Hanbali jurists mostly adopt this opinion V, The
second opinion is that the filthy thing is purified through trans-
formation . This is the opinion of some Hanafi jurists, the consensus
of the Maliki jurists , Imam Jbn Taymiyah ® and some Hanbali and
Zahiry jurists <,

The evidences of the two opinions :

The jurists of the first opinion infered that the rule on things such

as the human excrement , the pig and the dog was one of impurity .

Consequently the Islamic rule of impurity on any same is permanent,
even if it is transformed into another substance as long as the orig-
inal same exists ¥’ .

The jurists of the second opinion inferred their riles through
analogy and reason .

1- Analogy:

If the impure same is transformed into another one, it becomes
clean by analogy to alchohol when it turns into ginger, and to the
skin of the dead animal when it is tanned ®

2- Reason :

a) If the characteristics of the impure , unlawful thing is transformed
into another clean, lawful thing, the Islamic legitimate name given
to the former same will cease to be according to the given Islamic
rule. Subsequently this name of the unlawful, impure thing is re-
placed by the later name given as a legitimate rule on the lawful,
clean thing because the new transformed material is no more im-
pure and unlawful; It has become another thing with another dif-

ferent rule © .

(1) Rad Al Muh'tar v,1, p, 210, Al Muhazab v,), p, 10, 48, Majmo Al Fatawi v,21,p,72 .

(2) Ibn Taymiyah (661-738H) : Ahmed Ibn Abdul Haleem Ibn Abdus Salam Ibn Taymiysh
Al Harrani Al Dimashghi Al Hanbali Sheikh of Islam (Taghi al Din, Abu Labbas) rep-
resentative of the science of Hadith , interpretater of Quren , jurist , he has many in-
valuble publications (Ibn Katheer, Al Bidalah wal Nihaiah (14/132-141) , ]

(3) Fat'h Al Qadir v,1,p,176, Al Sharh Al Kabeer v,1,p,50, Fatawi Ibn Taymiyah v,21, p.68.

{4) AlMuhazabv,1,p, 48,

(S) Rad Al Muh'ter v.l,géﬂﬂ +AlMughniv,1,p, 72 .

(6) AlMubalah v, 1,p, 166.
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The extent to which Najasat i.e (filthy things)
are purified through transformation :

Transformation as a fighi i.e jurisprudential term means the chang-
ing of the unclean same from its original nature into another nature,
such as turning alchohol into ginger ), Scientifically, transformation
means any chemical reaction that converts the snbstance into another
compound such as altering fats and oils, with all their different sourc-
es, to soap @,

The difference between transformation and the
chemical combination and mixure respectively :

Transformation, scientifically, differs from the chemical combina-
tion where several substances react chemically when mixed and combined
to form a chemical compound with physical and chemical characteristics
that differ from the components of the mixure . Through this process
the substances transform and their characteristics dissolve forming
new substances, such as the reaction of metals or alkali with acids to
form salts .

Transformation also differs from mixure which is merely an inter-
ference of a substance particles with another substance particles to
form a mixure or emulsion. Every component of this mixure preserves
its natural , chemical and pharmaceutical characteristics and effects .
Each of the mixure substances passes through the assimilation of food
process as if it is not mixed with another substance .

As to the common, natural characteristics regarding the colour, the
taste, and the smell that occur unexpectediy on the mixure, they are
accidental with respect to each of the mixure components, that its na-
ture is not changed such as mixing pig fat with cow fat. Moreover
each of the mixure components might have its own strong natural
characteristics that prevail over the similar characteristics of the other
components . For example if the pig fat is mixed with red spices , the
colour of the mixure will be red; and if it is mixed with a flavorous
substance, the smelt and taste of the fat will change. It is not con-
sequent upon this mixure the vanishing and dissolution of the mixed
substance characteristics . The components of the mixure remains as
they are regardless of the changing of their natural characteristics @ .

(1) Rad Al Muh'ter 11210,

(2) Dr. Mohamd Al Hawary : Istihalat Al Najasat p.2,

(3) Dr. Yahiyah Khawji, Dr. Abu Al Wafa Abdu Al Akhar : E'adat Al Nazar fi fatawi Ib-
ahat Al Matomat wa mustahtrat al-Zecna al-Makhloota bil mubaramat wa alnajasat 5-6.
Transtation : Re-considering the rules on the lawfulness of foods and cosmetics mixed
with unlawful and unclean substancea .

-10-



*Vol.VII1, 1996, 31st Edition,Contemporary Jurisprudence Research Journal+

two interpretations the bodily parts of the pig are unclean ),
Rule on eating pig parts :

There is no difference of opinion among jurists as to the un-
lawfulness of eating pig parts in case of personal option . Hence it is
uniawful to eat anything of all the pig parts @,

The Quranic evidence is found in the aforementioned verse in surat
Al Ana’am, verse # 145 and in Surat Al Maidah : Allah said
* Forbidden to you (for food) .
Are : dead, meat , blood,
The flesh of swine, and that
On which hath been invoked

The name of other than Allah ” )

Apparently the two verses denote that eating pig flesh is unlawful .
But jurists have ruled that it is unlawful to eat any of the pig parts and
they have accounted for specifically mentioning flesh in the two vers-
es regardless of the other pig parts that the most intended part for eat-

ing in the animal is its flesh @

The evidence from Sunnah :

Abu Hurairah, Allah be pleased with him, narrated that the Mes-
senger of Allah , peace and prayers of Allah be on him, said that Jesus
Christ, peace be upon him, would descend from heaven to earth to ap-
ply justice among people . He would break the cross, kill the pig, im-
pose the tribute and make money abundant and excessive that nobody
would accept it . Apparently, the Prophet peace and prayers be
upon him want to denote what will happen to his Umma (people)
when Jesus descends , kills the pig and descend with the rule of Is-
lam . If the pig can be slaughtered according to Islamic principies, Je-
sus will have not permitted its killing . This is an evidence that eating
all pig parts including the fats is unlawful . .

According to the consensus of Moslem scholars all pig parts are
unlawful (Haram) to be eaten . Al Nawawi said that according to the
unanimons resolution of Moslems, the fats, blood and all other parts
of the pig are unlawful. Al Maqdasi said that there was no disagreement

among Moslim scholars that all the pig parts are uniawful ©.

(1) Fat'h Al Qadeer wat Inayah 1765 , Al Muhalah 7/390 .

(2) Fat’h Al Qadeer 1/64 , Sharh Manh Al Jalil 1/600 , Al Kafi 1/489 ,
(3) Surat Al Maidah, verse #3 .

(4) Tafsir Ton Katheer 2/7, Al Qurtuby 2/222 , Ahkam Al Quran 1/124 ,
(5) Sahih Al Bukhary 2/27 , Sahih Muslim 1/76 .

(6) AlMajmou 9/25, Al Sharh Al Kabeer 11/67 .
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The extent to which pig parts are clean :

There is no disagreement amongst jurists that the parts of a slaugh-
tered pig are not pure and pleasant . Although it is slaughtered ac-
cording to Islamic principles it is considered a dead animal . The jur-
ists do not disagree that all the pig parts are impure apart from its hair
which according to the Maliki consensus is pure and apart from its
skin which is pure after it has been tanned according to Al Zahiriyah
as narrated by Abu Yusif ? and Malik @ @, The evidence that the pig
parts are unclean is found in the Holy Quran : Allah said :

O Mohammd , say to them,

“1 do not find in what has been revealed to

me anything forbidden to an eater to eat
Except that it be carrion or the blood that

has been shed or the flesh of swine, for it is
unclean, or flesh of an animal that has become
profane because of having been slanghtered

in any other name than that of Allah ” ¢,

In this Quranic verse which mentions “the flesh of swine, for it is
unclean”, the pronoun (it) refers to the swine according to the opinion
of Ibn Al Hammam ©, Al Babarti © and Tbn Hazm ©, or it refers to
the ‘flesh’ of the swine according to Ibn Katheer ©. But despite the

(1) Abu Yousuf (113-182H) : Yaghoub Ibn Ibrahim Ibn Habib Al Ansari Al Koufi Al
Baghdadi , the student and close friend of the Imam Abu Haneefa . He was a jurist and
Hadith keeper . The first one who originated the study of jurisprudence according to
Abu Haneefa school of thought . He has many publications in Hanafi jurisprudence
(Al Zarkely, Al A’lam 8/193) .

(2) Malik (95-179H) : The Imam Abu Abdallah Malik Ibn Anas Ibn Malik Ibn Abe Amir
Ibn Amro Ibn Al As Ibn Ghaiman Al Asbahi Al Madani the Imam of Al Madina and
he is one of the fame jurists ( Tbn Khillikan, wafiyat Al A’yan 4/135-137).

(3) Path al Qadir 1/64 , Bada’i Al Sana’i 1122, Al Kafi 161 , Sharh Manh Al Jalil 1/600,

Al Mughni 1/66 , Al Majmo 1/215 , Al Muhatah 1/153 .

{4) Surat Al-An'am from verse 145.

(5) Ibn Al Hummam (790-861 H) Mohammed Ibn Abdul Wahid Tbn Abdul Hameed Ibn
Masoud Al Askaudn ., Kamal Ed-Din Known as Ibn Al Hammam . One of Hanafiyah
Imams , fully aware of religions , interpretation, jurists, Arithmatic Arabic languge
and the sceince of logic . Bom in Al Askandriya and died in cairo , He has many pub-
lications in Hanafiya jurisprudencs { Al Zeckely, Al A'lam 6/255) .

(6) Al Babarti (710-786H) Mohammad Ibn Mohammad Iba Mahmoud Ibn Ahmed Al Ba-
barti Al Roumi Al Hanafi (Akmal Bd-Din) jurist, inheritance jurist, interpreter, lin-
guistic (Ibn Al Imad, Shazarat Al thehab) 6/293-294 )

(7) Tbn Hazmn (384-456H) All Ion Ahmad Ibn saeed bin Hazm Ibn Ghalib Ibn Saleh Tbn
Khalaf Al Umawi Al Andalusi Abu Mohammad Al Zaheri . He has many publications
(Hagi Kbalifa) Kashf A! Zunoun 5/690-691 . ] )

(8} Ibn Katheer (701-774H) Ismail Ibn Cmer Ton Katheer Ipn Daw Ibn Dire Al Gurashi Al
Basrawi'Al Dimashghi Abu Al Fida'a Imad Bd-Din . Quran Keeper, Historical, jurist
he has many publications . ( Al Zerkely, Al A’lam 1/320.
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4- Gelatin extraction from collagen :

This is done by placing the collagen inside machine-operated ap-
paratuses arranged in sequence where extraction is completed
through ordinary water at a 25° approximately . The temperature is
then raised 5° in the next apparatus to reach 30° . This system is
followed untill the water temperature reaches 80°.

5- Concentration, desiccation and packing :

Diluted solutions containing gelatin that dissolves in water are
percolated while hot through filters . Then they are transfered to
concentration apgaratuses under low air pressure to reach a con-
centration rate of 35% . At this point the temperature is raised to
the boiling degree for a while . Then the gelatin cools untill it
hardens . After that, the gelatin is pressed in a meshed net to come
out in the form of thin threads that are then cut into small pieces
and be grind into fine or coarse powder to be used in different pur-

poses (¥,

The Uses of Gelatin :

Gelatin is used in the following food industries : meat and sea
food packing, canned meat, ice-creams , gelatin sweets, dairy
products , powdered foods such as pudding, different kinds of pas-
tries, cakes and tarts, different drinks such as milk, soup and fruit
juice . It is used in making jams as a hardening substance and in
making sweets as a decorating substance, it is also used in making
low calorie foods and as a substitute to animal and vegetable oils
in preparing some foods .

The uses of gelatin in medicine industries : It is used in making
hard or fine medicinal capsiles, hard or soft suction tablets, tooth-
pastes, creams, oinmeats , medicinal gelatin - coated tablets and
suppositories to prevent quick melting and in preparing pessaries
and rectum suppositories because gelatin dessolves in reaction to
body temperature . Gelatin is also used in other industries such as
photography films, sticky substances, paper, matches and dying
materjals in spinning and textiles @,

(1) Gelatin : Dr. Rafik Al Shargawi 1- 6 , Al Tam wa Sharab Bain Al Halal wal Haram :
Dr. Mohammd Al Hawari 8 - 10,
(2) Ibid .
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Second : Bones :
The most important are the bones of the skull , the chest, the ver-
tebral column, the legs and the tail . These bones are of two kinds :
1- Fresh bones :
After the animal is slaughtered, it is chopped and the bones are
seperated from the flesh. These bones are sent in special ref-
rigrators within 24hours .
2- Dry bones :
These are the remaining bones of animal skeletons . They are free
from fats and flesh remains .

The Production of Gelatin :
Gelatin is produced from animal skins and bones according to the

following steps :

1- Removing of fats :
Fresh skins and bones are washed with cold water in big basins
where fats float and dust and blemishes precipitate at the bottom .

2- Removing of salts :
Bones are made of gelatin-rich oscine substance which is cov-

ered with a hard coat of mineral salts such as calcium, iron and
magnesium phosphate and carbonate . Hence the diluted hydro-
chloric solution is added to bones to dissolve them . Then they are
precipitated by adding hydrated lime which produces calcium
phosphate .

3- Pre-extraction processing :

After fats and calcium salts are removed , bones are moved to ba-
sins containing hydrated lime where they are continously stirred
for air to permeate to prevent microbe decomposition . This meth-
od makes the lime reach bone tissues to improve the product qual-
ity of gelatin . The duration necessary for preparation ranges from
4 weeks to 8 weeks , This method of processing is called the slow
method that produces gelatin (B) . There is another quicker meth-
od that uses the hydrochloric acid in skin processing . This method
takes place inside special basins . The duration is from one to two
daysA This method is called the acid method which produces gel-
atin A .
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The Uses of Pig Gelatin in Foods
and Medicines

Dr. Abdul Fattah Mahmoud Idris ("

What is gelatin ?
_Itis the protein that is extracted from the sticky substance found in
animal skin or bone tissues (collagen) after they have been chemically

processed .
It is a hard white substance with a light yellow colour that dis-

solves easily in hot water giving a sticky solution when it turns cool or
hard in the form of a transparent gelatin .

Sources of gelatin :

Raw gelatin is extracted from the following main sources : Skins
and bones of camels, cows, buffalos, sheep, goats , pigs and the re-
maining cuttings of skins suitable for tanning. Researches are now un-
der way to study the possibility of extracting gelatin from fish. These
sources can be classified into two sections : Skins and bones .

First : Skins .
There are three kinds of them :

1- green or fresh skins :
These are the skins of animals flayed in the abattoirs . They are
sent to gelatin extraction plants in special refrigrators within 24
hours .

2- Dry skins :
These skins are dried for tanning . What is used of these skins in
extracting gelatin are those parts of skin around the neck , on the
legs and tail because they are not suitable in leather industries .

3- Dry, cromium salt-processed skins :
These are the remaining animal skins that are cromium salt-
processed during tanning .

(*) Assistant Profosser of comparative jurisprudence, Faculty of Sharia and Law, Azhar
University, Cairo , Egypt .
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* A letter from the staff *

“ The source of legislation and rules shall be only from the
Book of Allah, what was said by His Prophet may Allah’s
blessing and peace be upon him or that was settled by Islamic
outstanding scholars either by anelogy or by consensus on
that which neither in the Book nor in Sunnah . Nothing is to
be lawful in this land other than that that is allowed by Allah
nor to be forbiden other than that that is prohibted by Him ™.

This is the one of the messages which were stated by King Ab-
dulaziz to his pation @ .

Thus, the first and the last sources and references are : The
Book of Allah, Sunnah of His Prophet and then the ascendent
and subsidiary references . So Shari’ah and its eternal Figh (ju-
riprudence) have been prevailing in this country .

Finally, we pray to Allah to rest King Abdulaziz Al-Saued in
peace and reward him best for what he has done for his nation
and country, and we pray to Allah to whom belongs Might and
Majesty to maintain His seen and unseen bounties on this land
and keep his successfulness on its leader King Fahd the Cus-
todian of the Two Holy Mosques and on the Crown Prince, His
Royal Highness Prince Abdullah Ibn Abdulaziz, Deputy Premier
and Head of the National Guard and on His Royal Highness the
Prince Sultan Ibn Abdulaziz Second Deputy Premier, Minister of
Defence and Aviation and General Inspector .

Praise be to Allah the lord of Universe .
And blessing and peace may be upon His Prophet the trustee,
Mohammed .

e ]
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A Letter From The Staff

An Esteemed Day :

The first day of the Scale is an esteemed day in the life and the
course of this country . When we recall this day, we emotionally
and sentimentally remember what has been realized to this land
unity after disunity, security after fear, stability after disturbance,
strength after weakness, reconciliation after scattering and ﬁctory
after defeat .

The unity of this land is unique in recent history because it is
the first unity in modern Arab history. Over and above, it was the
first country that has been founded on Allah’s religion, applica-
tion of His Shari’ah and following Sunnah of his Prophet as weli
as what had been done by his companions and the righteous an-
cestors of this nation in its bloomy eras . Thus the untiy of land
by all meanings and prespectives becomes unity of hearts, sen-
timents , stability , security and unity of welfare .

Indeed this is the truth, the king Abdulaziz May he rest in
peace, had called this land for a meeting and it obeyed him, he
had called it for unity, it carried out his calling . He cancelled all
differences and removed all barriers as well . He loved it sinc-
erly, and so did it . He strived for its sake and it submitted to him.
All that would not have happened without Allah virtue and the
course of the righteous men that had been adopted by him . He
believed and trusted in Allah, so He helped him , and his aims to

hearts was realized . Thus, this country has changed into
lofty distinguished entity for what it has been doing in serving
Allah’s creed as well as Kiblah and the holy places of Muslims .

This entity has become a unique model in security as well as
stability; and a good example of passion as well as tolerance; no
fanaticism to any parhcular school, to any specific party nor to
any sect . An entity that establishes punishments stipulated in
Quran and applies His Shari’ah in words, deeds and the Prophet

silent approval .
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In the Name of Allah, Most Gracious, the Most Merciful
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‘e, the like, will not be published . "
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& tion for the figures mentioned in the research . ]

3 6- Scientific references and their authors’ names should be alphabetically AS
Q1 indicated at the end of any research ., Place and date of printing along 20
" with the publishing house should also be mentioned . '

7- A statement indicating that the research has not been published before, )
4 should be attached to the research . .

) 8- Research should be concluded by a brief summary indicating results AR

0% and opinions included in it . <P
9- A satisfled abstrcat should be attached to the research to be translated i

into English . )
10~ Pages of research should not be less than twenty pages of the journal,
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13- The journal should pay a compensation for the rescarch after being published .
14- Researches which not published,will not be returned
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