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* Conterporary Jurisprudence Research Journal * = Vol. V1l 1996 ¥

book Al Zakhim sighty - eight cases . And one hundexd am! seventeen
that Al Killani had reported in Mu'jam Fiqih Assalaf .

So we find all juristic books on the four schools of jurisprudence
are full of different cases of Othman jursprudence , L{Hal gives ev-
jdence of his wide knowledge hls deep undersianding in juristic cases,
e was so keen to leam, (o tcach , to study and ta apply them .

Therefore he blessi:‘gs of Allah be upon him had precedences and
outstanding opinions, Muhammad Iba Sireen said : Othman was the
Kknowiedgable of Sahaba in rituals, then Ibn Omar after kim & .

He was ihe first to ¢xtend the Holy Mosque and the Mosque of Al
lah Messenger and prayers be upon him) as waqf tor Aliah,
also he was the first to advance the sermon of Eid before the prayer,
who was first 10 order the first cal! in Friday . Qal’atey said ¢ in Oth-
man jurisprudence : I is permissible for the ruler to make certain di-
viden (o those who undertake Muslims intersis like calling (Azzan)
and Imama in prayers , judging, teaching, Clhman wes the first to
make a sustenance from the weausory to the callers (io prayer) @ .

Jurists are always reffesing to the juristic cases of Othman 1bn Af-
fan and his many legal judgements which were found in books of Ha-
dith and jurisprudence .

His death :

He blessings of Allah be upon him was kilied during the emergent
turmul at Madina on Friday the eighteenth of Thuihijja in the thirty
fifth year of Hija .

(1} Tabsqat Ton Sx'sd P. 360
(2) Mawsou’st Figih Othmas. P, 113, Kashf &l Ghommah , /73

+79.



* The eternal jurists *

eniered you have sit moving yoar clothes 7 He said wouldn't T be shy
from whom Angels are shying .

- Allirmizy extracted about Anas Jbo Malik said : When Allah Mes-
senger peace and Prayers be upon him crdered to the fealty of Allah’s
Good pleasure Othman Ibn Affan was the messenger of Allah Mes-
senger for Makka people . He said : people had swom . Then Allah
Messenger peace and prayers be upon him said : Othman is along on
the purpose of Allah and on the purpose of his Messenger, so he hit
one of his hands at the other saying this for Qthman, thersfore the
hand of Allah Messenger peace and prayers be upon him became bet-
tes than their hands for themsslves @,

- Abu Balo had collected the Quran fearing that it ma‘]/be lost ac-
cording o killing of the readers during apostasy wars, he left for peo-
ple what they possessed of skin pieces and papers, when euthority was
led to Othman, he commanded ta capy out of Abu Bakr copy and burn
any other. All people had become ot ome copy of Quren, many man-
scripts were erivoyed to the regioms, which was known after and uatil

now as Othmani copy of Quran .

- [bn Alathir narrated in bis book Asad Al ghaba (the Licn of Forest)
Fi Managib al Sahaba by Taliha Ton Obied Allahi said : Allah Mes-
senger {peace and prayers be upon him) said {Every Prophet has a
companion, and my campanion - means in paradise - is Othman ) ®

Figh (Jurisprudence} Of Othuan :
Othman Ihn Affan blessings of Allah be vpon him considered

amang the great jurists and scholars of Messenger companions (Sa-
haba), he learnt in the schoal of the Prophet, then he followed his two
companions Abu Bakr Al Siddiq and Omar Al Farug, they used 1o ask
him in many cases, after assuming caliphate, he was siting judging
the disputes in certain house which he rade for this purpose

In respect, we notice that all jurisprudence books followed his
opinions, discretions, and his understanding of Sunngh .

Many cases of Othran fbn Affan were reported for example : fon
Qudama in his book Al Mufhm reporied two hundred and seventy
cases, Shuhab Addin Abmed Iba Iris Al Queafi mentioned in his

{1y Muslim, virtves of o%nim , ¢hapire. Dthman virues 17240 .
{2) Al Managib nvmber .
(3) Asad Al ghaba 31589 .
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The Eternal Jurists

Othman Ibn Affan
47B. H-35A.H.

Dr. Mohammad Ibn Saad Al Shuwair

He is the third of tawful caliphs, one of those who earlier believe
in Islum, among the ten of the cormpanions that Alleh Messenger
promised with paradise while they arc still alive, and the Prophet
peace and prayers of Allah be upon him, died with contentment to-
wards them .

He is Othman Ibn Affan Ibn Abil’As Ion Ummiya Ibn Abd Shams
ttn Abd Munaf Al Queashi A} amawi, he met with the Messe of
Allah peace and prayers of Allah be upon him in their athes
Abd Munaf .

He was born at Makka, he embraced Islam afew after the Mission.
He was rich and sherif in Iahilliyu, one of his greatest works 1o supply
Usra Army (Tabuk holy battle) from his personal monsy , they said
that he had cndured the half of the cost, he was the first in make a ju-
diciary house . He namrated onc hundred and faurty six hadith about
Allah Messenger peace and prayers of Allah be upon him (.

His virtues : Beside his priority in Islam and marrying two dangh-
ters of Allah Messenger first Rukiya thea Umkulthum, many hadithes
were narrated clarifying Othman Ibn Affan’s position :

Imam Muslim narrated about Aisha blessing of Allah be upon ber
said ; The Prophet peace and prayers of Allah be upon him was laying
one day at his e discovering his thigh-or his legs- Abu Bakr came
and requesl (o enter then he let him without change his situation, be
told, then Omar came and he et him enter he is also as he was, he
spoke, then Othman came, but Allah Messenger peace and prayers
be upon was sitting moving his clothes. Muhammad Tbn Abi Har-
malah said. I can never say that was in one day he entered and spoked,
after he hod gone Aisha said Abu Bakr entered hut you don't care or
wotry , then Omar entered but you den’t care ar worry , as Othman

(1) Al a'lam Lilzieikly . p. 4371 .
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* Cases From Jurisprudence (Figh Point of View) *

has originally complained from, otherwise he will be responsible of
any side-effects and deteriments caused by the drug he has prescribed .

Based on this , the advice given to the patient by the doctor in the
given question not to care about the instructions and warnings given
by drug factories is considered a wrong action which might render the
doctor liable as a general rule for any harm that might befall the pa-
tient plus his liability with regard to the medicine prescription despite
the warning included in it .

In short, the warning put by drug factories o= the pharmaceutical
products is close in purgose to the condition of freedom from defect
well-known in Islamic figh (jurisprudence) . It can be said that this
warning is permissible by analogy to the opinion of some jurists who
permitted the condition of freedom from defect. Consequently the fac-
tory is not liable for any harm as long as it has showed the users, who
suffer certain discases, the dangers of the particular medication . But
the doctor can not deny his liability because as a rule he should know
the dangers of some medicines that might befall certain patients who
suffer more than one disease. Hence his advice that the patient should
not care about the instructions and wamnings of drug factories is a
wrong action that might subject him to a liability towards his pre-
scribing the medication .

<76
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released afler the centract has been concluded because he, the buyer,
has done sa after be has knawn the defectt!! ,

It is avident from the above meniioned that somc jurists absolutely
permit the condition of freedom from defect . Seme of them permit it
within limits because the defect is unseen and not known by the buy-
er, Some of them see that such a condition does not invalidate the sale
but it does nat prevent the sold , defected commoxdity from being re-
turncd lo the seller i.c this condilion is ineffective .

I seid : the nature of the condition of freedom from defect may not
totally be applicable to the warning pul by dm% factories regarding the
defects in their medicines . Nevertheless , the lact that these factories
declare the defects of these drugs are close to this condition . The drug
factory informs its customers with the dangers that might befall the
users of certain medications who suffer certain diseases. Subsequently
it wamns Lthem from using these drugs (o free itself from any res-
pondsbility in accordance with this warning .

It can be said thal such a waming is permitied and the raclo}y is
free from responsibility . The evidence is found in the action of the
Messenger of Allah, peace and prayers of Allah he upen him , when
he was inspecting the markets of Al-Madinah . When he put his hand
inside a food commaodity , he found it was wet . He asked ils owner
about it . The owner said it was because of the rain . The Messcnger of
Allah , peace and prayess of Allah be upon him replied : * Why didn't
you put the wet part of this food on the top to be seen by peaple be-
fore they buy it 2 ' @ _ This means that the Messenger of Allah, peace
and prayers of Allah be upon him, ordered the selier to make clear the
nature of the food be intended to sell so that people know what they
are going o buy and subsequently the seller frees himsclf from the
act of cheating .

But the responsibility concerning the decter’s actions ¢an not be
denied. As a rule the doctor should know the dangers of a certain drug
that might befall a certain patient who suffess another disease such a
drug is not suitable to it . This means that, the doctor as a rule, befora
prescribing the medication, should enquire about the patient's health
1.e (o know the patient’s other diseases oller than the first discase he

(1) AkBahulj : Kash'shaf al Ghinaa an matn o] Ignea vol,3,pp, 196-197 .
Al-Bahut : Sharh mounsaha o-Iradat vol,6,pp, 165-166.

(2) Sahih Musliny bi Skark Al Nawawi , vol,2,p,109 .
Suman Af-Tirmazl vold . p,606 .
Al-Baihagi : Al-Sunan A3-Kobra vol, 54, 320.
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* Cases Froa Jurisprudence {Figh Point ef Yiew) *

included gharar i.¢ aleatory; &nd there is also another opinion in the
same school that stated that the condition of freedom from defect is
pemmissible if it is confined 10 particular sales !’ .

According to Imam Shaft’ee school if the seller set the freedom
from defect ag & condition, there would be three opinions :

The commodity is free from any defect as accepled by the buyer
and the seller is cleared from it ,

The condition of freedom from defect includes gharar i.e aleatory .
Hence it is invalid .

It is free from only one defect , namely the unseen defect which
the seller does not know . This is the opinion of Imarn Shafi’i @,

PR o

According (o Imam Ahmad school there were two different opin-
ions ;

1- The condition of freedom from defect is invalid unless the buyer
has known the defiect . This was narrated by Imam Shafi .

2- The seller is cleared from the defect which he does not know; but
he is not free from the defect which he knows . According to this
school the condition of freedom from defect does not render sales
invalid because Tbn Limar sold commodities according to the con-
dition of freedom from defect . Hence the consensus was that such
a sale was valid @' If the seller has sold a buyer a commodity on
the condition that ha the seller, is cleared fram any defect or from
a particular defect; or if he has sold the commadity and he is sub-
sequently free from any defeet in it after the contract has been
concluded and before delivery , the conditionality is invali and
does not render the seller free from any or all defects whether
these are seen and Lhe buyer does not know or unseen . But if the
scllerhasspeclﬁedlbcdefmandmndendearmuwbuyu.hns
cleared from it because the baryer has known the defect and accepeed it .

Similarly, the seller is free from the defect which the buyer has

{1 Mid
Ofeish : Shach muah Al Jal al mukhtacar Khatil vol 5,9p,156-168
Tbo Rushd : mllluiuuhldwullhw{unlll vol2,p.184 .
Ibn Jizs : Al-Quwani al Fighiysh o, 75

(2) AFNawawi : AbMajmo Sharth A Muharsh vol.12 pp,355-356 .
M-Ramly Nﬁa.{}u.ixuhhj iln Stowh alMinkj vol 4.pp,36-38 .

) R Qdam Al MuEhnI v srww L Kabievol 4 pp 25625

M-Mmhm ; Al-Insaf fi ManflldRa]il mim Al Khifaf ala Mazhab Imum T Hanbal
vol.4,pp, 359-360,
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composition of the medication and they should bear the responsibility
alone when they use it intentionally or by mistake . This does not
mean that the doctor does not offer ireatment to his patients protesting
that the medicetion contains use restrictions bul he should find some
other medicine which does not negatively affect the patient who suf-
fers a second disease other than the origlnalty diagnosed onc . If sach
& medicalion does not suit such a patient because il has centra-
indications, there is another medication that does not have any .

The question is 2

Ta what exient has the factory the right to clear itself from any de-
fects in its pharmacentical products , and what is the duty of doctors
and their responsibility in this regard ?

Turists studied the question of the “condition of freedom from de-
fecl* and the extent of its permissiblity . According to Hanafi school
the condition of freedom from defect i3 considercd valld since know-
ing the defect is 10 accept it and freeing oneself from defect is to re-
lease it . If the buyer has freed the seller from (he defect of the prod-
uct, he will releesc his own right . The freedom from defect is ejther
general as when the seller says : * | have sold a commodity bat § am
cleared from any or all defects’, or special as when the seller says he
is free from a particular defect and he should name it, but he is not at-
fowed (0 sa?l he is cleared from all defects that may ocewr after sclling
has taken place . If he docs, this will render the condition of freedom
from defect invalid (¥,

According o the consensus of the Maliki school the condition of
freedom From defect is permitted . This was based on the Ffack that
Omar Ibn Al-Khattab and Othman Ibn Affan, Allah be pleased with
them ruled that the sale which include the condition of freedom from
defect should be accomplished because necessity might be pressing
and need and interest call for that . So such a sale contract was ex-
empted as the case with all contracts that included Gharar i.c aleatory
{risk, uncertainty) because necessity required such m cxemption @
There is another opinion in the same school which did not allow the
absolute advantage of the condition of freedom from defect because it

(l)v:lLKsm”E‘Bw Al Sanai vol,5,pp, 276-279 . i Al Hamar : Sharh Far'b Al Qadr
,6.pp 396-39% .
Ali Haidar ; Majelai Al Thkam-Book {i)- Arabised by Fahmy . Al Hosaini pp.295.296 .
Al Hadad : Al Fawharsh Al-Nayirsh vel,1,p,243 .
(2) Tbn Shas : Iqd Al-Fawahir al-Tharminah i Mazhab ahl Al Madinsh, val,2, pp.479-480 .
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107 - The Rule on the warning put by drug
factories on their pharmaceutical produets :

The Question :

A doctor prescribed a medication for a patient and asked him
to use it for one week . During the treatment process, the patient
suddenly fell severe pains . He examined the prescription of the
meditat{m fearing that he bought the wrong one . Tt was the re-
quired medicine . But there was a werning for those paticnts who
sulTer cerfain diseases not to use it . When he returned to the doc-
tor he was advised to continue using it regurdless of this warning
which as the doctor said “was a mere turefalness  on the part of
the factory and the patient should not care about it .

Who Is to blame in this case of the harm Ihat befell the patient
wha suffered it ?

The answer ;

The pharmaceutical factories provide their products with in-
formation slips that indicate the medication’s composition, phar-
maceutic properties and effects, the indications according 1 the ex-
periments’ resulis that sometimes lakes a number of years , and the
doses which the patient should take according to age togelher with the
duration of reatment ,

One of the most importunt elements that are included in the prog-
uct information is the usc restrictions which state that the medication
should not be used by the patients who suffet, for instance, hepatic
dysfunction, renal dysfunction, eye or ear disease symptoms or
against certain diseases thar might chemically be composed of sub.
stances that expose the body to troubles such as skin rash and eruption .

The factory definitely do not provide this product information use-
lessly, but aims at making the natute of the medication clear 10 the
doctors and patients, how it ingvitably affects some diseases and how
it probably affects the other diseases . With this the factory is cleared
from any responsibility because it has showed doctors and patients Lhe
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old ', Based upon the aforementioned is the fact that if the orphan in
queslion has attained puberty he shouid be cansidered as an unrelated
man to the family in which he has lived under its guardianship and
there should be no effect to the fact that he has lived among them
since childhood unkess the mother has suckled him . In this case the
rule of suckling will 1ake place, and he can mix with women without
any legal barriers . The evidence of this is found in the story of Sahlah
Bint Suheil who told the Prophet that she had a boy called Salim who
lived with her and her husband without being biologically thelr soa
and that she did not veil herself in his presence although she knew that
\Allah revealed 1o the Prophet, peace and prayers ol Allah be upon
hiny, the verse on the orphan boy when he attains puberty and sub-
sequently be considered as an unrelated man to the women of the fam-~
ily among whom he llves.

She inquiced the Pr about the mle on such a situation . The
Prophet told her to give him suck . She gave him suck five times mak-
ing him her foster son @ .

13- The validity of bequeathing Property to the orphan
from his guardian :

The orphan in question is considered an unrelated man to the fami-
ly . The head of the family as being his guardian is only doing good
and is benevolent to him . This guardianship does oot mean in any
case thal the orphan share the family its property, rights , inheritance
or the like . But if the father has bequenthed him some of his
as a gift or donation without taking the orphan’s slde er causing any
harm ta his family and if this bequest has taken place in a time the de-
cision of the fathar is right, and the aim has been to be benevolent to
the orphan and to help him in his livelihood, there is n¢ prohibitien in
that.

(1) Thw Quatamah : Al Mughni wal Sharh Al Kabis vol,?, p, 458 ,
datalib wll Al Muha lil Rahsibani vol,5 . p, 16,

Boo Muflih : Almubdi fi Sharty Al Muqwl vol,7 . p, 10,
Al Bulind .

(2) Sunap Aby Dlwoﬂd\fol.z.g,zzﬂ.
Muanad Imam Abmad vol&. p. 201,
Muwats [mam Malik p, 416.
Abdu Al Razq : Al Musanaf vol.7 . p, 461,
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Allph excluded rwo groups - The first group includes the male at-
tendants incapable of sex desire; and the second group includes those
boys who have not yet attained knowl of sex mallers concermi

wamen . Allah then shows in another nule that the exclusion of chil-
dren is limited with & particular time i.c the artainment of puberty . If
they have attained puberty the exclusion will become invalid, and
women should lower their gaze when they look at them because they
bave become unrelated men lo them , Allah says in the Holy Quran :

* 0 ye who believe !
Lzt those whom your right hands
Possess, and the (children) ameng you
‘Who have not come of ape
Ask your permission (befors
They come to your presence),
On three occasions; before
Morning parayer; the while
Ye doff your clothes
Far the noonday heat;
And after the late-nigit prayer;
These are your three times
Of endress; outside those times
I is mot wrong for you
Or for them ta move about
Attending to each other;
Thas does Allah make clear
The slgns to you; for Allah
Is foll of knowledge and wisdom » ) |

Aocording to the Maliki school it is a religious duty on ali sane, re-
spousible persons to lower gaze i.e not to look at things prohibited by
Allah, Hence Jooking at an unrelated woman with the purpose of en-
joyment is Impermissible because such a look at a woman other than

the wife aiming at attaining Just is prohibited * .

Acconding to the school of Imam Ahmad, women shauld not veil
themselves in the presence of a boy as long a3 be has not aained the
age of discretion . Imam Ahmad was asked about when a woman
should veil herself from a boy . He said : When the boy is ten years

(1) Surat Al-Nux, vere 8 38
(2) Ak-Nafrawi : Al-Rawakik al Dawan; Als risalt Abi Zaid AHQairawani vat.2 . p, 302
Al Xafi (i Figh ahl Al Madeena Lil Malikl pp,611-612.
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Most High . What the head of the family has done regarding his re-
sponsibility for the little orphan as a member of his family will be
greatly recompensed by Allah .

2- The relationship of the orphan with his guardian :

When the orphan has attained puberty , he is considered by his
guardian as an unrelated man to the women of the family who should
veil themselves when they are in his presence, unless there is a le-
gitimate necessity that permit him to look at them such as suckling as
we will see . The origin of this is Allah's saying :

“ And say to the believing women
That they should lower

Their gaze and guard

Their modesty; that they

Should not display their

Beauty and ornaments except
What (ordinarily) appear

Thereof; that they should

Draw their veils over

Their bosoms and not display
Their beauty except
To their husbands, their fathers,
Their husbands’ fathers, their sons,
Their husbands’ sons,
Their brothers or their brothers’ sons,
Or their sisters’ sons,

Or their women, or the slaves
Whom their right hands

Possess, or male attendants

Free of sexual desires

Or small children who

Have no carnal knowledge of women
And that they

Should not strike their feet

In order to draw attention

To their hidden ornaments” ),

This verse mentions clearly the persons before whom women are
allowed to display their adornment and the persons before whom they
are not permilted to do so because they are prohibited . But of these

(1) Surat Al-Nur, verse # 3] .
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In Al Sunnah there are a Jot of Ahadith i.e the sayings of the Mes-
senger of Allsh, peace and prayers of Allah be upoa him, that indicate
the necessily of doing good 10 the orphan and caring for and be kind
t0 him . The Messenger of Allah, peace and prayers of Allah be upon
hir, said in Al Sahih that he and the guardian of the orphan were in
paradise Le (Al Jannah) like these two (pointing with his index and the
middle finger) ™. Malik Tha Al Harith, Allah be pleased with him,
parrated thai the Messenger of Allah said that he who joined an or-
phan from Muslim parents 10 the members of his family providing
him with food and drink untill he has come of age being in no need of
his guardian such a person will enter Al Jannah i.e paradise . Abdu-
Aliah Ibn Abi Awfa narrated ; ' While we were sitting with the Mes-
senger of Allah, peace and prayers of Allah be upon bom, a boy came
and said to him : * O Messenger of Allah , 1 love you more than [ love
my parents, I am an orphan and I have a sister wha is also an orphan,
and a widowed mother, give us food untill we are satisfied . The Mes-
senger of Aliah, peace and prayers of Allah be on him said to the or-
phan boy :* What you have said is excellent, go inside the house to my
wife and bring us the food you will find'. The boy came back carrying
twenty cne palm dates putting them tn the hand of the Messenger of
Allah, peace and prayers of Allah be upon him, who as we could see
was invoking blessings upon the boy, saying : * Seven pieces for you,
seven for your sistcr andp;)even for your mother . When the boy left
the place, the Messenger of Allah, peace and prayers of Allah be upon
him said that any Muslim who cared and did good to ths orphan, Al-
tah would highly reward him and expiate his sins ¢!,

Abu Hurairah, Allah be pleased with him, narrated that a man com.
plained to the Messenger of Allah, peace and prayers of Allah be upon
him, that he was cruel and harsh; the Messenger of Allah said to him
* if you want to be a sofihearted, provide the poor with food and be

kind and mercifel to the orphan " /.
Based on the aforementioned is the fact that the guardian of the or-
phan who docs good to the vrphan is highly rewarded by Allsh, the

a) SMMusJinﬁMA!Namwivom.?.llL
EBat'h Al Bari bi Sharh Sahih A1 Bukhari 1i Iba 1{ajar Al Asgalani vol,10, p, 450
Sumas Abl Dawood vol.d, p, 338 .
ﬁmuwml‘:&f.mnummmmmzp.m.

2) Musaad Imam Ahmad void . 9, 344,

{0 Mujama A) Zawaid wi manba Al Fawsid val,8, p, 161 . Lil Haythami .

{#) Muenxl Imem Ahgaxi val.2, p, 263 . Mujama Al Zawakl wa manba A! Fewaid 1 Hay-
thami, vl 3. p, 160,
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be given of his property what suffices his eating and clothing and to
spend on him if he is still in guandianship; then his property be re-
stored 10 him after he has altained puberty and come of age as stated
by Allah, the MoslL High, :

* To orphans restove their property

{When they reach their age),

Nor substitule (your) worlhless thinps

For (thelr) good ones; and devour nat

Thelr substance (by mixing il up)

With your own, For this is

Indeed a great sin ™V,

Allah has ordered people to guard against the rights of the orphan
in case there is incapability to fulfill them sayiog in the Haly Quran :

“If ye fear that ye shall not

Be able to deal justly

With the arphans,

Marry wamen of your choice,

‘Two, or three, or four;

But If ye fear that ye shall not

Be able to deal fusily (with them)

Then only onc, or

That which your right hands possess.

That will be more snitable,

To prevent you

From dolng injustice ",

This is a prohibition for the female orphan guardian who wants to
marry ber . He has been ordered not 1o wrong her as far as her dowery
and ether rights are concermed . His desire o marry her should not be
his alm 10 possess her property or any other thing that he might benefit
from marrying her .

Allah also ardered people to be kind and merciful towards orphans
and 10 do good to thern as stated in His saying :

* Therefore do not be harsh to the orphan ™ ©.

This prohibition includes all what might cause injustics or insult to
the orphan .

(1) Surar Al-Nisa, vese#2 .
{2) Surmt Al-Misa. verse# 3.
(3)surst Al-Duba, verse 89,
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106 - The rule on the orphan’s guardian
And what is the obligation towards him
After the orphan has attained puberty ?

The guestion ;

A head of a fumily was a guurdian for an orphan since he was a
child in cradle . This orphan lived with the members of the family
as one of them . He did not know he was an orphan nor the family
members knew anything about him except that he was thelr
braiher from their father (stepson) . When the orphan became
yonng man the family began te imguire pboul the lslamic le-
gitimate rule regarding his existence in the house mixing with the
family women : What should be done towards him ?

Has the head of the family the right to give him a portian of his

o0 property 7

The answer :
1- The orpham’s guardian is highly rewarded in Islam :

The orphan’s guardianship is considered as doing good 10 him in a
time in which he needs care after he has lost both his parents or one of
them . At the same tms it is doing good ta the mation in which he
lives as being responsible for one of its members who needs care as in
the case of the orphan . Se to be a guardian for one orphan or more is
to take upon one's shoulder what the nation should bear . Henee such
a person has dane good 1o his nation . Therefore the orphan guerdian-
shrp is an act of beaevolence and righteonseness Allah has ordered his
capable servants to undertake it as stated in the Holy Quran :

*“ And Spend of your substance

In the canse of AHah,

And make not your own hands

cantribute te (your) destruction;

But do good;

For Allah loveth those

Who do good * (¥,

Allah has stressed caring for and doing good to the oxlghan in sever-
al verses in the Holy Quran, He, the Most High, ordered that the orphan

{1} Scrtt A)-Boqurah, versc # 195 .
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15 case of religion the prophet peace and prayers be upon him said “ A
man speaks a sentence carelessly bul B may throw him seventy
years deep In the hell-fire " (7,

Tn case of Judgement Aimighty Allah says :
“If then any one transgresses
The prohibition against you
Transgress ye likewlse
Against him"” @

And his saying :
“ Every sonl will he (held)
In pledge for lis deeds ™ ¥,

In conclusion we say thal the description of a2 man as disbeliever is
not isible and it is one of the great sins that the Muslim should
avoid, and what should be well knewn is Lhat Islam is not effected by
suspicion . Jurists say that if A Muslim accused any Muslim as un-
believer without evidence then he will tend {0 be non-Muslim .

The saying of such a word withont intention does nen justify the
matter as the Muslim 1s responishle for his saying os already men-
tioned in this reseach .

Allah is all knowing -

;l) Sunan Al Tirmizi v.4 , p,483.
(2) Suret Al Bagara verse 194,
{3) Surat Al Mudathir verse 38 .
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room for considering him a Muslim{?,

[t is also menticned in Al Khulasa * If there arc many things seen
in the Muslim behavicur that give the fecling hat he is unbeliever but
he: looks in one way that he is a Muslim , then the jurist should con-

sider him as 8 Muslim @,

It is to be well known that the Muslim is not deemed as unbeliever
by probability , and as the unbelief is the worsi behavimg’tben the jur-
ist should try {o interpret his spesch as good as it can be .

Imam Tbn Taimiah explained that it is one of the bad innovations that a

group of Muslims accused another group of unbelief for two reasons :

1- The accusating grovp may practise some actions that are mare than
the accused group .

2- I the aceused group is rally making mistakes (bida'a) . it should
be known that mistakes will not justify the description of unbelief .

It is also decided by jurists that in addition to the great sin of ac-
cusation of unbelief, there shoukd be a pumishment as Abu Hanifa
mentioned that there should be a Discretionary punishment for the onc
whoa is accusating hig brother of unbelief .

Some jurists see that there should be no punishment unless the word
unbelief be linked with Almighty Allah, G.e} . To say you are un-
believer of Allah , because it may stand for satan ",

In Imam Malik school there shouid a punishmem of (Had} for the
one who says to hls brother you are unbellever unless it is provad tha
he or one of his fathers is unbeliever 9,

In Al Imam Al Shafey’e school there should be a discretionacy puz-
ishment , and the same n Irnam Ahmed ©) .

According tc what has been explained we conclude that the action
of accusing one of unbelief is not permissible and the accused will
have the right to ask for (had) punishmeni or Discretionary pua-
ishmext for the speaker .

The mattes of good Eaith does not justify untrue description because
the Muslim is responsible for his sayings in religion and Judgement .

2 .

{3) ibid.

(&) Haehiat Rad Al Muhbar , Tb Abdesn v.4.5,69 .

{5) Mawahib Al Galeol v6. p,302 .

(6) Al Majmon v,20 p, 123, and Xhashaff Al Ghinzs' v,§. p,i12.
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Hadith , the event was narrated by lmam Muslim that Abe Thibian
said * [ heard Osama Ibn Zaid Tbn Harithe saying that “ we had been
despatched by the prophet Mohammad peace and prayers be upon him
w0 (Al HURGAH) and we went and defeated Juhainah tribe, A man
from Amsar and mc followed one of them and whenever we reached
him he said No God but Allah and afler saying this the Ansari Jeft him
but I killed him . When we came back and the prophet May peace and
ptadvers of Allah be upon him had been infarmed he said O, Ogama
Did you kill him after he said Ne¢ God but Allzh, Isaid but he said s0
in order to avoid killing , but the propher peace and prayers be upon
him began to repeat this question tll T wish that I had net become a
Muslim befors that day V.

As for the Hadith, the prophel May pence and prayers be upon him
said *“ He who witnesses that No God but Allah and tends towards our
Gibla (Kaaba), prays os we pray, cats what we cat will be considered
as Muslim wha has the same rights and liabilities @ .

The prophet peace and prayers be upon him had warned and or-
dained nov to aceuse any Muslim of unbelief as narrated hy, Abdullah
Ibn Omer said that “ The Prophet peace and prayers be upon him said
“ i A Muslim says the word unbelicver to his brother, thea one of
them will be unbeliever ¥ .

The meaning of Hadith is 5o clear that is the accuser is one of two
cases, cither he is telling the truth and in this case his brother is really
unbeliever or he i3 lying and then he is the unbeliever .

This exactly what Al Kand Halawy said “ If the accused is really
unbeliever then the accuser is right but if he isn’t then (he unbeliever
will be the accuser himself and he will bear his sin ¥ _

The jurists have given special care to the matter of secusation of un-
belief . The Hanafists say " A Muslim cannot be iped as un-
believer unless otherwise he denies pne of the Islam pillars and if
there is no doubt that he had been spostatized he will be considered as
non-Muslim but if not sure no such description should take place ™

Itis mentioned in Al Fatawa Al Sughrah * The unbelief is agreat si
accordingly I will not accuss A Muslim of uabelief if there is amy

1) Sahih Musline be sharh Al Nawawi v,2 . page 100.

(2} Sahik A1 Bukhariv,1.p. 103,

(3{ I'bid'v.'l, p.97.

g Awjm Al Mssalik Tla Mawia's Al lnam Malik v,15 , p. 266,
HﬂélmRadNMmW-IhnAbdezn vié.p224.
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Great Is the penalty they (Imcur) ™

‘The second type is the unbelicf due to proud or fear like what hap-
w Abu Taleb uncle of the prophet peace and prayers be npan
. Almighty Allah says :
‘Them seest thou such
A one 8s lakes
As his god his own
Vain desire ? Allah has
Knowing (him as such)
Left bing astray, and sesled
His hearing and his heart
{And under standing) and put
A pover on his sight
‘Who thea will glwde him
Alfter Allah (has withdrawn
Guldance) ? Willl ye not
Then recelve admonition " @,

Also thers is another type of unbelief due to hypocrisy because the
dissimulator shows Eman {Falth) and hides unbeleif because of fear or
desire of having something Almighty Allah says:

“ The Hypocrites will be
In the lowest depths
Of the Fire : no helper
Wilt thou find for them
Except for those who repent
Mend (their life) hold Fast
To Allsh " 9,

The accusation of unbelief is avery abominable act and at the same
time a serious aetion that should be evoided as it leads w delcroration
in relationship between people and threatens its unity &s really hap-
pened (e previous generations .

Therufc in this mauer is that the Muslim is presumed 10 be a Mus-
lin unless otherwise the contrary is proved and this rule had been ex-
plained by the prophet peare and prayers be upon him in an event and

{1) Surst Al Bagara vérsz 7.

{2) Surst Al Gathish versa 23,
(%) Surm Al Nissar' veree 145,
(€ Surat Al Nissas' verse 146

£2-



“ Contemporary Jurbprudence Research Journal ®  * Vol. VIl 1996 ¢

105 - The rule on charging a Muslim with
Infidelity :

The guestion says that iwo persons are talking together in rel-
igous affairs where one of them acensed the other of unbellef al-
though it seems that the acrused is apparently Muslim and there
is nothing proves his unbelief .

The question further says that some people look easily to this
matter . What is the meaning of this deseription to the atcused
and the accuser ¢

The answez is that it is very important to know the meaning of in-
fidelity {unbetief} linguistically and legally .

In language unbelief is the contrary of belief (Eman) and unbelief
also contradicts thanks . Also the word unbelicf contradicts the great-
fulness of the grace .

The legal rmeaning is very near {o the linguistic meaning as lbn Ab-
deen bad defined it as such *' The action of accusing the het Mo-
hammed peace and prayer be upon him of lying in one of what he or-
dained ? .

The unbelief in legal term is divided inta many types; as there is a
type essentlally based on absolute denial in which the unbeliever de-
nies the existance of Almighty Allah and this is the worst type as Al
mighty Allah says :

** As lo those who reject Faith

1§ Is the same o them
Wether then warn them
QOr don’t warn (hem
They will not believe "%

Almighty Allah cxplained their sitwation and their denial and what
penalty they will incur . Almighty Allah says :
* Allah hath set a seal
On their hearts and om their hearing
And on thelr eyes is a veil
10} Lisan Al Arab-foa Mastious v.5. p.144,
(1) Radal Maer Ala AD-Diu Muuﬁm-mm”,ag.m.
(3} Surat A! Bagara verse 6.
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Authority (To demand Qlsas
Or to forgive) : but let him

Not exceed bounds in the matter
OfF taking life; for he

Is helped {(by the Law) %,

In killing a pregnant woman is 1o exaggerate in the 2ct of killing
because the killer and the non-killer i.¢ the embryo are both killed ¥,

According to the Hanbali School the ordained punishment is not
inflicted on the pregnant woman untill she gives bih ta her child
whether she has committed adultery or not because in cxccuting the
presctibed penally while the woman is pregnant is to kill a soul pro-
tected by the law of Islam whether the punishment is inflicted through
stoning or not . The reason is that the safety of the embryo can not be
guarantead while the prescribed punishment of Lashing, stoning, be-
heading or ampuiation is inflicted on the convicted woman leading
consquently to the death of the embryo @

It is evident from these sayings drawn upon the Book of Allah re-
garding the prohibited and protected soul and from the sayings of the
Messenger of Allah, peace and prayers ol Allah be upon him, that the
embryo from an illegitimate pregnancy is considered a Muslim and
protected soul against any kind of prohibited assault . The fact iy that
the committal of the untawful act by the father or the mother has noth-
ing to do with the embeyo whose existence in his mather’s womb is
temporary preventing the ordained punishment from being inflicted on
her whether this punishment is dictated by Allah’s rights or by the hu-

rights .

Based on this is tixatl what has been previously mentioned in the
question about the abortion operations performed by some doctors in
some countries is considered an unlawful act and 2 transgression
against a Moslim sou] ,

But the execuses made by the commitier to make legitimare the
abortion of these embryos deem lawful Allah’s prohibitions and they
;; considered invalid execuses that make licit what Allah has pro-

{1) Sumat Al ks, veese 33,
{2) A)Majmo Shark Al muhazat lil Nawawi vol, 18, pp, 449-450,

Mibaysi Al Mubeg] llia Sharh Al 'UIMHPWLT.PP,SD}W.

Hashiyst Al Jamal ala Sharh Alminhaj 5 Sheikh Sulaiman Al Famal vol.5.p,50 .
{3) AJMughai wa Shath Al Kabir Ji Joo vol.10pp, 138-140 .

Kashaf an Main Al Iqus Bl Bubuti vol 6 p, 82,

Mouiib Wi Alnoha lil Rihaibeni vel,6,9p, 164-12'5 .
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adultress, but Ali , Allah be pleased with him , said 1o Omar : * If you
can punish her, you can not punish what she carries in her womb’,
COmar , then set her free . 1) was narrated that it was Ma'az Ibn Jabal
who said (his and Omar said to him that women were unable 1o begel

ong like yon '

Jurists have many opinions concerning this question . According to
the Hanafi School . the pregnant aduliress js not subject o the pre-
scribed punishment of stoning ta death becavse this will undeservedly
cause the death of the embryo being a prohibited , innocent soal ),

According to the Maliki School pregnancy prevents the execution
of Allah's ordained punishroents which are not ubligato;.y:ﬁlh regard
to the innocent embrye. The evidence is in the saying of the Messenger
of Allah, peace and prayers of Allah be upon him . when he ordered
the woman who came 0 him confessing that she had commitied adal-
tery : ** Geo uniill you give birth to the child ™, Prevention is not only
confined lo the 120 day embryo, but it includes every embryo its ex-
istence has become possible . So if a woman has committed aduliery
beforc 40 days a waiting period is obligatory to know whether she s
pregnant or not , and her punishment should not be expedited for the
possibility of her being pregnam as siated by Al Lakhami one of the
Maliki jurists . Al Mowalaq said : * the pregnant woman is ol subject
to the prescribed punishment untill she gives birth to the child whether
her pregnancy is a result of adultery or not and this i5 not a controversial
questian among jurists as far as we know ™ &) .

According to the Shafi school the Qissas i.e the ordained
ishmeant , is not to be inflicted on a pregnant woman untill she gives
binth te ber child as indicated by the saying of Allah, The Most High :

“Nor take life-which Allak
Has made sacred-except
For jorst cause . And if
Anyone Is sinin wrongfully,
We have given hls heir

(1) Musanal Tom Aby Skiiba vol. 10, p. 38 ,

(2) Bada'i Al Sama'i - Al Knsanivol, 1,P, 59,
Hashiy®t Rad Al Mubiaf : Ibn Abidin vol, 4, P, 16.

(3) Al Baghdadi : Al Ma’aéen fi mazhah ARl AL Madma vol, 3. pp, 1392.93 .
Awjez Al Masalik ills Muwnta Al Imam Malik [i] Easdablwi vol.13 , pp, 21243 .
Smmﬂlﬁlﬁmmﬂﬁuﬁﬂﬂﬂg‘w.

Shach Al Zarqani L Zamjasi ala Hashiyat Al Banani wk 8 ,p, 34
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peace and prayers of Allsh be upon him : > The matter of the crea-
tion of a human belng 15 put together In the womb of the mather
in forty days, aud then he becomes a cloi of thick bloed for a sim-
ilar period and then a piece of flesh for a similar periad . Then Al-
1ah sends an angel who is ordered 1o write fowr things . He is or-
dered to write down his (l.e the new creature’s) deeds , his
lvelihood, his (date of) death, and whether he will be blessed or
veretched (in the Hereafter), Then the soul ks breathed Into him™ .
We will see that some jurists have expanded the concept of embryq’
even though it has not attained 120 days .

According to the consensus of jurists the abortion of the embryo is
prohibited after it has attsincd this perod . Aucmﬂting its lifc is con-
sidered by jurisis as a capital crime against a Moslim sou! . Imam Ibn
Hazm bore heavily on this seying that *' Qawad i.c revenge for bloed-
shed is obligatory on the mother who intentionally killed the embrya
in her womb after 120 days of pregnancy or if it was deliberately mur-
dered in her womb by same other person . Otherwise the killer should
be pardaned . Qawad is obligatory because a Moslim soul has been
deliberately murdered . Hence it is a life for life . The killer's kin are
to choosc cither Qawad or Diysh ie blood money snd Mufadah ic
paying rapsom as has been by the Messenger of Allah , peace
and prayers of Allah be upon him on the Kiler of a Moslim " (2,

3 has been previously mentioned there is no difference in this re-
gard between a legitimate or an illegitimale embryo because the em-
bryo is a sacred Muslim soul the proof of which s found in the siory
of the woman who came to the Messenger of Allah, peace and prayers
of Allah be opon him, telling him that she had committed adultery and
she was pregnant . The Messenger of Allah, peace and prayers of Al-
lah be upon him, ordered her to wait untill she gives birth 10 the
child ,breast feeding him, and then abandones him i a safe hand .

This is also evident in what was narrated about Omar Ibn Al Khai-
tab, Allah be pleased with him who was abeut to punish 2 pregnant

)]
Sahh Al Bakhai vold , B, 103.
Musmad Al Imaw Afunad vol,l . P, 382.

(2) Aleesal fil Mubala bil Athac-Tba Hazm vol 11,p, 238 The Contemporary Jrispalence
Rescanch Joornai vol, 7, (411 H .

{3 Sahib Mudim bi Sharh Al Nawawi vol, 11 p, 203 .
Al Sunan Al Kube : Al Baih im,s.P.le‘
Sunan Addarquinj vol,3, p, 127
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slaining of all mankind and ¢quals the saving of ong life to the saving
of the lives of all mankind .

This rule was not a mere prohibition or preaching, but Allah, the
Most High, followed it with a double punishment . Onc is a worldly
punishment based on Qisas i.e retafintion when the killer bas com-
mitted a deliberate murder as proved by the Quranic verse :

“0) ye who believe !

The law of equality

Is prescribed to yon

In cases of murder ” (V.

And the Quranic verse :
" We ordained therein for them :
Life for life, eye for eye,
Nose for nose, ear for ear,
Tooth far tooth, and wounds
Equsl far equal . But if
Any one remits the retaliation " ¢!,

The other punishment is in the Hereafter . Allah , The Most High,

"I a man Kills a Believer
Intentionally, his recompense
Is Hell, to abjde therein
(For ever) : and the wrath
And the curse of Allah
Are mpon him, and
A dreadful chastisement
Is prepared for him ",

With this Islam has come ss the greatest religion for mankind em-~
phesizing the sacredness and inviolahility of the human life and the
prohibition of abusing it without any legitimate and obligatory reasen .

The sacredness and inviolability of the human soul equalize the
grown-ups, the young, the male , the female , (he healthy , the sick
and the legitimate embryo or the illegilimate embrya as long as the
soul has been breathed inio it, and this is known after 120 days of
pregnancy as inferred from the saying of the Messenger of Allah

5&

1} Surat Al-Baqarah, verse # 178 .
B Surat Al-Maxdah, verse #45 .
(3) Surat Al Nisa, verse #1931,
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104 - The rule on the doctor who practises
Abortion operations for illigitimate
Embroys offering as a plea that they
Are the result of a prohibited act :

The question :

The inquirer heard (hat some doctors in some countries found that
there was no abjection in aborting illigitimate embryos offering as an
exccuse thal such an act is originally prohibited in all religions and it
is bener that such embryos do not live because their existence will
barm them and the people around them as well .

The answer ;

The sefety of the human life, ke necessity of its being protected
and Lhe unlawfulness of abusing it by any means or action unless there
is a Jegitimate, obligatory reason, are basic ptinciples in Islam . Allah,
the Most High, says in the Holy Quran :

“ Omn that aceount : We ordained
For the children af srael
That if eny one slew
A pwrsan-unless it be
For murder or for speading
Mischief in the land
It would be as if
He slew the whole people &
And if any one saved a life
1t would be as if he saved
The life of the whole people
Then although there came
To them our Messengers
With Clear Signs, yet,
Even after that, many
Of them continued to commit
Excesses in the land = (¥,
Ttws Allah , the Most High, equals the killing of a person (o the

(1) Sovet Al-Myidah, verse 632,
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In Maliki school the Felony of the beast is considered s killing”
mistake if these is a leader on it and this Jeader should gurantee
Felony because it is deemed as carelessness ). o

In'Al Shafee school the rider, the leader or the director of the-beast
['3 gum‘l;)r of what injured by it even if he is leading it by rent or sim-

le loan &9,
d In Imam Ahmed School if the beast caused any injury the rider will
gurantee and the same if he is the director or the l:ader because he can
avoid it the felony .

Imam 1bn Hazm also sees that the rider gurantee the felony of his
beast , and jn case if he did something lead to this like the lashiag of
the beast he will gurantee and this kind of killing is not considerest as
killing by mistake . But if he did not lash it or compel it to kill he will
never gurantee ¥,

But now wr ask , what is the rule for this driver as mentioned in (his
case ?

The answer of this case is that the driver is doing the killing by
mistake . As he did not delebrate to kil but (he man was illed by mis-
take as the car deviated and in this case he is only respansible for pay-
ing (Diyah) .

As for his carclessness and exceeding the allowed speed, he is do-
ing unlaw(ful action but there is a goverment authorities which liable
for giving him suitable punishment such as wraffic dept and this gemer-
ally considered under discretionary panishment is Sharia .

The judge has the right to decide any punishment suitable for his
behaviour if there is no detcrminant punishment aiready existing .

By way of canclusivn , the driver is killing by misiake and he is Li~
able for Diyah as there is no evidence of delebration but as for his
carelessness the traffic systems are enough to apply for him such as
the withdrmwa of licence or eatering him into prson and in case of po
punishments available in this regards the judge can decide whar soet of
punishment aceording to each case Lo savegaurd the benifits of the so-
ciety by saving souls and money .

Allahb is all knowing .

{1} Al Kalei Fee Pigh Abl Almadiz Al Gurtrbe p. 605 .
{2) Sharh Al Manbag v, . P, 175

(;gum i - Tow Gucama v, 1. P, 358 .

{4} Al 1sal Fil Muballa - e Hezm v. 1 . P, 201204,
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fawful such as the bonour of Muslim and recited the verse

Second : Judically , it is nolawful 1o cause any injury by saying er do-
ing without reason, whether doing by one self or causing, and he is
obliged to compensale it as Almi Allah says :

“ Thal man can have nothing
But what he strives for” @

and says :
“Every soul will he (held)
In pledge for itg deeds ™ .

The action referred to herewith ix the kind of injury, specially if the
doer cxceeds the authorized speed .

But whatsoever the speed of the car and the cause of deviation , the
doer is gilty and the punishment is determined by Almighty Allah saying:

“ Never should a Believer

K!li a Believer; but

(If it so happens) by mistake .
(Compeosation is due)

If one {so) kills a Bellever

I1 is ordained that he

Should free a believing slave
And pay compensation

To the deceased family

Unless they remit it freely ” ¢,

The jurists have many sayings in the kind and description of this ac-
tion {i.c) in the case of killing by using a beast instead of a car } Imam
Abu Hanifa said that if the rider was taking his way and his beast
treaded on a man and killed him here the killing is happening by mis-
take because the load of the rider added to the e beast which
made direct killing .

The origin of the matter is lo go in the public way rationally and
otherwise it is not allowed to go unless it is other wisc out of the will
of the rider & .

{1) Al Dar Al Munthour, Al Swyouti . v,6. P, 658, md At Troghesb wal Tabeeh v3,P.8.4
1) Sural Al Najm vere 39.

(3) Sueat 8} Muddathir vegse 38 .

{4) Suraz Al Niss'n verse 92 .

(5) Bada’s A} Sanme-Al Kncani , v.7, 271-272.
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CASES FROM JURISPRUDENCE
(Figh) POINT OF VIEW

103 - The rule on the driver who exceeds the
Allowed speed which leads to the killing
Of a person passing beside the street :

The case in brief , the driver of the car was driving his car
recklessly and he was 50 hastly thet he exceeds the anthorized
speed, and while be was at that situation, the car deviated towards
the street side and killed a person passing beside the street ,

The question, is the bloed maney (Diyah) that he pays or com-
pensates considered as a punishment or should he be punished in
addition ?

Generally speaking, the responsibie is obliged to behave rationally
and he should evaluate his actions before doing in order not to cause
damage or any harm o others , and Incase be causes any damage or
harm he will be responsible for that due 10 two reasons :

First : Due to religion, he who causes any harm or damage to others
hy saying or doing withaut reasoning - Same if doing by himsel or
causing will be bearing glaring sins as Allah Almighty says :

And those who annoy

Believing men and women
Undeservedly, bear (on themselves)
A calumny and a glaring sin @,

So many actions are classified under this rule such as calumny,
slander, perjury, and falsehood .

The prophet Moharamed pence and prayers be upon him had been
asked about Riba and the most ﬂﬁlar'mg Riba and he said * the mast
glaring Riba that Almighty Allah is angry of, Is (he making Haram

E These queslions seat by eenders and the editor-in chicl Dr. Abdrahman bin Hassan Al
Nafeesah snawers them accanding to the publicatinn regukations of the jurnal .
(1) Sunil Al Ahzab verse 58 .
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they made the contraction no option unless there is a defect , here
the buyer has the option to accept or return {7,

Refering to what has been mentloned the sellers of man-
ufacturing machines are obliged legally to inform buyers all de-
fects that can be found in their products and at the time of contrac-
tion both seller and bayer have the same option of accepting or
refusing the sale unless they seperate , but if they seperate then
they have to run the contraction but the buyer has the option (o ac-
cept or return if there is adefect in the prodnct and he has also the
optosn to accept the defective product and In this case the seller
should pay him back the difference of the price, and this is what
we prefer according to Imam Ahmed school .

If we are asked that what is the rule of the condition sometimnes
wrilten in the contract that the producer is not responsible if any
defect is found later in the product 7 we say this condition will not
affect the correctness of the contract bwt il should be ignored ac-
cording to Hanbali school @ .

2. The compensation of harm results from the wse of defective
machines by others :

Sometimes the use of defective machines by other nethourers
caused damage (o their neibowr such as the use of defective elec-
tric machine caused fire in the shop of the neibour , here the owner
of the shop in which the fire started is not responsible unless it is
otherwise proved that he caused the fire intentionally because the
causative will not gutantee 1ill he intentionally made the harm @ |

In Al Imam Ahmed school if cne put & pot on (e wall edge
and it fe!l and caused a damage, the causative will nat gurantee be-
cause he did not make it intentionally *,

Baut if the cause refers ta the defect in manufacturing then the
burden of responsibility will be on the manufacturer and he is
obliged 10 compensatedrl‘f‘ damag bb;cngie these machines are -
considered a& an geaer: ¢ selling is to be
free of any dcfcgc(:(.ls goods # L

Allalli‘sallhwwing'. :

{1) Al Mughe| wal Sharh Al Kaber vol, 12.p. 131
(2) Ibid 4.&259.

{3) Durer A) vol, 1,p, 83,

(8) A1Mughai ¥ol, 9, p, 577,
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avoid causing harm to any Muslim @

Jursits have based many exersies of judgment upon this principle
such as what written in Hanfists schocl of thought that the one
who passes the street if caused any harm he has to gurantee @

In Al Imam Al Shafey school if a piece of wood fell from
hicght and kifled a man then he will have the whole Diyah because
he died by external reason .

1n Ahmed school if a man put & pot an the edge of the wall and
it fell by the wind and killed a person he will not guraniee until it
is proved that he had put it wrongly .

Second : The compensatlon of harm in money :
A- The compensation results from the use of defective machines :

It s assumed that the buyer buys the car or any machine con-
sidering that it is free of any defects , the seller is also ordained by
Islam to tell all he knows about his commodity as the prophet
peace and prayers be upon him said : The Muslims are hrothers |
No Maslim is allowed to hide the defects of his goods % .

The jursits have mentioned the defective goods in their books
and they menloned the defect option (khiyar Al EIB) , in lmam
Abu Hanifa the correctness of the commedity is known by com-
mon scose in the contraction because it is required by the buyer
normally therefore he has the option of returning back the com-
modity because of the defects 4,

In Imam Malik school of thought the commaodity ¢an be returmed
if defective and there is an other anti saying that it will not be re-
turned if the defect is minor but the seller can refund to the buyer
the value of the defect @

in Imam Al Shafeyee’ if the buyer knows nothing about the de-
fect before buying then he had the right 10 return it or not because
when he buys he thinks that i is free of any defects @,

In Imam Ahmed the seller wha knaws aay defeets in his com-
modity i not allowed to sell uniill he informs the buyer and if

{1) Sahih Muwslim val, 16, p, 169,

(2) Gami A1Usul vol,1 p, 132 .

(3) Al Mapnouvel, 19.p, 17,

@) Al val 9, p, 577 .

{5) Suman Iba Maja, vol, 2, p, 755.

{6) Bade® Al Samaye’ vol 5, p 24,

(7) Abd Al Gawalir Al Thameena vol.2, p, 472-475 .
{8} Al Magmou ,vol, 12,p,121.
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Third : The compensation of wounds :
by wounds is meant the gen eral wounds other than head wounds
and it is divided into two types :

A) The wounds that go inside the chest, stomach or back and have a
determinant compensation and it is called (Ga'efa) .

B) The wounds of the hand or the arm such as the deviation of the car
that injures the driver, this will refer (o the judge as he is the only
one who can estimate the compensation after consulting the spe-
cialists such as physians and the likewise .

But the damage may not be in money terms, it may have a mo-
ral way that can affect the feelings of the human such as the fear
or psycological shock resulting from the explosion of gas pipe .

But the jurists did not differentiate between the psycological or
moral damages as they said in the case of embryo abortion no dif-
ference if they kick the pregnant woman till she forced out the em-
bryo or they prevented Ecr from eating some of neibourer food till
she forced it out . In all cases they must compensate (V.

I said “ the manufacturer should gurantee any harms occured to
the harmed due to mismanufacturing of the machine he uses be-
cause he is deemed as causative .

But someone may ask : How can the manufacturer gurantees
although he is not transgressed in causing the harm ? Having
known that the Figh (jurspudence) base is that the causative will
not gurantee unless otherwise it is proved that he is intentionally
causing the harm .

The answer is that the manufacturer is deemed transgressed if
his industry is void and this is from Sharia political point of view .

The harm that affects soul due to
use of defective equipments :

For example , if a driver killed or injured a person when passing
beside the street because of the deviation of the car of which one
of its tires has exploded, who is responsible for that ?

As a matter of fact, the driver has to make sure that his car is not
defective and he has to pay much attention when driving to the
people passing and so all other leaders of other equipments in or-
der to avoid any harm happens to people as the prophet peace and
prayers be upon him says ** If one of you pass through our Mosque
or Market carrying an arrow should take care of its spearhead to

(1) Manh Al Galil vol,6, p, 94 .
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of a machine or enginc or the like is still considered a man-

unless the manufacturer proves that the machine or the
engine was not deliberalely made to be a killing instrument for the
person who uses it a maiter that is regarded as mmprobable in such
Cases .

The diyah of the killed person is estimated at a bundered head
of camels . The Messenger of Allah, peace and prayers of Allah be
upon him said that he who committed a manslaughter should pay a
hundred head of camels ® .

2- Dumuges due to losses that befall things other than dead people :
The victim may not die dee fo a defect in the machine but other
organs in his body might be cut such as a hand or a leg or both of
them . I all these cases each organ should be compensated ac-
cogding fo (slamic Sharizh (law) .
This compensation is divided inle three sections :

First : The compensation of hody organs and Its bencfits 2

Sharia has made a determinant compensation for body parts
such as hands , legs, ears , and eyes called wounds compensation

{Diyah) .

ﬂm injured can have more than one (Diyah) according to the in-
jury occured (i.2) if mismanufactured equi has caused harm-
ful to hands , ears, nose , and tangue therefore there sheuld be four
wounds compensation (Diyah) .

The evidence of this is that Omer Ion Al Khattab had ruled on
one for four Diyah becasue he threw a stone and this made harm-
ful o snother becauss man and lost his ears , odgue , and sexual
capability @ .

Second : Compensation of head wounds :

‘We mean here the wounds that affect the face and head such
as Lbe explosicn of electric shaving machine that mfects the Face
and head of a man and cause harm 1o him , these injuries are con-
sidered as head wounds .

The jurists have enumerated the types of these damages and not
agreed wholly about the numbers , and the size of compensation .

(1) Suach Al-Nisai vot.8, p, 43.
(2) Al Musannaf - Abi Al Razag vol, 1. p, 12.
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not the apprentice is lable for any losses because the action of the
former is transfemred [o the later V, But if the apprentice has de-
liberately damaged (he producl, he will be rendered liable for the
losses @},

According to Imam Malik the apprentice is not liable % unless
he is careless, negligent or transgressor @9 .

According io Imam Shafi school the manufacturer and the ap-
prentice are both liable ™,

According to Imam Ahmad school, the apprentice is not liable un-
less he is negligent, or transgressor because he is a private employee
but the manufacturer is deemed liable because he is a general
ployee ©

In the modern times there arise many ems because of [2c-
tory workers . The defect that led to the deviation of the car might
be caused by the bad work of the factory workers where the car
was made . This defect might lead 10 grievous Josses in persens
and . The grinciple is 10 deem the employees liable by the
factary for two reasons

The factory according to [slamic figh is » common employee .
Hence its liability is direct .
The factory employee is considered a private employee for the fac-
owner . Hence , there is no relatioaship between him and the
victim . Therefore the fectory is 10 be liable . [f the loss has been
incurred due to the negligence and transgression of the employee,
he will be deemed liable .

The damages due to mismanufacturing :

i-

The loss resulted f rom mismanufacturing necessitates damages
for the viclim according to the nature of the loss, its percentage
and effects ,

Damages due to losses thai befall persons :

This compensation is based on diyah i.c blood money. It is a pun-
ishment for mansiaughter . But this punishment ¢an not be im-
agined regarding the losses incumed by people as a result of mis-
mamifacturing; for instance the killing that occurs due to an explosion

e

2

{}] Ww*rmm vold,p. 36,

tyar 1a Talil Al-Mukhtar vol, I, p, 54 .

(3) Al-Kharshl ol Makbuasar Khalil vol,7, p, 27

(s)

(4) Al-Mudawansh Al-Kubra vd,iﬁ. 40t

Tanam Shafi : Al-Umn vol 4, p,

(6} Al-Mughni wa Sharh Al-Kabir vol.6, v, 109 .
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According to Imam Ahmad’s school , the manufacturer is liable
for what he i3 committed to do. For instance the tailor is liable for
his bad tailoring , the bleacher is liable for any defect that befalis
the same of the custorer, and many other imanufacturers . This is
based on what was pamated abowt Imam Ali , Allah be pleased
with him, that he deemed manufacturer and goldsmiths liable and
said that people could not be reformed unkess with such a treat-
ment . The liability of the manufaciurer is restricted with his being
warking as a proprietor such as the baker as opposed to the private
employee who is not deemed liable for any losses unless he is neg-
ligent ; and be will not be released of any liability unless he has
delivered the same to its owner, and he is not paid unless he has
finished manufacturing it ¢"? .

According to Imams Ibn Hazm the manufacturer is not liable un-
less there is an evidence of wansgression and loss 2 .

Based upon the aforementioned it is clear that according to the
cansensus of jurists the liability of manufacturers is obligatory if
the manufacturer has dam the product as a resnli of his wans-
gression and negligence . The difference has been benc on whether
the manufacturer is deemed liahle for any Josses incurred without
his megligence or transgression. Imam Malik deemed the man-
ufacturer liahle unless he proves otherwise .

I said : Imam Malik was right in his rule becanse il is obligatory
(0 take all precautions to protect peaple’s property . To deem him
liable for what he damaged is o protect and guarantee people’s
property and this will benefit him personally because he will fee)
\hie burden of responsibility, thus he will take all precautions o
protect and keep safely the matesials given o him for man-
ufacluring . IE be is released of any Liability this will lead him to be
careless and negligent as far as people's property is concered .

2 The extent of the liability of manufacturers employees

In the past these s used to work with manufncturers as
appreniices 1o be menufacturers in furare, Their numbers in-
creased with the development of indusiry in the modern times .
The factory owners employ these people in mannfacturing prod-
ucts . Mismanufacturing can be a result of their mistakes either be-
cause of negligence or deliberately. Islamic figh tackled the issue
of their liability. According to Imam Abu Hanifah the teacher and

(1) AFMughni wa Sharh Al-Kabie vol,6.pp, 105-111 .
() AlMohala bil Athar val,7, p, 28 .
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3- The manufactured product should have been made while its owner

was absent meaning thar it was not made in his house or in his
presence, (hen the manufacturer will not be liable ,

4- The manufacturer should receive the material set for manufacturing

5-

ar carry il to his faclory |,

If the damage is a matter of the aes of Allah , The Mast High ,
such as dealh, fire, or theft, the manufacturer will nat be liable as
when bread bum in the oven unless the baker is not good in mak-
ing bread or if he ia negligent . But if he is not negligent he will not
be liable because fire is inzvitable (1,

i the manufacturer has set a condition of being released of any
liabitity this will he of no use % himt and the coniract will be
decmed invalid because it violates the terms of the contract . But
Ash'hab, a Maliki jurist said such & condition was of benefit to the
manufacturer and he was not deemed liable @ |

I seid : The right thing is not to accept the condition that releases
the manufacturer of any liability because the sold product should
be suitable for use and releasing of liability is an evidence of cor-
ruption since it is prohibited to sell 2 bad product as stated in the
Holy Qumn : “ And do not eat up your property among your-
selves for vankties ” ), Hence there is no evidenee for the condi-
tion of releasing the linhility in the car and used equipment market
where the owners of these cars and equipmeat or their middiemen
sa)]; gat the car or the equipment is a heap of iron that releases any
liability .

There should be & differentiation between releasing the liability
and showing the defects with the purpase of releasing the liability
To release the liability without showing the defects is an evidence
of corruption {n the prodact , and it implies cheating the buyer . To
show the defects with the aim to releass the liability disproves the
chenting and makes the buyer aware of what he buys , knowing
the defeets of the sold product and the risks that will result , hence
he tekes the necessary precantions .

According to the Shafi'scheol the manufacturer is liable for the
mismanufactured product . This is fulfilled on the condition that
he has committed himself to do the job and that there is neg-
tigence or chealing on his part ¢,

(1) Al-Kawakib Al-Duriyzh fi Figh Al-Maliddyeh vol.3.pp, 289-290 .
€2} Ibo Shas ; Agd Al-Jawahir Al-Thameenah vol,2,p, 359 ,

() Surt Al-Bagarsh, verse 168.

(4} AlNawawi : Majmon Sharh Al-Muhazab vol,15,p, 98,
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will h(al\‘l'. the aption with the aim of repeling any loss they might
oceur M,

According to the Maliki school manufacturers such as dyers.
bleachers, goldsmiths and the like are liable for what they are sup-
posed 10 manufacture having the proof from the fact that Omar iba
Al Khawab, Allah be pleased with him, rendered the manufacturers
in the marker-places liable for the losses they egusad the custom-
ers 1o iocur, and that the Righteous Caliphs deemed the man-
ufacturers liable . Ali Ibn Abi Talib said that people could not be
refarmed unless be treuted like that . It was narrated that a nunber
of Followers did so .

According 10 Imam Malik the Liability of manufaciurers js out
of Jslamic legal policy because the interests of customer and man-
ufacturers ere guaranieed %' . This school set many examples such
as when a customer brings a weaver spinned wool or cotton lo
weave it for him seven by eight , but the weaver has woven it six
by seven , The customer, then, has the option of taking the produst
glving the weaver the price or refuses to take it rendenng the
weaver liable for refunding him .

1 said : Basesd on that the customer who buys from a factory or
from its agents carpets with particular measurements, (hen he dis-

covers that these measurements are differeal, be has the option o
take the carpets or refuse b take them and be refunded .

Based on Imam Malik school the Liability of manufacturers is re-

stricted with the following conditions :

1- The manufactuer such as the blacksmith, the tailor and the like,
should render their services to all people . This applies 1o the mod-
ern factories , their agents or their production salesmen if they ac-
cept to manufacture particnlar products or display them for buyers.
The material set for maufacturing should not contain any clement
of risk or cheating otherwise the manufacturer is not rendered Ii-
able for any losses such ax when bread bum in the bakery . If the
manfacturer is negligent ot if he has made a different product he
will be liable for losses .

I said : [n the modern tiraes if the owmer of a car has sent his car
to a factory to repair it and there is a defect in this car the faglory
has discovered it after it has started repairing the car, the factory is
ot deemed able for it .

2

(1) Badayi Al-Saneyl vohS.pp. 1- 4,

(2) Al-Mudewaneh Al-Kubra vol 3.pp, 3715-374.
Thn Parhan : Tabsiret Al-Hukkem vol2p, 227 .

(3) thid pp, 399.401 .
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hira says ** Not to hamm, nor to be harmed ®

Also jurists assured that harm should be determinated ©) and ne-
gessity should not void others right @ and the man's behaviour in
his own right is permissible unless otherwise it caused any harm to
others ¥,

According tn the consensns of jurists if the manufacturer has
negligently damaged the same he will be deemed liable to pey the
damnages . But lhe disagreement among the jurist is about whether
the undeliberately damaged sume necessitates the manufaciurer's
liability . According i Imam Abu Hanifah the manufacturer is en-
trusted to the same which if it is damaged be is nol considered li-
gbie . This is also the opinion of Imam Zafar . But according lo
Imam Abi Yusuf and Mohammad the manufacturer is deemed li-
able for what he has except the products that are damaged by fire-
their proof is in what was narrated about Omar and Ali , Allah be
pleased with thern, who used to deem the general employee liable
for the damage they incur on their customers same ¥ |

The aforementioned has been with regard 1o the same given to
the manufacturer hy its owner to be manufactared . But what will
be the case if the customer says to the tailor : make me a garment ,
or if he says o the blacksmith : make roe a door ' meaning that
they do the job from “A’ to ‘Z’. The Hanafi jurists gave the name
‘Isusna’ Le manufacturing Lo such a work . But they disagreed as
to its meaning . Some of them said that it was ‘promise’ and not
‘sale’. some of them considered it ‘sale’ giving the buyer the dght

of option .

Wﬁm is the extent of the manufacturer's Hability towards the cus-
tomer If the manufactured door is Jonger or shorter or the like ?
According to the Hanafi school the istisna i.e the manufacturing
conlract is not obligatery before starting the work since both par-
Ges have the option of not doing the work . But after finishing the
wotk and befare the customer has seen the product, the man-
ufacturer has the right to sell it 1o anybody else because the man-
ufactured product has not been specifically stipulated in the con-
tract, since what has been stipulated is a similar guaranteed same .
But if the manufacturer has munufactured the same according to
the required specifications, he will have no option, but the customer

{1} Muwanaa Al Imam Malik p. 529,

(2) Durar Al Hulkam voi.l, p. 33,

(O Md.

(4) Al Mughni vol.5.p, 51.

(50 Qudi Zadah : Note'ij Al.Afkw vol,9, pp, 121-123 .
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what is prevalent. Although control and supervision can not pre-
vent misbehaviour but they ¢an prevent the excess and ease jts ef-
fecis - In the rush of the industrial production and the problems
that industry is exposed to , control over the industrial production
is still important for the protection of industry and consumers .
The modemn world has been concerned with {he juea of control on
industry for fwo reasons ;

The first is to fulfill an industrial predugtion of good quality .
The aims of this purpose ar¢ represented in the safety of industry
50 Lhat it can be able to compete in the commercial markets . The
second is tu protect the consuimer .

This prolsction renders the staie liable towards protecting its cit-
izens from the losses (hey might incur due to mismanufacturing .
The negligence of conirol vver the production of industrial prod-
ucts leads o many sisks regarding persens and pmf:erty . As to
persans the negligence of control leads to mismanufacturing and
consequenily to Lhe possibility of losses . Regarding the risks in-
curred on the property this is evident in the short duration of the
manufactared products of bad quality making the consumer in a
dire, continuous need to buy these products resulting in the ex-
haustion of his savings and subsequently reflecting cn the etire
economy of the nation .

The Liability of manufacturers :

The liability of the manufacturer in Islamic figh is defined ac-
cording to the nature of kis work . He is eilher a general man-
ufacturer who renders his services to all people who need the dif-
ferent crafts such as ironsmith's business and tailoring, or a
private manufacmrer who works for only one person. What con-
cems us here is the general manufachurer . We will discuss the li-
ahllity of manufacturers and the liability of their cmployees .

1- The Liability of the maowfacturers
This liability is based om.the rules of the Islamic Shariah {law)
in forcing out any harm and the compensaticn of harmed if any,
according to what Almighty Allah says
“ Every soul will be (hel
Tn pledge for its deeds ("

And according to what the praphet peace and prayers be upon

(1) Surat Al Muddathir versc 38 .



= Thwe Reaponsibility af Manufacturers ¢

insiead of wall paint etc . If the kind of the manufoctured or pue.
chased product is different from the kind of the agreed material
and this has led to an increase in its price and the custom-ceder
customer or the buyer wants ta take it , he should pay the price in-
crease so that the factory does not incur amy loss .

2- The difference in the characteristics of the
manafactured product :

According to Imam Abu Hanifah school option is confirmed in
case of difference in the charncieristics of the manufactured prod-
uct, such as when a customer brings a garment (0 & dyer to dye it
with » specific colonr but the dyer has dyed it with a different col-
our. The owner of the garment has the uplion of either claiming
and receiving back a similar white garment or taking the garment
with the different colour paying the dyer a price that do not exceed
the price of the originally required garment (1 .

According to Imam Ahmad school if the customer and the tall-
or disagreed on whether the cloth brought by the customer, which
was tailored into 2 woman’s dress, should have heen tailored into
R man's garment . According to Imam Ahmad and imam Malik
the tailor is right in his claim , but Imam Abu Hanifah saw that the
owner of the cloth is fight @ .

1 said : based upon the aforemeationed is Lhe Fact that if the mer-
chant has signed a contract wilh a factory to make him, for in~
slance, cars of special specifications that resist cold or hot regions
where they will be used, ot being characterized with some other
specifications, but the factory has delivered him cars with different
specifications, then the question will be a malter of providing a
proof . If the merchant has proved he is right, then he has the ap-
tion of either giving back the cars, oc keeping them and reduce
their price by paying the price of the diffcrent cars and not the
price that is delermined in the contract .

3- Neglecting (he control on the manufactured
products and its effects :
Mismanufacturing can be deliberate when the product is made for
the ptirpose of cheating and fulfilling much and quick profits . On
the other hand mismanufacturing can be nndeliberate and this is

1) Al-Kasagi : Bada'i Al-Smnayi vol# , p, 216 .

€2) Ton Qadamth ; Al-Mughai wa Shach A Kabir vol.6.p, 112,
Oheizh ;: Sharh manh Al-Jalil vol,7, p, 818 .
AFKasani : Bodi Al-Sanayi vol,4,p, 214 .
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Contemporary Control (State Control) :
In the current tlme the control has two types :
First : theoritical control which includes the issuing of laws that de-
termine the scientific standards for industey .
Second : Practical control which means the establishment of central
and branch contrel depertments of specialized employees to fol-
low up the practical application of these systems .

Mismanufacturing and the resulling losses ‘
Mismanufacturing resulls in losses that befall 1he users either
physically or financially . There are many reasons that lead to mis-
manufacturing rs far as the buyer or the customer who orders a

cus(om-made producl, are concerned

§- The difference in the nature and kind of the craft : )
Manufactured matecials are purchased through two ways . Either
they are bought as ready-made cars or they are manufactured for
the purchaser according (o an ment with him . In the both
cases the buyer wants the manufactured or the sold materinl to be
of a panticular kind and naturc . If this material has been sold or
manufactured according to the specifications of the purchaser, it is
all over with him . If it is otherwise , his relationship with the sell-
er or the manufacturer will change due to the lusses he has in-
curred. In Islamic figh (jurisprudence) there are many examples oh
the difference in the kimd of the menufuctured product together

with the rights of the buyer and the duties of the manufacturer .
According to Imam Abm Hanifa school, if the customer has
brought iron to the blacksmith 10 make him a certain-product for a
certain prico and the biacksmith has fulfilled the required work,
the customer should accept it without anry option . But'if the black-
smith has made a different kind of product such as making an adz
for cutting wood instead of making on adz for using in carpentry,
the customer hes the option of either hs restores his iton or he
takes the adz and pays the required wage . There are-some: other
exarnples on the difference in the nelure and kind of the man-
ufactured produét such us when a customer concludes an agree-
ment with a factory lo make him a certaln kind of car and the ac-
tory has made a different kind of car that does net agres with the
specifications set by the customer such as the manufacturing-of
rally car instead of ordinary car, or the manufacturing of office
carpet instead of home curpet, or the manufacturing of iron paint

{i) Al-Blighdadi : Majma al-Damasal p, 47 ,
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The Islamic figh l.e jurisprudence viewed Lhe manulacturers from
1wo angles :

1- The manufaciurers should be controlled and supervised and the
quality of their work should be observed . The source of this con-
trol or supervision fram historical point of view is the system of
AlHisbah . The earlicr Moshim society witnessed this general
control when the Messenger of Allah, peace and prayers of Allah
be upon him personally cenducted it. When he was in Al-
Madeenah market inspeeting the sellers he fell wetness inside a
heap of foodstuff . He ordered the seller ta put the wet part of the
food on the top of the heap sa that people can see it when they
come to buy it . Then he said (o the seller : “He who cheals us is
not one of us " V. The Messenger of Allah, peace and prayers of
Allah be upon him appointed Saced Ibn Al-As as a supervisar for
Makkah markets after it was conquered, and Omar fbn Al-Khanab
as a supervisor for Al-Madinah shops . The caliphs of the Mes-
senger of Allal, peace amd prayers of Allah be upon him, who suc-
ceeded him, took Interest in the cantro! system because they saw
that it was a system of straightening behaviour and makinﬁ people
safe as far as their Hves and property are concemed . Each one of
the Righteous Caliphs used to inspect Al-Madinzh market to know
what was going on . Contral system coatinued to exist throughout
the Islamic times and it was a source of control un behaviour and
conduct in market places and factories ¥ |

Abu Al.Hassan Al-Mawardi siressed the necessity of inspecting
and supervising the goldsmiths, the tailors, the dyers , and beach-
£rs with regard to their hamesty or dishanesty . The honest is to be
confirmed and the dishonest is to be dismissed and his evil is to be
declared 5o that the buyers who do not know him are not to be de-
ceived @

The right of Al-Muhtaslh in ahserving crafts s divided into two @
The first is to generally observe their good or bad qualities to
prevent ::'sumnufacnmt'hng. lltl\:l-‘Mi:hmsih |If:}lrhh:b; the docr o:'lhe evil
action when it appears that something suspecious in his craft.
The second iswubservedugoodnrbgdquallﬁes in a speeial
craft If the manufacturer has got accustomed to mismanufacturing
the Muhtasib should farbid his evit action ¢,

(1) Saoan Al-Tomwi vol.i.f.iﬂﬁ.
g: %Kuuu + The systzm of the Prophedla Goverament vol, ) , pp, 284-290 .
(4) Toid .
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As ta Al-Sunnah of the Mcssenger of Alirh, peace and peayers
of Allah be on him, it was nartated that e stressed the oecessity of
honesty and jategrity in craft and that it should be fulfilled with
precision and perfection because Allah, the most High loves this
act and is pleased with it . Prophet Mohammad said : “Allah loves
the man who does his work with precision * .

This means that the work of the manufacturer @ is not only a
physical accomplishment aiming at fulfilling only profit and bea-
efit for himself, but he should take benevolence and good in con-
sideration in benefiting the others who use his craft .

Types and duties of manufacturers :

W
@

The Moslim society knew several kinds of crafis according to
the realities, requirements and necessities of time . These crafts
werc made hy specialized manufacturers such as the blacksmith
who provides the necessary meaus for people’s lives by making
plows for agriculture and weopons for war ; the weaver who
weaves wool and silk into clothes, the dyer who decorates clothes
and the different fabrics with different colours ; the galdsmith ; the
baker: the cook; and the tailor . Besides there are other craftsmen
who provides services for peaple in different ficlds suck as the
paper manufacturer and the eye doctor

The concept of manufacturers has developed with the industrial
development . Consequently their craft has developed . The black-
smith has tumed into a mannfacturer of atrcrafts , cars and the dif-
ferent machines . The weaver has not been a mere worker who
weaves wool , but he has become a factory that manufacturers dif-
ferent types of fabric and textiles ; and this is applicable to all oth-
er crafismen .

With these developments , risks and losses have also increased .
A minor defact in the aircraft or the car might lead to an accident
thet kill thousands of people. Despite the imcrease in risks and
losses as a result of modem industry, the principie of liability is
the same , The difference in lability is the amount of less and the
mnmber of viciims , The modern factory which produces bad gual-
ity of millions of meters of clothes and sells them to thousands of
people is different in the degree of liablity from the weaver whose
work in the past did not incur losses except to a smal number of
people .

Majma Al-Zawaid wa menha Al-Fawaid vol, 4,p, 98 .
Izu" Tbn Kathir vol, 3,p, 394,
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The Responsihility Of Manufacturers

By Dr. Abdul Rahman [hn Hessan Al Nafisah

The ward manufacturer here includes the large factory which pro-
duces cars and various machines . It also includes the ordinary maker
(Workman) who still makes simple hand-made 1o00ls . Craft is the pro-
fession of the manufacturer. Workmanship is his actions 1 1n Al Qa-
mus Almuhit ie the comprehensive dictionary craft is the profession
and workmanship of the manufaciurer® . I the Holy Quran there are
verses and rules regarding craft and manufactorers . Allah, the Most
High, ordered his Prophet ﬁloah to make a ship :

* But construct an Ark

Under Our eyes aud Our

Tuspiration, * *,

This craft requires a number uf phuses to be suitable for work on the
basis of efficicney and perfection . Allah , the Most High, has also
showed that He (aught Solomon the armour’s craft to protect thein-
selves in case of war :

"It was we who (aught him

The making of eaats of mail

For yeur benefit, to guard

You from each other’s violence » @

Iron is an important and basic element in industry and it is ben-
eficial for man . Allah, the Most High, said :
“ And we sent down Iron

In which is

Great might, as well ag

Many henefits for mankind " &)
E‘} Ow;e: and ediwr-in-Chief of
(1) Tha Manzoor ; Lisan Al Arah vol,8,p, 208 .
(2) Al-Fe + AbQamus Al-Muhit p, 954 ,

(3) Surt Hud, verse # 37,
(&) Surat Al-Anbtya , verse # 80
(5} Surst Al-Hadid, verse #25
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Therefore, the judical post does not prevent the judge from applying
his own point of view if there is no explicit text . And the Sharia has
been the only one which established the theory of rules revocation .

This theory gives the judge the chance to repeal this judgement a
his own accord as Omer blessings be wpon him wrote to Abe Musa
sayiog * Don't insist on yesterday's judgment if you make sure that it
was not right, becuase the return to the right is bettsr than the comtinu-
ity in the wrong ‘.

Ta cunclude we say thal the judge is enjoying an absolute immunity
that Prolects him from civil punishment .

Some jurists say thar the rules of the judge are deemed rght unless
otherwise the contraty is proved . Because the punishment of the
judge will automatically lead to incapablitiy of the judge and stand
against his independence, therefare it was patural thar the Islamic ju-
risprudence takes much care of independance principle considering it
as one of the fundamental features of the juliciary system .

The criminal immunity of the judge :

it is cbvious that the refusal of the judgmeat or the defamation of
the judge interrupts: the interests of Muslims as long as the judge is do-
ing his to setile all conflicts and disputation .

The Islamic law has expluined the whole authority of the judge in
orpanizing the sessions and keeping themn silent and the judge should
treat the two antagonisis equally unless otherwise one of them swr-
pastes the Jaw & .

By way of conclusion we say that the jurists have put many re-
strictions that are able to organize the jadge behaviour and whenever
there is any complain against the judge , the leader should make sure
that it is right before he malees any decission .

fipally we saw explicity the respect and dignity that Muslims bear
to the judge ar the faremost years of Islam .

Cudat, p73 .
(g Al Sultah Al Qadayiah we Shekh siyat Al Aigad, p, 562.563 ,
(3} Tahsirae Al Hokkam p 3l
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It is obvious that the consuliation system refers (o independence,
that because of the liberty given ta the jidge if he desires ta consult or
nol , moreover, the judge is nol obliged! to apply the others opinions .

€) The Immunity of the judge in case of dismlssal :

Undoubtedly there seems no independence if the judge is threat-
ened to be dismissed at anytinwe, therefore the jurists have given a spe-
cial glance to the immunity of the judge in this case although they do
not agree and they divided into three groups ;

The first group : The Shafei and Maliki schools of thought and the
Hanbali in onc af sayings icnd to refuse the dismissal of the judge if
he is just and steaightforward and if there is no benefil can be achieved
ar degencration can be avoided V.

The second group , the Hanali and school and the Hanbali in the

other saying, lend to accepi the dismissal of the judge generally, de-

nding upen lhe general autharity of the leader to distmss all his of-
cial all over the Islamic countries .

The evidences of this in reality was numeraus and one of these was
the dismassal of Abu Mariam the judge of Bisrah in the era of Omer
becanse he was weak and Omer said “ I would dismiss him and recruit
whom the eorrupt is afraid of @

The third group, stands between the two previous ps . They ac-
cept the dismmssal in case of allaining beaefits, (i.2) ihe recruitment of
one who is beuter, their evidence is the messege of Ali Blessings be on
him to Al Ashtar which says “ You have o choose the best of your
people to judge ™' .

We think that 21l thesc schools although they don't agree wholiy in
the subject matter but they may all that the dismissal should be
subject (o beneficial aspects , and with justifiable reasons .

But we give greater weight to the first opinion because it gives more
protcction to the judge and so gives more independance .

Civil immunity for the judge :

The Quran has generally pu( the bases of concluding contests in
law, and the Sunnah has come to elaborate these bases and explain the
others . Also the judge hes been glven the chance to apply his own
view where there is no text .

(1} Adab Al Qedi-Ibn Abe Ad-dam Al Shafee p8 .
{2) Al Ragabah Ala A'amal Al {dacah p. 509 .
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or consult me and I see that your contsulting me is better 7.

But what should be undersiood oul of Omer speech is that the mat-
ter is uliimately up to the judge without any intervention of athess al-
though he sces thal if the judge restorts to the consultation the matter
will be more safe .

Eventually, we see that Ali Ibr Abe Taleb blessings of Allah be
with him had implanted the principal of judiciary independance in
more than once but the most famous event that show this implantation
is the event of armor with Zimmi (Norn-Muoslim) . The story !ﬁ‘ins
when Ali blessings be upon him saw his lost armor in the hand of the
Zimmi in kula marke? , Ali Said, this is my armor, but the zinumi de-
nied and said it is mine , they went to Sharaih the judge . The judge
requested Ali to prove his possession by presenting lwo witnesses . He
presented his son Al Hassan with his servent But the judge refused the
witness of the son because it is not Pem‘lisib]a . Ali said, then I have
no wilness and the Zimmi may take if . Here the Zimmi said, the lead-
er of belisvers himself be subject to judgement before his judge and
defeated, this is the real justice and then the Zimmi embroced Islam @,

No one can deny the benfits of mutval consultation, that it pro-
vides the judge with different opinions before he makes a rule in mat-
ters that do mel bear a plain text . Ibn Taimiah gzid “ No judge can
spare it off as Almighty Allah ordained his prophet saying :

So pass over (Thelr favlts), and ask
For {Allah’s) forgiveness

For themn; and consult

Them in affairs {of moment)

The mutual consultation system in this regard forms a funda-
mental factor of the execulive and judiciary authorities co-operation to
anain Sharia aims and go in line with its rules . As well as protecting
the judge From making mnistakes in his rules .

But the confession of Sharia law for applying judgement rules
only in accordance wilh 1exts does nol mean that there is an obsolute
separation beiween judiciary and executive powers, it made only a
bridge of relaticnship between them which is reflected in mutual con-
sultation .

(1) Al Sultzh Al Qadaccsh, Thafer Al Qunip. 187.
(2) Al Qudda P Sadr Al Islam, Toid p. 127.
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O ye that bellve |

Iletm not the trust

Of Allah and the messenger,
Nor misappropriate knowingly

Things entrusied to you U},

Going with the meaning , Omer Jbn Al Khattab said : * Anyone
who appointed a judge or a govemner shouid bear half of what he girts
round by his sins @,

But in Haroun A) Rasheed ¢ra . There had been some changes
made gn these conditions and a new career bad been esuiblished
which was the judge of judges (Qadi Al Quday)‘?.

The judge of judges had been responsible for the appoinuncat of
jud;usinalllslmﬁccountrisndhc:slhconeﬂnatcanukenpagam
their desicions as well as his follow up all matiers and affairs relating
to their work .

b} The immunity of the judge when dealing with judical work :

When Musz had been sent to Yemen, the prophet peace and
prayers be upon him, asked bim, by what reference you judge betrween
people ? he said by Quran, the prophet said : But if you did not find
whl you want in Quean ? He said, 1 refer 10 the Sunnah of his mes-
senger then the prophet said : but if did not find in Sunnah what you

7 he said | resort to my viewpoint without hisitation .

Looking ta this Hadith , we guessed (hat the prophet peace and
Fayers be upon him ordained a judge Lo have his judgement only
rorm what desided in Quran or Sunnah but if go text in both then the
jodge is allowed to exercise his judgment in panicular cases or begisla-
tion .

When Abu Bakr blessings be upon him came to caliphate he did
his best to follow strictly the prophet's wa? and where he found no
text ke would resort to mutual consuliation (¢ |

In this respect, Omer Tba Al Khattab blessiag be upon him said to
the judge Shuraik * You have to judge by what you find in Quran and
Sunnah bixt if you did oot [ind you are free (o choose your own opinion

(1) Swa Al Andsl, verse 27,

(2] At-Tastwee wad Qadaa® fill hlam p63 ..

(1) Qudi Al Qudat fil Islam, Dy. Ismal Shader p.15.
(9 Al QadaaFec Sadr Al slamp. 127
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what done by Khalifa Omer Wessings be upon him when enirusied Al
and Zaid Ibn Thabet as judges . He met with a roan saying “ What you
did with your opponent 7 He said Ali and Zaid ruled so and $0, Omer
said if 1 were tﬁe judge T would rule se and so . The man said , but
what prevents yov , you are the responsible ? Omer said if [ have a
Tule refesring to Quran ar Suana [ would refer you to,but I refer you 10
my own exercise of judgement which did not contradict what had
been ruled by Ali and zald .

It is also marrated that Omer Ibn Al Khatiab taking legal action
agaist Obai 1bn Kaab before Zaid Ibn Thabit in his house, Omer said
we came to see your rule, here 2aid gave him a space and szid here :
O, the commander of the faithful | Omer said you began with in-
justice ! but Iwould have a seet with my opponent ' .

The independance of judiclary and the judge Immunity :
L- Adminstrative immunity of the judpe :

1t is divided into three branches
a) The immunity of the judge in the fleld of employment

There is a consensus that judge crmployment §s the responsibility
of ihe Jmam or president s so-called in modem legistation

Emam Mawardi Said : The responsibility of employing the judge is
absolutly laid on the Imam due (o iwo reasons ml;'he first is that the
employment is generally part of his responsibility , and the second is
that the employment is not be correct if i is nol imposed by him |

In order to know well the digni nfEludgmem , the prophet Mo-
hammed peace and prayers be opon him has tended (0 ho pcople
from it especially those who are weak or eager to hava it . Marrated by
Abu Hi , the prophet Mohammed peace and prayers be upon him
“ he 'I;l‘()l hus been appainted a judge has been killed without a
knife ",

The Imam put certain conditions for those who arc appeinted as
judges : Al Mawardi said * fudgement is not carrect if the judge does
not fulfil these conditions : manhood, maturity, intelect, liberty, Islam
justice, capabillty to heae and see, and knowledge .

As the respensibility to do as a judge requires the bese doing, Al-
mighty Allah said :

(1) Tareekh Al Tashree Al lelami, Mohammed Al Iﬂlldl'lr.llﬁ.
{2) Al Qadoa P Sharia Al Islamiah, Dr. Farcug Muxsip. 71

(3) Abd AYRazig Al Anbiry, Al Nizam Al c Baghdad p259 ,
{4} Sunan Abu Dewand, v.3..30.
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and families will stand oo Shiny plat [orms al the right side of AR-
Rahman & .

Referring to Quran and Sunnah rules, the companions of the proph-
et blessings be upon them, had realized the significance of judgement
and the great merit of the judge who acts justly . Therefore , Tbn Ma-
sood blessings be upon him said : To do as a judge between 1wo per-
sons is likely better ta me than warshipping of seventy years ",

Omer Ihn Abd Al Aziz blessing of Allah be with him , wrole to pne
of his assistants when he asked him about fortification of Madeena he
said “ Fortificate it by justice and clean its ways from injustice * .

The farefathers (jurisus) had made bases thal keep the dignity of Lhe
judiciary- Al Imam Al Tbn Abe Taleb wrote b his official Al Ashtar
Al Nakhaee saying : ** You have te choose the best ones in your cyes
for judge , and give him enough money o aveid asking people and
give him the place that ne ene can aspire to feel safe .

To conclude, this is the way by which the forefathers looked to the
judgement as the besl and sensitive work in such a way that many jur-
ists refused 1o bear its responsibility . It is proved (hat Imam Abu Ha-
neefa refused to act as a judge at the era of [bn Abe Hobairah till he
had been imprisoned .

The Concept of independence principal :

The judiciary independence means thar judges should not render,
when doing their task, to a supcriority of any kind, and thcy should
only judge justly according to Sharia law and beleive without any oth-
er considesation ©?

The pricipal of independence requires the standing against any in-
tervention of any powcr whatsoever it is to direct it twords a specific
direction or stop its noemal way or contradict its rules .

The four lawful caliphs (Al Khulefaa Ar-Rashidoun) had treated
their judges according to this principal, and so who came after .
They did not intervene in tie rules of judges, to explain, we refer to

(1) Sunan An-Nissaye, p, 221 .
) AlMagai, v.2.p. 375 .

(3) Al Tashree wal Qadaa Fil Islam p.33 .

{4) 1 Qudna Fa’ sadr Al Islam p. 257 .

{5) Tareekh Qudat Al Ambales . p, 15 . )

{6) Nizam Al Qadau in Sudin Arabia, Dr. Abd Al Munim A/Azim p. 50
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The book and the balance
(Of Right and wrong), that men
Mey staud forth in justice .. V.

and Almighty Allsh said ;
0O David ! we did indeed
Make thee a vicegerent
QOn earth, so0 judge thon
Relween men [n truth (and jestice)
Nor follow thou the lust
(Of thy heart), for it will
Mislead thee from the path ™

Tbn Katheer said in his im.erfretaticn of this verse : “This is a pre-
cept from Almighty Allah 1o all leaders ro judge between people justly
and they bave to follow the path and not mislead it ¥ .

It is also noticed that Almighty Allah linked judiciary with hon-
csty, saying :

Allah dath command you

Ta render back your trusts

To those te whom they are due
And when ye judge

Between , people

That ye judge with justice ¢ .

In this regard Ali Ibn Abe Talib belessings be mpon him said :
*The leader shonld judge between people according o whar Al-
mighty Allah has revealed the rein and to render trusts and whenever
tic does this, people should hear what he says and obey what he nrders (3,

hucnrdjngly,njimurisls considered judiciacy as collective obligation,
as the prophct Mohammad peace and prayers be upon him explained
the dignity of the hanorable judges at the day of judgement according
to what was narrated by Amro Tbn Al Aas, the prophet peace and
prayers be upon him said : * The justs who act justly between people

(2) Surai S'sd, yersc 26,

(3) Tafscer [tm Kasheer,v 6055,
{4) Swal An-Nisna, verse, 58.

{5) Takseer Al Tebary, v.4. p, 145,



JUDICIARY INDEPDENCE IN
ISLAMIC LAW (SHARIA)

Dr. Ammar Bodhiyaf Al Tohami

Iudiciary is on¢ of the important issues (hat jurists have elaborated
in talking about , That because of the vital role of adminstration of jus-
ticc in organizing and improving the comunity alfairs . Moreover, by
judiciary people kesp justice, bloods , property and honors as well as
development .

ibo Khuldyon said that injustice leads to destruction of develop-
ment® .

The Islamic Sharia keeps all rights and liberties as well as money
and honour and it drew the basics of Halal , and it made all stipula-
tions that arc capable of organizing people duily affairs and supporting
leaders decisions . Moreover Sharia fends to make judiciary an in-
dependent in order to have the effective Jecisions and stands against

any opposition .

The dignity of judiciary in Islamic community :

The judiciary is one of the most important authority in the [slamic
state . That the judge when rolls out justice between people, he cor-
porated in applying Sharia and keeps in sefe all rights of people as
:;eng as preventiog and standing agaist assault and aggression of all

5.

‘The adminstration of justice seems invaluable when we sez that Al.
mighty Allah charged his messangers ta admisiratc justice beside their
duty of advising message of Aliah . Almighly Allah said :

We gent aforetime
Our messengers with clear signs
And sent down whth them

(%) Assistamt profossor, head dapt of ial scicuces universty of Al Sheikh Al Arabi
Al Tibsi . P h.d holder in Jaw and reseascher in legal poticy .
(1} AlMogademah . Tha Khuldoon, P. 337
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8- If the buyer is expert, that means he knows the internal situation
from seeing the external appearance he will be permisible (o pur-
chase and no Gharar can take place 1.

9- But the precaution ls neaded in this paini, because net all people
are experts and the rule is for the majority .Therefore if there is an
experl he can bs exclikded as these is no namowness |n Sharia .

Allah is all knowing and prayers and peoce be upon our prophet
Mohammad and his followers and family .

{1} Magmou® fatawa Shaikh Al islam [on Taiméya 29736, 2ad A1 Maad 4/516 .
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Gharar, and if we take this way will consider most of sales as in-
valid . But this way is controvertial ever among Shafeists them-
selves . Such as At Baghawi and Al Rawyani ('},

Bven il all Shafeists are agree, the disagreement of the other three
Imams are enough (o make us satisfactory to the other sayings.

We are now living in different life and situations col ing with
our Imams in the past . The technological progress m[:lcP:: possible
the establishment of factories with accuraie measures that can give
exact producls prd descriptions will be highly typical in colours,
laste, shaps ... efc .

Therefore 1 see that the prohibling of sale by using samples
can be correct in that era u:dpmhibiling but now many events and
situstion have been chenged . Because if the seller shows yon a
sample (i.e) Referiprator then this is as if you see thousands of
units of the same product . According we see that the sampling
sale is permissibls nowadays .

Likewise, the sale thal depends on description, as these de-
scriptions are now very accurate but if there is a picture of the sold
goods on the cover, it should be typically the same in order not to
misiead the buyer, as this picture can stand for the description . In
case that the picture is not actually the same then the buycr has the
optien of rejecting -

Some of invisible goods are sold nnd the major part of It is not ap-
parent such as armchairs, the buyer is interested to know about the
Kind of wood and its strengthand soon .

If these descriptions are available, the sale will be valid but if
the sale has not been descriped then no doubt that there is Gharar
and invalid deal in mopey .

Some of invisible goods are sold without description or seeing al-
though this is possible, for Instance :

The saying of Hanafia that it is parmisible for the seller o sell
and for buyer to accept or reject .

As for lands and building may be sald aceording lo description
withont seeing and may be sold without description .

If they are sold without description, then the buyer has the vision
option and if they are descriped then it is pervnisible .

(1) Rawdat Al Talibeen 3/363.
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The evidence of thase whe replace vision by
description and who refuse to replace :

The Malikists have proved description of goods can replace vi-
sion, the evidencc was concesning the interpretation of Mulamasa
which means the purchasing of goods without looking to it or lis-
tening to its description .

I think this evidence is not obligatory ta others , and some jurists
disagreed with Imam Malik in the interpretation of Mulamasa . I
1end to believe that description can replace vision although it is
not ideza akout the goods .

The Shafe'ya have stipulated the vision nod the description be-
cause the vision gives information that deseription can not give @ .

I say : This is correct but does not justify the restriction on vi-
sion because this restriction leads to marrowness which Sharia
does not fead to .

Agplication of theorefical jurisprudence on Practise :

Studying the different kinds of Sales nowadays [ noliced the fol-
lowing :

1- The Gharar and ignorance that lead o conflict are the main reason

3-

of this ruke , therefore whereever we find the reason we apply the
rule and vise versa . But what is the regulator of this matter 7

Some types of Gharar become vory apparent and these types are
not controvertial but some types are not apparent cither due fo its
mincrity or imaginated and this (ype should oot be 2 reason for
prohibiting the sales as Almighty Ailah says :
" He has chosen you, and has

Imposed no difficulties on you™ &,

Also Almighty Aliah says :
** Allah intends every facility
For you; He daes nol want

Te put you ta difficuliies ™ @,

If we look deeply in the four appointed schools of thought we will
find that the Shafey school is the most and accurate in avoiding

(1} Al Mowatta'a 2/667 .

(2) Muoghmi Al Mi 220-21.
(3) Swret Al Hgj ver 78,

{4) Swral Al Bagacs ver 135,
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bought something thet he never saw, has the option afier see-
ing, to accept it or o refuse ™

But this hadith had been discussed as » weak Hadith by Hadith
Al Ulama’a @ .

Imam Malik and Ahmed had proved the correctness of this Ha-
dith and it is also narrated by Al Hassan Al Bisri and 1bn Syrin &

B) Al Gamah Ibn Abe Waggass said " Talha [bn Obaidaliah bought
from Dthman Tba Alfan something . They said to Othman you dz-
frauded him . The sold thing was in Kefa, Othman said , ! have the
oplion because I sokd what 1 didn't see . Talha said I have the op-
lion because I purchased what I have not seen, they judged fubair
[bn b:‘l‘x)m'am who made the option to Talha and no option ta Oth-
man ¥,

The argument to this evidence was that this story had not been
widespread between Sphaba may Allah be pleased with them . The
sny of Al Sahabi is not evidential ualess it is widely spread wilh-
out any disagreement !,

The discussion of this argument ¢
The saying that this story was not widespread is not gvidental it
needs an evidence , a5 well as this story had been occured between
three of the biggest Sahaba, two of them are of giving the option
t:,; r.hl;l buyer after vision and the saying of the Sahabee Is ev-
Kien N

The preference :

To surpass , tend tn have the seying of Hanafists, the evidence is
the story of Othman and Talha, option vislon aitaing the interests
of both buyer and seller . And rules are made to ablain the inlerest
of all LE:op]e @,

Also the need is expected in this option and there is no Islamic ob-
jection ,

{1} Sumam Al Daragoini 3/4 .,

(2 Al u* 97201,

{3y Sharh Al Oudeer 64336337,
[4) Suman A) Buihaghi 5268 .

(5) AIM 'n I0) .

(6) Sharh Fath Al Gadaer 6336 .
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the sale of wha is inside the ground depending om its lcaves such
as onions and carrots (V.

The limits of vision that makes the contract correct :

All goods that have equal parts such as seeds, weighed, measured
goods need only the external vision, but all that have no aqllzl)al
parts such es ground, ctoth, knife .. ete. Should be seen seperately .

But the Hanabilists have excluded all that is needed necessarily
or (hat the seeing of it is difficult or impassible such as the cgg in-
side or corrats in side ¥,

Sole by using samples :

Hanabilists do not accepd this kind such as seving some kile of

wheat 10 he as seelng of whole quantity because that can not prove
the sesing of the sold goods at the contracting period .

The comparison between different opinions :

FKirst : The origin of disagreement; the disagreement between Hon-
alists and majority of Meliki, Shafeci and Hanabli jurists was
caused I:Iy the conflict of proving the comectness of the vision op-
tion evidence . The Hanafisis have proved it and the majority did
not prove ft but they all agree that Uharar sale is nul permisible .
But the Hanafists said that ; The Gharar in this sale comes*{rom
contracting with unawareness of sald goods, but we say that the
buyer has the option to accepl or refuse after seeing about the una-
wareness resulting from sesing nothing about the sold goods © .

The Shafe'ists and Hanablists said that the contraction in sale
with unawareness is Gharar that leads to conflict and this is not
Fermisib]a. bus the disagreement of Shafe'ists, Hanablists and Ma-
ikists In replacing description for vision is that Imam A) Shafe’s
considered it as much Gharar where as Imam Malik saw it a5 mi-
nor Gharar © _

Second : The Evidences of those who proved the vision aption ¢
A) Abo Bakr bin Abdillzh bin Abe Mariam narrated : Mekhouwl raised
it to the prophel peace and prayers be upon him that : “ He whe

(1} Al Munuaha 2147,

{2) Allghna's 3/(59.

{3} Ebid 3152 ,

(4} Al Insaf 44295, Al Rawd Al Mumbec p. 167 .
(3) Al Inayah &336.

(6) Bidayal Al Mugtahid /135 .
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of the sold goods do not replace the cye vision 1.

The Limits of vision :
If the sold gowls can be known if some of it is fully descriped
then the sal¢ is correct without any disagreement herween jurists .
But if the descrpion of some does not explain the vther then vi-
sion of each item will be necessary @,
The vision deemed to be a condition differs from one 200d to
anather (i.e) .
A) The vision of the house means the vision of the rooms, roof, walls ,

elc.
B) The vision of books (Quean, Hadith, Figh) they stipulate the vision
of all pages. In casc of new papess they stipulate the vision of all

rolls .

Sale hy using Samples in Shafee’ schaol :

The shafee school of (hought sees that the sale by using sample is
not comect unless otherwise the sample be a part of the sold good
and included in the contract, for instance the seller shows the buy-
er some of wheat Isay 1 sell you wheat like this and this part is
included in the sale .

But if he shows hitn some wheat different than the sold one then
tie salc is invalid, and the sample itself should be included in the

sale or otherwisc the sold good shauld seem invisible @ .

The Hanbali school :
The Hanabalists sce that the contract ¢an not be correct unless two
conditions are to be fulfilled :

|- The vision of the s0ld good at the Lime of contracting or at least a
little time beforc in condition that this soid good can not change .

2- Tn Al Salam contracls, the description of the sold good are enough,
when the buyer finds any discrepancies he would have the option
to refuse or accept, unless otherwise the buyer does what means
his acceplance &7 .

Accordingly, they said, the unknown sold goods are incorrect

such 2s musk in its dispenser unless it is opened and seen . Also

1) Inid 9280,

2) Thid 9283,

(3) Rawdaf Al Talcbeen 3/371-372.
{4) Mughni Al Muhiag 2/19.

(5) AlMughni 431,
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rect amd to Maliki school if none of these is contracted. then the
sale is not permisible (V, because it becomes the sale of (Mu-
lamasa) an aleatory {ransaction in which the buyer just touches the
cloth and buys @,

But the one who looks deeply in Maliki school finds that there is
another condition conceming the sold good itself if it js well
known 1o people then this knowledge stands for the vision © .

The degree of vision in the Maliki schoal :
They divided things into twa : Fungible and aon-fungible . The vi-
sion of the part of fungible such as wheat , cotton will do but the
non-fungible should be seen wholy @,

The Maliki school of thought also considers the degree of vision
te meke the contraction courrect iy to provide all descriptions that
distinguish the sold gueds [rom other goods | In this case if the
sold good is provided as exactly as its previous description the vi-
sion takes no place but if there js a differeace then the buyer has
the right to accept or refuse ¥ .

3- The Shafeists school tends to say that the salt of invisible goods of
current assets is not correct and this is one of two sayings and the
consensus is adopting this saying . Al Shafey’e said that it is not
correct because it leads to uncectainty (Gharar) ©

The Shafeiah stated that the Gharar sale & origivally void and
they mean the obyviows Gharur (hat can be avoided such as founda-
tion stone of the building is permisible by all jurists . They put a
regulation that if the Gharar is very minor or ¢an not be avoided
the sale is corect and visc versa .

Al Nawawy said * jurists may disagtee in some problems such
45 sale of wheat before harvesting or invisible goods and the dis-
agreenxnt will be based on the degree of Gharar, some of thern
think as minor and others see it not 0.
The definition of vision that makes the correet sale contract in Sha-
fia They said the vision should be by direcl seeing and the description

{1) Al Mudswwana 41208 .
(2) Al Mudawirana 41205,
(3) Al Mudawwwana 9£59 .
(4) Al Sharh A1 Kabeor 324 .
{5) Al Mudawwana 47208 .

{8) AlMagmon’ 91279,
() Tid 546

23.



* Sale of invisible goods between theoritkal jurlsprudence and practive *

Alse if the buyer says that I accepled the good befure he sees it
this will aat prevent him from this option 7,

‘The limils of vislon that can cancel the option :
The Hanafists said that if the buyer saw part of the good and

that vision pave a knowledge of the rest the sale will be correct
and the vision option will be droped .

Also they sald that if the part that has not been seen s just a de-
pendent ta what has heen seen, then the visionless doest nol affect
the contrection because the dependent takes the rule of the origin .

Accariingly , they adjusted a number of problems :

One : The purchasing of a rolled cloth if it s not dappling then the
secing of any part will do but if it is dappled or marked it will be
necessary to see all of jt @,

Two : If the bmyer buys oil in a bottle, Abu Hanifa said that the only
oul seeing will oot do, the seiler should pour some of i1 in his hand .

Sale by using samples in Hanfist school :
If the Sales are numerous but of same type, colour, and pattern
the seeing of pne is enough and it will drop the vision option if Lhe
sample shows exactly the description of the whole sale V.

2- Maliki school : the Maliki school of thought said that sale will not
be contracted unless one of three coadilions is achieved;

Flirst : The vislon of the sold good at the time of conraction or litde
time before © . The vision is the origin and descreption will not
do except at niesessity {7,

Second : The description of the sold good where necessary @ .

Third : The buyer’s condition that he has (he right of the vision op-
tion (i.} to accept or to refuse

If one of these conditions is contracted then the salc will be cor-

(1) Sharh Fath Al Gedeer 6317 .
(1) Badea® Al Sansc’a p7/3364 .
(3) 1hid .

(4) Skach Fath Al Gadeer p. 67345 _
{5) Raddal Mublar .

(8) Al Sharh Al Kabeer 320,24 .
(T Hashiat Al Dusugi 2013 .

(3) Bidaint Al Mopahid 2/E35 .
(9) Al Kafee 2737 .
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Third : Stationary and books :
Books, exercise books , pens , pencils papers, and stationary
are alse imported in boxes or solid cartons and the buyer does pat
know what about his goods{ie) the colours, the quality ... etc .

Forth : The luxurious goods :
These goods include tissues, cleaning tools, insecticides, per
fumes and so on. Alse these kind of gouds are sold without seeing .

Fiffth : Electronics and ekectric devices such as refrigerators, laun-
dries, casyetle recorders, etc . Which are depending on the samples
shown on shelves .

Sixth : Home and offive furniture ¢ Such ax lable ware, kitchen
ware, glass ware containers, bags ... ete which are depending on
the samples shown in the shop -

Seventh ; Buildings
Sametimes the buyers buys a house without looking inside it or
buys the land as shown on the map without Jooking 1o it on nature .

The dilferent opiions on invisible sales :
The jurists of Islam have elaborated this matter In three differant
sayings

I- 'I'h)c Hanafists sce that the knowing of the sold good is only condi-
tion for it to be correct but not a conditon to be acceptable and it is
enough for sale to be acceptable.(Halal) to point to it or to ils place .

But if he did not point to it this will not be periisible by genar-

al consent D,

The obligation of pointing t the good is resulting from the non-
naming of it but whenever it is named or descriped the pomung 0
the good Is not necessary hecause the aim is to avoid uncertainty 22,

Accordingly , if the tayer buys a gocd that he didn’t see, the
sale i3 permisible but not contracted, therefore the buyer is free to
cancel it or acecpt after he sees it .

This option is called vision optios (khiyar Al Ro’aya) . Some of
its rulesis to say I retuen it but the seller should know this ¢

(1) Al Tur Al Mukhiar 41593, Radda) Bubtar 41553 .
(2) Ibid 4/593 .
(3) Raddal Mublar 45972 .
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Sale of invisible goods between
theoritical jurisprudence and practise

Dr. Abdullah Bin Hamad Al Ghataimil (*?

The Islamic 1aw (Sharia) has been very kezn in alt of its rules
protect the Interests of peaple in this world and the herealter .

All rules have heen doing together to achieve this purpose, and
as we see the prohibition of Gharar sale (sale of uncertainty) is one
af these regulations that lead to this destination .

The subject matter of invisibile goods has been elaborated a lot
in the jurisprudence of our first jurists Mercy of Allah be upon
them, and this simply reflects the significance of the mater .

By invisible goods is meant the present goods which are away
of the buyer eye either wholly or partially and the jurists have giv-
en many examples o it such as sale of carrots, rape, onions . plant
underground, and rolled cloth or matters ... tc -

The invisibile goods in the current time :
The invisible goods in the cument time are many and not easily
measurable but we can mention somc as follows :

First : In food and beverage :

The increasing nwmber of people in earth with the famess of
countrics in the presence of modern nutimodal means of tmns-
portation lead to the manufacturing of tincans to wait for a long-
time whether by adding chemicals or by freezing them to transfer
them from country to anthar in a sitwation valid for huraan con-
swmption .

All these canned foods whether they are meat, fish, vegetable or
fruits and s0 on ot they are water, milk , ete are sold to buyers
without giving him a chence to see .

Second : Cloth and carpets
Sometimes selkess bring clothes and carpels in bags or plastic box.
es and sold to buyers in this condition withont givieg the buycrs
the chance to cheek or see specially in case of wholesale .

(*) Asistant profosser-Jugement dept . Faculty of Shario and [slamic swudies. Omm Al

Cuea university -
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will not scl! unless the ather party sells him something clse , buyes
it from him, hires him something, acrepts his marviage 10 anothes,
Joans him or otherwise) . This is an illegal tetm which might sponl
the whole deal whether being put by buyer or seller .

To put a term contrailictory to selling requirement . This may be
divided into two :

To put a knotty or nodular term (such as when the seller imposes
that the buyer should set & slave free . Malik says that it is a true
term . In the second Abu Hanifa says that it is improper because it
violates contract requirements) ",

* Ton Timeyah” said * the gnigin on which contracts are based is
permission and correctness . No contract will bc wmg unless
clearly provided for by sharia that it is wrongful" @

tl)AlmmrarbnGodma pan.p.323.
{2) Ton-Timeyah , Magmoo Al-Faawi , mnt 26, p. 132.
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Supplement of Terms ;

*Tbn Roshd” divided the terms relaling to sales into four :

|- Terms required by contract : Such as the handing over or de-
livery of what had been sold . The tetms not required by contract
but they do not contradict with it because they do not lead to spoil-
ing of price or material priced nor do they lead (o any violation of
selleing terms or influence or affect the interest of any of the par-
tics thereto . This is an important and necessary term .

2. Whalever leads to violate any of the ahove selling terms, (c.g a
term that leads to ignorance about contract, price, item pri or
falling in credit interest which necessiates the lerminalion of a
selling contract in any case irrespective of whether the item had
disappeared or not , anyhow none of the parties to the deal will
have the option to sign . In case the item sold is available it is
mandatory to be returned back, if not it’s value has 1o be returned,
whatever the cost might be .

4- Incase any of the terms contradict the contract agreement hecanse
of its inclusion of some restrictions on the buyer, such as pro-
viding for buyer's limitation not to scll or grant the material pur-
chased to anyone . This type of contracts became lar of being

enough to terminate the contract as far as the is sticking o
his term , but in case he cancels it the selling deal might be cormrect
and complete .

4- Tn case of including an improper and weak termn such as that per-
son who sticks to his term and will not cancel it unless upun re-
ceipt of pazt of the value and at that time he right leave his term to
complete the deal 17,

The “Hanabela” had divided terms into foar ;

1- Contract-requirement (such as delivery term, option of mediating
sroup present |, receipt in presence of such group cte) this term

oes nol affect the conlract .

2- A term cuacerning (be interest of (he two parties (such as credit fa-
cility, option , guarantee or pulting a condition necessary for the
deal-completion such as industry or writing . This is an acceptable
term which must be completed .

3- Any term which is neither required nor it contradicts with what bad
been required znd they can be divided into two types :

A} Providing for sellers interest in the deal (Previously mentioned) .

B) Ta put onc condition into another (such as making a term that he

-18-
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or confined and is subject to being committed, who in case of op-
tionally binding himself to do something he should du it . T can affirm
that pledge refers 1o legal considerations which could mean giving the
unavailable the presumption of being available .

What js the imponance of value after all these explanations 7 Yalue

means the price of something as per evaluation because it substitutes it™,

As 2 term adopled by “Fogahan” Al-Zurgani" said : value is intended
to mean what “Al-Imam has made us value™ in “Dirhams and Di-
gaars” . In ather times il could mean “whatever is current between peo-
ple ), Things are either similar or valuable . The similarity is some-
thing saleable either by weight or measurement . The valuable is
saleable otherwise . Jurists have valuable words and terms about value
including e.g the statement of Ibn Al-Qasim : “value is more fair™
Aslo “ibn timeyah” said “In case value is payable upon receipt this is
the most fait" This is because value acwally expresses peoples desire
into that thing at the specific time expressed in “Al-Hadeeth Al-
Shareef saying” Accroding to Its daily price” .

1 banknates have to disappear in order to be replaced , as said , by
credit cards or others , then we will be facing a situstion that cannot be
having any calibration method other than value . Econoraists should
study how could it be fair at a ime full of rigks that may cause some
g:cople to go up and cthers to ga down, seme become rich and others

Ome Paor .

After what has been mentioned I don’t see it to be unexpected if a
dealing method based on valie had been created irrespective of ex-
termal Diagnosis which had become a stable teadition and enstom ac-
ceptable by Islamic jurisprudence . The earlier starts of this have been
quite clear in * Math’hab Al-Immam Ahmed” Which had considered
value as one af the similarities, especially regarding maters of de-
pression and inflation , Which constitute the subject mattex of our cur-
rent research . It has also been included within opinions of “Abi You-
sif' regarding the goverming origin im values , inflation and
devaluation . Also it had been provided for in ** Ibn Otsb and Ibn Da-
hown" in issues of depression and whether to relun the value bul not
its similarity . [l had also been provided for in “ Ibn Timeyah™ in his
discussion to marters of refunding or compensating the equavilent aml
otherissues .

T30 AlArous,port 9, P.36.
ghani Alla Khaleel - pan 5. p- 101 .
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cause it can buy anather similar ilern to it . It is normally based on the
selection, wish and desire of huraans . This substituie according to
sharia shouid be legal and not prokibited (i.e should not be like Al-
Coho! which is restricted or like pigs) it should also bear a Sharia
name and any name contradiclory to Sharia rules is not acceptable {!" .

Compensations and Sharia Parameters :

It had been said in “Al-Dor Al-Mokhitar™ that : What religion has
provided that it should be measured “Such as wheat , barley, dates the
salt ¢ urwciﬁnblc" such as gold the silver * shall never be subject to
any change, but remain as provided for . For example you cannot sell
wheat or barley on weighing terms , otherwise you wail be as if you
were Selling pold for gold or silver for silver on measuring terms, even
if such measuring is equavilent but does not do because the provision
is clear and is even more stronger than custom or tradition and that a
stronger ¢vidence would not be left, 10 follow a weaker or lower one.
Tradition can only be applicable in cases nat clearly provided for .

* 1bn Abdeen” said “His statment was more weighable duc to its be-
ing complementary” . This had been later to whal we have mentinned,
but it shonld be considered of no cancem to “Abu Yousif™ because his
utmost is 1o go deep into this and that be says ** Emergent tradition
comes after provision, bearing in consideration that change of habits
or traditions may lead 1o change of provision even if it were provided
for by our prophet during his life .

“ Abu Yousif” said “It is deemed thal emergent tradition does not
violate , but agrees with , provision because measuring of tha four and
weighing of 0Eol«i and silver has been based an what was existing dur-
ing the period of our prophet and if tradition was conwary at that time
it wenld have also been provided for, In case tradition had been changed
during our prophets Life it would have changed the provision also @,

* Al Hatab" said about khaleel statement {atherwise as per tradition)
that ™ our Prophet as usual or conveyed that in case there is no Sharia
provision for soething it should be treated according to normal tradi-
tions and customs and in case there is none the locat customs and ra-
diGotrs should be followed ¥,

Exiernal things do not constitute a Liability . “Algarafi” said : “As
far as I know personally diagnosed things seen from external in good
view do not conslitute a personal liability".Al-Garafi defines “Pledge”
a5 1 A legal meaning available to an authorized, who is not restricted
{1 Falawi llm.'ﬂnuxi.plll?af.ﬂo.

() 16 Abdeen {Rad ALMokhtar Alla Aldor Al-bukbtar) part 4 . p. 112,
) Al-Haab (Mawabib Al-Galecl} part 4 . p. 360 .
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came to Prophet peace and prayets be upon him and fold him that |
sell camels for “Dinars” bul [ receive * Dirhams™ apd I sell for *“Dir-
hams” and receive “Dinars” . Then Prophet said “ No Problem of tak-
ing them according to their current daily price unless you depart and
there is something outstanding™.

“Ibn Timeyah” directed him by saying : © Alsa if he substituted the
selling price for something, it should be taken for its’ price as guided
by * Omer” in Al Sooun” ; “ They have asked prophet saying to him :
We used 1o sell camels by their allernatives of gold , but we receive
banknotes , and we sell by hanknotes and receive goid in substitute of
it “ he then seid * No problem in case of being received according to
their daily price , In case you part and nothing is pending you may
substitute for (he amount so thal nobody should make a profit aut of
what he didn’t gnarantee™",

The current existing situation for currencies is too far from the first
ong which was eaisting # the early stages of Islamic Sharia . the ear-
lier one was a fully stable corrency .sl'he Process of adaptation re-
sulted into one fact : That the confliet previcusly existing relnting to
the payment of the equavilent or value in cases of depression cannot
be existing in case of a currency that itself has got no value . Accord-
ingly the iten sold will be bared of any cover and this is a matter un-
acceptable by the least juristic rules of any country .

Juristic Rules and Return values :

* Tbn timeyah" said : Retura value is an impartant matter for life
and doomsday interest . It is one of the basis of [sami¢ sharia, ay jur-
ists say * it is the alternate value, alternate-rent ete) . It is also required
in case of subslituting another same as substitution of “wali* for Mus-
lims , for an orphan or agent to ageat eic . It should be evaluated on
grouads of something equavilent to the other similar cne. This is the
satne fair and just principle included in the saying of Almighty Allah
For he commands them what is Just” <) This principle is not
agreed to by muslims only but by all people on earth .

The “ fokaha' in many times may get into dispates regarding the
substitution o something similar in wfg]n or valuc becanse this ac-
wally varies from one piace to anather and from time 10 time bearing
in congideration the substitutes and those who will be substituted , We
say © The substitute of a similar should be the similarity bearing the
same name in traditions which we narmally call * Price” or value be-

(li_;hzmoo Al-Fatawi , lpm 29.p.519.
(2) Surat AV A'raf verse {57 .
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Fiis Problems :

* Al-Hafiz Ton Rajab” said in “Al-Zail” for "Hanabela"” during his
translation to “Mowafag-Eddin Ali Bin Thabit AlTalbani” that : He
has somie opinions aboul sale of exhausted or inflated filses Is that it is
saleable same as the sale of other minerals (like steel and copper) is

rritted 10 delgy one of the two exchangable units when exchanged
y silver ar geld . It is also incorrect to Prohibit people from bor-
rawing moncy on the basis of what the “ Ashab” mentioned that says :
* They are values” because it can also accept another phasc * Salam”
which is not permissible in money as in * pumber” form simply be-
cause they are of different weights and heaviness . Regarding their
weight ils correctness can be judged according to the ‘Math’hab” . He
also said ; “TF he wishes to prohibit them as constituting values only ,
he conld have done so . It seems probable that he has forbidden “ Sal-
am” ing to the stary that says that he has forbidden it for wam-
en in cases of “Tnterest” mrespective of whether the type is similar or
different . Tt has also been conveyed that he had agreed to delay one of
the two exchangable cwrencics in case of differemt values and this is
the more correct according (o the “Math’hab”™ . He also mentioned that
they shauld not be treated as “Valuables™ because they refer lo geld
and silver only , {Abul-Khattab also mentioned this ln ** Al Hidaya” .

Tbclicve that the stary that seys thal rooney is “value” is included in
the statements of many “Ashab” . Some of them hove made it a value
in all cases and violated in this the statement of [bn-Agecl .

** Saeed Thn Al-Mosayab® said “ There is mo usury {interest) except
in goM, silver or anything thai can be weighed or measured , eatable
or deinkable” . Also “Ibn Rahaweya" said : No objection about money
and no objection of * Salam” in maney if can be returned in gold or
silver , which people see like cash but is unclear (. “Al Garafi” said
in* Al Garadi” : the first term is that it should be in cash”. Also Abn
Hanifa and Al-Shafey “ said the same . In “Al Modawana™ it should
be allowable for Dirhams and Dinars but ot for money bscanse it in-
flates . Allowability to him means , contrary to others, same as cash
money . In money there is another third statement characterized by ha-
tredness . In case the conflict arises about money which has get a
valve jtself , so whether they should, according to its type or weight,
and whether they can be unlized or not , Also what i5 the situation
wilh regard to banknotes ? [t definitely comes at the end of money and
cannot be used as evidence as per “ Hedeeth Iho-Omer who said © 1

m Dm-Ruj;bxcubu-zulmﬁMgMHmmmﬂ. 125128
{2) Al-Gharali, Al Zakheers paet §.p. 30 i
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drawings on such coip amd was later named to the coins {currency it-
self) . The view behind it is the job it scrves and this is why its name
had been given (o it and became most popular in moest of mation’s tradi-
tions .

“ Khalifa Abdul-Malik™ inswructed “Al-Hajjaj” in the year 74H to
print vut Lhe cuins and dilferentiate between the real and false ones .
In another story it had been said that the first one who printed coin
and Dinars was ** Mosaab [bn Al-Zubeir™ in Iraq the year 70H .

How could Ihe trae cein (Dirham amd Dinur)
be recognized and what is their weight ?

Since the first stages of Islam, including Sahaba and Tab’cen pe-
rixd, it has been apreed (hat the legal * ditsham” is thal ten of which
would weigh seven weighing units {Mithgal) of gold and its ounce
would weigh 40 dirharas | It is equal to seven-tenthes (7/10) of a Din-
nar and the weighing unit (Mithgal) of gold would he equal to saven-
ty-twe pieces of barley . The Dirham that weighs seven teathes is ac-
tually eqeavilent to (50.20} pieces in weight . All these measurements
are evident according to tolel agreement D . “Al-Nawuwi” said in
Sharh Al-Mohathab' that Dirhams, daring Prophet’s petiod peace and
prayers be upon him, have been of specific weight and value. This
daes not forbid to say that there have also heem Dirhams of more or
less weight, because when the Propher peace and prayers be upon him
released Dirhams the understanding at the time or release is that every
Dirhums the understanding at the Gme of release is that every Dirham
is equavilent to six * Dawaneeg”, cvery ten {(10) Dirhms are equal to
seven {7 Mathageel) and this had been agreed by the ancient people
up today, Provided they shouldn’t agree to something contrary ta what
bad been existing et the Prophet's snd” Al-Kholafsa Al-Rashedecn”
Period . Dealiug with money is an old thing . *| Al-Gowhar” said in

“Al-Sahah” : The eantrary of money is momeyless . If we say some-
body is moneyless this means that bie had become Dankrupt as xf his
money had become nothing” and this is an evidence that mone ‘y
been existing in the Arnb-time . Saeed Bin Mansour said * Mo-
ammed Ibn Zeyad told us refesting to Hammad” to '"Thrahim that ©

“There is no objcetion in borrowing money” @,

{l) Introduction , part 1, p. 236 .
{2) Al-Havwi Litfatawi , parr I p-104.
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referred to traditon and local cusioms, simply becanse in case of ab-
sense of Sharia provision traditional customs will prevall 9,

The fixation term might be contrary or violating the contracs be-
cause it might Jead lo ignorance of price due 1o the fluctuation taking
place in -prices . This puts debitor in 2 situaion of mot kaow-
ing specifically how much iy the amount be is going (o retsn (o cred-
itor and even doesn’t know whether any inflation might net
and there i:baoﬂosuibilitymatlwnﬁg}ughmmmng‘ in g;uml -Thi
i t the niight 10 wron, xpecta-
lous of spprebeasions, ot in cae o loan here sl be a confs

edoess of usury .

Amdin:;yy 1 belicve Lha!.tak.inﬁ'of cummency fluctnatins in con-
sideyation, at the ¢nd but not in the beginning, is a sort of tackling o
an actwally existing Situation other than an apprehended or expectsd
presuniption .

Collection of epinlons .
In case of currency devaluation to the extent that inflation being

mare big , {evaluation of being hig shall be arrived to through tradi-
tions and custom), then it should affect the revenues of post-dated
comtracts and this entitles the affected or injured party to ¢laim com-
pensation for this later injury or loss that 10 him in addition
to forcing the other party % compensate kum legally afier being in-
viled 40 amicable seltlement and the court or magistrate or arbitrator
shouald ﬂ{:lﬁl‘l ta them the fair value, bearing the contract price in
consi 10 avaid multiple or donble-peafiting . values are more
fair and they can suil as 4 general calibration in case of similarities or
others, The measturing of inflation.amount that should be considered
should be based on traditions and customs . We also reject fixational
(ems because they might lead to jgnorance or interest in [oaos . Also
the existence of a muteal mediator depending on vakue is not an un-
expected substimte .
The development of legal money :
“Ton khaldoun” said in his introduiction ; * mint s the stamp which a
coin bears in order fo be used in dealing between peapte . It shou!d
bear a new stamp including drawings or expressions gmt on the coin
ad being engraved so that they appear on this coin as a sign of cur-
rency and after some specialized people evaluate this coin according
to ceriain weight then jt will be suitable for dealing with it

The Temn * coin” or “ minl” was the previous name for the peinter
{or meta) used in printing method) and was then mansferred to the

{1} AkAshbah wal Nazayir, p, 29,
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Muslim, Abu-Daoud and Ibn-Maja and others ). The clear dif-
[erantiation pravided for by all the “Mathahib" is that there is no dif-
ferentiation between catastrophes whether they are much or few, £x-
cept these which are customarily subject to slight dumage which
cannot be controllable, which should not be considered, Ahmed said “
Jam niot talking about tcn or twenty fruits, but in casc of calastrophe of
one-third, one-fourth or one-fifth it should be considered . There is an-
other opinion that says “lower than one-thitd should be guaranteed by
the buyer . “this is according to “Math’hib” Malik and Al-Shafevi int
“AlGadeem” and the resson is that birds should eat part of it and the
wind should drop from it . In case any part of it was extra-ordinarily
damaged the amount cvaluated for it should be equavilent to what had
been damaged . In case of total damage the contract shall become nnll
amdl void and the buyer shoald rcfuﬁga]l the moncy he had paid hack .

Regardinyg the other opinina :

Consideration should be given to one-third of the amount or value .
I case of total damage ur damage of mare than one-third, the amount
of the dameged quantity should be refunded from the total amount or
value . In case of dispute about catastrophe or the destroyed per-
centage then the judgement shonld be thet of the scller becausc the
“Security™ is the origin @,

The devaluation in ewrrency should be taken out of the actual ex-
istence of catastrophe, which could be an expressional delect, as per
the above Hadeeth * why da yem take vour brothce's property without

any right 7 . Indicates that the defecl in the catastrophes sitiation is
“laking praperly without any nﬂ_ﬂ
These arc other means of similarity berween inflation and catastrophe
because catastrophe happens after the sclling deal was concluded and
even after its amomnt had been paid and received by the seller |, in a
way that nothing had been left batween the contracting parties . Nev-
erlhelers judgement had been male by boyer’s referring to seller .

Secondly: The inflation is similar to caistrophe by both being in-
clusive of a parly enjoying more than it descrves while the other
party is suffering loss or damage .

Thirdly: The cmnmon factar with catasirophe is that both inflation
andt catasirophe are non-avoidable, cven if being mown .

The amount or ceiling reached by inflation and should be com-
pensated or retarded from belween creditor and debiter should be

(l) AlMup,tm 6
(2} The mmemp:nlel; P17,
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payment , due to increased inflation, we don’t believe that he had ac-
tually paid this excess amount simply because our calibration here is
“value” which we consider as a proper weighing or measuring scale .
At this time such increase is fictitnous and not real , because the price
had also been affected and he who pays more will be similar to avoid-
ance of risk, which is acceptable V.

The origin on which we base is divided into two :
1- The common rule of not eating other’s property without any right
or causing wrongful loss or damage to them. Almighty Allah says :
“ And do not eat up
Your property among
yourselves for vanities " @),

And also the prophet peace and prayers be upon him said “Not to
harm nor to be harmed .
The private rule “catastrophe” which is an enviromental disaster
like rain and damage of agricultural products”. Regarding ca-
tastrophes caused by human they shall not be considered (e.g
Ammy is not a catastrophe)® . “A shhab" considered one third of
the value of agricultural products in case of catasu'og:c, but not
one third of the plant or tree itself, because what had been bought
was the product " ),
“Ibn Quodama” said : The Products damaged by a catastrophe
should be guaranteed by the seller . Also most of the Medina people
said so . Al-Shafeyi , Abu Haneefa in the “Jadeed” said that it should
be guaranteed by the buyer."Muslim” included in his “Sahih” that
het had instructed that “Catastrophes should be considered” in the
Hadeeth that says “If you buys fruits from your brother, when being
affected by a catastrophe, you will not be allowed to lake any of it,
why do you take your brother’s property without any right ?” this is a
clear provision which should not be amended or contravened . Al-
Shafeyi said" it has not been evident to me that prophet has ordered
the consideration of catastrophes, otherwise I wouln’t have exceeded
or contravened it and if I wanted to make consideration I would have
made it in the “much same as in the few of it". We believe that the above
Hadeeth is evident and mentioned by “Aemma” including Imam Ahmed,

™~
0

(1) Al-Syoote , Al-Ashbah wal Nazayir p. 62 ,
(2) Surat Al Bagara verse 188 .

(3) Al-Gurafe, Al-Zakheera - part 5. p. 12.
(4) Previous Reference . p. 217 .
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shall not be affected” .

Ibn Otab and Ibn Dahoon™ mentioned , about currency dealing with
which had ceased, (hat ; If it were gold this is an indication of its
cheapness or lowered value” .

Al-Shafeya say in “Al-1lawi statemient” that thc most prepondent is
to remaove and avoid causing loss ar injury te both creditor and de-
bitor, “None of them shall be preferred to the other” Regarding the
“Hanabela™ we believe that ¢ of price with them is of no effect .
This is the main Rule of their “Maih’hiab” except what had beza men-
tioned in“Al-Mobdi" Sheikh Al-Islam “1bo Timeyah' said that change
by devaluation necessiates neturning the value in similarides . This is
because similasity cannol be achieved unless upon value . He also
mentioned in ** Al-Falawa” that difference in prices will affect similarity.

The conflict between * Olama™ in this issue and their Hesitation
between the value and its equavilent in caces of slumpuess may be an
indication about their evaluation to money as a method of payment,
but could also be a conflict hecause every “Emam” talks according to
the case he has seen . When “Abu Haneefa" spoke about termination
of 2 contract when mwoney becomes slump , this means that its actual
amaunt had become so lowered to the extent that the coniract became
of pearly no-return value . When Malik spoke about the equavilent
value this means that he had seen it to be more worthy and the like we
can say shout the rest of the “Aa'mma (jurise)”

Originalization of the Subject :

Some “Olama” jusist say that devaluation might be cancelled as far
as the money is circvlating and used in deslings beiween people what-
ever lts purchasing value is . This is the cripinal background for the
four “Mathzhib schools™. It has to be considered ahsotute and that
the collection af the price, loan or sclling value at the time of contract-
ing should be obigatory in addition to any other rights . We find refer-
ence to this statersent in each ** Math’hab” . The question is how
could fair and Just be applied in this specific case ?

Should it be through judgement ucrording to guantity iespect of
lowered value, or should it be based on value irrespective of quantity
it s equavilent to (from gold and other minerals) .

We will do our best to arrive to a jwlgement in this matter and we
say :When we have decided that the debitor should make an excessive
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providing for no-influence of decrease or increase of cmrency-value is
referred o ; “Al-Seyooti says in Al-Hawi" “Maney shall be due from
another according to different maters out of which is “Loan™, It has
been decided thal the proper correct loan shall be returned as it is ¢.5
in case of loaning one pound of coin, then this one pound should be
retumed( 35 it is isrespective of whether its value has increased or de-
creased .

The Hanabela

The Hanabela see as mentioncd in “Al-Mughni” that : ** He who
borrows should retumn the similar in similadtles whether fis price has
decreased, increased or remained as it is . In case the loan was [rag-
menied money which bad been restricled by the ruler or dealing with
it had etmost ceased, the creditor shall be entitled to its equavilent val-
ue . He shall not be bound to accept it whether it was still available
with the debitor or he has conswmed or spent it , because they were
defected while being in borrower's possession . * Imam Ahmed ™' Pro-
vided for this in his sialement about * Broken Dizhams™ when he
said ; * He should evaluate how much it is equavilent to at the day
when he took it , irrespect of whether its value has increased little or
too much” ,

Al-Kadi said : * This is in case people have agreed to abandon deal-
ing with it , but in case they cominued using them in their dealing, re-
gardless of being prohibited by the authority, then he should be
obliged to accept them . * Malik” , Al-Laith Ibn Sa’ad and Al Shafeyi
said “ He is only entitled to what he has loaned, this is not a defect
that happened to it , it is only a change in price same as change of
price for com or Barley, which will necessiate its return as it is . Also
the creditor shall be bound to accept it whether this exchange rate was
high or low) #,

The “Hanabela” have a weak stalenant mentioaed jn * Almobdea”
which says : “ In case of currency devaluation he shall be entitled to
value ¥, Al Seyooti” Provided a statement referred (o Alshafeya say-
ing “ In case of devaluation considesation should be given to value” 9,

The Malekeya say about stalling delay that * He who requires some
com from another intentionally stalled in returning it untill the price of
corn incregses will only be entitled to its value so that the debitor

(1) AMSeyooti , AL Hawl, part 1 ,p.97.

g; knl}odmu.)gmu;mm 6.“2«1-442_
obdes' Afla Al-Ma, , .p-207.

(ﬂSﬂM-Hnipp%m.m pmaep
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country, he equavilenl value should be dwe from debitor in ac-
vordance with the current and newly existing circumstances . Its value
should be calculated at the time of it’s being due and scarce collective-
Iy . If it were due but not available then its cvaluation should be cal-
culated at the time of non-availability. If it were scarce of not avail-
able before being due, then calculation or evalualion should be at the
day of being doe {1,

In " Al-Meeyar” the Rule is : In case of some Dithams being due
frorn somehody, but were scarce or not available at the time of being
due, then their value should be caleulated according to their gold-
equavifent at the due date if available . “lbn Younis” says : If some
Dirhams were loaned to another person but were not available at the
time they were actually needed or required, then this person has to pay
their equavilent value at (he (ime they were loaned and paid to him _ In
“ Ibu Sahnoon" : In case they were dropped or inflated then he should
pay their cquavilent goads-price at the dey of receipl, because money
has got no fixed valuc @

The Malekeya opinion :

The Malekeya have got three comments on money devaivation :

1- Agccording to “Mashhour-Al-Math’hab” Which scems more correct
in comparison with “Shafcya” opinion : “Judgement should be ac-
cording to the equavilent of the scarce currency imrespect of jts
amonnl .

2- MHe should only be liable for payment of its value (as per Tbn Etab/
Tbn-Farhoon and Immam Ahmed) .

3. The creditor shanld be entitled to the same amonnt of his debit ac-
cording to the new currency, This has bevn stated by * Tbn Omer™
but it is rather weak . .

The Shafeya Opinion :

They arg more simiiar to the “Malekeya” in their opinion of " re-
turning the equavilant in value” even if it were monsy or curency
which the goveming authority has stopped itz dealing with . Al-
Shafeyi said in “ Al-Umm” : He who loans some money or used it in
purchasing something and Jater this cumency has been stopped by the
ruling authority, shall only be entitled to his loaned meney or that
which was used in the purchasing-deal ©), The opinion of Al-Shafeya

{1) Sharch Al-ZczghaniiMokhiasar Ehaleet part S , p, 60
(2) Al-Mseyar (Translatad version) part 6 , th 106,
3) Al-Usim, pan 3.p. 33,

-



*Sharia Jurisprudence Regarding Modification of Debts in Times af Inflation *

cumency becomes of no demand then (as Al-Zarghani said) dealing
with it must stop completely

Inflation is a case of steadily increase of prices @ which had been
interpreted to mean the increase of the quantity of money-amount or
any method of payment against their purchasing power . In the
French dictiopary it means : A symptom O a situation that is character-
ized by a general, continuous and increasing percentage in prices ¥,

“Jarists” opinions about money devaluation ;

The Hanafeya ; Abu Haneefa says : * If somebody purchases by val-
uable money which looses its value before such moncy was delivered,
then the contract of such deal will be automatically null and void amd
the buyer should , in case the purchased goods are available, retum
thcm back or return their value or its equavilent in case they are nnt
available . * Abi Yousif and Moharmmmed” Say : The selling cannot be
cancelled by choice, in case he wishes he may cancell the contract-
deal , otherwise he might return the money back ¥, The Malekeya say
(accordiny to Lhe statement provided by “Sahib Al-Sharh Al-Sagheer”
. In case a cash deal becomes null, due to an increase or decrease in
its remaining value that becomes outstanding or pending on ihe other
party, then the debitor should treat it according to its equavilent, by re-
turning this equavilent, even if the goods are available in the country
of the deal or not . In case this exists in another place the wholc matter
should be treated according to the situation existing at the judgement-
date (i.e He should either, at this judgement-date, pay him its transverse
or evaluate the new contingeat as the existing new situation is) ¢,

Abdui-Bagi said : (Even if the money due to one person from an-
other was devaluated) , or any dealinsghwith it has sto completely
becanse of Jts becoming valueless, it should then be changed either by
increasing or decreasing il in addition to the remaining of its original ,
The equavilent of it should be due from the debitor before the change
or complete stoppage ( c.g if it were at the contracting time cquavilant
10 hundred Dinars\Per piece and afterwards become equavilent to

(housand Dinars/Per piece or vice-versa, or became totally scarce or
nof available in the contracting country, even if available in another

(1) Al-Zarghani , Mokhtasar Khalecl , part 6, p, 60,

(2} Tag Al-Arous, 7.,p.373.

(3) Ai-Maajam Al-Waseet ,gm 1.p.536.

{4) Pillardis , in french p, 536 .

(5) Badayi Ab-Snaia’ part 5. p, 242

{8) Al-Dirdeer , M-ngh Al-Sagheer , part 3. p. 62-7¢.
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Sharia Jurisprudence Regarding
Modification of Debts in Times of Inflation

By : Sheikh /A bdulla Sheikh Mahfouz Ren Beyah

Deseriptlve names of Currency changes :

The changes that affect the currency value may, according 1o
what jurists have negotialed, be divided into four cases . These cases
include : A) Depression . B) Scarcity or Insufficiency . C) Inflation or
devaluation . D} Deflation .

From litera) point of view “depression” means that goods are non-
distributable (I’ or non-Salable . Salability means promation . An jtem
can be distributable in case it is of valuc in additien to its heing de-
manded @, I believe that this is an indication, whenever a currency is
scarce in market, there will be great demand on it and its value will be
higher . This is what we call in economics language “Deflation” and
the vice-versa is that when it is offered in quantities bigger than de-
mand then its vatue will be Jower, and this is what we call ** Inflation” .

Scarcity literally meaas , as “Al-Murtada” sald , “If a thing is scarce
this means thal its time is over . When we say that cold or heat is over
this means that they are no longer available . In currency we mention
it from the metaphorical © point of view . But Jurists normeally mean
by Depression that these is no demand on it . A}-Kalsani said with ref-
erence to Abu Hancefa “In case somebody buys for valuable money
which, before the contracting was made, tarned to be depressive, then
the contract will aulamatically become null and void ). The Malekeya
gxpressed shrpiness for scarcity - In this regaed khaleel said:“In case the

{*} Currentlys kceturer il king Abdul Aziz aniversity Jeddah . Previously oceupied the fot
lowing poats in U [slamio Republic of Mauritania :
. ident judge hgh coart af appeal, Depaly prosident of su court . Min-
ister of |slamic Affairs, Miniser of Basic Rducation and religious Afsiss . [{as various
writings , Prinked materitlt snd Researches in * Mikih™ and it originelites .
{1y Al-Zubandi, Tag Al-Arcus , pari 2p, 485 .
Previons Refercaco , parl 7, p, 79

(3) Previons Reference , pan 2, p. 242 .
4) AFKelsani (Baiayi .ﬁ-‘;naiaq pastS. p.242.
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¢ A letter from the stalf ¢

Musaib narrated that Omer Ibn Al Kattab had killed a number of peo-
ple because they assassinaled one man and he said if all people of
Sana’a gathered and nssassinated him I would have killed them all ¢}

The Musiim inevitably knows that if a man Kills one believer, this
will seem as if he kills all people and vise versa . Also he knows (hat
Alnnté?ty Allah gives a soul of the Muslim sacred situation and men-
rioned this in his book and advised his messanger .

If this is the rule on the one who kills only one beleiving soul what
about those who explode buildings and kill hundreds of safe innocent
people such as those who exploded the building full of people in Al
khobar area ! in this safe country !

What is the punishment of those who hide bombs in the way of
hundreds of people to kill them although hey are safe and innocent
such as what happend in some of Muslims countries ?

He who does this is deemed as intentional killer who lies away
from Sheria , and [slam is innocent wholy from such actions .

Islam is on the contrary conserves the Muslims blood , money |,
and honaur as the prophet peace and brrayers of Allah be um: him
md;;'l'he Mushim is al! Haram, His blood , His money and his hon-
our ¥

Islamn also conseres the blowd of those who seek protection and so
their money and honouwr as the prophet peace and prayers be upon him
said “ He who kills (Mushid) treaty maker will not smell the odor of
Al Janna @,

We supplicatc Almighty Allah to protect this country from the mis-
chief<doers and nll those who plan to do harm $o us and we supplicate
that this country conlinues safe and stable and we further supplicate
that Almighty Allah keeps insafe its religion and its leader ship from
all enemies .

It is Allah slone who is the powerful, supporter, and whose help
can be saught

{1y Mawin's Al Tnsn Malik p. 628 .
) Suhusin 6. 13
%) Subih Al Bukhesi v, 8., 47, Sunan {bn Maja v, 2, p, 896
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Almighty Allah hates the murderers and he explained in his holy
book the punishment in the present and the hereafter , Almighty Allah
says

Vi If a man kills a believer

Intentionally, his recompense

Is hell, to abide therein

(For cver): and the wrath

And the curse of Aflah

Are upon him, and

Adreadful penalty

Is prepared for him ™

What a forcing out of Allah mercy and what a dreedful penalty ?

This bad situation of the murderer leads to the surprise of Abdullah
Ibn Abbas when asked about the repentance of the murderer and he
satd to him woe unto you ! how can he repent !? T have heard the
prophet Mchammed peace and prayess bz upon him say * The mur-
dered will come at the day of jedgement hanging his head on one hand
carrying his murderer by another hand his jugular vein bleeding until
he is stopped then he says : “ O Allah this is the murderer of mine, and
Almighty Allah says to (he murderer you will be perished and ordains
to take him Lo hell (¥

The crime of murder is a very big crime . The Quran insured this
and also Sunnah as the prophet peace and Iﬁmyers be upon him says ™
The Killing of the believer is greater than (he termipatioa of the whole
werid "2,

The Prophet peace and peayers be upon him assured on keeping
safe the money, blood and hounowrs he said in Hajjat Al Wada' (Fare-
well pilgrimage) All Bloods , Money and honour are prohibited from
committing a hastile act against

But the prophet peace and prayers be upon him had not sufficed by
thix ordainrnent, be assured that he had advised his Umma all message
olf Allah and his responsibility had ended at that advise in that saceed

dCEe .
P According to these rules, the lawful caliph Omer Ibn Al Khatiab
May biessings of Aliah be upon him sees that the Murdering is om: of
the Most sertous and waerst crimes and referring to this Saced Ibn Al

t1) Al Qamer' Li Abkam Al Qursan-At Gortobi val , 5. p, 332,
(2} Sunan Al Nassee' vol. 7. p, 85,
(3) Sohih Al Bukaei .

.



Aletter From The Staff

When man hean infected, all values and morals meanings will die
inside his soul, as well as the destruciion of love characteristics till he
transfers to an assailant man that dees all had actions which contracdict
the proper behaviour .

‘When the man soul lacks the principles of morality and belief it 7
will steep in waste maze til he (ransfers to an aggressive Killer who
lacks all characieristics of merey .

‘When the wishes of man soul defeated ti)l he becomes a slave of
fancy lo the extent that he will never do anything untill he is ordered
or disordered by it then he will take a serous way, a way of Taghout
{satan) .

All'nlﬁl' ty Allah explained that some people will go this bad way
althou; sy have beelr’: told all facts , therefore they really deserve
the pamful punishment .

One of these types is the assaitants who kill |i|eople . shed their
bloold and regard the forbiden actions as tawful , this type is the worst
because of ils engagement in hostile actions against forbiden and peo-
ple.

Since the son of Adam had committed the crime of killing his
brother, this sort of crime had been prohibited due to its ugliness and
seditions as Almighty Allah says :

" For me, I intend to let
Thee draw an thyself
My sin as well as thine
For thou wilt be among
The companions of the Fire
And that is the reward
Of those who do wrong
The (Sellish) soul of the other
Led him to the murder
Ol his brother : he murdered
Him, and became (himsglf)
Ome of the Inst omes ™ {1t

(1) Surt Al Ma'ida verse 29.30
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