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Omer (Alath belcssing be upon him) has priorities in [slamic his-
tory, assiduity in religious matters and aggressiveness to establish
firmly the sharia laws. Out of that we quote :-

1- Omar is the first person who aanouce the greeting as the sign of
ending salat (prayers) and the first who declared loudly the greal-
ing ( Alsatamu Alaykum)

2. He is the first who highten Mugam Ibrahim ( Abraham residance

} and make it where it is now, before it's beside the Sacred
ouse .

3. Qmar is the first who introduce the registration and archives sys-
tem in the ofTieial transactions .

That is only becouse he has a comprehensive understanting
deep knowledge of Islam orders, Instructions and understanding
the indications and memming of shatig texts by deduction or ex-
plantation . His assiduitics were correct it is narratted about Go-
baissah Ibin Gabir he said ; I didn’t see ever a man mast knowleg-
ible of Allah, best recital to Holy Qur*an, and most comprebensive
in religious matters, than Omar [bin Al Khattab (Allsh belessi:ig
be him )} . Because of his higher rank in assiduition and anal-
ogy he used to consult (Al Sahaba) in his decisions and make sure
they support it . The following up person to the books in the field
of comprehention and principles in Islam will find many Quota-
tons were taken from the applications and judgement recognized
and intcoduced by Omar (Allah belessing be wpon him} As an ex-
ample of preference in comprehend problems quoted from Omar’s
applications we find that Mobamed Al Kittani in his book
{ Mw’ajam Figih Al -sallaf) quoted more than 40 problems pre-
fering Omar (Allah blessing upon him) Judgement. Ibin Gu-
damah Quoted about thousand problemg . While Thin Rushed
Quoted more than 40 problems preferting Omars decision in his
fatawa (Beok) . All this neccessitate to pay much attention and in-
terest to Omars , comprehends and assiduations in the unversites
and scientific reseachs .

May Allah forgive Omar Ibin Al-Khatiab (Allah belessin be
upon him ) He had been brave in [slam just in his subjects bumble
in himself, comprchensive in his religious , assiduative in fol-
lowing up Sahab narrations sbout Allah Messenger and their
memorization for his narmattions mefivated by eageruess not to
give a chance for the nation o mislead the way of Islam -

-89-
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wa Alaykum Al Salam (and peace be upon you teo) : Omar, asked
(permitting) could I come nearer . The women replicd : do if you in-
tend goodness or don't (otherwise) . Orar came nearer and asked :
What is the matter ? The wornan replied : night and cold compel us 1o
stay where we are , Omar asked ; What about the children why are
they crying : The woman replied : It is Hanger . Omar Asked : ( What
are you cooking in that pot) . The woman replied : Nothing I make it
like this wishing them to wait for it fill they go slecp and Allah Is the
judper between us and Omar . He said : Ay Women, may Allah beless
you, how could Omar know that you are here having nothing 7 She re-
plied, how conee ke is governing and igaoring us .

Aslam said, Omar came to me and said : Let us go . We go back (to
Madine) walking fastly Lill we reach the house where flour is kept,
Omar took a bag of flour and some fidness ! He ordersd me Lo put it
on his back . I (Aslam), said : Let me take It for you . Omar replied :
will you take my sin the day of the last judegment 7 your mother
hadn’t bors you ? . T (Asslam) put the bag of flour and fatness on his
(Omar) back. Omar went, and lP;lol]aw him fastly . He went to where
the woman emd her childeen are, he put the things infront of hex . He
took some of the flour and asked her to sprinkle the flowr into the pot
while ke is stiring it (The action of cooking) . Omar blow under the
pat to make the fure brighter tll the food is ready . He asked for an-
other pot (plate) to pour the food . the women brought plate . Omar
poured the food into the plate and asked her to feed the children while
he is puning some of the fatmess on the surface of the food blowing it
to become cool . He keep 10 do 50 till they satified and he left the re-
main of the {lour and fathness to the woman and her children . He
stand and do i, The woman said thanking him for his charity ; May Al-
iah reward you goodness, you are most fit to become a governer than
Omar (Mo'min princedom) . He said : say good to (Mo'min prince-
don) whea you came 10 see him and talk to me there if Allah willing .

Then Omar went aside to some place from which be could see
them { the women and her chitdren) . T though he has something to do
eise . He didn't spook ta me till 1 saw the children wrestling with each
other . Than they slept and became calm . Omar said : (O’ Aslam hun-
ger made thern awake and cry . I didn't like 0 go back till I see them
it the sitution you see ¢!

(1) Sce: Fada'il Al-Sahahe by Thin Hanbal .
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d- ‘The wifes of Allah Messenger (peace upon him) guided by geal-
ousy gathered against him once . Ibin -Al Khattab tell them Aliah
might subistitute his messenger (peace be upen him) betier wifes
than you shall he decide tp devorce you because you Fﬂmm
against him , ( Qur'an revealed this in surat Al Tehrim ) ¢

Many {Sahaba) withnessed for Omar by charity and knowledge
. Ibin Massa'oid said about him {Omar had been the most knowl-
edgable of allah, the best recilal to holy Qur'an , and the most

comprehensive in religion matlers

Westem scientisis were fond of Omar charachtur and manner,
his policy govemning the country and his justice . One of the west-
erm scientists said {If Muslims have got no personclity other than
Omar in their past history, it iy enough for them) . Al-Agaad was
interested much in the life of Omar and his deeds . He published
an ample book named (Ingenuity of Omar) .

Omar took khillafa (as a governer) after Abu-Bakar (Allah be-
lessing upon him) He had thc Martyrdom being killed by the
hands of the magian Abu-Enlo,aah . He died when he is 63 yea:s
of age and had been barried beside Allah Messenger (peace
him) and Abu-Bakar {Allah belessmg upon him). Omar (Allah be-
]essmg be upon lum) was a piaus, 2 just and 2 hermit . Many nar-
rations about his interest in his subjects were quoted , we choose
the following story told about him .

Imam Ahmad narratted about Zayed Ibin Asslam abow his fa-
ther he said : T went out once accompaning Omar Tbin Al-Khatiab
to the Harreh wagem (place), when we reached (surrar) a place
three miles from Medina . We saw & light of fire . Omar Ibin Al
Khattab said to me Q’gsslam [ think some travellers decide to
spend this night where we see because it is cold and dark . Let us
conie to them ( meaning to look after their needs and give help
they might need) . When we came ncarer we find a woman with
her children, and a pol is on the fire while the children cry from
hunger .

Cmar (Allah belessing be upon him) said : Al Salamu Al Ykum
{ peace be upon you) C'owners of the light . The Wornan replied ;

(1) Surat Al-Tohrm verse .
{2) Ragalt Al-Szhaba /263,
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Quo'ran reconciled Omar opinions in many situations showing his
higher spritval knowlage and statues .We quote the following sit-
uations .
Omar Bin Al-Khattab point to profit Mhohammed (Allah prayers
and peace be upon him) to take the station of Abrham as a place
for prayers. Qur'an has been revealed reconciling his point . Al-
mighty Allah said :
* And take ye the station

Of Abraham as a place

Of prayer ; " 10,

—
0

2- He, (Allah belessig he upon him), required gentely from Allah
Messenger peace upon him to tell his wifes to wear veil . Al-
mighty Allah revealed :

“ And when ye
Ask (his ladies)
For anything ye want
Ask them from before

Ascreen™ @

3- Allah Messenger peace upon him seek the advice of his friends
about Bad'r (Dattle) captives . Omar Ibin Al-Khattab adviced they
should be killed and no redecmption should be accepted . No one of
Allah Messenger { peace upon him ) fricnds (Sahaba) said the
same advice . Allah revealed Que’an reconciling what Omar Tbin
Al-Khattab adviced :

“It is not fitfing

For an A posile

That he should huve

Prisoncrs of war nntil

He hath thoroughly snhdued

The land . Ye look

For the temporal goods

Of this world; but Allah

Lookth lo the hereafter :

And Allah is exalted in might , wise * .
{1) Surar Al-Bagarah from verse 12S .

(2) Surar Al-Abzab from verse 33 .
(3) Surut Al-Aafal, verse 67 .
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Immortalized Personnelaties

Omar Ibin Al-Khattab
40 B.H 23H

By Dr. Mohamed Bin Saad Al Showay’ir (¥

Abu Hafs Omar Bin Al-Khatiab Rin Neficl Al-Gerashi Al-Adawi
. The second of the sensible Khaliffa's . He is one of the most ag-
gressive and opressing Gorashi's youth o the Muslims in (e early en-
voy days . Whean He became a Muslim, Muslims feel reliefed . Abdg-
Labi [bin Massa'oud said ( we Havent worshipped Allah openly till
Omar ( Ibin Al-Khattab) became o Muskim ) .

He became a Moslim in the 6th year of the sent . He has twenty
seven years of age that time . He is one of the ten persons had been re-
Jjuiced by entering the heaven (Tunnah), ane of the prateful Sahaba jur-
ists , Abdu-Alahi Tbn Massa’oud said { His [slam is an openness, his
cmigration (Hijrah) is 8 victery and his judgement (Governing) is 2
merecy (to Muslims) .

Almighty Allah, grant Omar Knowlage, give him wisdom end keen
understanding in religious mattess . It had been nagratted about Allah
messenger peace upon him, he tell his friends (Sahaba), 2 dream He
said ( [ dreamed bave been glven m big bowel filled of milk . I
drank till I satisfled . I feel it flow im my veins throngh my body
and skin , Some of it remein in its pot. I gave it to Omar Ibin Al
Khattab, can one inlerprate this for me ? They said 0’ Allah mes-
senger it is knowlage given to you from Allah till vou are satificd and
some of it remain, you gave it to Ibin Al-Khattab. He Allab prayers
and peace upon him said ; (vou ure right) . Allah messenger { Allah
prayers and peace upen him ) prays for Allah to make Islam sirong by
the aid of the most loveable to his Almighty out of two mem, Abu Ga-
ha! or Omar Ibin Al-Khattab .. But it is Ibin Al-Khattab who make Is-
lam became strong , s0 he is the most loveable man to Allsh .

(*) _EBditor-in-Chisf of sacndfic Pescarch Jowrnal, issued by Supreme Board of scholars,
Saudi Arabia . He is & comsuliant ia 1he offics of His eminence, Mofii of Saudi Arabia
He edited seventeen books -
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rnd Prophet's (Pbuh) fraditions ..

As fur the suying, in the question, that same people do not care
about wasting of the excess amounts of foad , as a matter of fact,
this is far prohibited , because it shows ingratitude . Allah prom-
ises those who thank Him far His favours with more benefactions,
whereas He threatens those who are angrateful and bhandle His fa-
vours with carelessness .

Alluh js all knowing -
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hibition of such behavior . This violation {s forbiden according lo
ﬂ rules related to feeding behavior, and there is a clear threat lo
those who violates Allah commands, as it is evident from His saying :

* Lgt those beware who
Withstand the Messenger's order,
Lest sorae trial befall them,
Or a grievous Chagtisement
Be Inflected on them "

Il excessive eating and drinking is forbidden as general, it is
worthier its probibition should more intense during Ramadan for its
speciality, It is the month in which onc should fecl hunger and absiain
fram physical desirers and remember beaefactions of Allah, and o he
more obedient 1o Allah during it . All these contradicling excessive
eating and drinking as it is causing laziness and relaxation, particular-
ly after break fasting .

Taking alf that mentioned above imo consideration, rush to pur-
chasing & ot of foods for Ramadan is not permissible , epsecially if it
|zads 10 extravagance consumption of focds and drinking . Also, wast-
ing of excess amounis of foods is far prohibited as il is a sign of no
thanking o Allah and ill bandling of wealth and carclessness in using
il . Allah promises those wha thank Him with more beaefactions, and
threatens those wha are ungrateful :

“ And remember ! your Lord
Caused to be decluryd (publicly) :
1T ye are grateful, I will
Add more (favours) unta you 3
But if ye show ingratitude, Truly My punishment
Is terrible Indeed * 3.

Good caring of benefaction and its presevation is away of thank-
ing Allah and remembrance of His charity, while wasting of wealth is
ingratimde and ungrateful behavior .

To summarize this case, rushing to purchase a lol amcunts of
foods for Ramadan, is farhidden if such amonnts ars in excess of
one’s requirement and as it leads to harmful sequels . Besides,
such conduct , is yoilating rules on (his regard as stated by Qut’an

(1) Surat An-Nur, verse 63.
{2} Sucat lbrakim, veise 7
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drink and one third for breathing, because eating bellyful is a canse of
body heavyset and laziness in ritval performance . Stomach filling
also causes difficulties in breathing . It is said, that belly is the orgin
of allments and regimen is the best of cures, which means the cause of
ailments, is to eat while the belly is still ful] whereas reglmen or belly

empiyness is a precaulionary measure sgainst such ailments

According to Shafie school , cating in excess to siemach fill is
reprehensible . Stomach fill means, one should not feel hungery . Eat-
ing more than required is reprehensible, whether the food is from own
eater eaming or from other’s earnings (invitation for instance) . In an-
ather sztzi)ym,g, excessive enting is forbidden, as it may result in harmful
effect

In Imam Ahmad shoo{ and in accordance with Sunah, belly should
be in thirds as mentioned above, though one may eat more than the
third if it wil} not harm him . But cating 4 lot with fearing of harm and
indigestion, is forbidden and this seems to be sound.i.c. not to excecd
the limit of need ¥} | It is stated in Al-Forou'that, Imam Ahmad said
that the eater will not has tenderheartedness when he fills his belly .
Imam Ahmad added, the servant will be rewarded if he neglects his

desires, unless it is voilating Shari’ah @,

From the above discussion, it appears that excessive consumption
of feods and drinks and other human requirement is against what has
been stated in Qur’an and tradilions of (he Propbet ( Pbuh) , regarding

(l) Al-Quamn Al-Figheyah, Tbn Jazi, page 288, Dar A¥-Clalam, Beinut , Lebraon. Bitwghat
Al-Mesalik ila Muih Altwam Mulik, Ahmad Ab-Sowd, vol2, plp
527 DarN w'rein, Beinut, Lebanoa, 1405-1988 , Astrl AbMudasik Sbich Irshad
Salik i Figh Al-lmum Malik, AJ-Kishnawi, vol3, page 350-351, Dar AlFika , Buml.
Lebonom. Al-Fawakih al-Dawani sta Hesalst Abi Zaid Al-Qairawani, Ahmed AL
Nafarawl, vol 2, 344-245, Dar Al-Fikr, Belror, Lebamon .

@) Ndwya Al- M&f‘ ila Sharh al-Minhaj, Al-Ramli. vol.§, page 376, Bookshop ad
Pprinting press company of Mustafa Al-Babi Ai-Halabi end sous. Egypt, Tast edition,
13BG-1967 . Mughn ALMm; ila Ma'cefat Alfath Al-Minhaj, Al-Sharbind, vol.3,

345, Bookshop compasy antmahAlBablMHa’lnbimd
ngpl. 1377. 1958 almn ala d!(hnhh AI -Bijairmi, Bookshop and printing press
company of Mlsuﬁ -Bubi Al-Halsbt and Sons, Egypt, last edilion 1370-1951 Cnle
youbxudA.nmvolB page 298, Dar lhya' Al-Kutub Al-Arsbiyah, Faisd Eisa al-

Babi Al-Halabi, Egypt .
{3) Kashf Al-Qina" us Matn Al-Igna’ , Allohud 119 alamALKumb Bal-
me, 1403-1581 . Al-Tnsaf, Al- Hmh\ln. vold, page dlnmmd

Hamid Al-Fagi, Ildadluun.lelyuM-MAlArﬂn mHmyca.lm
Lebanom. Shazh Muptaha Al-Iradat, Al-Bohouti, vol.3, page 91, Dar Al-Fikr .
{4) M—Fomu, 1bo Muflih , vol.5, page 302, Alam Al-Kutnb, Lebanon, 4th edition, 1405-
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cating more than ane’s need siffs belly, causes fatness which may
end in different kinds of diseases, thus treatment is more needed than
it is needed to cure effects of less food intake " (1) |

Jurists have studied excessive consumption of foods and drinks
and what shonld be avoided with regard to it . Accerding to Hanafi
scheol, food consumption should be sufficient to protect vnself from
harm and makes him able to perform prayer in standing position . If
consurnplicn exceeds this limit, i is reprehensible { almost forbidden).
It is also said, amount of food in excees to stomach filling is- for-
bidden, i.e. any more amount the eater feels that it may harm him, The
only exception to this . is to eat more for reasons of fasting lolerance
the following day or to encourage a shy gucst, but it should not he for
food rejoice, as Allah Almighty dispraises the disbeliovers for the en-
joyment they feel i eating :

“'While those who reject Allah
‘Will enjoy (this world)
And eat as catile eat
And the Fire will
Be their abods ™ @,

Also, the Praphet (Phub) said (The worst of all containers man
has ever filled is his belly , it is sufficient for him to eat some bites of
food that help him to stand. Should he fill his belly he has to let one

third for food, onc third for drinkiag and one third for breathing " '

In Maliki school there arc ten characters of eating good manners
include ; to eat less food and to let one third tor food, one third for

(1) Al-Jame [; Ahkam Al-Quran, Al-Qurtold, vol.7, page 191-192, 20d edition. 1372 . Ah-
kam Al-GQuran, Ton Al-Asahi , second pert, page 781, westified by Ali Mobammoed Al-
Bljawl, Dar Al-Filr .

Surat verse 12,

2) Mubammad,

(3) Musned Al-Imam Abmad, \'olﬁ,pu%e 132, Al-Moktab Al-Islani . Sanan AlTetmidhi,
vold,page 510, testificd by Kamal Youssf AlHout, Dar AFKulub Al-flwuiysh, Beirut,
Lebanan. st edition, 1408-1987 . Kashl Al-Khafa wa Muzes] AFAlbas, Al-Ajlouni,
wol2,page 260, Al-Resalah Est, Beirus, 3nd editiom, 1403. 383, See Hashiyrt Radd Al
Muhiar ala Ad-Durr Al-Muihiar, Thn Abdesn, vol.6,poge 338-339, Dar Al-Fikr, Beirut,
208 edidon, 1386-1966 , Hachiyar Al-Tabtawi sla AlDur Al-Mukhar, Al-Tahtawi
vold, 170, Dar Al-Ma'erfa, Bearut, Lehanon | 1395-1975 . Sharah Al-Wigayah ,
o Masood. Hwmish Kashf Al-Huga'sq Sheah Kanz Al-Daga'eq. Al-Afghani,
val.2gage 229 . Qur'an and kslamic studies, Kratchi, Pakistan . AlLidhtiyar I Ta'les]
Al-Mukbtar, 1on Mawdoud AFMawsil] Al-Hanafi, vol4,page 172-173 , Dar Al-Kutub
ALBmiyah, Beirot, Lebanon .
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97- Rule On Excessive Consumption
Of Foods And Drinks :

The enquires says at the advent of Rarnadan, the people use to
purchase large quaatities of foods and drinks , which may he
more (han their needs . The enquirer adds, some people prepare
much more than they really require, and that means the excess
amounts of feod is just o waste. The eyuirers concludes, what is
the rule in this case from Sharia’h point of view ?

In answering this question, we have ta know that, Allah Aimighty
has created man and provide him with what he requires regarding
foods and drinks . Also Allah foreordains the need of man for food
and drink and makes it opturnum, that excessive consumption or in-
sufficient satisfaction will result in harmful effect . This need adjust-
meit is not changing with time or place, this is because what is fore-
ordained by Allah for man, is eternal and will never change . Allah
enjoins fasting of Ramadan and abstaining from food and drink intake,
for a predistined wisdom and knowledge - Althongh fasting is a wor-
ship and adherance ta Aliah’s command, at the same time, it is 2 soul
retormation and a period for rest fram the burdens of food amd its un-
desirable effects .

Food intake int excess of need is definitely is a reason for harm, be-
sides il is disobedience to Alluh ordaie concerning prohition of ex-
travagance in foed and drink as stated in His saying : “ Eat and drink
but waste not by excess ” . I mam Al-Qurtobi said in intcrpretation
of this verse : Tbn Abbas (Bless of Allah be upon him) says Allah per-
mits food and diink unless it is used excessively or boastful . Food er
drink need, is that which satisfics hunger or thirst, and this is rec-
ommended (mandub) by Sharia'h and reason, for it is preserving body
and protect sences “. Then he added * There is a disagreement about
intaking of more than requircd of foods or drinks , a3 there are two
views : one says it is forbidden and the other says il is reprehensible
(makrouh) . This latrer view is adopted by Tbn Arabl and he says it is
sound . [t is said that there are many advantages for less [wod eating
include the following : a man will be more healthy, more inteltigeat,
fast memorizing, less sleeping and of geodl moed . On the contrary

1) Soral AL-A'rl, verse 31 .
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divorce " ! . So it is fair if the divoree of a person who drinks in-
toxicant by his own will, is regarded as valid divoree, in order not to
reward him for his sin if it is considered otherwise .

As far the statement of the enquirer that he has shown resistance
o drinking, it is meaningless because according to lhe circumstances
described by the enquirer in his question, he was not under pressure to
drink . Therefore his divoree is valid in accordance with the majority
of opinions .

To sum up this ease, valldity of the drunkard’s divorce is dis-
putable, but the majority of jurists hold the view that regards it as
a valid divorce . Since the drunkard commits the sin of drinking
alcohol by his own will, he should be responsible for his deeds on
the same basis as a sober person . However, some of the jurists are
of the opinion that the diverce by the drunkard is invalid due to
the absence of mind and (o be treated on similar basis as the mad
and the asleep who are pardoned . But this kind of divorce is more
entitled to be valid, so that the drunkard should not be rewarded
for his sin if the divarce Is considered as invalid . What mentioned
about the resistance of the enquirer is meanmgless, as it is appar-
ent from the question that he drunk the intoxivant voluntarity .

Allak knows best .

(1) Susan Tba Ms:{:': vol.1,page 659, testified by Mohammad Foa'd Abdul Bagi, Dar Ihya
AlKutub. AbArabiys, Faiial Eita Al-Babi Al-Halabs, Egypt Sunaa Al-Termideg,
vol3,page 450, lestificd by Mohammad Foa'd ABdul Dagi, Dar AFKutub AlJkmiyab,
Deirot, Lebanon, 1408-1987 . Susan Abu Dawud vol.2,page 259, testificd Mohammad
Mohiedin Abdud Hi d, Modern Bookshaop, Sayeda, Heint. Kashf Al-Khafa wa Mu-
xedd Al-Albos, AbAjtouni , vol.1,page 389, Al-Resalah Esl, Beirul, 3nd cdition, 140D3.
1983 . Sunan Al-Darqutai, vol 3.page 257, tasteficd by At-Seyed Abduileh Heshim Ya.
mani Al-Medoni, Dar Al-Mahasin printing , Catrn . The fotlowing Sommentry iy
queicd from Sunan AkDarquini = “ This Hadith is narrated by Al-Termichi and said it s
u fair tradition . The Hadith is also narrated by Abu Dawud, [bn M2jah , Ahnad and Al-
Hakim , The transmitted chain of the medition inchudes the despuied Abdul Rahman b
Ardack, who aas vsknown to Al-Nasa’e, where as he was credible to others and ac-
md% , Al-Hafiz said it is ¢ fair traditon - In Al-Tabrani it is naeted by Fedhalah
o d and the transmission chain iscludes Ibn Lahei’a . In Musnad of Al-Hareth
Tbe Abi Osme it is naraled by Obada It Al-Samit and il is eaccable radition, hough
itis interrupezd . Abdul Razig said, it Is naraed by Abu Zar ako traceable wilh inter
ropton, whete the narrauve of AN and Omar is uatraceable ", )

Sahlh Al Inme’ Al-Saghit, Al-Albani, vol3, page 62, Al-Makiab Al-lslami, Beirul,
2nd edltlon, 1399-1979 . al-Albasi said it is & [l tradition .
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divorce ¢V, which is adopted by two of Hanafi school jurisis, Al
Tahawi and Al-Karakhi . This view based on the resemblance of so-
briely due Lo intexication to the 10! of consciouness in case of toking

anaesthetic or medicine ¥ .

Tbn Hazm has a elear view thal, the divorce of a drunkard is not
valid, depending on the the saying of Altah Almighty :

“ 0O ye who beleive
Approach not prayers
In & state of intoxicatien ,
Until ye can uaderstand
All that ye say ... " ¢}

Here il is stated (hat, (he intoxicated does not know what he is say-
ing, and that who knows what he i suying is not a drunkard . There-
fore, that who has been sated by Allsh Almighty s not knowing what
he is saying, is not subjected to any rule, whether it is a divorce or oth-

ﬁ{?u oharmimad has mentioned many cvidences to support his
vlew ).

According to all what mentioned above, there is a disagreement
between the jurists regarding the validity of the divorce of a drunkard,
although Lhe majority hold the view of ils validity . It may be this is
the sound view, and the person who intoxicates himself voluntarily,
should be held respensible for his deeds . Since the divorce of a sober
ﬁrson is valid, even If he is joking, according to the tradition of the

het {Pbuh) ( Threc mattcrs are considered serious even if they
Bre handled in a joking manner ¢ wedtnck, divorce and revocation of

() Al-Mughni wol Sharh Al-Kabir, lon Quéama, vol.B, page 285, Dar Al-Kilab Al-Arebi,
Beiul, on, 13921972 . Sex Al-Majmou', Al-Nawawi, val.17. page 62-55 .

{2) Bada'e Al-Sam'e, Al-Ikhtlyar ]i Ta'lec] A Mulchur Ibn Mawdoud AMawsili Al-
Hawafi, vol.3page 124, Dar Al-Kusub Al-Omayah, Beirut, Lebanon .

(3) Sura An-Nita, versc 4] .

(4) Al-Mnhatia bil A'thar, vol 9, page 471-476 . Dar AFKuiwb Al-limiyoh, Beiruy, Lab-
anon, 1409-1988 .
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hut if someone takes a drug or a hypunotic for treatment and it affects
his mentality, divorce of such pecson is invalia <7,

In Hanbali school of thought, a person who lases sobriety as a re-
sult of &mkmg an intoxicant or a similar drink, and divorces his Wlfc
the divorce is valid, even in case of complete loss of faculties @
Shaikh Al-Islam Ibn Taymiyeh holds a view of the invalidily of the
drunkard’s divorce , He argued that, though the drunkard is sinful for
driking en intoxicant, but he is in siate of mentalily in which he does
not know what he is doing , and thersfore uttering of divorce . in such
condition, is not expressing a real intention . This is similar to the one
who loses sanity as a result of intaking a forbidden subject , although
his madness is due 10 & sinful deed, but his divorce or sayings are in-

considerable ¥,

It is clear from the sayings of the jurists, that the majerity hold the
view of validity of the drunkard's ‘¥ divorce, depending on the narra-
tion of Ibn Abbas, Ali ad Mua’weyal . This is als the view ol Saced
Ibn Al-Mosayyeb, Ata’ , Mujahid, Al-Hassan, Ibn Sirrein, Al-Shoa'bi
and some of the Followers . Also, it is the view of Abu Hanifa, Malik,
Abmad and it is one of the two vicws of Imam Al-Shafie, as men-
tioned above .

There are olher views which show the invalidity of the dronkard's
divorce, according to the narratives attributed 1o Othman, Omar Ibn
Abdul Aziz and same ul (he Followers, and this is the other view of
Imam Al-Shafie . IInam Ahmad has a narrative of invalidity of such

(B Ihid . A)sn sec Nihaya Al-Muhij ila Sharh Al-Minhaj. Al-Ramly. vol 6, poge 424,
y and Bookshap of Mustafa Al-Babi Al-Halabi and Sons, Egypt, last edl!lon.
1967 Hawnshi Al-Sharwaai and Al-Abadi on Tuhfat Al- Mdnaj. Dbn Hajar At-
nylhm vol8,page 3-4, Dar thya' Al-Turath Al-Arabi . Al-Manaw' Shach Al
Muhazzh, Al-Nswewi, vol.17, page 62-65, Dar Ab-Fikr, Klfaynl Al-Akhyr fi Hat
Chays Al-lkhuw‘ Abi Bakr Ibn Mohwnmad Al-Hussaisi , vol 2, 39’8:% (04-105, Dar
AI Fikr. Mughni Al-Muhlaj, Al-Shirbini Ai-Khatieb, vol.3, poge 1, Mustafa Al-
bi AJ-Halabi and Suns Buokshop and Printing press company, Egyp, 1377-1958 .

2 mr Al-Qina’s un Matn AI-IA‘na a , Al-Buhouti . val.2, paga 231-15 . A'lhm AL
Kuiub, Balra, 1403-1983, Nayel Al- Ma'arsb bi Sharh Dalil Al-Tulib, Iisam Abdul
Qader Al-Tughlibi AlShaibani, vol.2, page 166, Dar Thya' At-Kulh Al-Arabiyo, Faisal
Eiza A)-Babi Al-Holahi, Egym .

(3) Majmou® Fatawa Shaikh Al-Jslam Ahmad Ibn Taymiyah, callecGon and classifieation
of Al-Shaikh Abdu] Rahman Thn Qasim and his sos Mohemmod . vol.33, page 102-103,
under the suparvision of Qeperal Presidency of the Twa Holy Mosques .

(4) Bada'e Al-Sana’c .
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later on he toses sobriety as a result of headache ¢?,

Imam Malik holds a view of the validity of a drunkard's divorce.
His argument is based on what has besn narrated on the authority of
Saeczd Thn Al-Moseyyeb and Sulaiman Ibn Yasar, when they bave
been asked about a dronkard kills or divorces his wife, they replied :
If he divorces his wife, the divorce is valid, and if he kilis, he should
be killed @ , Validity of the drunkard’s divorce ‘¥, is a common view
in Maliki school, because he s subjected to all obligations and judge-
meats such as redaliation for homicide, prescribed penalty thadd) for
aduleu); or slandering and make up for prayer and the validity of di-
vorce @

According to Imam Al-Shafie, If a person is intoxicated due to
drinking aloohol or wine and then divorees his his wife , he is obligat-
cd to adhere to this divorce . This Is because the sin of drinking al-

cohol and intoxication will not abate any obligation or divorce ! .
Imam Al-Shafie also explained how it is fllogical to compars the
drunkard with the patient or the mad, regarding loss of comscioumcss .
It is said that a pabient or & mad will be rewarded and his sins are par-
donable due W their diseases, while the drunkard is a sinful wnd is
charged for his drunkeaness . Moreover, mad is exempted from all ob-
ligations such as prayer, fasting and pilgrimage and the like, whereas in-
sobristy dus to intoxication is not excuse Lo exempt from obligations 9,

e,
anou, 2ol editon, 1402-1982. Sse lachiyat Rdd Ai-Mubtar ala Al-Duer Al-Muobdsiar,
Ibn Ahdsen, val3.pages 235-240, Dar Al-Fikr, Beirmt, 2nd edition, 1384-1966. Ha-
shiyat Al-Tabtawi ala Ai-Dure Al-Mukhler, Al-Tehtawi, vol. 106107, Uar Al-
Ma'zefa for Prioting and publication, Bairut, Lebanon, 1395-1975. Slereh Fath Al-
Qadie, Thm Hammagn , vol3,page 439-491, Dar Al-Fikr, Balnat, Lebamon. Kashf Al-
Haga’eq Sharh Kanz AbDaga’eq, Abdul Hakun Al-Afghani, vol.l page 189, Dept of
Q“"””“sk‘ﬁ'i“‘ﬂ'.,“‘“i»’i"}‘*‘”“‘%‘?‘mm Beins, Lahanon. Tod Al

(2) awanin iqhiye, A7d, ey ' am, Beirut, n. -
J:!I:-Si.r Al-Tluaninahi, Iri Shas, m& by Dr. Mohammad Abtm Al-Ajfan md&bﬂﬂ
Hafieay Mansour, vol 2,page 141, Dae Al Gharh Allslami, [sc odiion, 1413-1995 .

(3) Al-Modwwanz Al-Kubra, Narrateon of Imsam Sahnoun, val. 1 page 129130, Dar Al-Fike -

(4) Al-Ma'ona ala Mozzhab Alim Al-Medioah, Al-Baghdadi, vol.2, puge 84, westified by
Humaish Abful Hag, Nizar Mustafa’ Al-Daz Dookskop, Riyadh, Makksh al-
Mukkorrsdh, (415-1995 . Sharh Mingh 2i-JaBll ala Mukhtasar Khalil, vol4, page 44-45,
Dar Al-Fike, Beirut, Lebanca. J51 edition, (404-1984 . Mawahib Al-Talil, Al-Hatteh,
vol4,page 43, Dar ALFikr, Beirut, 2nd edition, 1398-1978 , A¥Taj wal [klil, Hamésh
h;opgml;i!’:a AbJall, Al-Mawwaq, vol4, page 43, Dar AlFikx, Beleul, 28d editian,
1398.1978

gi mUmm, Al-Imam Al-Shafie, val.5, page 253, Dar Al-Ma'reta, Deirat, Lebanon .

id +
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There are muny traditions in Sunnah that state the prohibition of in-
toxicants and its harms, Abdullah Tbn Omar morrated, Allsh Mes-
senger, peace and blessings be upon him, said “ Whoeever drinks al-
coholic drinks in thds world and does nat repent (before dying) ,
will be deprived of it in the Hereafter "V, [bn Omar also narrated,
the Prophet (Pbub) said (Any intoxicant is [orbidden and whoever
drinks alcoholic drinks and dies addicted to it before repeatance ,
he will not drink it in the Hereafter ) @,

As divorce between couple may occur as a result of drunkenness,
the jurists hold ditferent views regarding the validity of such divarce.
According to Abu Hanifa school, if 2 person loses sobriety as a result
of committing a torbidden deed such as drinking alcohol &l in-
toxication, divorce i this case is valid as it is evident from the saying
of Allah Almighty : * A divorce is permissible twice ... * up to His
saying * So if s husband divorces his wife (irzevocably), he cannot
, after that, re-maxry ber until after she has married another hus-
band ... ¥ . These verses don’t differentiate between who is drank-
ard and who is not regarding divorce, unless there is an evidence for
exceptional cases , So, as the loss of sobricty is e result of a sin, di-
vorce is valid in case intoxication, as a punishment and a detesrence as
well for this offensive deed . This is different from absence of mind
induces by anaethetic injection or medicine intake , because it occurs
as a result of permissible reasons . On the other hand, if enjoyment oc-
curs in case of intoxication due fo permissible cause, such as to be en-
forced to drink alcohol or to drink it under emergency {thirsty) , di-
vorce in this case is valid because sobriety is accompanied by
enjoyment, though intoxication occurs due to inyoluntary or emergent
alcoholic drinking . Muhammad, Abn Hanifa's friend, helds a view of
divorce invalidity of 4 person who drinks wine and still seber, but

{1}y Sahih Ai-Bukhari , vol.§, page 240, Dar Al-Kutub Al-Iimiyzh, Beirat. Lebanon, Susan
Al-Nnsa'e bi Sharh Al-Hefer Jalaludin Al-Siyouti wa Hashivat Al-Iman Al-Sindi,
ol 8, page 318, Riyadh , Moden Bookshop, Dar ALFila, Beirut, Ist editiun, 1343-1930.
Musiad Al-dmain Aheoad, vol.2 page 111, Dar Al-Kutub Al-llmiyah, Beind . Al-Sunan
Al-Kubra , Al-Badhaql, vol8, page 287, Dar Al-Ma'erfa, Beinit Lebanon . Kanz al-
Omimal, Al-Burhan Fawri, voLS pape 362, Al-Resalah Fst , Beirut, 1399-1979 .

(2) Sahih Muslim bi Sharh Al-Nawawi vol13, page 172, Dar Al-Kutub Al-Omiyah , Bei-
rt, Lebanon .

(3) Surat Al-Bagarsh verse 229-230 .
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96- Rule On a Drunkard Divorces His Wife :

The cnquirer said that he has visited a frfend in his house
without prior appointment . Some friends of the house owmer
came to visit him and shortly afterwards they sturted iv drink ac
intexicant . The enquirer said he had no intention to drink but his
friends insisted, and he began to drink with them till he hecame
intexdcated . In that condition he started to tulk about his wife and
then divorced her in the presence of his friends . When he became
sober, he realized his misconduct and felt regret uhout. his deed .

Now, the enquirer asks whether the divorce is valid and whether
he was enforced to drink due to his inttal resistance ? .

In answering this question, we have to realize that, what has been
done by the enyuirer is a direct resull of inloxication, a deed which
has been prohibited by Islam in order w preserve mm own salety and
te protect him from misconduct and ill behavier . This forbidden deed
is a prablem for a person who commits it voluntarily and then sulfers
its offensive sequels that affect hitn, and bis family and money . Allah
Almighry describes intoxication as an abomination of  Sutan’s work
with which Satan intends to excite enmity and hatred and to hinder
man from Allah remembrance and obedience :

() ye who believe !
Intoxicants and gambling,
Suacriicing te stones,
And (divination by) arrows,
Are abiminution, -
Of Satan’s handiwork :
Eschew such { abamination) ,
That ye may prosper .
Satan’s plan ix (but)
To excite enmity and hatred
Between you, with intoxicants
And pambling, and hinder yon
From the remembrance
Of Allah, and from prayer .... “@,
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1t is apparent from the question that, the land is registered under the
nane of one of the partners atd the other is a hidden parmer who has
no legal status . Accordingly, sclling of the land by the partner (under
whose name the land is registered } is legitimate from judicial point of
view, but as far as conscience and trust are concemed, this action is
considered as ransgression against the other partner’s right . He was
obligated, as 2 matter of loyalty, to obtain the consent of his partner
prior to the selling of land, because ignorance of this partner address is
not a justification, and he could have been got it through the known
Jjudicial procedures .

Now, if the partaer wha did not knew abowt the selling of the land
in edvance { the engquirer) , proves his right in shariog of that land, he
has one of two choices, either to have the pre-eraption right or ap-
prove the selling of the land and takes his share in the price .

‘To sum up , selling of the land is legal , as the land was official-
Iy registered nnder the name of the partner who sold it, but taking
into consideration the obligations of partnership, such as trusl
und good intentivn, this aclivn is regarded as a (ransgression
against the other partner . IT this lutter proves his right on the
shared land, he has vilber the right of pre-smption or to appruve
the selling and takes his share in the price of ¢he sold land .

Allah 15 all knowing .
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or through guardianship, and ax far 4s no one of the partuers has the
guardianship of his partner’s share, whether thraugh power of attomey
or through relationship ', he can not deal with that share in any way ,

The Maliki schoal view in connection to this subject, if two part.
ners share in purchasing a commodity, either upom discription or by
receiving, no ons of them has the nght to sell it witheat the per-
mission of the other partner ©* , Similar to this, is the case of a pariner
cultivates or builds on a shared land without the approval of the other

partner, the former is regarded as extorter & )
The Shafie school stipulates a clear verbal authorization from both
of the partners or one them to the other to handie the business, what

ever the transaction is , selling or purchasing © . This means any ac-
tion by onc of the parmers withotit the consent of the other is con-
sidered as transgression .

In Hanafi school, & partacr should not act on an amout from the
sharcd mal {money, property ... cto) which is more than the amount
that his partner can deal with, without authorization of this other part-
ner, or the matter is considered as disloyalty or extortion . Depending
on this basis, a partper should not take something to eat from a erop of

a shared plantalion without a permissiom {rum {be other partner ¥/ |
But if one of the partners depulizes the other to deal with his share ,
the authorized partner has the right to handle the whole shared prop-
erty (mal), on basis of passcssing his own share and the power of at-
tomey from the other parwer which is based on trst € .

(1} Bada'c Al-Sana'c fi Tartech Al-Shara'c, Al-Kasani, val.&, page 6566, Dar Al-Kilsh
Al-Arabi, Beirul, Lebancs. 2nd cdition, 14{2-1982 . Hoshiyel Radd AMHMohtar ele A)-
IJusr; ?é-ﬁlgnthw. Ibn Abdeca. vokd,page 317-318 . Der Ab-Fikr, Hewrut, 2nd edibion,
1384 .

() Al-Kafi Ii Figh Ahl Al-Madinah Al-Msliki, Al-Qnrrtobi, page 392, Dar Al-Kutuh Al-
Tlmiyah, Beitut, Lebanor. 2nd edibion, [413-1992.

(3) Saarh Minah AkJalit, Oluish, vol.6, page 248-250, Dmr Al-Fikr, Bainul, Lehanon, Ist
edilion. 14$K-1934. Mawzhib Al-lalsi §i Sharh Mnkhtasar Khalil, Al-Hattab, vol.5, page
1)7, Dar Al-Bkr, 2nd editinn, 1338-1978 ,

(4) Hewashi Al-Sharwazi and Ak-Abhadk om Tuhfat Al-Mublij, vol 5,peges 284-285, Oar.
Ih{z Al-Tueak Al-Acabi . Nihayat Al-Mobej ila Sheah Al-.g;mhaj. Al-Ramli,
vol.5.page 5-6. Mostafa Al-Nabi Al-Halabi and soos Bookshop and Printing press com-
pany, Esg:‘_h« edition, 1386-1967. Al-Mujmon® Al-Mohseal, Al-Nawawi, val. l4,

= 68, Al-Fikr . Mu%.h:u Al-Mohiaila Ma'erfa Alfah Al-Mioha), Al-Shirrbai
Al-Khateel , vol.2,puge 212-213, Mustafu ALBsbi Al-Halabi and soas Bookshop md
Prioling press cempany, Exvpl 1377-1938

{5) Kashf Al-Qena’a un Mata Al-iqna’a, Al-Bahouti, vol3,page 497-502, A'alm AkKuwib,
Beirut, 1403-1983 .

(¢) Momlib Ol Annuha f Strah Ghayet Al-Montaha, Al-Hehaibani, Al-Makisb Al-Islami
Publications, Ist. edition, 13&K196) .
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95- Rule on whether a partner has the
right to act on the share of the other
partner without authorization :

This is a case of twn partners sharing equally a possession of a
plece of land . The ]and was resgistered under the name of one of
the partners , while the other was abroad for study . When this
latter came back, he found his partmer has sold the land and he
Justiffed his action that he was in need of mency and the high
price he pot for the land, which was in henefit of both partners,
hesides he did not know the address of the partner abroad, to get
his consent prior to selling .

The coquirer asks, if the partner has the right [u act on the
share of his partner without the approval this latier 2.

Generally speaking, when there is a partmership berween two peo-
ple or morc in a business, no one of (hem has the right to deal with the
share of the other partner (s) withoat the consent of this partner . How-
ever, under any circumstance, parnership whether announced or
velled, should be based on good intentlons of the parmers and uust,
according to the saying of the Prophet (Pbule) : ( Allah Almighty says
: T am the third of the two partners, unless one of them is disleyal to
the other) (N,

Sometimes the nature of the partnershiphald requires 10 he under
the control of cne the partners, such as in a case of Jand which can not
be divided either for natural reasons or duc o disciplinary rules pre-
vent land division . On the other hand , i the shared property is divis-
able, the two partner can divide it at any time and each of them takes
his share and the mateer is sctlled, such as a case of divisable land .
But if the pamership is retained according to the matual consent of the
partners or because the shared properly 1s indivisable for amy reason,
no one of the partners has th right ta act severally withoul author-
ization from the other pariner, otherwise he will be regarded as a
transgressor against the right of his partoer .

According  the view of Abu Hanifa school, each of the partner is
considcred as an outsider to (he share of the other parteer, in which he
has no right o0 act without approval of (hat partner . This is because a
free uction on a properly is achieved either through power of possession

{1} Al-Sunan Al-Kubro, Al-Baihaqi,vol.6,noge78 Dar Al-Ma'refa. Beirul. Lebanon .
1
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hecause he has no obligation towards his brothcr . However, if he
agrecd 10 hir mother's action, he fulfills both mother's conteniment
and kindness towards his brather .

To sum up, the mather has no right to take money of one son to
glve It to another son, unless the former agrees, hecause there is
no obligslon upen him fowards his brother , Aut it Is permbssible
for the mother (o take from her son's money for her requirement,
hecause this 1s her right as it s enjoined by Allah Almighty to be
good (o the parentz .

Allah knows hest .

=70



* Contemporary Jurisprudence Research Journal*  # Vol Vil 1996+

. ¢} Firm parental right te inherit his children . As for the mother she
bas mot the right of passessing or Laking from children’s wealth | be-
cause she is not having the right of guardianship . But this view
may not be accurate, because though the mother has not lhe right of
guardianship | she is affectionate (owards her childree may be more
than their father, and she has rights more than that of the father, as it is
evident from the tradition of Prophet (Pbub), when he had been asked
who was more entitled to0 be treated with best companianship, he re-
plied (Your mother), repeated it three times ¥,

May be the jurists who restrict the right of possessing son's wealih
to the father only, are adhered to the text of the Praphet (Pbuh) tradi-
tion (you and your wealth are for your father) . But this judgement
does mot neccessarily prevent the mother from possessing her chil-
dren’s wealth as the father, and hence (o subject this molher's right to
the same conditions that of the father's right .

Regarding the question of this case, if the mother takes the money
of ber son for her own expenditure and support, then it will be her ba-
sic right as 1t Is decided by Allsh Almighty in the following verse :

" Serve Allah, and join ot
Any g:rtners with Him;
And

Ta parents ... " ¥,

What a betier goodness should be expected from a son than to
take care of his mother and to satisly her needs . This is alse decided
by the Prophet (Pbub) tradition in which he repeated (... your mother),

three limes ,
But if the mother takes the money lo give it ic another son, it is
not permaissible, unless the proprietor of the money gives his consent,

(l) Al- Mu#uu and Al-Sharh Al.Kabcer, lbn Qudamn, vol 6,page 294, Dar Al-Kitab Arabi,
Belruy, Lebanan, 13921972

(4] Sinh al-Bukban, vol.7.page 69, Dar Al Kvwb Alllmiyah, Beirui, Lebanon. Sahih
Musim, Sbarh Al-Nanawi, val.16, page 102, Dar ARKulvb Al-llmiyah, Beirul, Leb-
anon. Sunan Al-Tirmidhi, m].-l,pagb 273, westified hay Yousof Al-Hout, Dar Al-Kutab
Al Bmiyah, Beirm, Lebenon first editice, 1408-1937. Sunan Thn Maph‘ velme
1207, wstified by Mohamanad Foa'd Abdul Baqi . Dar Diya' Al-Kuiub Al-Arshiyn, Fai.
sal Eisa Al-Habi Al-Halabj , Egypt . Imam Ahmad Musnad, vol.2 Page 327.328, Al-
Mzaab Al-Islami. Al-Susan Al-Kubea, Al-Biahagi, vol4,pape §79, Dar Al-Ma'refa,
Beirut, Lehanon . Kaaz Al-Qeymet , Al Burhan Pavewrl, vol.16,page 461, Al-Resalsh
sizehlisment, Bainx 13091979 .

{3} Surat An-Nis's . verse 36.
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wealth are for your father )’

According (o Imam Ahmad school, this right i bound to five con-
ditions : 1» The taken propesty (money) should be in excess of the
son’s need, and sheuld not result in harmful effect, such as taking his
business capital . 2- The possession should not he during illness that
leads 10 1he dealh cither of father or son, as itlness is a reasonable
cause to pravent possession . 3- Father should not give what he has
tzken or possessed to another cne of his children . 4- The possessed
article or jtem should be received or collocted in addition to verbal
statement from father 1o admit this , or to show his intention in taking
something from his son . 5- The possessed propesty should be materia-
ly existing (Ayen), because it is not pussib]g for the father 10 possass a
son’s debt, 8s he ¢an not use it before collection ? |

‘This right of possessing son’s property, is exclusive father's right,
ie. the mo«ger has not this right according 1o the Prophet (Pbuh) tradi-
tion mentioned above (You and your wealth are for your father). The
text of this tradition confines the possession right to the father only.
So giving this right (o the molher or grandfather or any other relative ,
on basis of analogy, is invalid @ ,

On the other hand there is unother view, according w which the
mother has the same right as the father , 1o 1ake what she likes from
her children's wealth ! . According to Ibn Qudama, the reasons for
restricting this right of possession to the father only, arc summarized
in the following : a) Father's guardianship of his children and their
wealth before puberty, b) Father’s deep tzndermess towards his children

(1) Sunan Abu Dawod, wl.:!.pa%e 289, testified by Mohansmad Moheidin Abdul Hameed,
Modemn Boohh%:, F{:fed;, eayut. Sunan Jbo Majah, ¥ol.2 page 768 testified by Dr.
Molammmad Foa'd Abdul Bagi, Imam Ahmad Musanad. vol2 204, Al-Maknb Al-
Islamb Al-Sumen Al-Kubra, Alainaqi. vol.?igue 480, Der Al-Ma'refa, Beirat. Mo-
{.me Al-Zaws'ed wa Manha’ Al-Prwa'ed, Al-Haythami, vd.4m15$. Dac Al-Raysa

or Heritage, Cairn. Dar Al-Kitab Al-Arabi, Beirat, Lebanon. Al-Khafs" wa Mu-
ulel Al-Albms, Ajlouni, vol.1,page239, Resalah Establishment , Beirul, editian 3, 1403H

- 1983
{2) Nayel Al-Maarch bi Shrah Dalil Al-Talib, Imam Abdul ir Al-Shaibani A}
Hl:’blli-wl.i,l’lsdz. testified by ibrahim * Al-Kuteb

Ahmad Abdul , Dar
Al-Arabive, Fabsa) Elsa Al-Babi Al-Halabi Egypt. Matalib Ui AFNuha fi Ghayst
Al-Montaha, Al-Rehaibni, vol.4,nage 410-411, Al Makiab Al Islami pablication, edi-
ton 1, 1380H-1961 . Shah Monwha AHEmday, Al-Buboudi, vol. $21-528, Dwr
Al-Rikr. Kiwd A-Rarow, Ibn Modlih, vd.4.$gc60I. Beinul, editiond, 1405- 1985 .

(3) Toids. For Hanefi schoo] see : Shash Al-Wigaysh, Abdulallsh bn Masood . Hamish
Kashf' Al-Haqa'eq Stuah Kanz Al-Daqa’eq, vol.lpage 240-241, Qw’an and [slamic
Suudies ent, Kraichi, Pakistan .

(4} Al-Josaf, Al-Mawordi, vol.7, page 155, testified by Mubionmed Hamid Al-Fagi, edidos
2. Dar Iya' Al-Turath Al-Arabi, Arabic History Estebfishment, Beirt, Lehanos .
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verdicts, (Majalat Al-Ahkam Al-Adliyah} states that, no one should
eater a house or fenced farm of rnother without permission of the pro-
peictor. A partner should not use the shared animal for riding or loed-
ing, without the consent of the other partoer, and so forth . Also,
Article Na.(97) of the aforementioned journal , based on the same
general principle states that * it is not permissible for anyone to take
peoperty (money) of another person without legal cause .

Accordingly, if somebody gives ancther any sort of property, he has
the right 1o get it back, unless it Is 2 donation .

This is the general principle of the sacredness of the others prop-
exty and prohibition of transgression egainst it . There are some excep-
tions to this principle, such as : 1- Taking lost article (Luqiah) and an-
ooucing it to be identified by its rezl owner . 2- Building the absent
weighbour’s fallen wall, as the constructing neighbour is harmed if the
wall is teft in such condition . 3- Wife taking from her husband’s mon-
cy, for ber own and her children expenditure , based on the saying of
the Prophet (Phuh) to Abu Sofyan’s wife (Take what is sufficient
for you and your children in a reasonahle way ) ¥,

But the most important excepdon, is the right of the father to pos-
sess his son’s property, according ta the saying of the Prophet, pence
and blessings of Allah upon him (The hest oft%od you have eaten, is
that from yonr earnings and your children are amang your earn-

ings)®, And also the saying of the Prophet (Pbuh} to the man who
said that his father has dissipated his wealth, (You and your

{1} Durar Al-Hokkam Li Shah MajiLat Al-Ahkam, Ali Haydes, First baok, Sellings , trans-
Inted by the laweyer Fahmi ALBussiany, Makmbat Al.Nahdha, Beimt Ak
wa'ed Al-Fighiyah, Sheikh Ahmad fom Mobammad AVZmqa, page 46, Dar Al
asces, 2od edition, 1409H - 1929 .
. Sharh Al-Qawa'sd Al-Fighiyah, page 465 .

Fah A) Ban bi Shath Sshih Al-Bukherl, Tbn Hajar Al-Asgalanl vol.9, page 419, Dar
Al-Rayan, Cains, Ist. Edition, 1407-1937 , Supan Al-Nasa'e, Sharh Al-Hafiz Al-Siyouti,
Hashiyet Al-Imam Al-Sindi, vol.3, page 247, Der Al-Fikr, Beirut, Ist. edition 1342~

930. Sunam Tbn Majah, vol.2,page 769, testified by Dr.Mohamntad Foa'd Abdul Bagi,
Dax Foya® Al-Kuiob Al-Aribiya, Faissl Eisa Al-Babi Al-Halsbi , Egypt. Musnad

+ vol.§,page 39, Al-Makiab Al-lslami . Sunan Al-Dirmi, vol.2 Page 159,
Dﬂ:ALKngb Alimiyah. Al -Sunan Al-Kubra , Al-Baihagi, vol.7,page 466, Dar Al-

Beint, Lebanon .
(9) Swnan AL-Tinnidhi, vol.3 page 639 testified by Dr.idohammed Foa'd Adul Bagi, Dar
Al-Kimub Al-Thmiyah, Beirut, Lebanoa. Sunan Ton Majah, vol.2 769, weslified

73

DrMohammad Foa'd Abdu! Beqi, Dar Thya' Al-Kulub iyah, Feisal Bisa Al-
Halabi, l?cyﬂ. Musnad Al-Imam Ahmad, vol. 193, Al Maktab Allslami. Kanz
AlMOwmal, Al.-Burhan Fawwri, vol.4,pages, estahlishment, Beinuu 135941979 .
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94- Rule on a mother gives money of one of her
Sons to another son, without the consent of
The money proprictor .

This s a case of a mether who is looking after a wealth of one
of her sons . When she [elt the need of anuther son, she gave him
some muaey from the wealth she §s running, without the consent
of the wealth proprietor, thinkiny that she has (his right . Owner
af the money did mut accept his mother action, but he feels em-
harrassed to show his objectian, out of fear to mistreat ker .

The question is : Whether the mother has vverstepped her
right ? 1?1t s so, what will she do ?

Generally speaking,it is not permiasible, for anyone to deal, either
hy word or deed with the praperty of another persan, without his con-
sent . This prohibtion is depending on a general pinciple which is
based on the sacredness of the Muslim’s properry and prohibition of
acting agatnst him without Jegal reason . This is evidest frum the say-
ing of the Prophet, peace and blessings of Allah upon him (Yeur
blood, your properties and vour honour are sacred to one anather..'",
and his saying (No one shonld take a property of his Muaslim broth-
er, even if it is just for fun . If you take a stick of bis , yorr showold
give it back to him ) . From the jurisprudence point of view, the
rule of dealing with a property of others without permission, is con-
sidered as extordion, if it is physically carried out, such as living in a
house, taking moncy, driving a car . If it is just by uttering a word,
stich as verbal selling without material hand-over, it is considered as
intrusion.

Based on the general principle that prohibits dealing with property
of others without permission the article Mo. (26), journs! of Tustice

xh Al Bukhari c12, page 191, Der Al-Kuwb Al-Tiniyeh, Beicut, Lebanon. Sohib

(L 8!
Muslint, Nawawi explanatica. vol.l1, page 170, Cultural Books Est, Dar Al-Kutub Al-
Mmiyah, Beirut, Lebanon Mimnad Al-Imam Ahmad. vol.5.page 40, AFMakiab Al-
Islami. Sunnan Al Bishagi, volSpage 166, Der Al-Ma'refa’,Beingt,Lebanon. Al-
Haythai, Mojam’e Al-Zawa'ed wa NManha' Al Fawa'ed vellpage 271, Dar Al-
Rayan, Cariro, Dar Al-Kitah Al-Arali, Beinu, T.ebanam. MU7IL- 1957 .

(2) Sunan Abu Dawud vol 4,page 301, testfied by Mobd. Mahieddin A. Hamead. Modern
Bookshop, Sayeda, Beirt . Al-Sunan AFKobra, Al-Baihag, Wlﬁ.PGée 100, Dar A+
Ma'rcfa, Beinit, Lebanon. Mojame Al-Zawn’ed wn Manba® Al-Fawa'ed, Al-Haythwni,
Dir Al-Rayn, Caira, Dor Al-Kitas Al-Arabi, Beiral .
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likes his excuses (rukhas) to be adopted . 1t is narrated that, & group of
men came to the Prophet (pbuhy) . They were talking to each other, one
of them said, * I will offcr the prayer through out the night forever *
The other said, * | will fast throughout the year and will not break my
fast " . The third said , “ I will keep away from women and will not
marry forever " . Then Allah Messenger (Pbuh) said , “ I fast and
break my fast, [ do sleep and 1 also marry women . Sa he who does not
followul)ny radition in religion, is not from me ( not one of follow-
crs) "ML

To summarize this case up, though Allah Almighty ondains his
scrvants to perform duities, but He docs not charge them with obliga-
tions that beyond their ability . Aliah forgives those arc not able to ful-
fil their legal obligations and He will aot deprive them thelr reward . It
is caplained in Qus'an that mandatory is joined to capability and he
who is incapable to perform a certain duty, it is not obligated on him .
Allah Messenper (Pbuh) mentioned that, he has been missioned with
the true linient teligion and when ever he faced a chance of an option
1o choose onc of two matiers, he selected the easy one unless it is sinfuf .

Acecordingly, capability is a must for 2 mandatory, taking into
consideration its availability when the action is due . The ca-
pabflity Is of two folds : self ability ta perform duties, such as
prayer and fasting and ability depending on help from others,
such as leading the blind to the mosque or helping the aged in
Hajj duties . Fasting is a ritual of private nature and deputation
or representation is not permissible i.e. it should be performed
Ersonally. Depending on this basis, the man , subject of this case,

not oblipated to fast, for the difficulty be suffers in dolng this .
Generally, it s known that chronic diseases and old age are pro-
hibifive casues of fasting . Finally Allah likes his excuses {rukhas)
to be adopted .

Allah is all knowing .

{1) Sahih Al-Bukheri , volf,page 116, Dar Al-Kutwb Al-dimiyah, Beirt. Sshih Muslim,
Sharh al-Nawawi . val 9, page 176, Dar al-Kutub Al-Timyah, Bsinn, Lebanon. Sunnan
AMNasa'e, Shach Al-Hafiz Jalaludin Al-Siyouti, Hachiys: Al-Imamn Al-Sindi, vol6.
p:ﬁﬁ). Dar AMFikr, Beiny, Tst. Pdition, 1343-1930 . Musnad AlMlinam Ahmad,
vol2 page 158, Al-Makiab Al-Tstami. Sunan Al-Darmi, vol.2,page 133, Dar Al Kuub
Al-Imiyah , Beirur. ALSunan Al-Kubra , Al-Bathaqi, vnl7, page 77, Qar Al-Ma'refa,
Bzirut, Lehanon
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Onre of the requirements of mandatary, is ta have adequate time to
perform the preseribed obligation, bat if the time is insufTicient,
mandatory i3 no Janger obligated . It is derived from this case, if a
prayer time is due and a person loses his sainty befare having suf-
ficient lims to perform it, make up for this prayer is not obligated
on him . Also, i’ somebody becomes on a good financial staws
and dies before he peforms Hajj on that same year, make-up for
Hajj is not obligaied on his heirs, as Hajj was not obligated on him
because of his preceding poverty . A man copulates with his wife
while fasting in Ramadan and dies on the same day, no expiation
(Kaffara) is obligated ! .

If the legal mandatory is obligated in presence of capability,
what is the situation of a person wl%o van perform his legal obliga-
tions with aid of wihers, such as a blind finds someone 1o lead him
to the mosque und an old man te be helped in performing Haj_] by
stoning on this behalf and so forth . Most of the jurists hold the
view thal, one who is capable with the aid of the others is obligat-
ed (o legal duties, hence the blind should attend to congregatiopal
prayer and the old man should travel to perform Hajj @

But there are some kinds of rituals in which help is not possible
becatse of its private nature. Example for this, is fasting which iy
private act between Allah and his servant; therefore deputation is
not acceptable . So a son can not fast for his father or a wife to fast
for her husband and so forth .

Basged on what mentioned above , the person referred 1o in this
yuestion, is pot obligated to fast, s he is doning it wilh great dif-
ﬁ::ultlI Mostly, old and chronic diseases are regarded as a

live causes for fasting obligation . Moreover, there is inx
rewa:d in insigting to perform duty with severe dtfﬁeulty, for Allah
(1) Al-Tamheed fi Tekhreej Al-Forou' ala Al-Osoul, Al-Asnawl, page 118, testfizd by [t
Mohammad Hassan Hito , Al-Rasalsh Bstablisment, Beinnt, 3rd edition, 1404-1
Al-Ahkam fi Osoul A‘-Aﬂ(m\. Al-Amdi vol. 1 119, Dar Al-Kitob Al-llluiyd;&i
ru, Ecbencw, Ist . edition, 1405-1035 . Shar el Tawtheeh, M
Taftizani , vol.l,page 197- 192, Dar M l(wubAl Timiyah, Beirut, Lebanon , Irshad Al
Fohoul, Al Shawkani, page 9, Dar
) Al- Mnﬁhm wa Al-Sharh Al Kahea Ilan ama, vol.2, 3and pege 70, D Ab
, Beirut, 1392-1972 . Al-Haga'sq Al-Dega'eq, vullﬂr
126, annmm of Quran and Isdamic studies Kroehi, Pakistan . Nihays Al-Mobisg i
Shach Al- -Minhaj , Al-Ramii, vol 3,page 253, Mustafa Al-Babi Al-Halabi Bookshop id
Printingpress company, E”&:m edition, 1386-1967 . Stmrh Al-Zuniqesi ala
tasar Khalil, vol.2,page 234, Al-Fikr, Beicut .
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And He 5ays .

» Onr Lord !
L.ay nol on us a burden
Like that which Thou
Didst lay on those before us...” 1.

3- The legitimacyof excuseses (rukhes) such as shoriening and-com-
bining the prayess, exemption from fasting, consumption of for-
bidden foods 1n case of emergency and the like . If hardship Is in-
tented by Sharia’h, there will be no excuses or exemptions. 3- It is
unanimously agreed that difficulty is not bound to mandatory, and
this in itself is evidence that difficulty is not in the intention of the
Lawgiver. 4- It is not disputed that mandateries with some degree
of di(ficulty are enjoined, but since they become permanent habits,
it can not be referred (o as difficnlty, just as we can not call work
or efforts for cause of living a hardships or difficulty @,

Imam Al-Jzz Ibn Abdul Salam differentiates two kinds of dif-
ficulties (hat lead to legal excuses . The first kind, the difficulty
that acovmpagies rituals such as ablution and major ablution
(ghusl) in sevexe cold, performance of prayer under very hot or
cold conditions, difficulty of fasting under high temperature and in
long days . The second kind, s difficuity that results in excuse, and
it has three classes :

1- Major difficulty : Fear of body hatm or of loss of an organ or its
function . Here, excuse is obligated because self preservation is
given priority to prompt ritual performance thal may result in
harmful affect later on .

2- Minor difficulty : Such as mild finger pain, heedache or mild bad
mood . In such cases, difficulty is disregarded and diual is wor-
their to be performed .

3- Meduim difficulty : Cases situated between the above two condi-
tions, and it depends upon the severity of the case . Cases close to
major difficulty , are treated in the same way and excuse is adopt-
ed, hut if the case is close to minor difficulty, such as mild fever

or mild toothache , na excuse is allowed @
(1) Sorm Al-Bagarah, verse 286
() Al¥owafigal G Osoul Al-Sharia'h , Al-Shatibi, volZ,page 121-123, Riyadh Modemm

Bookmz. .
3) Q“‘I:dban m i Masaleh AFAnam, vol.2,page 7-8, Dar AFKubub Al-Ilmiyah, Bei-
nt, o |

£63.



# Cases From Jurisprudence {Figh Point of View) »

don’t be a cause for disrasee ” 1,

Yurists ageeed that ability is a stipulation for mandatery . In Hanafi
school the ability is classifled into two categories : potential ability
(Mumkina) and possible ahility (Muyasarah) . The poteatial ability is
the least ability fequired for the person to perform either physical or
financial obligations, such as the ability to provide transportation
means (Rahilah) and food for performance of Hajj . In absence of
flhes]e two elements , Hajj performance can be achieved with great dif-

iculty .
I said, this is evident from the saying of Allzh Almighty :

“ Pilgrimage thereto is a duty
Men owe to Allah,-
Thase who can afford

The journey .. "% .

This i3 interpreted as the ability te afford food and rahilab, if the
person who intends to perform Hajj has not this ability, Hajj is not ob-
ligated on him till he is capablc .

The ather category of ability in Hanafi schoul, the possible ability .
This Is stipulated mosdy in financial obligations nul n physical duties.
quch a3 the abatement of Zakat . If the property (money) is lost by rob-
bexy or as in the case of had dett (dhimar) , Zakat is not obligated , as
the: ability to pay it, is no lnnger existing . Besides if Zakat is still pwe-
suribed under such conditions , it will be toe hard to cemply with ¢,

Imam Al-Shatibi have stated that, the Lawgiver does not €njoin hard
or ditficuit duties, and he mentioned many cvidences to proove this :
1- Allah Almighty says :

" He releases them

From their heavy burdens

Agd from the yokes

That are upon them ... ” ™,

Hameed Modern Boakshop, Sayeda, Beirul. Al-Sunan Al-Eubra, Al-Baibaqi, vol 10,
pﬁff. 85, Dar AMMa'erfa, Bemut, Lebanon Kanz Al-Oomoel, Al-Burhan IPawri,
val 37, ALResslah Eslahlishment, Beirut, Lzbannn, 1399-1979 .

{2y Surut Ablinrua, vevse 97

(3) Al-Tayrzer aba A)-Tuhbeer, Ion Al-Hajj, Tashreer Al-Imam Al-Kanwl Tn Al-Humawn,
vol.2, B6, Dar Al-Kulub Al-Dinuysh, Beirol, Lebenan, 2nd editivn, 1403-1983,
Kashl Al-Asrur , Al-Bandawi, uol.ls,‘sz?e 301, Dar Al-Kitab Al-Arshi, Beirl, L=basan,
1394-1974 , Fawatih AFRuhmout, STach MusEim

{4) Sura Al-A'raf. verse 157,
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« On no soul doth Altah
Ploce a burden greaier
Than it can bear
11 gets every good that it earns ,
And it suffers cvery il that it earns,
( Pray:) “ Our Lord !
Condemn us not
If we forget or fall
Into error; our Lord !
Lay not an us a burden
Like that which Thon
Didst lay on thase before us;
Our Lord ! luy nol on us
A burden greater ¢than we
Have strength to hear ... ” .

And He says :
+ Allah intends every fucility
For you; He does ot want
To put you to difficulties .. ” @ .

And Hesays:
¢ Allah doth wish
To lighten your (burdens) :
For man was created
Weak (jin resolution)” ¢,

There are also many statements in Sunnah on the same meaning .
It is narrated in one of the traditions thal, when the servanis say :
* our Lord ! Lay not on us a hurden like that which Thou didst
lay on those before us , Allah Almighty replies ; “I did” . @ The
Prophet (Pbuh) said (T have been missioned with the true lenient re-
ligion) ¥ , Also he said * Call (to religion) with kind conduct and

{1y Surat Al-Bagaszh, verse 286 .

{2) Surt Al-Bagaxch, from verse 185 .

{3) Surat An-Nissa, verse 29 .

{4 Sahih Muslim, Sharh Al-Nawawi, vol2,page 146, Dar Al-Kutab A)-limiyah. Beirut,
Lebanon. swnan Al-Tirmdhi, vol.5,pege 206, testified by Akmed Mohammad Shaker,
Dac Al-Kutub Al-Iiniyah, Beirul, Lebamop, Fst edition, 1408-1987

($) Mosnad Al-Imam Ahmed val.d,page 266, Al-Maktah Al.Islami, Kanz Al-Ommal, Al-
Burhan Fawri vol.l, page 178, Al-Resalah Establishment |, Beirul, Lebanon, 1399- 1975,
Kashl Al-Khafa, wo Muzeel Al-albas, Al-Afleuni vol. Lpage 340, Al-Resalsh Es-
tablishment, Beind, Lebanon . 3rd edition, 1403-1983
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93- Rule on Ritual Mandatory is not
Obligated with Incapability :

This question has been rajsed as follows : A very old man who
hax got chronic disenses, insisting to fast during Ramadan inspite
the sofferings he faces as a result of fasting . His family ad
him ta break his fasting and do expiation (Kaffara) he refused,
saying that he would not llke to face Allab Almighty with break-
ing fast of even one day in Ramadan .

The guestion, what this old man ic obligated to do ?

1n answering this yuestion we have to hear in mind, thongh Allah
Almighty cnjoins his scrvants with certain commandments and obliga-
tions, but he does ot charge them with dutics beyo (heir capability
or unbearable commandments . Aliah Almighty forgives those are not
able to perform what hags becn enjoined, and He does ot deprive any
servant o[ his reward or change bim for his incapability , as He knows
the nature and the capahilities of His scrvants and nothing can be con-
cealed \frl?m Him. Hei;ays :
* (Allah) knows the ire
Of the eyes, ey
And all that the hearts
(Of men) conceal " ",

Allah Almighty joins the duttes' mandatory with the capability of the
servant, and shows that these duties are not abligated it its fulfilmcnt
is beyond the ability of the servant or if he can perform it but with
great dilficulty . There are many rules in connection to dis, Alfak Al-
miphty says !

(%} These are question zeceved from the readers . Answers arc given by the jomrnol pro-
prieler wnd Bdiror-in-Chier, Dr. Abdur-Ratenan 1bn H. Al-Nafisah, The paswers aze tes-
tified and approved accondng i the Ailes of piblicating of this jeumal .

(1) Sural Gafir, verse 19.
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and the branch ) form in itself a great conlext, for containing men-
tal opposition which becomes a cause of remembrance and leamn-
ing. As Abu Nassr Al Farahi say, the discrepencies are useful for
understanding and remembrance ,

The method of dealing with these discrepencies is always 1o
try to combine between the couples, whether actullay as combina-
tion between the man ard the woman by marriage and joininy be-
tween the individnal and suciety by consideration of the benefit of
each, or at the level of signification as joining between the gener-
al and partioular by using the particular in what the general in-
dicated and wsing of the genvral behind what the particular in-
dlcated. Aslo jolning belween the infinite and the limited by
construe the infinite with relation to the limited and interpretation
of the source wilh relation to the branch by the cause and so on .

by this, il appears that, the conjunction is considered by all ju-
risprudential doclrines, but the difference in the dimension that is
given to it . Some slop it at the lingual level, some others develop
it to the practical side which is intended by the legal address,
while othets develop it to the intellectual method level that namow
the gap between the dissimilarties and the discrepancies sub-
stantively to clarify the purpose meant by the address .



The Context and its Role in Clarification of the Required Meaning »

this, he judgss without evidence , ¥

Some. 35 Imam Shatibi, sees that , the inspection sphere differs
with the difference of purposes and objectives. If the objective is (un-
derstanding of the substantive according to the language and its
exigency and not according 1o the speaker’s intention ) @ | it is
possible o restrict the inspection to some parts of the statement
withont others. If the purpose of inspection {s the compisition that
does not look cleaﬂ¥ for Figh, but only look for somse aspects of
miraculous nawre of the Holy Quran, the inspeclion can be coa-
centrated on one Sura { Chapler of Holy Quran ) of the Holy Qu-
ran. Suras, without consideration of the varety of the subjcets of
the chapter of Holy Quran {(Sura) .

If the intended purposc is investigation of jurisprudence
(Figh) and extraction of the Sharia rules, the inspection will not be
concentrated on the whole buok, or on the whole chapter (Sura),
but each question will be inspected severally. So the jurisprudence
will be clearly inspected, whether that gquestion wes stated in a
Sura of the whole or part of the address and even it is stated in the
types of Sharia address as u book , Sunba, or unanimous agree-
ment, the researcher will trace all its parts .

Second : It is represented in the method of inspection and the way
of considerntion of the beginning and the end of the statement
within the jnvestigated question, as restriction of inspection with
the scope of only one question does not permit the human mental-
ily fo gather between the address [rom one side and the contexts
that clarify its connotation, from the other side . It is ke that, the
researcher has narrowed the ecope of inspection, as ke hecomes re-
siricting it in a certain question such as seling, but that method
may be widely spread in all types of address . So, we found them
do not satisfy by this, but they established a gencral method in
which they draw 1oeatality movement in all guestions .

That method was only starting of, from the binaries or dis-
crepencies of the {genaral and the particular, the infinite and the
confined, the comprehensive and the conspicwons and the main

(2) The Agresments ¥413-4)4 .
{3) The Agreed on Questions .
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missible . In such case, the general text is based on the special text
on the eloguence methad. So, the meaning required from the gen-

ezal teat wilt he behind the special ¢ IT one of them advanced or
late for sometime, the independancy of the two texts will certain,
as the latter canels the advanced .

Regarding the juristic (Sharia) dimension, it appears in con-
nection of conjunction with the lime of desire for performance of
the action, because clarification is needed by the commissioned
person {o perform the action a3 il is ordered and as well , ueeds the
capability and device (brain) for performance, because he is
charged with, If he is not charged with, he neither needs char-
ificadon, nor the cepatility and device. Therefore, uncharged per-
son will not need them, If this is the case and it is possiblc o delay
the capability and device from the addressing time Lo the time of
involvement because this will not affeet performance of the action
, it is also possiblc in clarification ). @) What a disorder will occur,
if the jodicious legislator says, for example in the beginning of the
haly x‘;u)ml.hs ( the four Hegira Months in which fighting is pro-
hibite:

‘But when the forbldden manths
Are past, then fight and slay
The Pagans ... *

Generally then, clarified, at the end, for the Prophet, God's
peace be upen Him, what is intended by (hat peneralization is
specification, as the God forbade His Phrophet to kill women,
monks and the free non-Mustems enjoying Muslem protection. In
respect of the method that they followed in joining the ariginal
text and the verbal scparated contexts, it is based on two principles :

First ; Unity of the investigated question : Some of them, as Imam
Bin Hazm, sees that, {Hadeath " Prophet's sayings “ and Quran as
one expression and no judgement can be done by one version
without the other and by one Hadeaths without another, tut all
that to be combined together, a3 no some versions and Hadeths are
more deserved to be followed than others . Any one docs other than

{L) Principles Seale i the Prodacts of Mines.

(2) Abhum Aifunl, Baji, P304 .

(3) Surat Al Taubah (Repentance} version § .
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lord, that Day, will they be veiled  *, because he obscured the
disubidients from seeing Him as disgrace punishment, it indicates,
a3 the same time, the site for obidients. The com-
prehensivenss rises in the Gad's saying “ No vision can grasp
Him

Presentation of affirmation can be eatered in the type, with eon-
siderration of (in affirmation we find the meaning of explanation
which is more appropriate } *® | such as the God's saying * There
is not an animal (That lives) on the earth, Nor a being that

ies o its wings, but (forms part of communities like you * ©*
8s the context “flies on its wings “ declares that, what is intended by
the bird, in the version, its the real and not the figurative meaning .

4. How the jurisprudents joined between the original wext and the con-
nected verbal conteats ? Where is the conjoining and connection
that the context term linguistically indicates ?.

No way to answer these questions, except through following the
meaing that the jurisprudents give to connection, from ona side
and follow-np the method that they applied hetween them .

With regard to conjunction, there are two cancepts in the ju-
risprudential coucept : a voncept concerns with the lingual dimen-
sion and the other concerns with the jurstic (Sharia) dimension.

Regarding the tingual dimension, it appears in connection of
the conljuncrinn with the addressing time as stated here in these
two holy versions : “But Allah hath permitted trade And for-

bidden usury “** and the God's saying * So every one of you
wha is present (at his home) During that month should spent if
in fasting , But if anvone is ill , or on 4 journey, The prescribed
period (should be made up) By days later “ ®. This what was
taken by the Hanifites, whereas they state that, the special text is
not indicating the general text wnless the two texts cnme together,
or there is a lime hetween them in which supersession is pers

3 Al Mualifin, wrxion 15.
2} Ttw Marror 347

{3) Surat Al An'um , versicn 38
{4) Sncat Al Bagarah, version 275,
(5) Swral Al Bagarah, varsion 135,
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context in the conniection (1, meaning that, the usury, evenif itisa
sale, because it is ¢xchange of money with moncy, is not included
for indication of the term of {sale) in the original subject and also
is clear in the pasticularity the led to by the context of Prevent
dealing with usury ** . The second example is, that in which the
contexi conws separated from (he sentence that indudes the fig-
nration, i-g, the God's saying :

vSo if a bushand

Divorces his wife (irrevocably)
He cannot, after that ,
Re-marry her uatil

Alter she has married
Another husband and

He has divorced her .. “ @,

indicates what is meant by the God's say Divorce is twice * the

revacehle diverce. Without this context, the divorce will be re-
sticted in the wa divorces. This contexl, even if it is mentioned in
the text of mentioning two divorces, it comes in annther version.

The second Type is that, in which the meaning intended by the
term appears and 1t is called demonestrative. It is excroplificd by
two examples, one in which the context is connected ic the God's
say , which explains the whole God's saying, * Until the white
thread of dawn appear to you “ & | [f the. context * of dawn * is
ot stated the statement witl be in its repetition and generalization
form . The other example is of the typc in which the context
comes separated, i.e. The God’s saying, ** Some faces, that Day,

will beam in brightness Avd beauty “@ * Looking to-
wards their lowd; “* it indicate the possibility of seeing and it ex-
plains the God’s saying * N vislon can grasp Him, “© whereas
it was originally uncertin between denial of vision and between
denial of encompassment and limitation with the exclusion of vi-
sicns . Also the God’s saying “ Verily, from (the light of) their

(2) Swra1 Al Bagarah, version 230 .

(3) Surat Al Bagarah, version 187,

(4) Surat Al giyamah (Resuriecion )- version 22 .
{3) Surat Al giyamah (Resumection)-version 23 .
(6) Swmt Al An'am , version 103 .
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dicates itis related to the revocable divorce and the evidence is the
God's saying that comes after ¥ their husbands are worthier to re-
stitute them *, because the husband of that whom is finally di-
vorced, is nu more her husband-as was before- and he is not more
cntitled than other .

QOr, the context can be totelly disconnected, as lo be in another
version in this Surah, or other Surah, ar in the Pruphet Sunna of
saying and practice, or in the Nation’s unanimous agrecment, as
the Chief Justice Abdul Jabbar stated ) @,

But, with regard to the abstradt, or circumstantial context of
Shria states that, this {ype whether to be a5 4 meaning derived
from the speaker as God’s saying “ And Arouse those whom
thon canst among them * @) * Incite those whom you can *, glo-
1y to God, He never order with offense, therefore He is capable 10
enable the Prophet to perform the request, because fulfillment ne-
cessitates the ordered person’s crpability dee w soundness and

perfection of the devices and reasons } ™ or can be as a sense,
mentality, convention or Shapia .

3-  hnam Zarkashi gives the context and functional diminsion repre-
sented in particularization and interpretation from one side and el-
oquence on the other side, in accordance with the sphere in which
the context is used (The [nterpretative and the Comprehensive ).

The first type is that doss not turn the term away from the po-
tentiality that will be, unless the contest, interpreted accordingly
and it is called particularization and interpretation ¢ Al! things re-
lated to this type will be clear. Two examples were given to this :
Ons example of @ context of the type connected to sentence in
which the metaphor vomes within, ie. the God's saying * And
forbidden usury © { The usury is peohibited ), it inclicates that,
the required meaning of the God's saying “ But Allah hath per-

wnitied trade and forbidden usury *. is the cettain excluding
the whole which is clear in the ofigin of the subject and de-
monestrates it is substantive in the prospect that is indicated by the

2) Surw Al B’ versiun 64 .

(3) Anatweeh i92 .

{4} The Evidenee in fhe Science of Quran .

(3) Sarat Albagara, version 375 .

54



» Contemporary Jurlsprudence Research Journal *  * Vol VI 1996 *

2- Connotation of the contexts and their Divisions and the

a)

Method of Specilying the Required Meaning by Them :

With regard to the connotation of the contexts which are as the
guiding marks, the context is linguisticaly is derived from the in-
finitive of connection in the meaning ol add, connect and cor-
relate (O _

But, in the Idioms / Terms, it identified by Atialawi says : It the
subject that indicates something without to be used with 2 In oth-
er words , if we say, for example : | saw a lion was shot, the con-
text * shot “ indicates that, what is meant by * lion *, is the brave
man, without ta be used in indication for the brave man .

So, most of the jurisprudents and rhetoricians divide the con-
text 10 a pronounced and circamstantial, or to pronunciational and
ahstract, or 0 auditive and intellective, then divide the pronounced
context inte two divisions ;

A division as a phrase of incomplete meaning, whereas if it is
mentioned separately it does not give meaning, which is called the
comnected contexts. This division is compiled and commected tack-

led by Imam Garafi in his hook * Dissimititudes “ i.e. the Exclu-
sion, the Adjective, the Object, the Condition, the Adverd of
Time, the Adverb of Place, the Circumstantia Phrase, the Con-
comitate Object, the Causative Object, the Adverbial Object, all
these arc particularies indicate that the generalization is not in-
tended by the word when it conneted to it .

b) The Separated contexis which are as a useful clause, or a semtence

of complete meaning, without consideration of its connection, or
disconnection with the sentence which is intended to determine
the required meaning, as to be former or appurienant to the con-
nected as is in God’s saying “ Divorced women shall wait con-

eerning themsefves far three monthly periods « ©

The genetal expression include every divorcee whether ir-
revocable, or revocable divores, hut the context of the version in-

(1) Teinrvlogy Detiction 34228 .
(2) Dissimilitudes 17114 .
(3} Surar Albagarah, varsion 228 .
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according to usage of Sharia which is approved to it. but will not
be described und understoed ta the linguistic meaning, except by
an ¢vidence. So, each word has a meaning in the language and is
proved it has a prevalcat usage such as * Fugih ©, the speaker and
the word of * animal/ Sumpter * , it wil be referred to the usage
and the Binguistic fact becomes as metaphor 97,

The same metbod will be applied to the sentences phrages that
conventionally indicate s meaning (because what happens in ain-
gular words is applicable to the sentences / phvases and that com-
bined expression (o be # cunventional fact is a Jinguistic meta-
phar )(IJ )
as the case inthe God’s saying ;

*“ Prohibited to you
(For marrlage) are ;

Yoor mothers ... “ @

Whereas that sentence conventionally becomes a subject of
the addressing verb in that the sentence then, is a conventional fact
and does not need, in this case, to gucssing other than the meaning
comes to mind. When the Prophet, God's peace be upon Him,
says “ Your bloods, properties and houses arc prescri ta yon “,
it is understood from the first term bloodshed, from the second il-
lepzl passaession and the third lackbiting and cussing. As well, liq-
uor indicates drinking, cloth indicates wearing and pig indicates
eating and so forth . The second part is that involves probability
and the required meaning will not be gulten except by addition of
a context 10 the word. The theologion jurisprudents / legists gencr-
ally restrict this type of address in the comprehensive and inter-

pretative ¥ |

(1} Explanation of

(2) wrluer book (Generalization and specialization) P.P.226:227 .

(3) Surar An-Nisa, versc 23,

{4) Comprehensive means {that has indicate wo malters none of them has pecaliarity on
the ather with refircnee ta it ) The principles by Al Amidi 411, and e Interpretive, the
ixling probability witl U clear oeaning fakest from the result. Gither it is not ter-

1ed 1o distinction due %o the supporting avidenca , ar because the mind interprecs i
oy und ding ulter di of 1he aphsinntive) ‘The Revision 75 ).

(5) Vide Rhesaric Principles and the Inermediary Lexicom (A} Mu'jam Al Waseer ).
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the God, be He exalted, (say : He is Allah, the one )M and His

saying (Muharmad is the messenger of Allah) @ . The first ver-
sion verifies the singleness to Allah and negates numerousness.
while the second version confirms the Mission to Prophet Mo-
hammed, God's peace be upen him and negates the allegation.

‘With regard 1o the Conspicuous which is (a word of a
known meaning, has & real meaning and metaphor . If it is taken
with real meaning it is conspicuous and it is interpreted if used as
metaphor ¥ , The precedent knawledge of the natre of the fan-
guaga af addmssing will be encugh in determination of the re-
quired meaning, because, as long as the contexts are lacked and as
long as the speaker won’t use indications and signs that may lead

n&)e required meaning, the linguistic rcal meanings for which
the term is originally put will be the context that leads to the in-
tended meaning, The general infinite context, for example, inspile
it may he {shared by two factars : facter of the meanizg for which
the term was originally pat in the language for the comprehensive
indication of all its terms, and the factor of the legal usuage con-
vention, whereas it is proved by investigation of the gencralties
that are srated in Quran, and Sunna, often the legislater means the
particularity ... 50, the etficiency of this gencral context, does not
aftect the necessily of taking whal it indicules of comprehensive-
ness as the care in all hypothetica) evidences . Therefore, they ad-
vocate the necessity of acting accordingly tiil the particularized ac-
tually appears

As well, the matter is sume in that was put for {a gencric noun
in the arigin of language, then prevailed by the nsage of that typc
of generic noun ) @ {till it becomes, at the lack of the cantext, no
other meanjnﬁnundersmod without the orignal fact ) ), whether
the usage is linguistic as animal/sunapter, or related to " Sharia as
PIAYCI, o bcauty and ugliness ( the saying in this ?rpe of gemeric
noun is that, if the single word has a usage in the age and it
is proved it has a usage in Sharia, it will descrived and understood

(1) AlIkhlass Sura, version ()

(2) Al Fath Sum, version (9)

{3) Evidonca in Figh Principles 1/416 .

(4) Rules in the Rules Principles- Albajl 286 .

(5) Bxplanation of revision o

(6) [nierprciation of e Seconda(y Rules will reterence do Lhe panciples.
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THE CONTEXT AND ITS ROLE IN
CLARIFICATION OF THE REQUIRED
MEANING

By Dr. [driss Bin Mohammad. Hammadi

This contribution is confined into four paragraphs; i.e.

1- The scope in which the context governs and can be determined
from this text in which Gazali says :

{ Conception method of the required meaning, is the precedent
knowledge of the situation of the language by which the ad-
dressing is made, then, if it is an uninterpretative text, it is enough
o know the language, but if the text is an interpretative texr the re-
quired meaning can not be really understood except by addition of

a context to the expression ) ¢,

By contemplating this text, we find that, there is address of
which its expressions are substantive in signification, which ex-
pression called the text and conspicuous a.ns expressions of some
address are insubstantive and (his called the comprehensive and

interpretative .

The First Section-the Text and Conspicuous : The reliance on
the text is concentrated on the original meaning of the term with-
out consideration of the contexts, because the prospects that the
contexis bear are lacked. In this case the address will be in the top
prade of clarification of the intended meaning ; e.g. Figure five (5)
is a text does not bear in its meaning figure six {6) or four (4), or
any of the other figures. Also, the word “ the horse " does not
mean the denkey, or the camel , or anyather animal, Whenever its
signification is so clear, it is called, in addition to its meaning , a
text in the substantiation and negation ends . | mean verification
of the designated and ncgation of the undesignated™ For example,

{*) Professoc of Figh Principles - Feculty of Afs Bnd Human sciences - lslamis Studies
Dcpartmenl- Fez, Mofocoo .

{1) Al Musiasfa 14149,

(2) Same Referepce io Mo (1)-1157 .
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1 prefer the statement by majorily which state the forbiddence of
the contract becanse of the ignorancy in the amount of gold and
the jrriecievabilty of the price in the meet . the second statement
also is impermissible and net right to contract accordingly becuuse
of the irrecievability for his (Pbuh) said :

“ If the coramodities are different, then sell as you wish as long
as banded from hand to hand ",

The form which respond to and meet the need of the buyer
matching with sharia laws and principles is : The omaments
shoutd be made while the requiring person is wailting for it, then
he should recieve it first then to pay for it in paper money or other
kind that its kind .
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the followers of the first belief, explain the [orbiddance of two
sells in one sale . Nothing in the quotations a indicate its simillar-
ity with the form of the problem under assessment .

4- Selling omaments and recieving its price then purchasing orna-
ments for the money recieved of the sale : this form is permissible
in Sharia rules without apd ¢onterversion . It is the most pre-
coutive form for the action of buy and selling ornaments - Imam
Ahmod {Allah forgiveness upon him) preffer that the zeller has to
seek his desired orament to some goldsmith other than to whom
he had sold his ornments, it he find what he want there . Otherwise
he can zeturn back to the goldsmith to whom she sold his otna-
raent and buy his wish since it is not available into other shows .

Thirdly :
Joinoing between selling and paying a
wage make ornamest in Kind :

Some people like te acquire a certain ormament or cértain sort
of decorations which they dictate to the goldsmith . they agree
with the goldsmith to make a certain thing deteminoing its weight
its standard, its shap and the of amount of wage to be payed .
Some they might not determine its weight bui they agree for its
weight aftcr making it . When they know its weight later they pay
its amount plus the wage agreed upoa .

Another form is : The buyer pay for the omment in different
kind, of its . If the omament required from gokl he buyer pay in
exchage of it silever money or paper money. In te first form jur-
ists disagree and two statement emenge .

‘The first statement forbide this form and it is the belief of Ha-
nafi’ism, Malik'ism, and Shaffi*ism . The forbidding beliefers
Justify their opinion because the amount of gold is unkown and it
is a contract of exchange . then the recievance is & must , and it
didn't take place in the same meed . Hanif und Shafi'add the con-
dion of baying ¥,

The second statement permitting the form explained and it is the
of Hanbatism ¥

{2} Same sourees ahove .
{3} Al Magnah 6/61 .
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in on sale . In addition {o this, it is not permissible to purchase any
vommedity before recejving the price in Shaffi’ism and Hambal-
ism belief, each contracl in this case is a condition For the other .
The meaning of double selling in one sale according to Hanifism,
Hambalism and Shaffism is clear, in casc the buyer or seller stip-
ulates arother contract against this deal including debt, sell or
rent. Abu Hura'ira narmated (Allah Massenger, peace upon him,
forbid the for of double selling in one sale ) ¥ .

Also Hanifism and ShaP’ism count it as {A selling and a conditio®
because it is narmated on the authotity of Allah Massenger, peace
upon him, he ( Farbid a selling and a condition } at the same time
for the same ransaction .

Also it can be accepled as allowed and correct transaction ac-
cording to lmamn Malik belief. It is written in (Al Modawana) A
man asked; If | exchunge Dichams for Dinars, which [ have to buy
with them cooking hutter or vil , Malik replied il is permissible
paid now or delayed . And so believe the twy Shieks Abdulerab-
man Al Saadi aud Abdula’ah Al Bassam, modecn Hanbali jurists ,

1 myself accept the mentioned form, thinking it is premissible
hecause it is not a sale of gold for gold . 1t is a sale of gold for
bank notes (Riyals) and purchasing new geld for bank notes { riy-
als). [ dont accept to illustrate it as double salc one salc, but it is
E'nna selling and so [bim Taymia Precieve il ,as well as Ibin Al
Gayim . it is one of ] mam Malik famous saying. Shiekh Abdul-
Rahman [bu Saadi and Shickh Abdalla Al Bassam say it too
Shiek of Islam Tbin Tay'mia said :

Itis permissible suspend a conteact by conditions if that imply
benifit to the people, and didn't compose any foribidden conditon
staterd by Almighty Allak or the prophet (Pbuh) . Every benifitiary
thing to the peaple , not forbidden by Al mighty Allah or his Mes-
sener ( Pbuh) is Allowed (Halal) and no one can make it unlawful
(Haram), We quote from Ahmad himself the permission of sus-
pending contarcts hy coaditions. I dide't find any thing about Ah-
mad and his friends a text contrasting with this permission ® by

¢1) Sahlh A}Turmazi Bxplained by Thin AFAmbf 2395 .

[¥2) sl}'llas'dalilr;SAl-Sunan ky Al Khaltshi wilh Mukhtessar Supan Abu Da'soud by AFMonzinl

{3) Al-Mo'duwanah 3411,

{4} Al-Fauewa Al-Sandi'ysh page 193, Al-licht(ynrar AlGali'yeh 344

(5) Majmoo Al-Faitawali 29/432, Tatuib Sumus Abu De’anud by Ibin Al Gay'im 5/140-149
» Mawahib ARGalil 17395, Al-Famwah AH-Saad’yah P29, Towdih Al-Ah’kam 2/458 .

(6) Nahariat Al-Aghd 237.
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# If we accept a subistitution, the dirsction of kind for kind prophct

(Pbub)" will not be satisfied not when contracting nor in the
mecting at which selling takes place .

b- Prices in exchange are instable, because it became nul and in-

correct if the selter and buyer apart before the transaction setteld,
by receiving from hand to hand - In the contarary of the prices oth-
cr than exchange @ .

¢- Itis not possible for the seller to spend the value of the deal before

recetving it, for he didn’t possess it yel . As it 5 impossible for
him to hehave or take action on property of others .

Discussion and Preffering :

The justifications quoted by thase whe forbid substitation of the
value of a sold ormament for other gnods before recieving the price
for it, boeause it didn’t match the meaning of his direstion ( kind
for kind), might be truc if the substitation haven’t been recreived
at the same mecting the transaction took place in .Those wha think
it possiblc to subisitute the value of sold arnaments for others he-
fore recciving its price conditioned that the receiving shonld take
place at the same meet in which the selling take place,m ac::ordini
to his (Pbuh) Direction (unless they, seller and buyer leave eac]
other, and some tighis not settled) , and the meaning of his (Pbuh)
directions { kind for kind) which means present good foe present
payment . So this condition exists in case a commodity bought in
exchange in the meeting .

I think the justifications guoted by those who permit such a
transaction are convincing I accept thus form of dealing and Ibin
Omar narration assures the perfection of this opiniun .

3~ Durchasing ornaments in condition the seller should buy other oro-

ments from the buyer . In this case the goldsmith make a condi-
tion, if he had to buy someone's ornaments he likes to sell, the
seller must purchase by their price other oraments, or the contar-
ary . No jurist, according to my knowledpe presents a typical fom
of such a transaction, but we can deduce its rule as forbidden and
annul according to Shaffi'ism and Hanbalism helief . According fo
Hanifism belief, it is annul becanse they argue it is a double selling

(3) AkMaj'moo 14100
{3} AFMabsoot 1473 .
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goldsmith then weigh the used oraments offered, if it weight 70
prams for example, its owner can choose new oraments weighling
60 grams in exchange . This form is forhidden and not marching
Islamic rules and legislation regarding selling gold for gold be-
cause of inequality . All jurists agree to this amd a decision had
been made by Eslamic jurisprudence counsil in Jeddah ¥ and the
decission of Board of supreme jurists . @/

2- Purchasing ornaments fmm the eamnings of the old ormarnents
when the purchaser pay the difference in price if it happees to be
50 . No jurist , aocordi.nﬁ 1o my knowledge, presents a typical form
of such a transaction, but we can quote two openions based on
jusists thinking in the simillar situations and the exchanging price
transactions :

i- First opinion : allowing such deal according to what Imam Malik
say and more appropriate 1o Hanifism *. In Modawnu, is wrilten :
Isay, if I change a Dinar for twenty Dirhams, then I saved ten and
bought & commidity for 10 dithams ? Molik replied ,uothing il
you do , Also, quoted from Modawana : If I, continue, if [ change
a dinar for dirhams but T recieve no Dirhm but I take 2 commodity
in exchangs 7 Malik said, nothimg if you do so .

Al Sarkhasi said, {0 exchange something for the price, before
resieviog it is permissible as long as the purchased good is a dif-
lerent commodity ) The believers of this apinion justify their be-
lief quoting the narration of Ibin Omar saying : (Q°Allah) Mas-
senger, 1 am selling camcls {n Bagie (place), 1 used to sell for
dinars and take dirhams, and to sell in drhams and take dinars, [
used (o receve this from that and to pay that from thig). Then Mas-
seger of Allah said (Nothing to receive it for its price on the same
day, unless you Ieave each other and some deal is not sattled)™,

it} The second apinion forbidding the transaction and this is the belief

of Shafisim and Hambalism (", They justify their belisve gouting
logicul evidences .

(1) Decition mo 88/1/Dg .

(2) Desission oo 168, Duted 4/3/1411 H

(3) Al Mo'dewansh 3/41 1, Al-Mahsoot 14/2,

{8) Al Mc'dawangh 3411,

(5 Al-Mabsaat 1472,

(6) Supan Abu.-Da’acud 3650 .

() Al Mojmoa 104100, Kashaf Al-Gina’ah 31245 .
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The ruler) for Dirhams Then by for Dirhams , “Ganeeb” ) !
or as he said {Pbuh) .

3« The say that assume ornament hecame a commeodity because it in-
clude workmanship and seased to be a measure of value , 5o itjs
permissible to cxchange it for it kind differentiatly and delyed in
payment is refutable by the lexts quoted by those who said itis not
pemnitted to sell ormaments for armaments differentiatly . The leg-
islator tortrids the surplus without any consideration for the quality
or workmanship . the evidence of this the natration : ** We take
one (saa) of this sort for two or three (saa) from olber sort * and he
(Pbuh) said : (Don’t make it again , sl the collected date for dir-
hems then buy Ganeeb for them ) . Allah Messenger (Pbah) dis-
missed the comsideration for the guality and vorkmanship and
obliged the equality .

Prefferability :

After expossion of the evidences provide by each party and the
discussion 1 think the most prcffmblic decision js that which for-
bide the selling of gold or silver when the selling in the similar
kind unless they are equal in weight . As well as not allowed to
sell a thing for its kind when paymeat is not immediate, because
the evidence provided hy the second party are week and  haive who
and for convineing evidence provide by the firt party followers .

Proofs Review :
1+ Quoting the verse and traditions stating the unpermissibility imp-

essibility of differenfiation m weight, hud not been said dircetly it
is forbidden .

Secondly :
Purchusing new ornuments For used Or naments :

Or Purchasing ornaments with the
Earning of sold ornaments :

1- Its form : If somebody offers his gold or silver ,whether old or
new, for a goldsmith asking tor new ornaments in exchange . The
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and industralization is jmposible or difficut (0 | But we don’t ac-
t. The existance that need which neccitate permission of selling
gold for gald differenlially because it is possible for the buyer if to
purchase the crnaments, by other than its kind such as silver or
paper -money cerculating now & days or using any scceplable
means of payment accepiable in the community this century or
any comming timc . If this had been said in omament selling | it
should hade been said in food selling, such as date : wheat and
their alike , because the need for food is more serious than the
need for omaments . Thus to say the need (o sell and buy gold is
more &essing than the need for buying dates for ruttab is not ac-
1:|

The say that states that the wiseman will not sell a commodity
for its same kind, the same weight because if imply Jost of wark-
manship cost and unwise | The implication of this wili be " since
you don't accept permitting the sclling of coinaged gold for gold
unless they are equal in weight and the payment in the same mect,
given that coinaging is aworkmanship and more labour is devoted
to make golden coins, then what makes the bost cost of work-
manship an unwise deed and be wisc in the case of coinaging ?

Thoug the ligislator establish & general rule regarding usury
money (Amn’wal) that is the quality and immediate payment in the
sell ope the samc kind . No exception had been made for this rule
other than (Al-Arra_ya case ) by a special text which imply re-
stricting that exception to the very same case , then it not allowed
to overstep it to other transactions .

The say, that Shariza didn"t commpel people 10 sell gold for oth-
er means of exchange than its kind s not admitted . It commpel
them to seil it of other means of exchange other than it kind if they
like to gain surphes . The c¢vidence of this is the narration quoted
by Al-Bukhari about Abu-Sa’eed and Abu Hura'yrah Allah hel-
lessing on them; Said that Allah Mcssenger (Pbub) once employ
(as aruler) a man for Khay’bac (place) . The man brought Ganeeb
dates (sort of dates) . The propht (PbuhH asked the man whether
all the dates yielded from Kheiy'bar are the gams sort {Ganeeb) .
The man answered no, we take one (Saa) measure of volame of
this sort for two (Saz2) or three (Saa) from the other sorts, ther
prapbet (Pbuh) said :

“ Don’t make It (again) . Scll what you get (of date collect by

-43-



* The Ruke Governing Selling Cmament For Ornament *

to them and thought they believe , but aut text aboul the prophet
{Pbuh) except the Narration quote by Yahia Jbn Sa’ecd and the
narration itself is -
The reply for this say is : The narration forbidding the sale of
the necklace unless for equal weight is a text from the prophet
(Phuh) . Thc ather narrations quoled by (Sahaba) Allah belessing
be upon them didn’t represent thicr thoughts . Those narvations are
attributed to the prophet (Pbuh) or having the power of the artrib-
uted narmations 1o him (Pbuh) . The say about the narration of by
Yahia Ibin Sa’eed as beeing is true, but the same narration had
been quote through another route with a cotrect commected given
that the narration is an evidence, accepted to the eomper!mndants .
Thejr argumentation quoting Ingical evidences had been disscussed :
“ The word gold include all its ” generations, then the dis-
scussion assumed that allowed otnamcnt became a commodity
like cloths and others not a measure of value, (Price) . )
We reply * There is no text or say supparting this assunaption .
In fact texts oposse it .

Discussing The Evidances
Provided by the Seeond Party :

Itis incomect to use anolugy again the (Arr'aya case) because it
is permitted exceptionally with a special text which could be con-
sidered as “ whal that come contrasting analogy . The bulck of
Faglhs and principalists condioned the origin thal unalogy base
against, should be not be cxcprioned from the mormal rules of
anatogy ™,

Normated about Zayd Thn thabit about Allah Messenger (Pbuh)
that he permite after that to sell (urry’a) for date or (Ruttab) not
other than . His say (Not other than) proof the fact that it only
permisgible in arraya . His (Pbuh) forbiddance of sell also proof
the speciallity in (Asrya case) .

2- Thin Al-Gay'im (May Allah [orgive him) said : Most of the people
haven't the enough gold to buy silver for it nor the enough silver

for it nor the enongh silver to buy gold for i given that the sella
will not accept to sell his {gold/silver) for cloths or com or wheat

(2) Sahih Muslim expliered by Al-Nawawl 4430
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needs and the seller will not accept to sell his conunodity for
whest, corn and clathg (|

3. Ornaments are merely a commaodity ; sold as other commaodities .
By workinanship it is ceased to become of the two precious metals
(Gold and silver). It is permisaihle in case, to be sold for its kind
deflemtially. It did not come in the one of (either pay or it is usury)

but only as the other commodities came ¥,
Discussing the Evidences Provided by each party :
Discussing Evidences Provided by the First Party *

1- The argumentation of the first panty depending on thier under-
standing for the holy verse and (Hadiths-naerations) about prophet
(Pbuh) as an evidence for prohibition of differentiation in prices,
had been disscussed . They refuse the arguwmnentation which estate
that the Holy verse didn't state plainly the foribiddance of such a
deal differentiatly by saying that il is true the holy verse is general
statement , but no one deny the possibilty of specializing a gener-
alized statement, or ristricting an abstract logically ©, They repl
the statement that stales “ nwthing is quoted to prohibite dif-
ferentiation namely , by arguing that this 1s no true . In the nareu-
tion of Abu . Ubadah regurding the silvery pots after he explain
the rule he said I heared Allah Messenger fotbidding selling gold
for gold or silver for silver unless equal in weight _ It had been
also said in the parration about Abdullsh Ibn Omar (This is our
promissc to our praphct and what we ask yon to promisss for).
These narrations had the power of his (Pbuh) sayings because
they the power of his (pbuh), beside the fact all these marrations
are correct . The narration of the necklace is a specifie incedent re-
garding women ormaments without any ambiguity . When he
(Pbuh) said (gold for gold, in equal weight), is a plain text for-
bidding the action of selling for ornament or golden pottaries for
imore that its weight .

2- 1f it had been said thal the texts quoted forbidding selling of orna-
tnents for more than their weight is not more than (Saying) belonging

12) 1bid Page 136 .
(3) I'ltam Al-Mo' wagi'ean 27535 .

41-



* The Rule Goveming Selling Omament For Omarment *

cludes workmanship . His order to make the transaction vain in-
dicates the invalidity of such contraction .

In the narmation of Abdulahi [bn Omar may Allah blesses him ta
the gold smith, he. assures the foribiddance of tking surplus for
workmanship explaining the coerect denl (Dinar for a Dinar and
Dirham for adirhain ) .

Logically , the word gnld and silver represent all its shapes,
forms and types good or bad raw or worked complete or hroken
into pisces and so on . The rule maintians regardicss the differcar
names called for its generations (V. Becuse it is stated that weigh®
should be E,qﬁﬂl in deuling in gold and silver no specialization is
allowed for the workmanship and thus it is not pemnissible to sell
omaments aginst Dinars {Gold) differentially .

2- The Juistifications quoted by the followers of the second
Rclicf who alluw taking surplus against workmanship :

1« The Need :

It is permissible to exchange ornament for gold diffcrentially as
Jong as the increment is only against the workmsanship in making
the urnument , (hough it may be prohibited as evasive legal device.
Rut nsury is allowed where ¢ver it is inevitabls such as Araya sell-
ing, whete the legislator allows ta exchange dates for the desire of
fresh dates (Runab). Thus it is permsible for the need, then it is
more needed to allow omament buying and sclling transaction @ .

To Oyerenme Narrowness :

™
"

Since smithing is permissible such o8 rings from silver and wom-
en ornaments, then the man will not scll the worked and simithed
piece for its weight unworked or raw, because so deing is an un-
wise deed and workmanship is of no value . The lsgislator is wiser
than to compel people to do unwisc deeds . Sharia (Islamic laws)
didw’t order for this and forbiddance is not lawful this in manner.
No one can say is it nol permissible to sell a cammaodotiy unless
for a different kind - apparentiy this will bring difficulty in day to
duy transactions, most people haven’t got enough geld {o buy their

(2) Fath AlGadcer 5/135-Kashaf Al Gion 3252 .
{3 E'ilun Al Mowagi’in 2135,
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4. Malik Narrated ont authority of Hammid Ibn Gayiss Almakli about

(1) Ibid.,

Mujahid he said ( while [ am with Abdu Labh Ibn Omar once, a
gold smith came to him and said O,Father of Abdu] Rahman I
smithed gold and sell it for more than its weight taking the differ-
ence as wage for my workmanship. Abdu Lahhi Ibn Omar forbade
him to do so, the Goldsmith repeated the matter and Abduiahi Thn
Omer repeated [orbidance till he came to he Mosque gate or his
ride then: Adulahi Ibn Omar said {Dinar for Adinar, Dirham for a
dithum no defferental in them. This is ver Prophet’s command-
ment to us and it is our commandment to you ) @7

Nerrated Pudalla Tbn Obayed Al Ansari : once Allah Messenger
(Allzh blessings and pesce upon him) came at Khaybar, He found
a necklace made of beads and gold with booty, shown for sale . He
(Pbuh) ordered to make Lhe gold in the necklace seprate before
selling it and said { Gold for Gald cqual kn weight ). ‘* From the
mentioned cases, Abu Huraira provides the justification that states
the forbiddance of scling goid for gold or silver for silver unless
equal in weight . Abu Ubbada narriation gencraliged the forbiddance
in gold and silver and thicr alike coins or decorated, good or bad ,
complete of broken smithed or raw, pure or adultrated . Not in this
tradjrion nor in others denotes the exception of worked ornaments
from the generalized forbiddance . ‘The surplus assumed against
workmanship is forbidden. the contract is not binding becausc it is
profbbited and prohibition necessitates invalidity ol the contract .
The tradition of the necklace, indicates that it is an ornament used
for decoration by women . The prophet (Pbuh) explains it is not
permisgible to sell worked gold for gold unless equal in weight so
he arderd to sepratc beads %mm gold to kmow the cxact weight of
gold in the necklace and sell it for the egual weigh of gold re-
gardless to workmanship. If a surplus is permissible to be given
agammst workmanship in gold,hc (Pbuhjwould not make the deal
vain ordering equalization in weight and he assures the forrbid-
ance of surpius in the case selling ( for gold in equal weight) .

In the narration of the two Saad, when they sold  the pots with
surples and he (Phub) ordered them to cancell the bargain, mec-
cessitates the forbiddance of making surplus from selling gold foc
gold or silver for silver ornamarts or else because coinaging in-

(2) Sshib Muslim Explalned by Al Nawawi 4/10) .
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worked or smithed oruments can not be equal . The Difference
stands for the workmanship . Shiekh of Islam [bn Tay’mia think
this belicf as well as Ibin Al Gayim . They permit diffcrential in
price regardless the method of payment defforcd or present as long
as the dealars mean the value not the price . This had been stated
in the Big Fatawa ( Al Famwa Al Kubra) : (Shiekh of Islam stands
alone other than the four Imams, thinking the selling of workoed
silver omaments differentiation in price is permissible. The differ-
ence in prices is for workmanship cost )",

Justifications quoted by each Belief followers :

First Belief followers fustifications :

The followers of this belief justify that they quote their belicf form
Halley Qur’an, Sunna, unanimity and logically accepted factors .
From Quran they quote His Almighty saying : (But Allah
Hath permitted trade and forbidden vsury ) @ . The statment
indicates Almighty Allah has forbidden usury in general without
differentiating between wotked or unwearked objects .

From Sunna thcy quote many Narrations, Such as :

[- Narrated T/bada Thn Al Samit (Allah blesses him) Prophet (Pbuh)

2-

said (Gald for gold, silver for silver, wheat for wheat,corm for
corm, date for date, salt far salt equal in wieght from hand to
hund. But if commodities are different then sefl as you like
when ever it is from hand to hand) ¢
Narrated Abu Huraira {(Dinar i3 for Dinar, Dirham is for Dirham,
there is preference. for each kind over the same } . @,

3- Malik Narrated on authority Yahya Ibn $a’id that he said, lhe Mes-

senger of Alleh , peace be upon him, orderd the two Saad to sel)
gold und silvery pots of boaty. They sold each three for four in
kind and four for three in kind but Prophet (pbuh) siad to them -
( You fall in usuary, annul the sell ) &)

(1) 3726 Al Ikhtyarat A| Fighi'ya page 126 . E'ilum Al-Mowagi'ln 2135 .
(2) Surat Al-Baparah verse 275 .

(3) Sahit Mushim Explained hy Al-Nawuwi 4K3 ,

[4) Sahih Muyslim 4\!'1%0 .

(5) Al Mo'warta 27492 .
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The Rule Governing Selling
Ornament For Ornament

Dr. Salih IBn Zabin Al Marzogd ?

Firstly : Selling Gold far Gald, or silver for silver .

Definition of ornament and decoration :

Omament is defined as all smithed precious melals, all priest
stones © works Tor decoration . Gold smithing means making or-
naments from gold or silver and their atike ¥ | changing them ta
new usable ornaments .

Fagihs Openions Regarding Selling Gold
For Gold or Sliver for Silver :

There is no dispute between Fagihs regading egualization in
weight s¢lling smithed gold for smithcd gold , but there are two
believes when selling smithed Gold for gold, such as coinaged
gold (Dirham) us well as selling perfect ornaments for broken into
pieces omaments. Cne belief necessitate equality in weight ig-
noring workmanship cost . The believers of this beliel [urbid sell-
ing of ornments for omaments (worked or not) unless they are
cqual in weight. This is the belief of the bulck of Fagibs (Han-
ifisro, Malikism, Shaffi"ism, Hanhalism and Apparentism (Tha-
hiri) ¥ His Generosity Shiekh , Mohamed Iba [brahim und Shiekh
Abdu Al Aziz Tbn Baz adopt this helief and a decision had been
made by the Board of Supreme Jurists in Kindom of Saudi Arabia®.

The other belief followers think if the workranship is permitted
such as women ornameats smithing, therefore the value of the
(*} A member of the teaching enuncil (Islemic ¢en. sec.} Sharia Faculity -Umm Al Guea
Univ . Medkah Al Makkarmah .
(1) Al Muhkam by Ibin Seida 3/339
(2} Al Mu'wjom Al-Wassiet 11548 .
{3} Al-Dmm 3/35 .
(4) Rad AYMuhtar Afa Al-Dus Al-Mukhter (3114) . Mawahih Al- Galil 47317 .
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Muslims agree that the infidel is that wha didn’t pronouce the tes-
timonies but they disagree about leaving the four other deeds . je. Za-
kat doing, Salat , Fasting and Hajj . Ahmad has a dispnte about the
matter and in one narration about him he argued that, who he left in-
tentionly vee of the abuve view deeds is an infidel, and this is the of
abu Bakar and samc of Malik's friends such as Iin Hahil .

The majority of jurists don’ charge with infeditity for committing
sins o for disobedience including fighting for non-payment of Zakal .
Which of denial of Allah's commandincnts that is constdered in-
fedility 7 It is the verbal denial and plain remounce as well as de-
grading of Allah commundment, such a8 saying implementation of
prescrbed penalties, is tarning back to dark ages and soforth . In this
case, infedility is bound to this statement only according to the texts
and predecossor, savings . Infedility is a personal matter and it could
not be collestive ,
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2- Te make and belief it is lawful not to judge with what has revealed
by Allah, Al Shaikhan ( Al Bukhany and Muslim) state it plainly,
is a nessessary comdition to judge that soraebady is inlidsl because
he denies what gath been revealed by Allah . The explanation of
those vetses in Surat Al Ma'ida as well as what had been sisd by
Shiekh Al Islam Ibin Tay'mia and others arc in coicedence, they
are mofe appropriaie to be adopled .

3. They shoukd be fighted not because of their infidelity but because
of the corruption they meke in the carth (life) as Malik and his
friends and Al Asha’s say .

From what had been siad by jurists and the explantions quoted for
the verse ( If any do fail to judge by, the light of) what Allah hath
revealed they are no better than unbelievers ) , it became clear that
those wha explain these verses don’t chargewith infidelilty thasc who
do not (charge with has been revealed by Afllah), nnless they believe
or deny or change or make it lawful . 1bn Abd- Al Bur said ( If any
one of this pation fail to judge by what has been revealed by Allah,
then he is not infidel unless he does not believe in Allah, cr the angles
or the scriptures or his Messengers or the Dayafter } .

The problem came when we ask, is it not lawful or ungrateful to
ligeslate and make laws not agree wilh what has been revealed by Al-
tah ? Here lies the difficulty of charglng with infidelity, because he
who docs this,do is not making it as a religion, then it ia not a mauer
of changeing religion . He who does thal might not deny the religion
statements and doesn't believe it is lawful . Habitwal committing of
sins does not imply infidelity by the agrement of Sunmism. Apparenlly
those who refuse to pay Zakat not denying it, arc mot infidel by the
agreement &laxfﬁjums even if he fights . fbn Gudama said ( If he refuses
t pay it belifing it is lawful and the Imam is able to take it from him
he can take it and censure him for refusing to pay it, not taking mese
that it. But if the refusd is not under the authonity of the Imam , fmam
can fight him and if he got him and his property he have to take it no
more, and if he got him alone , without his property he should ask him
to pay it and to allow him for three days for repentena, if he reprents,
pay it, or e should be killed then without charging to infidel . In one
say about Ahmad that who refuse not to pay Zakat without denying it,
should not be killed and so did Malik and Al Shafi’e . Abu Hanifa
didnt judge by killing that who didint do his prayer not even that who
refused to pay Zakatk .
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The argue quotting the narration of Oda’ye Tbn Hatim about the
verse in (Tawba Sura) (They take their ppriests and their an-
chorites to be tieir lords in degoration of Allah )V,

Shiekh Al-Isiam Ybn Taymiah said in his book Al-Fatwa, fail-
ing to judpe with what Allah has revealed, is matter of faith not
disobedicnce, beeause it is helieving that what Allah has forbiden
is permitted and vice versa .

3- Whar has been said by Shiekh A] Islam Ibn Tay'miu and Ihn Kath-

er in his explanation far Qur’an, regarding (Al Yasig - The laws of
Tatar ) .

i) Ibn Katheer explaining his Almighty saying :

i)

“Do they then seek after a judgement of the days of Ignorace ?
bat whe, for a people whose faith is assured can give better
judgement than Allah” ©. Allah renounce the conduct of those
who prefer o their own thought wighout suppoxt of Sharia, as the
people did in the period of ignorance. Tatar used to judge by tho
policies taken from their king Jankeez Khan known as (Al Yasig)
other than whar has mvealedn%y Allah and pronounced by his mes-
senger peice upon him. Any who do as they did is infidcl and must
be ﬂghtgd 1ili he return to faith and jadge by what has revealed by
Allah) @

Ibn Tay’ mia siad in his book { Minhaj Al Sunna ) : No doubt that
who believes, it is not a must to judge by what has been revealed
from Allalt to his Massenger (Pbuh) is infidel, and that who makes
it lawful to judge by whal he thinks (other than what Allah re-
vealed) is infidel .

Aspects of the above justications :

Tatar became Muslim while they were believing in what hos been
stated by their king . They keep to be fiath for it after they became
Muslims . And if a person became a Muslim prounouncing the tes-
timony without following its rules and laws then he is not a Mus-
lim, s many jurists believe. That means he is stll infidel though
he pronounces the testimony tll he follows the rules and laws of
Islam not what he believes before Islam .

€1) surat Al-Tawbat .
(2) Surat Al-Ma'ida, verse 50,
(3) Tafseer Ton Khatbeer, 2468 -



= Confenporary Jurisprudence Research Journal ¢ » Vol.VI1 1996

comnits a big sin . Many narrations hrd been quoted about the pre-
decessors. Almighty Allah said in Qur'an * And if any fail to judge by
{ The light of } what Allah hath revealed, they are (No better than)
wronﬁ -doera) @,

Shiekh Al lslam Thin Taymiah tackled the subject into many sitea-
tions, he said : Since predecessors believe that a man can be or fiath as
well as hypocracy and also believe he can hear flath as well as in-
fidelity that docs not deprives him faith, as Ibn Abbass and his friends
explain the verse : { if any Fail to judge by ( the light of) what Allah
hath revealed are (no better thas) unbelievers). They state that the
word unbelievers means a degree of unbelieving that docs mot debar
him from Islam, Ahmad Ibn Hanbal and other Muslim Imams foilow
this explanation @,

Ibn Taymia said in another place : {Ibn Abbass and saying others
from the predecessors explain His Almighty saying ( if any fall to
judge by the light of what Allah hath revealed are (no befter than)
unhelievers ) , and in other verseses unjust and (dissolute), as some
lesser degrec of indfedility, unjustice and dissolfations . Ahread and
Al Bukhary and others said the same

Meaning of Infidelily :

Infidelilly . unbelieving lingually meuns veiling or hiding . it has
many meaning, but the original meaning imply veiling or hiding and
Arabs before lslar didn’t use it unbes for this meaning as explained
by Ibn for is in his book (Figh Allogha /. Islam edd new meaning for
the word kufr (unbelieving infedility). The mogt famous meaning add-
ed 1o the word by Islam is ( reciprocal o faith or contarary to faith), if
it differs deeply from Jslam then it is (great kufr) infidelilty or it might
differ in some degrec which not imply totally different (that is minor
kufr). [n Sharia both meanings were recognized ©) |

Justifications quoted by those who believe that,
whe fail te judge by what Allah has revealed are infidels :

1- Apparent meaning of Al Ma'ida verse no (44) .

{1} Al Tanheeu{ 54,
(3] Ealdmoo AJ-Famwa vol.7, page 312 .

[5)
{4) Al-Mizhar, Assyouli, vol.1, page 295,
(8) 1510, page 369
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The auttor of Al Tahreer wa Al Tanweer in explaining this verse, he
said the bulck of Moslims and Sahaba) and thejr successers percieve it
as a eneral case because failing to judge with whet Allah has re-
vealed, has many forms and in many cases proved not Io lead for in-
fidelilty committing sins . Till he said : Some jurists explain who fally
(0 judge with what Allah has revealed in a way of denial or under es-
temation the Prophet (Pbuh) through or hearing . This has been nar-
rated on anthority Ibn Massaoud, Ibn Abbass. and Mujahed and Al
Hassan . Under this explanation came another case in which some-
body refases to be judge according what Aliah has reveafed in his
ownself, such as the Muslim who lived in a country applying what Al-
lah revealed for judgement, but he chooses rot be to judged in a court
apapling Islamic laws, This is more sericus than subordinate rules of
religion . Most serious than this, is the niler who people and encour-
ages them to refuse to be judged with what Allah has revealed . Tt is
graded according 1o its severity , some might b counted as apestatos
if he wnder csitmate the judgement of Allab or deny it . Some jurists
explain the meaning of infidelitty as disobedience. It has been narrated
on suthority Thn Ahhass and Tawoos, it is infidelitly a lesser degree
which will not deprives one of his faith ",

Al Gortobi said, axplanining the verse :

(If any do Fail to judge by (the light of) what Allah has revealed, they
are (No berter than) unhclievers), deseribing them as unbelievers, un-
just and disseluters . All these attribues descended on the unbelievers,
this had been proved in Sehih Muslim in nerration of Al Baras . But u
muslim should not be charged with mfedilty if he commits a big sin .
It had been also said theverse implies the meaning of those who do 0ot
judge by what Allah has revealed, refusing 1o follow the Qur'an and
ungrateful to his Messengey (Pbuh), are infidel as has been nammated on
autharity of Ibn Abass and Mugahid .

Ibn Mussaoud and Al Hassan said : It is generalized to all those
who fail te judge by what Allah has revealed, what ever \hey are Mus-
lims, jews or christions . Those who fails to judge y what Allah has
revealed knowing that he is committing a sin, i a dissolute Maslim
and Al to torment or foregive him if Allah wishes . Al Hafs Thn
Abd Albur ip his book Al-Tamheed said, jurists agree that who diviate
from judging by what Allah has revealed intentionally and knowingly

(2) Tafsees Al-Gomodi , volS. page 190 .
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person prouncuce the (wo lestimonies  Thal these is no god other than
Allah and that Mohammied is his Messenger tc all people), then It Is
very hned end difficeill ta descibe him as an inficlel .

Abu Ishag Al-Isfraa’ini soid ( I Dont call somebady inflde] unless
he accused me to be so),becauss Allah Meassenger (Phuh) said (That
whao says 10 his brother you are infidel, one of them is). This means
one of us is infidel and [ deny this for mysell because T am sure that 1
am :!:’)e i?dfaith. then the accusing person is the infidel as the Prophet
(Pbuh) sald .

And Shiekh Al [slam Ibin Tay’mia seid : Sahaba and most of Mus-
lim Imams agree that it is not right to accuse with infidelily to who
ever mistakes in a say though it might in disagreement with Sunna.
Altributing infidelilty to whoever mistakes, is not agreed upon never-
thicss many disputes are exisisting nmonyg people regarding infidelilly
. What is meant herey is that, it is not for any pary following one
Shick or Imam is to accuse with infidelity those who do follow other
Shiekh or Imam. because of the sound narration en the authorty of Al-
iah Messenger, { If somebody says lo his brother your arc infidel, then
one of them is) .

Failure to Judage by what Allah has revealed :

Abdul Hag Din Attia said in his :{tﬁnlanation (Al Muherar Al Wajez) :

Turists disagree explnining His ighty saying ( it any dao il tn
judge by (the light of) what Allah Hath revealed, they are (No bet-
ter thun) unhelievers ) 9. Some of the jurists arpued that, what is
meant by unbelevers , dissolutes and unjusts, are the jews, and they in
relation to this, they a quoted a tradition of the Prophet (Pbuh) narrat-
ed on authority of Al-Baraa’ Ibn A’zib .

Some of the Scholars the yerse includes all those whe fail ta judge
by what Allah hath revealed ) , But for this nations rulers are infidel
disobienuly, this and with sort of infidefilty does not mean deny that
they are Muslima and believers . Ibin Abbass in Fath Al Gadeer cx-
plains the words (thuse who fail to judge) those who deny whal Allah
has revealed were infidel, but those who wittness the trmh of what Al-
Iah has reveakd but they didnt rule with it were unjust and dissolutes) ¢,

(1) Malmoo Al-Patawa 7/585 .

(2} Surst Albia'ida, verse 44 .

(1) Bbn Attia vol 4, 456-457 .

(4) Fatah Al-Qadoer, Al-Shokwani, val.2, page 48,
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ulterance, bul infidelilly might happen by deeds . The matter of de-
nying what unapimously agreed upon might lead to deny cssentials .
1C’s infidelitly more or less, such as to defame Aa'isha is infidelity, her
innocence proved In Quran . Ii is very clear thal some sayings and
some deeds are plain infidelilty while others are matter of reasoning .

Turning back from {aith belongs to heart and its means is the
tongue, but deed might bear [rank donation of infidelitly . Some jurists
pressing definition of infidelilty mean Lhe heart believe. Al Shawakani
said ; [t is neccessarly to show that ane accems infidelty pleasantly
and his hearl feel secure to as well as soul calmness to it . In this case
infidelilty is clear but no consideration should be given to what hap-
pens such as cvil thoughts and believes, specially accidentally with ig-
norance of its disagreement with Sharia rules . No consideration
should given lo deed of infidelity or taken seriously against those who
commit such an deed as long as he did not intentionly mean to Islam
to infidelilty, as well as no copsideration should be counted agalnst a

muslim for infide] utterance while he didn't belief in it .

The significance of Charging with
Infedility and its serjousness

Almighty Allah said : { And say not te anyone, who offers you a
salutation,  thau of a believer 1 ™ coveding the perishable goods,
of this life)*,, Many sayings on the authority of Allah Messenger
(Pbuh) were quoted forbid strictly with threats, to accuse somebody he
with infidelity. He pece upun him said : ( If # man says to his brother
you are intidel , one of them is) ") And he {Accusatlon of true faithfui
with infedility is like killing him) ). And there are Lraditions so many
of the same meaning . This is because of the serious sequels of this ac-
cusation, such as, confisication of property, disengagement of band of
marrisg, abstention of inhesitence, prevention of offering funeral prayer
and burial in Muslim’s gravcyards and soon .

. Jurists disagree in many aspects regarding infidelity. Many fae-
tions accuse each other to be infidel, true o not. Because of the striet
threats others 1o be infidel, some jurists wam to be very causous to
diseribe somcbody as infidel . Abu Al Hassan Al Sobki said : Once 2

(1) Al-Sayl Al-Jatar, 8/578 .
(2) Secal An.Nivsa, verse 94 .
(3) Fath Al.Ba 832 .

{4} Ivid .
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Charging With Infidelity Those
Who Arenot Judging According to What
Allah Has Revealed

By :Shiekh Abdullah Shiek Mahfoz Bin Binh ()

Charging with infidelity is a Jegilimate judgement recicving its
power and influence from Islamic laws as the resort of judgemeat . To
Impose such judgment, we must {irst review it apainst Sharia meas-
ures emerging and deducted from the quran, Sunna and (he under-
standing of the Umma predecessar.

Defintion of charging with infedility and apostasy :

To impose infidelilty against some person or group of peo-
pl,whether infedility is state of affair or accidental. The terminology
uged for a person who tums hack from his faith is (Triidad/Rida), ap-
ostate . He who once is a muslim and then forgod his believe, de-
ducted from his Almighty saying * and if any of you turn Back from
their Falth) ®.

Turnning hack from faith had been defined in many ways we quote
the. followings, apastate to infide! after beening a muslim . Ibn Arafa
Al Malk says in (Tanwezr Al-Abssar apostate Murtad) is one who re-
treats from the religion of Islam ® The core of it, is (o ulter the word
of infidelity after being 2 muslim @, 1bin Godama defines apostates as
one tums back in [aith, as that person who retreats [rom Islam o in-
fidelitly ), Zarkashi defines it, as the stale of denying essential facts
of Islam (religion of Prophet Mohamad (P.puh} such as denying his
Allmighty existence (5? ecy of the Massenger (Pbuh), forbiddance
of adultry and so on*’ . Al Zingani said in (Sharh Al Wajeez), the def-
inition stated by Al Zarkashi is not sulficient, because denial related to

(*} Professor, King Abdul Aziz university, Jeddah .

(1} Sura Al-Bapara, verse 217 .

(2) Al Hudood, Ibn Arafa, Al Ressa’ explanation 2/634 .
(3} Radd-Al-Mahlar Al Dumr Al Mokhtar 2/283 ,

(4) Al Meghoi, Ten Qudaenia 12/264

(%) Al-Mawthoux, 3/34-85 .
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judge 0 as to replace him while he is more deserving @,
5. Allowed request :

Somc jurists allow the request in the purpose of obtaining live-
lihood &,

{1) Rawdar Al Telibeen 1193
{2) Tabsirat Al Hukkam 116
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regarding asking for judgement as had been mentioned by jurists .
Others principalitics can be measured anatogical.

1- Obligated request .

Thit who had ta be engaged in it must ask for it and the govern-
er ( Imam) have to apoint him "%, An example for that is the case
in which it obliged 0 him accepting it because there nu any olher
person qualified than him . In this case he should ask for it, to
maintain musliny's rights and to prevent of injusts @

2- Preferable request :

‘When rights were lost by injustice or disability . And when rules
were corrupted by ignorance or temperament, if a person intend to
ask judgement so as (¢ be able io keep the rights and guard the
rules, this will be a liked request . The su doer will be rewarded
becausc he intend the ordian of favourite and denial of evil .

Distikeness of the rcquest ;
Jurists said is unlike to ask for the judgement if the intention
of the person who ask is (0 make a prestige, showyness and ,
proudness on people because the desire of show in herelife is un-
liked W, As Almighty Allah said ;
“ That hmne of the nereafter
We shall give to those
Whe intend not high - handedness
Or mischiefe on earth
And the end is (Bext)
For the rightequs ™ ©

4- Forbiddence of Request ;

It is forbidden that an ignorant or herelife seeker who eat the
money (Am’wal) of people by falsehood © Even if a jurist intend
by his request accepting abribe from the adversaries or the will of
revenage from his ememies or had been committing what reffering
his libertinism @ the request js forbldden when it tend to dispose a

{1) Nihayar Al-Muhtaj 87236 .

{2) Hasin'yal Rad Al-Muka'tar 5367 .

{3) Aduhb Al-Ga'di by Al-Mer'codih 1/146 .

4) Tabsirat Al-Aukkam 116 Al-Ahkum Al-Sullania p.72 .

%) Surar AHGuesass verse 83 ,
{€) Al Sharh At-Kabeer 4 Dirdeeri 4/131.
{7} Tabsirat Al Hukkam 1/16, Adsh Al quadi , Al Mawedi 17146 .
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you have heen given il without you being ask for it you will be
Assisstant tn it ) ¥,

Narrated by Abu-thur Allah blessing be upon him, said to Allah
Messenger (Phuh) (O’ Allah Messenger , won't yon employ me (as
a governer), Abu-thur said Aliah Messenger (Pbuh) His me
{Gentelly) by his hand on wy shonlder and said (0’Aba Thar,
your arc weak and it is a trust, It is a4 disgraced and regretion
in the dayafter (deomday) except for that who teke 1 as se-
riousLyJ as if should be and who exert all efforts in dolng his do-
ties ).

Jurists call to consider the intentions of the asker for the prin-
cig:ii[y . They said that asking principality is subjected to the five
rules i.c. obligatory |, likely, unliked, forbiddence and permnission,
depending on the reasoning and intentions of the usker. This had
been spelled in a sking principality in governning and judging and
some jarists think it is applicable in all forms of ruling (principal-
ity, judgement, Hissba and its similarities ©. Some jurists gener-
alized this saying it is not belonging to judgement only but it
should be drawu (o all forms of gaerdianship, even if it is private
such as the gaurdianslup of endowment . I, think this is true and
sm(cimg say becanse every employment a person do is a principality
and a trust .

That who look attentively to what jurist say regarding rules and
regulations in demanding principality will come to know that they
make consideration for derives and intentions as well as his condi-
tiuns they said , for exampie (It is unlawful for an ignarant whe is
not entitled for judegment)®® _ In this case the consideration is for
the conditions of the asking person though he might be honest in
his request .

From what is mentioned we can induce the following rule that
contro! the subject . The rule that determine the problem is the in-
tentions and condition of the person who asked for principality .
so every usking for a principality is judged by the intention and
condition of the asking person we quote hereunder some branchs

2) Sablt Muslim 3/1457,

(1) Gagh Al-Bari .

(4) Hashiyut Rad Al-Mul*1ar by 1bin A’ahdin 57366,
(5) Tabsivac Al-Hukken 173G .
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to his brother is beneficial for them hoth, so that who asked some-
body invoke Allah for me intending the beneficit for them both,
there for they are cooperuting together [or wethare and piety ...
This is in case that who asked from the other to invoke for him
withoui giving him any thing or without doing him a favour ., That
who make favours to others (creatures) whether the ereature is an
envoy, Righteousness man, a king or 2 rich person, is ordered to
do that purely an merely seeking the good face of Almighty Al-
lah . He shouldn’t ask a reward for of his favour from a created ,
whether it is money ot invokation or anything ' .

It is permitied to ask others tw invokate for you . It is infact
preffered if the asking person intend to get reward for the in-
vokatar . Favour doer didn’t wait the reward from whom he had
made favour to .

Sixly : Asking Principality .

Every employment that has something to do with giving ben-
afits to others is a principality . It is a trust ¢that must be keerly ob-
served and cautiously undertaken, and should be donc in the man-
ner that pleased Afmighty Allah !

“ Allah doth coramand you
To render back your trusts

To those to whom they are duej * &

This include Trust of Money (Am’wal), secrets and ordians
that no one can see it but only Almighty Allah .

Since the burden of principality is great and high dangerousity
Allah Messenger (Pbuh) forbade people to expose themself , seck
it . Such doning imply depending on oneself agililies and that may
lead to deprive him success and prosperity . From what has besn
quoted about Allah Messenger in this respect is his (Pbuh) said to
Abd . Al-Rehman Ibin Sumrah {Allah belssing be upon him):
(0!'Abd Al Rabhmun Don’t ask principality, if you had been
given it because you ask for it, you will depend on it , and if

(1) Majciooh Al-Fatawa 17188 .
{2) Surat Al-Nissa's from venie 58 ,
{3) Tay'sper Al Koreem Al-Rah’man Fi Tafsscer Al-Maman by Al Shiekh Thin Seadi 27128 .
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That who had been kuown to be rich and possess perminant prop-
erty then he pretend il had been lost in a theft or treason or g,
which could not be verfied easily, and il doubls arcse about his
pretence; he should not be given from Alms unless an inguirey
had been made about his case by the autlu‘izefd:usons and they
come to believe his story as it is meant by his said (P.B.U.H) ( Till
three of “wise’ persoms his people essed that a calamity
make him poor) . It sorme of his people whom know him best seid
he I8 the in his pretence, he could be given Almsg) 7.

4- All what people can excuse and give willingly there no em in

asking for it, hat chastity is berter than Asking . Example for thexe
thing what paople give willing might be such as drinking water,
strap of asandaf as well as a paper and the pen for writling and so
on . Abu Talib quoted about Ahmad when asked about the man
who asked another a shoe or the shoemaker asked a strap of a san-
dal . He said (I tighten it} . Abdullah said : As If he didn’t suppese
it is a begging . Some narrations about Imam Ahmad showed that
he didn’t allow for asking such things Bs if he dislike (asking)
whowlly @,

Fifthly : Asking others to Invoke for him .

Oftenly we heard some lover’s in lyman the words (Invoke
Alath for me) This is good matter ,. because the creature can ask
the creature for what he can do, and the crearer is able 1o invoke
Allah and asking Him, for this the request is permiited. He can ask
him the help in what he can do and what deeds he can provide @,
Some evidsnces had been quoted about Allah Messenger (Pbuh)
permitting this, such as that one narrated by Omar when he esk a

rmisston from Allah Messenger (Pbuh) . Lo perform (Ummsah) .
& (Pbuh} said : (Yes brother, make & share of your invokations
for us and don’t forget . (us) ¥, Shiek of Islam Ibin Tay'miah
said : To invoke Alleh for the athers give benfit for both the In-
voker and the invokee, though the invoker is somehow lower (in
benifit) than the invokee. The invokatien of Mo'omin (lrue in

Qe

A wdal ana 3299, Kawhr Al-Glnch %319 .
(3) Mujmonh A Fatawa 1/329, "
(4) Nurstied by Al Tirmid In iis (Sunan) $/559.560
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aliowed to ask, the rich man who is bearing a burden . It is in-
ducted from the narration of Qubaissa Ibn Makbarig Al-Hillali, he
said : [ bear a burden, then 1 came to Allah Messenger (P.B.UH)
questioning about iL (Wait till Alms come to us, we will erder jt
for you). Qu’baissa said : He (P.B.U.H) said : (Qu*baissu asking
Is not allowed but for one of three a man who beared a brur-
den so it became lawful for Hm to ask tilf he got his need then

ceased asking “The Hadith” )@ .

5. That who had been allowed to ask for a specific need (obliged) ,he
must cstimate just like u; be done . That means when ever the need
ceased he ought not ask them for this Allah Mcssenger (F.B.U.H)
said : (A man who beared a burden se it became lawful for him
ta ask fill he got his need then ceased asking ) @,

Seccing conditions of people these days; you will discover and
find thal they overstep that limit (Their needs ceased but they con-
tinue asking ) which is rude and forbidden by legislatar . It be-
came more rude when we look al the means most of them use to
atiract the sympulhﬁ of the people in places of common meeting in
case of making no harm while it takes place, at the mosques where
some of the jurists believe it is unlawtul {Haram) to ask therein .
Some jurist think it is unliked to ask ar mosques while some allow
it since there is a need for &

3- Everyone whu assume that he is in a need must have supporting
appearance and an evidence to wittness his need .

Pretension of need require an evidence as well as other claims
but somc pcople arc distinguished in their general situation such
as those who became known of poverty after an incident happened
and demaged their wealth (Mal) so they become poors. This cat-
egory of people are allowed to ask without evidence this according
(o the narration af Abu-Qu’baissa-Quated before-that Allah Mes-
senger (Pbuh) said :

“ And a man faced a calamity In his money (Mal) and it be.
eumc therefor, lawful for him te ask till ke §ot an amount of
nourishment or, he sald (Sufficient livehood) ™ .

(1) Narraced by Muslim 2222,

(2) Narreuted hy Muslim 21722 .

(3] Al-Dux Al-Muki’tar 1659650 , Majmash Al-Anbur 2528, Al-A"adsb Al-Sharia 3/
4018, Majmaoh al-Patawa 227206 .
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than 1o ask a person may give him ur not > .

Every onc characterized by richness kmown to be a rich it is not

crmissible to ask others unless he has much responstbilities {to-
wards his family and relatives), The poor and indigent who worth
to recieve Zakat is thar person who didn’t find anything or some-
thing less than a half of his needs) for the poor, or the half of more
of his need), for the indigent @, No doubt that who have more
than the half, or the half of his need could be classified as in-
digent. Given that, it is unliked to ask but allowed for him to take
whar is given for him withoul asking, [t had been ruled to be unliked
Tor the poor to ask, from his Almighty saying :

* {Charity is) for those
In need, who, in Alluh’s couse
Avre restricted (from travel),
And can not more shaut
In the Jand, seeking
(For trade or werk) :
‘}he ignorant man thinks,
Because of thelr modesty,
That they are free from want .
Thou shalt . Know them
Ry their (unfailing) mark :
They beg not importunately
From all and sundry.
And whatever of goad
Ye give , be assured
Allah knowth it well @,

Jursits agree that a rich whe is known to be rich * is not al-
lowed to ask for something , since he has enough money (Mal) in
his hands that safisfay his needs and need of those whom he sup-
port. The man who is able to work and gain his iving, €ven if he
haven’t money (Mal) in his hands can be count somehow a rich &,
Allah Messenger (P.B.U.H) Exclude those who are rich and not

(1) Nerratted by Al-Bukhagh 2/129 .

(2) Al-Rawd Al-Burabna . P. 11%.

(3) Suwral Al-Basjura verse 173,

(4} Ka'shef Al-Gina'a 2/319, Fafl, A-Baeri 795,
(5} Fath Al-Barri 3/100, Al-Dur Al Mukhtar 21355 ,
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Such as intercession Lo a tich persun (0 give some money to whom
may be in o need for or to a henevalent astabilishment to give aid.
the intercessor will be awarded for his interecssion if Allah will .
It is prefferable to, ask allusively for so as to give the doner the
chance for choice because if he had been asked plainly might pay
hecause be feel shy not to answer the intercessor. In Kashafl Al-
Ginah is written : If a person ask something for the benifit of an-
other person who is in need, from alms Sadaga, Hajj, invation or a
need, it is good , because it imply removing a distress from a Mus-
lim Ahmed preffer allusion than direct begging . He said : I don
Jike it for me, then why for else 7 Allusion is better for me .

If it happend that the intersessor recieved a charity from a per-
son whom the intersessor known the fact that he did pay only be-
cause he is shy not to answer him, he should retum it to him he-
cause it is not permitied for the intersessor to put the questioned

150N in a critical situtation . Ibin Mufflih communicate it by fbn
l:\el—Jaw’zi , and he said : Edida’t find any one permnitting it except
him . Tt is a good say <.

Forthly ; Asking money (Am"wal) {ur himself (Tusaw’ol) .

Tt is onc of the most important current, problems pecple, in these
days beg others money without any consideration to what is-
permissible and what is not . They just desirc to collect moncy
while they arc not obliged to do. Allah Messenger (Pbuh), threaten
those people a severe punishment in the day after he (P.B.UH}
said : (A man keeps on asking others for something il he hay-
ing no flesh on his face) @ , what is meant is o ask the people
(for something so as to increase his wealth, though be is rich and
alms not allowed for him . But that who asked because he is
obliged to , it is permissible and will not be punished for that @,

Because of the disgracefuliiess of begging i the view of the
wiser legislator, he encourige people to work even if they work
hardly and find difficulties . Allah Massenger (P.B.UH) said:
(By him in whose hand my life is, it is betier for anyone of you
to take a rope and cut the wood (from the forest) and carry it
over his back and sell it {as a means of earning his living) neither

(D) Al-A'adab Al-Sharia 37300 .

(2) Namated by Al-Bukhery 2129 .
{3) Fath A 7100,
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cause Almighty Allah ondered {0 punish those who overstep the
limits revealed by Allah, it is not allowed for the Mo’ omin to feel
picty towards them (the voveltivm, dissoleters, disabeyers and un-
Jjustice) . [bin Qudagah said : If the judge got knowledge about
the matier then intercession is not possible because it became u
right for Allah . The same apply for the intercession resulting
in step or delay the rights of others . If an example is to be made ,
we can say it is like giving priority for samebody to fiil ajob, or rc-
ceiving payablc riphts . affecting the twm of others and so, be
harmful to them . This typs of intercession is forbidden becausc
Alluh Messenger peace be upon him) forlid harmness saying ( Ne
harm and harmness) .

Every fault committed by those who are pot known to be bad or
criminals, intcreession may cover them absoluley in discretions,
but in Limits (Hudud) before reaching the judge, and the origin of
this is his say (peace be upon him) : { Forgive for those wha are
pat criminal or not known to be bad persons their faults except the
Limits) *¥ .

Imam Al Shaffi‘ie said : Those persons who are nol known W be
wrong dozrs and their fault should be foregiven were not known to
be evils. Aceuscd such persons if had been a limit before the judge
get knowledge about it or if had been accused of a crime that ge-
serve consurement whether the judge get knowelge about it or not
can be intercetted for him and can be foregiven . But those who
are known to be disobeyers, and dissulaters apenly and dida’t carc
what ever fault they commit , no intercession is prefferable if tak-
en quilty even if the judge didn’t know and left to bear his pun-
ishmenr o disclose his bad deeds so as to be an example for the
others like him 9,

Asking and money or what like it in the function to help some per-
son who is in a need for it or to charitable establishment must not
be directly and plainly. it is better to be through allusion . The in-
tercession for the others whom might be in a need for help is allowed.

{1) Maimou® Al-Fatowa 121467 .
(2) Al-Megnah 121467 .

3

3

67
Nurrated by Abu - D' soud 4/540 .

(4) Al-Umm &/132 .
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and ﬂwrs of Allah be npon him. Abu Mosa narrated that if
somel asked help or a beggar he suid : (intercede you witl be
rewarded, And Allah Onder on saying of his messenger that he

will (0,

Shiekh Abdu Al-Rahman Ibn Suada said :

LR

(Man should attempt in all good things whether his atternpts suc-
cessed or not such as intersession to those who have some inter-
ests with governers, rulets and so.

Same interests may seem (o be permissible (Mubah) because he
is practising & right but the governer forbid it soch as that who
want to cstablish a corpentary o smithery shop inberween the res-
idential quarter where the goverter forbid because its harmful to
the others so it is not allowed to intercede in sach case because Al-

loh méssenger peace be upon him said {10 harm and harmmess) @

Every interecssion that Iead to step a right, or to overcome a limit
after the judgement get knowledge of it then it is a forbidden inter-
cession . The orgin of this is Almighty Allah; saying ,

“ Help ye one another
In righteousmess and piefy,
But help ye not one another
In sin and rancour * ¢,

Attsmpts (0 sops rights or W prove a folsehood or suspension-
of a limit application is nathing than helping one another in sin
and racour . Most of causes of corruption peoples interests at-
tributable to suspension of timits using one’s wealth or influence
or power . This is one of impartant reasons that leed to the corup-
tiam uf villages, cities and conntries . Fon Al-Qayim count inter-
vession to suspend limits as ons of the greatest sins ™. Then the
Shiekh of Islam Thin Tayemish said : The inlercelor (o suspend
limits is against the way of Allah in his orders and instmetians be-

(1) Al Bukhari surated /118 .

(2) Sunan Addarueni 3/77 .

A Suret Al-Ma’idah {rum verse 2.
4) Majmou’ Al-Facwa 28303 .
(5) I'Tlam AbMnwagi‘en 404004 .
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7-  Scholar asking another intending ta make an ignorant person
learn about the subject is preffered and required . The reference is
the gueslions of Gib’real peace be upon him when came fo Allah
Messenger peace upon him in presence of (Sahaba) about Islam
iyman and Thissan .The Prophet (Pbuh) answered his questions
when Gibreal had gone prophet said : He is Gibrenl, he came lo,
leamn people their religion . g‘h\s, the asking one, in this manner is
also a teacher .

Secondly : Asking and questloning abount Rights :

Each person has the right to esk about what had been confirmed
as a right for him matrially or morally, such as trusted properties,
inheritance, and wills . Asking for the expending right agamst whom
who have to give it, and the traveller to be accepted as aguest as
well as each contractor to the other part came under this categary (¥,

Thirdly : Asking a person a certain utility :

1n Sharia it is called Shufa’a (intercession) known modernly as
mediation . It means giving the neccessary hd? for that who asked
for, und 1o back him aftcr he had been alone . Jurists divide in-
tercession into two parts ;

Best intercession and bad intercession deducted from Atmighty
Allah saying : ( Whoever recommends and helps a good couse
hecomes a partner therein : And whoever recommends and
helps an evil canse, shares in its burden) And Allah hath pow-
er over all things) . Shiekh of Islam Ibin Tayemia Allsh bless-
ing wpon him said , il he recomeds him for a good cause that rec-
ommendation . And if he recommends him for an evil cause it is
therefore a bad intercession or recommendation .

I- Every interccsaion that leads to fulfil a Muslim lawful necd and ex-
cute something he like could be cailed a best or good intercession
or prevent an injustice judgement or helping someboady who is in
need to belp to have a payment he desene without affecting the
night of others could be catled a preffered good intercession . The
origin in this is the saying and deeds of Allah Messenger peace

(1) Al Bukhwri 115
{2} sbeikh of Izlam fbn Tayemia his Fetawa ollection 17185,
(3) Surat Anniza’s, verse §5 .
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Ibn Sa*ad by his father saidl, Allah messenger peace upon him said
{One of the greatest offences a Muslin: can bear is to ask about
something which is not prohibited, but because of his question is
being prohibited)). No doubt this apply to the orders and in-
structions issucd by governcrs such as the systems and excutive
regulations built on interests . It is more deserving to interpret ac-
cording to its explicit meaning, not pointing or enlighting possible
probibitions and interpretation becausc if we do so may be con-
firmed and make it difficnlt for these who are all inveived .

A number of scholars pointing for the previous verse ta say
that the question about unhappened calamitics, is farbidden, in-
terting that much questions is a cause of cxaustive burdan, there-
fore is must be avoided .

Asking a bout calamities before happening :

Many rules will remain unknown if we stop asking ahout what is
not happened yet, Allah messenger (Pbuh) dislike contining in
branching questions and delivering then out especially that of 1imit
and rare occurance, or lead 1o dishonor a Muslim or a Muslim
woman or speaking with atrocity or obscenity about a Muslim or
Muslim woman, he (Pbuh} blame them all, Sahaha and the good
Prededessors also did . )

Shyness must not be a reascn 10 ahandon more knowlegle in re-
ligious mattcrs.Shyness s defined as all thar badness one doen’t
accept to behave . It is merely find 10 render mankind committing
and behaving what all he want, just like an animal .

Shyness could be divided into two divisions : Legal and illegat .

The legal one that consist a view of respect to all those wha de-
serve 10 be respeeted .

The illegal one that prevent or lead to forget a lawful matter this
type is not prefered because it is a type of weakness and lowering
for onesclf.Shyness stand againat knowlcdge in religious matters
{Tafaquh) came under the dispraised category, It is narrated about
Mujahid He said: (Two will never get imowlege, a shyee and a
haughty},

Mother of mo’omins A'isha blessing of AHah be upon her
praised Ansar women because they enquirc about what other
wornen shy to inquire shout she said (Ansar women were the hest,
shyness never hinder them to be knowlegable in religion) .

{1) Nermaced by Muslim /183, At Bukhai R/i43 .
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Allah said:(They ask thee concerning the spirit of inspirafiom)
say:™ The spirit cometh) by command of my lord: Of knowl.
edge it is only Alittle that és communicated to yon, (O’men !)” ()
In this verse the reply answered something more useful for the
quastioniar than answering his unuseful question, bccause his
questioned about a matter which is of no importance to him and
the Answer of it will not be of use to him too . From Sunna what
have been narated by Annas blessing of Allah be upon him thata
man once asked Allah messenger peace upon him abont the Hour
saying (when is the hour) ? Allah messenger said (t¢ the asking
man) what had you prepare for it @) the narration, So Allah mes-
senger peace upon him abandon what is not of the usefulness and
interest of the asking man lal he cught not ask about it and he
didnot reply or Answer his question and expiain to him that who
wait for the hour should prepare himself forit .

Al Sahaba blessing of Allah be upon them, as Thn Ahhass said
about them : (They never asked about somcthing unuseful, they
only ask of what is useful to them, except about whal they can
benefit ¥

Conceming the deeds of predeccssors we choose the naration
about Imam Ahmad Ibn flanbal the imam of Sunnism when he
had been over asked whether Ya'ajo] and Ma’ajnj where mus-
lims ? He answered @ did you study perfectly the knowledge so
you can ask about this matter

3. Every question asked to pul the questioned person into a critical
postion or te make him unable to reply is disliked to be asked .
Mu’awiya narrated that Allah messenget peace be upon him for-
bid making cenfusional questions means . Al Khattabi said * It
that he prohibited to dignirb the jurists by asking obstructing ques-
tions inorder to make them slip into faults and to teap their opin-
ions @,

4~ Bvery question intended to cause difficulty or disgust to the ques-
tioned person is a censured and forbidden question. Almighty Al
1zh said : (O ye who helleve ! Ask not questions about things
which is made plain to you, may cause you trouble). By A’amir

(1) surai Al [srag, verse 85 .

(2) Sahih Al Bukhari 47200 .
(3) Sunan af Dorti 1/48 .

{4) Kashihat nl quina' 6296 .
{5) Narrated b ekbuDlwunl .
(6) Surat Al Ma'ida, verse 101.

-16-



* Contemporary Jurisprikicnee Research Journal *  * Vol.V11 1996 +

help of them,then they will give much considercation, but as you
need them, they adversly lower your position .

Firstly : Asking abont Legal rules :

The wiser legislator encuurage people to ask jurists and the
kuowlageable people what they ignore, so they can worship Al-
mighty Allah knowingly and Discernmently may speil Gwir wor-
shipment more than they make goodness . Almighty Allah said :

“ [( ye realized this not , ask of these
Who possess the message ” ¥,

But this is not absolutely some questions might not be liked be-
causc the wise legislator forbid it. We will sum precisely (he rules
controling asking, in the following points ;

1- All that affect correctness and comptetness of worshiping and lead
to clear knowlage about what i3 lawful from unta must be
questioned, about . and it is a must for the person who had been
asked o reply. Al-Fuddiel Ibn Aiyadd. Said : Every appointed
deed a person bad to make, he must inquire about it and get in-
formed how to excute and do it . If the deed is not appointed for a
person , the inquiry about is not 2 must . @ And when a person is
appointed to ask the asked person must reply the question, Al-
mighty ABah said (And remember, Allah took a covenant from
the people of the book, to make it known and clear ta tman-
Kkind, and not to hide it} @, Allah imessengrr peace upon him said
(who ever been question about a matter (in religion) which he
knows, but he didn’t relpy it ond hide it , he will come the day af-
fer riened with a rein of fire)® or as he said (Peace be npon him).
Al Khattabi said (This make it a must for whom who had been
questioned to reply about it and explain what he knuw cleardy) &

2- Bvery question which its answer bear 10 use to the person ir hiy
life or religious matters is not liked to be asked . This can be de-
ducted from the prescribed Book, Sunna, and the deeds of pood
predecessors .

(2) Ma'alim Assunan, Al Khatlabi 4/67 .
{3) Suror Alimeon, verse 167,

(¢) Narratad by Attirmizi 4129 .

¢5) Ma'alim 4Assunan 2/1680 .



Legal Restraints Controlling
Asking of the Creature

By Dr. Abdu Allah Ibn Hamad ElGhetaimel

Introduction :
The vrigin of people :

Almighty Allah said (And we raise some of them above oth-
ers in ranks, so that some muy command work frem others)™,
This peccessitate each crealed person in a need of the other. Reg-
ging and asking for his life matters as well as for religious ones .

Asking about religious affairs can reach the degree of nec-
cesnity i kind bul asking, and begging sbout Efe maiters, has two
rules . )

1- Legalnule .
2- Customary rule .

The legal rule didn’t neccessitate the asker ot begger to ask or
beg livelihood demand from persons . Infact it is prohibited (0 ask
le such thioks but it is permissible it badly needed under an
mevitable neccessity . If the asker can forgo asking and begping
people depending on Allah desiring His help and aid, Almughty
Allah said * Therefore, when thou art free (from thine immadi-
ale task), still labour hard, And to ihy Iord torn (all} thy At-
tention”®. Meaning only turn all the attention to Almighty Allah
not okheg than Him .
In customary rulc when ever the person didn't need the belp of
others, they will greatly respect him, if be did the favours with no-

(*) Head of Department of judicature, Faculty of Shari'a usiversity of Umma! Quraimakia
al Mukarrama .

{1} Surat Al Sukhrat, verse 32 .

(2) Surat Al Insheah .
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They justify their opinlca as follows :

{) As Al-Sahba said, it is narrated on authority of Ali (Allah helessing
be upon him} he said (No Zakat for Dhimar property) @,

ii} Ome of the conditions of Zakar in property is complete possession.
And since Dhimar praperty is not under the posscssion of the own-
er then Zakat is not applicable to it 2.

iii) Dhimar property is of no use for the owner because it is omt of his
reach and control s0 lie is not rich possessing it. And the poor is
not ordered to give Zakat since he has not got the (Nissah} ©.

iv) Zakal is imposed to the invested property and no investment could
be expected unless ong is able to behave freely in his property, but
for Dhimar pmjpeny the owner has not this ability, So no Zakat is
obliged for it @.

v} Hanifism reply lo those who think the applicapility of Zakat in
Dhimar property once received; because the cundition of posses-
sion. That it is not the case , because if somebody possesses jew-
elry for thousands Dinar nat for commercial reasom, he is not
obliged to give Zakat for them . Sincc Dimar property is not under
the power of the owner, no Zakat forit .

This opinion is the most acceptable one to me, because of con-
vincing justifications and no criticism aroused against its justifica-
ions it . [t had been accepted by the Islamic Figh council in its
second turn held at Jeddah the prriod between 10-16 Rabis the
second, 1406H, in its decision no, I regarding debt Zakat :

The creditor Has to give Zakat after onc year 1o come from the
date he received unexpect depts (Bad debis) .

Allah is all knowing .

[4)] M-Dim&ah 1/249, Al Binayah Allu Al.Hidayeh 3726 .
o' buzab by Al Shu'caed 17149 .

(3) Bwda'yih Al Sanayih 29 .

(4) Al Bidaysh Alla Al Hidayah 3726 .
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had been a Dhimar (", Judge Abd Al Wahab Al Bagadadi argues
that the reason of piving Zakat for only one year is that, the prop-
erty already attained Nissab came to his possession during the
year, 5o he must give its Zakat for this year regardless the past
yeurs . He argued, if somebody has in the beginning of the year &
(Nissab) and he boughl a commodity out of it, then towards the
end of the year he sold it ,where its price also attained (Nissah)
then he have to give Zakat for it, because he has the (Nissab) of
the Beginning and the ¢nd of the year without mking any con-

sideration to what happens in between @ ,

Abu obeyed Al Gassim refutes this justification. He thinks
since this property had not been in use of the owner before: its col-
lection - as Iraqi people. thought - then he should not give its Zakat
before one year to come, and there is no Zakat for the g)east period .
Nevertheless, it cauld be just like what ever property he possessed
and did'mt give its Zakat and he have to give its I,Zalmt even far the
past period as AY aad Ibin Abbass said . But there is no one rea-
son that support giving its Zakat for one year @ .

3- The third opinion :

This opinion is adopted by Abu Hanifa and his two friends Abu
Yousof and Mohammad, Imem ?Al-Shefic in his old schoal af
thomght, ITmam Ahmad in one of his narrations -which was pre-
ferred by Shiakh Al-Islam Ibn Taymia and appropriated by a
group of Haobli jurisls - alse Ishag, Al-Laith, Abu Thawr, lbn
Hazim and Gatadah. All those jurists believe that, there is no Zakat
of Dhimar, it is only due after ons year since its collegtion “ .
This epinion depsnds un a narraiun on fhe autherity of Othman
1bn Affan and Ibn Omar ‘** . Thn Habib quoted the same view from
Imam Malik ® .

(1) See Al Mo'walta with Al-Muniagah 2113, A] Mossanaf by lbin Abu Shaibah 3202 .

(2) Al-Ishral Alla Messa’il Al-Khilal by judge Abd- Al Wahsh . 17166 .

3} Al-Am"wal by Abu. Obied P, 470.

(4) Al-Boher Al Ra'yg 2/227, Majmaa At Anhur 17194 , Al Muhala 6/103, Al Tkhtyarat Al
Figh'iah I', 94 .

(5) Al Mo'bdih 27296 .

{6) Al Zurganih Alls Al-Ma'wsiia 2/106 . A7 Mogadisat AFMo ' mahidat 1/340, Al Kalfi
by Ibim Ahd Al Bur 1>, 94 .
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Forthly: Zakat of Dhimar Property .,

2

Jurists state difterent opinions regarding Zakat of Dhimar prop-
erty , if it happens to come under the possession ol the owner after
despair . Threc main opiniona were quoted ¢

Shafi’e in bis new school of thought and as Ahamed narrated as
well as Thawri, Zaphar and Abu-Obayda, stated that there is no
Zekat for a property while it is not wader control (Dhimar), but
since it comes under possession, then Zakat should be given for
the whole period it ceased to be given when the praperty is (Dhi-
mar)@, This is the preponderant view of Shafi' and Haabali. They
supported thelr opinion by the followings ..
1- The Companions narrate on authority of Ali, onee he was asked
about bad debts Zakat should it be dose 7 He answered, if the
ownet is true , he should do it for the past period if he collects it .
Narrated Ibin Abbas : if you do not expect to collecr a debt, then
don't give Zakat for it, but if it happens you colleet it, give Zakat
fot it even for the past period )™,
2- The reason of possession occurs once again and the lose of con-
trol or dispossession accedentaly for some period did not justify .
Zakat prevention or be deserving like the right of the way- farer @),

The secomd opimion is attributed to Malik as well as Al -Awza'ie
and Hassan Al Basiri. The owner should give Zakat for only one
year when he callects it & . From the modern jurists Abu-Aala Al
Moudedi accepts this opinion in his Fatawa® .

The supporters of this view argue with the followings :

i- Onee Omar Ibn Abdul Aziz wrote to some of his governors about

Y

some property taken unjustly, ordering him to give it back Lo their
possessers after taking Zakat for the past period it is not under
their control, then he wrole again about the same subject ordering
this governor to take only Zakat for one year because the property

Al-Moghni by [bin Gidansah 3748, Moghni Al-2ub'laj 12409, Al-'Umm 2/51,
Bada'yih Al-Sana’yib 2/9. A Kaffi by Ihin Ahd Albue P, 94 .

{2) (3) Al -Am’wal by Abu Obied P, 466, al Muhala 6/103 .

@
5}

Al Bada'yich 29 .
Nawhib A|-Galid 27296, Mash ALGall 17356, Al -Moghni 2/47 Al-Mussanaf by Ibis
Aby Shaibah 3/202

(6) Fauawa Al-Zakeh by Al - Moudod! ,

11-



b)

* Zakat of Suspicious Debt and Unexpected (Dhimar) Wealth *

Suspicious Debt : L
Called bad debt because the creditor is not 2xpecting it to be col-
lected for the unability of the debtor to pay or he has no proof for it

Thirdly :
Dhimar property and bud debts

Linguisticaly Dhimar maeans unexpected to be collected debis or
pledges and all what you are not swre of it "’ . Dhimar in property,
means the absent not expected to be possessed again . If it is cx-
pected it is no more a Dhimar @ . Jorists use the word Dhimar as
a terminology, meaning every property its possesser could nol in-
vest, because of dispossesion of it and he didn't expect it o come
under his possession again ¥ . Jurists spell many examples for
Dhimar property :

Property extorted or taken by force while the possess or has no
svidance to prove this (%
Property lost because the owner is not capable to control it ¢ .
Property sunken n sca

Property buried in desert or land if the owner foregets its place and
came to remember after long dme .

Property unjustly confiscated by the govemor, and then returned 1o
hire after long tisae ,

Denial debt, which had been denied by debtor for many years am
there is wo evidence or proof against him , then after fong time the
creditor able to get an evidence | or the debt denier admits it in
presence of witnesses .
Praperty taken by the enemy to its country (Dar Al Harb) .
Properly trusted to unknown pesson and the Lrustee forgot to whom
he had trusted the property and remember him later ©

From the mentioned examplas we notice that Dhimer pro

could be a propesty not under control or debt not expected to be
collected .

(1) Al-Sihiah by Al-Gawhari 2722 .
(2) Al-Misbeh Al-Muniez 2430,

(3) Al-Zurgani Ala Al Muwaa 2106 .
{4) Rad Al Muh'ar 912 .

(5) Ibic.

(6) Thid .
(7) Fath Al Gadeer 21121 .
(8) Al Kifayah Alia A] Hidayah 2/122,
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8. According fo time of occurance, composing two parts

#) Dehis incurred when the debtor was in a good health . It (he debt
that confirmed by the debtor admission or other proofs . The debt
that incurred when the debtor is in his death inllness and bad been
evidence, such as the debtor might buy something, or damage prop-

of others with the debt value in presence of some witnesses.

b Debt that oecurred or became known when the debtor himself ad-
milled it, while he is in his death illness .

6 According to Partnership ¥ ¢

g) Joint Debr :
Incurred for two persons o moxe, for example if the debtor buy a
commodity possessed by more than a person, the price of this
commodity will be a possession for them all, and so the debt;
whether the share of each partaer is determined or not .

b} Several Debt :

Which incurred as a result of independent transaction between

(he debtor and his creditor. Also, it each of the partners nominates
his share in the debted money, the debt in this case is a severally .

7) According to belonging @ ;

a- Absulute debt which belongs absolutely to the debtor and not to
some of his property and it could be done out of any of his prop-
erty, whether it 15 possessed when debt oocurred or after that .

b- Determined debt : it is a debt related to a determined hold of the
debtor’s properties , in order to confirm the creditor’s right and to
testify debt’s fulfillment . Example for such kind of debt, when a
dehtor offers to mortgage a determined held of his praperty
against a debt . Tn this case the debtor has na right to deal with the
mortgaged hold vithout the creditor's permission .

8- According to possibility of collection ® :
a) Payable Debt :
Which is expested (o be collected because of the abiiily of the
debtor to pay, whether he is admitting it, or the creditor has a good
proof for it .

(1) Bada'yih Al-Senayih 7225 ,

(2) Al-Fafaw al-Hindin 2/336 .

{3) KasinaF Al-Ginah 3/41 1, Nihayat Al-Muh'taj 4/305 ,
{4) Al'Muhalla by Tbin Hezm 6103 .
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and (Fidyat Al Soum) .

ji- The other branch includes all obligations that help the government
to preform its responsibilites more or less with materially |, tan-
aible reward coming back to the paver, like the provisiun, tazes on
wealth such as the one fifth of baoty {Khoms) .

b) Servant’s Bebt:

Each debt belongs ta a person such as price for commadity one

buys or permises one rents . The creditor could claim for his debt
and c¢an suc to conrt if not peid for him .

2- According to the time of payment : Also it composes two branches.
a- Debt to paywent on demand < :
Should be paid when demanded, or ¢laimed and otherwise the
creditar can sue to court for his right .
b- Delayed Debt:
1t is payablc only when its promised date is due, bur jt could be
paid betore that time if the debtor wishes or able to . It could be in
Installmenis basis and the debtor could not be forced to pay betore
it is due to peyment .

3- According to the degree of commitment: It includes threc hranch-
&5, potent , mulerale and week regarding the degree of debt comumit-
ment. Abu Hanifa is a unique in dividing debt in such categories ,

a) Potent debt : Such as financial commitment to be fulfilled against
loan or commercial conungdity .

b) Moderate Diebt : Oligations against wealth not meant for rade such
as working uniforms and accomodation .

¢) Wesk Debi : A debt owned by a person unwillingly such as in the
of inherilenee, or willingly but not in exchange of something, or
willinglly but against commilments which are not wealth such as
dowary and bleod money .

4- According to reality it composes two types :
a) Real De @
It is the nominated obligation that should be dane by the debtor
. This debt could not be dropped unless the value had been paid or
to be exempted by the creditor . .
b) Not real Debt : Such as the debts that belongs to Almighly Allah
which come Lo end by death according to samc Faglhs opinions .

1) Tulba Al-Tallabs By At Nassafi P.147

(2) Al-Boher Al Ra'ig 2/223, Bada"yih Al-Sana'ylh 2710
ag Al-Niwaf Fih Al-Fapwa by Al Sugadl 1/170 .

4) Rad A-Muh'tar 4/263 .

-8-
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against compensalion, damage or loan in properly . Al Kamal Bin
Humam said (debt is 2 nominated property obligation to be Paid
by somehody {debtor) as an cxchange for property he damaged,
loan be had borrowed, or a commodily he contracted to buy or
utility bappend by marraying a woman (dawary) or as & leasehod (12,
The followess of this view think that property is abstract not de-
fined or real . It is a discription of a case of an obiligation not ex-
pected to be nominated definitely, though it is obligated , because
itis tending to be 2, it is called property figuratively .,

The reason not conntiog it as a real property, is justificd by the
staternent that, it is an assumed discription of obligation without
muminating it or its place @ |

The second opinion spelled by the bulck of jurists (Shafi, Maliki
and Hanbali) who define debt as any obligation occurs in pmgeﬂy
by any reason that mecessitates its existance, All financial debts
ceme under this definitiom which result from financial transactian,
utility or what that occured as a right prescribed by Almighty Al-
lah without something materially in cxchange such as Zakat. Ae-
tivns which did not include finaial obligations such as prayers
not done at their time (wakt) and sa on, ©) are not counted in this

calepory .

The followers of this view recognize debt as a totally asbtract
abligation which tould be paid in kind and ils alike not by clear-
ance . If the debtor fulfilis hkis oblegation regarding the debr, he
will be free of charge .

Secondly :
Debt Divisions ;

Jurists divide debls into many divisions according ta differnt
considerations . We can point o the following divisions :
1) According to dehlor consideration, includes two subidivision .
2) Debts belonging o Almighty Allah ¥ . No person could claim for it
this as right .This sub-division has two branches :
i- One that represent worshiping deeds without expecting materail re-
ward for those who are orderd te do it such as (Sadagat Al Fiter)

(1) Frsh-AlOndzer /431 |

(2) Bada'yih Al-Sane’ylh 51234 .

(3) Nikayet al-Mub'te] 330, 41 Azbb Al-Fa'id . Explainel by Ummdat Al-Fas'id t15.
©) Al-Wilayah Al-Mal Wal-Ta'amul Bil-Dayn (P 120-123 ) .
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Zakat of Suspicious Debt and
Unexpeeted {Dhimar) Wenlth

By Dr, Nazih Kamal Hammad 7

Firstly :-
The Reality of Debts 3

Jurists used two terminological meanings when they deflng the
word (Debt), namely formal meaning and & objeclive one .
Formally : Debt meuns any wansaction involving future obliga-
tions without nominating that obligation specificly, whether this
ubligation is cash or else somsthing . In this case the debt be-
comes A liability towards the others, on one's self {the debtor). It
should be paid in any form of payment accepted equalling the
debt . For this reason, it is possible (o be paid by exchange or
clearance . In the coniarary debt in kind, the right belongs to the
kind itself, therefore it could not be paid in any form other than the
same kind itself. Therefore exchange and cleerance can not be ap-
plied (ES thes case and the payment should be in the kind, not in its
alike %,

Objective : regarding the reasons for Debt linbility and source of its
proof, jurists used the term in two meanings, one of them is more
e ized that the uther .

A- Debdt as geancral term ¢ Means all obligations abstractly in-~
cluding wealth-worshiping orders such as salat (prayers) Zakat
fasting.. etc. For that, debt is a legal liability to be fulfilled on de-
mand @ .

B- Debt as specific term ¢
Jurists disagree in its essence, twa main thoughts were quoted
One is for Hanifsm which states that, debt is an wealth liability

{*) Anex-Lecturer for the subject of (Figh Tslami) and its principks . University of Thnm
Alqura .
{1) Rad Al-Muh'tar 225

2] Al-Firrog by Al-Garraft /133
(3) Al-Inuyah AlHidayah 6345 .
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service of the pure Allah Sharia'h and Sunna of his Messenger, Mo-
hammad,best peace and blessings be upon him .

And the close of onr invocations will be,” praise be (0 Allah, The
cherisher and Sustainer of the worlds ™ .

-5~



* A Letter From The Staff ¢

‘We take the opportunity to pray for Allah, Almighty , to accept our
fasting and praycr and to hclp onr Musiim natlon to restore its historic
role Then all Muslims will be ecstatic with the victory that comes
from God .

With this edilions, the journal starts its eighth year .... Duting ed-
iting this issue and in a retreat with ourselves counting our past steps,
we found that, we have issucd twenty cighth volumes af this jourean],
of total. pages in both Arabic and Enﬁ‘sh ages .We Find our-
selves before increasing numbers of s siodents in defferent
parts of the world, enguiring about (he jowmal and expressing their de-
sire to get it . Accordingly, we faced ome of two altenatives, either to
fulfill this incresing demand for the joumnal or to neglect it . As it is
very diffficult to overlook the nomerons requests for the joumal, we
deeided to answer as much a5 we can of these requests . We consider
thig as our duty and obligsd curselves to fulfil it volantarily , to serve
the etemal Islamic Jurisprudence .

Really, we have deeply impressed by the number of cor-
respondances received daily from sall parts of Islamic world, enquiring
ahomt solutions from Sharia’h and its jurizprudence, for the problems
of our modern, life, We thank God that, (here is still in our nation a
large of number youths and youngs, who fmmly take hold of (heir
creed and looking forward to preserve their civilization and hesitage,
despite of the tempetatians of the modem times and its effccts . We
thank Gaod for the millions of such young Muslims, who will be - By
Allah will- the pillacs of the future and the lantmarks for the religious
knowledge and (he defender of their nation and ils civilization .

In reviewing our past steps, we realize that we have not achicved
all that we wish . Bur the cxecuse for oulseives, and we hope before
our dear readcrs too, that the respansibility is extremely preat, aud no
matter how hig are one's capability and facilities, he will still find
himself unable to accomplish all his goals .... However, we are look-
ing forward - by Allah will with daring will and strong determinntion .

In this opportunity, we would like to express our thanks and deep
gratitude to all scholars and jurists, whom their gerderous reseach con-
tributions enriched onr journal .... Cur gratitude alsg, to the arbiters
for their efforts and cooperation .... Thanks also to owr reeders for
their enconragement and noble sentiments .

We promise all brothers that, this journal - by Allah will- will con-
tinue to be a source for propagation of [slamic junisprudence and ir
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The month of Ramadan is blessed with the Holy Quran- It is the
month during which the Holy Quran was seat down with the meaning
of guidance and speech :
“ Remedan is the month

In which wag sent down

The Quran a3 a guide

T'o menkind, afso clear signs

For gaidance :nd judgement

Between right and wrong” <.

It is the month during which Islam has spread carrying the call of
God 1o all mankind when the Muslirs have won great battles against
the forces of paganism with all its alliances . The Muslim naton is
blessed with this month o renew its determination and combat self
weakness and be well prepared to camry out the faithfulness :

% Ye whao believe

Fusting is perscribed to you ”

The Muslim nation is blessed with this month because it is the last
of nations 0 carry the message of Allah to mankind in alf parts of the
earth for guidance and everlasting happiness :

& Ye are the best

Of people, evolved

From markind

Enjoining what is right
Forbidding what is wrong » (X" |

On this occasiom the staff of the journal congratulate the Cus-
lodian of the Two Holy Mosques, King Fahd Ibn Abdulaziz , on the
advent of the Holy month of Ramadan, and they thank God for his re-
covery and invoke may he protect him from every harm and bestow
bounty of gocd health upon hie, he is all-Hearing , all-Respondent
.The staff of the journal congratulate also HRH Crown Prince Ab-
duilah Ibn Abdulaziz The Deputy Premier and Head of the National
Guard and HRH Prince Sultan Ibn Abdulaziz , The second Depury
Premier, Minister of Defense and Aviation and the Lnspector Gengral
on the advent of the Holy moath of Ramadan, The stafl’ also con-
gratulate our readers and all our Muslim brothers everywhere .

(1} Suret Al Beqaes-Verse 185 .

(2} Suzmi Al Begara - From verse 157 .

(3) Sucal Al Ireran-Fram 110

(*) This pant of tetter published on the sikieeodh cduion, 14130,
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A LETTER FROM THE STAFF

Nations witaess months and days passby But in this situation there
are two kinds of nations . Anarion that looks back to the past with all
its nights and mistakes 10 learn a lesson and lovks forward to the (uture
with determination to correct the mistakes . In this way the nation con-
tinues to be a shining Jight and a permanent force, like Zenerations of
conquerors each conqueror Lakes the banner of viclory .

For the other nation , days , months and years look the same-1t for-
gets what it has done today-and embraces the future without the les-
sons of the past . It sees no difference between today and toruorrow,
between the sun and the shadow . Tike one who stands in one place
while days pass by . The difference is that the first nation renews itself
while the second one swops and decays . The result for each nation is
clear and needs no explanation .

This kind of behaviour, no doubt, conrradicts with the definition of
Islarp for movement and dynamism because Islam is an eternal re-
ligion that ranews with tima_ Islam orders one to reassess one’s self .
Tt aiso orders medition and reminding .

“ Verily im this

Is a Message

For any that hath

A heart and understanding

Or who gives ear and

Earnestly witnesses (The truth) * .
# Therefore give admonition

In case the admaonition «

Profits the hearer " @
“ The admonitian will be received

By those wha fear God =V,

‘Today, the Muslim nation lives through the month of fasting, learn-
g the great meaning of patience and apprehend the great lessons
with all their historic images . God has blessed this nation along with
this month W <lean (he il of matedal life and further punly itsslf |
(1) Sural Qaf,Verse 37
(2} Surat Al-Ala- Verse%.
$3) Swar A'1a,Varse 10
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