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* Erernal Jurisprudents Abu Bakr Assediq (SOB.H- (3 A H) *

Abu Bakr died on Jumadal Awal, year 13 H, at 63 years of age .
May Allah be pleased with Abu Rakr, he was the most learnt of the
Prophet's (pbuh) Suonah . He was firm in defending the truth and in
propagation of Islam, though he was a tenderhearted man , when he
stood humbly before Allah for peayer solely, be covld not stop himself
from crying .

The junsprudents and the traditionists argued with knowlege and
naration of Abu Bakr . Al Kinani in his book * Dictionary of Pre-
decessor’s Jurisprudence”, has megtioned about eighty two problems
for Aba Bakr , which were used by the jurists to support lheir ver-
dicts. Also, [bn Qudama mentioned in his book * Al Moghni “, more
than two hundred and fifty problems for Abu Bakr, vsed {o support fa-
voring a jusistic argument over ancther . For this reason, his works
wetr];e considered to show his juristic knowlage . May Allah be pleased
with him .



* Vol. ¥11,1995,27th Edition, Contemporary Jurisprudence Research Joumaj +

Turn back on yeur heels ?

if any did turn back

On his heels, not the least

Harm will he do to Allah;

But Allah (on the other hand)

‘W swiftly reward those

Who (serve him) with gratitude “{)

Omar said , as if he bad never rexd this verse befars . Alsha ¢om-
mented, 00 point of dispute raised, in that situation unless it was set-
tled by her father (Abu Bakx) . First, they ssked , where to bury the
Prophes {(pbuh), then Abu Bakr said that, he hed heard (he Prophet
(pbuh) saying ( A deceased Prophet 1o be buricd under the bed on
which he died) . Aisha said, they also disputed about the betitage of
the Prophet (pbuh) , till Abu Bakr said, he heard the Prophet saying
{We, Prophets are not inherited, a8 our belongings (after death) is a

cban'ty) (2) N

Omar Ibn Al Khatab realized the deepest juristic knowledge of
Abu Bakr, during the war against apostates, when he (Abu Bakr) in-
sisted to fight thase who refused to pay Zakat . According to his view,
Zakat is one of the commitments of the testimony (No God But Allah)

Collection of Holy Qur'an also proved, the unlimited learning
and juristic knowledge of Abu Bakr . Fearning future disagreement
about the Qur'an, he collected it from the Corpanions who men-
arized it aud from any object on which il was written, then kept it all
with his daughter Aisha . When Othmen Ibn Affan has been nom-
inoted as Calif, after consultetion with the leaders of the Companions,
got the collected Qur'an from Aisha and distributed it to different
states in the form which is kmown up till now as Othmani calligraplyy .

There were so many other works in the service of Islam per-
formed by Abu Bakr - As mentioned above, he was well educated in
legal texts and was very resiricl in his application, so as to give a good
example to the pation . He was 30 concerned to fulfil his obligations,
preservation of the religion and safety of the creed .

il) Surat Ai“I;m. verae 144,
(2) Montakliab Al Kamrz, 4/346 .
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They (wo were in the Cave ... “

In that situation the Prophet (pbuh), relieved his worry and assured
him, saying : “ Have no fear, for Allah, is with us " . Abu Bakr was
one of the ten people, wha have been promised with the Garden by the
Prophet {pbuk) . Aisha narrated, once Allah’s Messenger (pbuh) , was
sitting with his Cempanions in the yard of the house, then Abu Bakr
came in, the Prophet (pbuh) said (That who is pleased to see a man
who is freed from the Fire, be should look at Abu Bakr ).

Abu Bakx {may Allah be pleased with) was of successful conduct
and performance, as he was righteous and observed God im all his
deuds, Allah says :

“ And for those who fear
Allah, He (ever) prepares

A way ont, “®

There were so many cases in which the attitude of Abu Bukr came
comespoding ta the, views of the source of legistalion (Quran and Sun-
nah) . Since such conduct was approved by the Prophet (phuh) , it is
r?egmﬂed a3 onc of the enteries to Sunnah . Example for this , appraval
of the Prophet (pbuh) Abn Baker’s advise , to give the propetty of a
killed person (in Jihad) to his slainer. Scholars considered this, asa le-
gal evidence, because the Prophet was fanliless and he would pot

adimt evil deed® ,

Anather example for the broad juristic knowledge of Abu Bakr
and of his deep awareness regarding legal evidences, was his conduet
after the death of the Prophet (pbuh) . At that moment, the Compan-
ions were stunned and perplexed between belief and disbelief, 6l
they listened to Abu Bakr reciting :

Muhummed is no more

Than a Messenger ! many

Were the Messengers that passed away
Before him . If he died

Or were slain, will ye then

[2) SurM, At-Talsq, verse 2,
[3) Al Warraqat, pagea 55-56 .
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take it firmly) ",

He was the first of the Companions to beliove in the Allah’s
Messenger {pbuh) , and the head of the Prophet’s (pbuh} century,
which is refered to in his saying (The best of cenlurics is my cenlury) .
Ibn Omar said that, he has been asked who was used 1o give verdicts
(falawa) during the time of the Prophet (pbuh), he replied : Abu Bake
and Omar (may Allah be pleased with them ), and he-added he did not
know other than those two . Abu Bakr was the best jurisprudent
among the Companions and the most knowledgeable of the Prophet’s
{pbuh) Summah .

He wes bom in year 50 B.H. He accompanicd the Prophet (pbuh)
before the Mission, and he was the first to believe in him . Atm Bakr
was the bearer of the Hag in Tabuk Battle and led people to Hajj dur-
ing the Prophet's (pbuh) lifc . He was nominated a5 Caliph after the
death of the Prophet (pbuh) , and entitled as Allah's Messenger Caliph

They were a number of best Companions who adopted Islam al
hands of Abu Bakr, those including : Othman Ibn: Affan, Talha Thn Obi-
adellah, Azzobaycr Thn Al Awam, Abdul Rahman Tvn Awof (may Al-
lah bless them all} . He had accompanied Allah's Messenger, and
learnt from him . Some of the Companions have narrated Propher’s
(pbuh) sayings in his anthority, such as : Omar, Othman, Ali , Abu

iarah, Anas Ibn Mallk, and his two daughters Aisha and Isma’ and
others .

People of Suonah agreed to the prierity of Abu Bakr in Islam and
that, be is the best of this nation after the Prophet (pbuh) . He has been
megtioned in the Holy Quran (Surat At-Tauba) in association with
the Prophet’s Migration, Allah Almighty says :

* If ye help not {the Prophet) ,
(It is no matter) : for Allah
Did indeed halp him,

‘When the Unbelievers

Drove him out ; being

‘The second of two

(1) Al Targhesh wat Traheeh . 1/78 .
(2) Tabagal 1bn Ssad , #151 .
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ETERNAL JURISPRUDENTS
ABU BAKR ASSEDIQ
(50B.H-13AH)

Dr. Mchammed Ibn Sand Al Shewai’er

Abu Bakr Assediq he was one of the ontstandings of the prophetic
achool, those whe raised the call flag for Allah's religion, and having
slrong aspiralion to leam Shari’ah and its wisdom .

Abu Bakr Assediq (may Allah bless him), was best of the cream

of the Prophet’s (pbuh)} Companions, whom he prohibited their abuse,
he said (Do not insult my Companions, as your mudd {measure) will
not be the same of their mudd or half of it } . The Companiaons of the
Prophet (pbuh) , wers the van of the righteous of this nation for their
noble characters, of honesty and sincenty, and for their wise following
of the Allah's Messenger (pbuh) - Allah Almighty says, refemring to
this advance guard :

“Ye are the best,

Of peoples, envolved

For mankind .

Enjoymg what is right ,
Forbidding what is wrong
And believing in Allah “(1).

If we review the Islamic jurisprudence, we will realized that, the
Companions we s keen to leam from the Prophet (pbub), by at-
tending his teaching circles, fol]owindg hi¢ Sunnah and inquirmg whea
inqueiéy was necessary to understand a problem or so . All this fal-
lowed, from their part, with complete adherence and application o
what they have learnt . Then, in turn, they have played theit role in re~
porting and tcaching, with stmost devotion and honesty . At the top of
those Companions were Orthodox Cliphs, whom the Prophet (pbuh)
enjoined their followship and associated this, with the adoption of his
Sunnah, as he said in his wil? to the nation (Adhere to my Sunoah and
the teachings of the Orthodox Catiphs who will come after me, and

{1} Surat Ab-Trres, versz 110,
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Bands of parents and they are obligated to perform their duties
related to his cultivation. A child in his prime sge is nnable o ye-
allse what is uselul to his coming life . In this age he has a natural
inclination to the relaxation and avoidance of education thus he is
needfub to be swpervised and educated . As the coltivalion of a
chil is a complicated mission, 50 it becomes necessary to hand
over him to his father as he reaches seventh year of his age in or-
der to be educated well because father has a hetter ability For this
than the mother . As for the argaments which used their mother
und her relatives as a pretext are unclear in the guestion . If the
father is an incompetent person he has no right to take hold of
children bui if he is corapetent for their supervision he must take
them with him daytime and handover them to their mother at
night if they are in mother’s custody . If they have reached sev-
enth year of age they must be kept with father day and night while
mother has a Hght for their visllation from time to time .

Allah Knows best

A1
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be kept under his supervision but mother should not be prevented
from her visitation .

1 say the opinion of Hanabilah in this issue is predominant and
preferable that when & male or female child enteres seventh year of
his age his father is more saitable to take his hold as he has a betier ca-
pability of his proection, safety and guidance, because a child in his
primeage can not realize what is useful and what is harmful to him
whether he is male or female . He is naturely al(entive to easyness and
voidance of education, thus be is in a need (o be educated and super-
vised so that he may bacome fortunate m this world and in the after
world . When it is a reality that education and cultivation of a child is
a complicated assignment then it is clear that father is more capable to
do this duty, therefore it becomes necessary to handover hold of a
child 1o his father as he enteres seventh year of his age in order to his
education and protection :

Despite the mother bas a considerable role in upbringing of a
child but, sonelirnes her sympathy may overcome her responsibilites,
which tumns to a negligence and it may be haymful to the child, bat
usualy this harm is realized after passage of proper time .

As for the arguments pleaded with it by mother of children and
her rclatives are unclear in the question . For example if the father is
rcaly not good himsclf , he has no right of upbringing child because
one who has Jost something can not provide it to others, but if he is an
appropriate person he must take hold of children as they reach the sev-
enth year .

To sum uap, the proper supervision and education of a male or
female child provides a firm foundation te the security of his per-
scnality and to the correctness of his behaviour and to the sound-
mess of bis character . Consequently he is 4 consignment in the

(1} Kashsaf Al-Qina's Lif Bahooti, vol.,P,501 published by Alam Al Xureb, Beirw,
1403H-1933AD, Al Mughni wa Al Shathul Eebéer Rit Imam Ibn Qudamsh ,
vol,9,P,300 Printed by Darul Kitab Al Arabi Beiui, 1392H-1972AD Sharah Muntahi
Al-Iradast Lil-Bahooti, vol 3,P,265-266 Darul Fikr, Matalib ole-Al-Nuhaa fi Sharsh
Ghayah At Mukakiae Lir-Rahibani, vol,5.P,670, published by Mimshoorat Al-Kawb Al
Iilai Damascus, Kitsbal, Furgo’a Li Tba Muflih voly, P.620, Publwhed by Alum Al
Kuruh Beirut forth edition 1405H - 1985AD .
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hand over him to the mother at night . If the child selected his father
his mother bas right to visit him, and in case of daughter also, mother

must be allowed 10 vigit her from time g time ¥ .

In Imam Ahmied's opinion, if a sensible child resched seventh
year of his age and his parents are in agreement to keep him with any
of both, he may live according to their setement, but if they are in
disagreement the child will given a right of choice thus he will be with
that one who is selected by the child and the evidence to this rule is
the Hadith narrated by Abu Hurrairah (may Allah be pleased with
him ) that a woman came to the Prophel (pbuh) and said, “ O, Mes-
senger of Allah, my husband wanis to deprive me of my son, who is
helpful to me and brings water from Aba uttbah's well .The Prophet
said, captivate your son, but father said, whe can intervens between
me and my son ? . The Prophet said to the boy , * you may scicet one

of your parents . He selected his mother and she went along with him @,

The male child wilt oot be given this sight of choice before he
reaches seveath year of his age , if be selected his father, he will live
with him day and night and chitd will not be repulsed from the visita-
tion of his mother . In case of his illness his mother is more deserving
to ook after him at her own residence . In case he selects his mother,
be will live with her at night bur with his father at day in order to be
educated and cultivated by him .

Wher a gir] reached seventh year, her upbringing is duty of ber
father and after becoming adult she will live with father till be marded
it order to protection of ber virtuousness . It is necessary that she must

{1} Al-Umm Lil Imam Al Shafie, vol,5.P.92, published by Daul Marifah Beirut Al-
Majmoca Sharah AlMuhazab Li Am-Nowawi,vol,18,F,336-340, Daral-Fikr, Nilayah
Al-Muhisj Ele Skarsh Al Manhagj Lir Ramali, vol7,P,233 Published by Shirkah Malk-
tehah amd Mafbeati Al Babi Halabi and suns Bgypt inal editiun, 1386H - 1967AD, As
Sirej Al-Waha Lil ghamrawi Als Matan al Minhaj Li Vahya Al-Nowawi, PA75, Darul
Maarifah, Belrut Lebanon, Al-Wajeez LIl G , vol.2,P.118 Published by Daml-
Maarifah, Beirut, 1399H-1979AD .

{2) Muosnad Al Imam Ahmed, vol,2,P 447 Al Maktab Al-Islerni, Musannaf bn Ab; Shai-
btah vol.5,P,217 Ad-Dar-As-Salfiyah India, Al-Suman al-Kubea Lil Bahagi, vol,8 P3,
published by Darul-Merifsh Beirut Lebanon, Sunan Abu Dawood vol.2,P,284 venficd
by Muhammad Muhyud-Din Abdul « H: d published Al-Maktabatul Assriyah
Saida Beinx, Sonan Al Nasi vol,6, P,135-184 prinzd by I-Fikr Belrut Lebanon
first edilion 1348H-1930.AD,
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not be achieved without mother’s belp . But ofter she reaches her
adulthood she is necessitous to supervision of her father , s he has a

betier capability to shelter hier and for protection of her virtousness

The jurists are in agreement that a father or guardian of child
should be fg)med to take hold of child when he renches seventh year of
his age as he has a better capabitity to do this duty . As for a girl when
she reaches her adulthood, the most important matter is her safety and

protection , 5o she must be kept in ber father’s custody

Imam Malik i3 of the opinion that , it is not a suitability to separ-
ate a child from his motber however, if she wishex tw be mamied
again, the separation is preferable . In case the son is living in custody
of mother, lis father has a right to take his hold daytime to educate
him but at night, he must be handed over to the mother. As for a
daughter, she will be kept in mothe’s custody till she reaches ber ma-
turily . Aftcr reaching ndionality, her situation most be ohserved, if
her mother is at a well fortified place, the mother is more dcservmg to
keep her in her custody (il her marriage. If a maiden daughter reached
an age of thirty or forty, her mother 18 wortheir to be lived with her,
but if the mother has marTied again or she is woried about her safety,
thersupon she will be kept with her [ather @

Accurding tn Shafi’e shool of thought , when parents of a chitd
are in separation and they both live in same town, the mother is more
deserving to keep the child with her 611 she does not marry again .
‘When a child enteres seventh year of his age, he will be given a right
af choice betwean his father and mother, if be is sensible for this, so if
he selected his mother, his father is obhgated to provied his ex-
penditures and he has a right to educate him whether the child 1s male
or female and he will take his child with him to a school daytime and

(1) Badas As san lil Kasani, veld 42 mnd 44, published by Darul-Kitah Al Ataby

Beuul Lebanm sccond edition, | -1932AD), see also Sharah Fatah Al-Qadeer Alm
[bn!-lmmnan\thhmthA][nnydlAl&Al -Hidayah lil-Dabarti,
vol;-‘.l’. , published by Al Makiabalule Hxiyah Beirut Lebanen, 1 -1980 AD .

I-Mukftor Ala-Ad-Duarri? - tar Li Thn Abideen vol3.F, 566-568
wbln‘lud by Daril Pikr Beirul secosd slition, 1399H-1979AD, Hashish Av-Tatewi
Ala-Ad-Duril-Mukhter Lit ~Tahtawi vol 2P, 247, Darul Marifah, Beirvt Labanvm,
1395H - 1975AD .

(3} Al-Mudawasah Al-Kubra Namaied by Sehnoon vol,2, p,244-245, dund Fikr, Mawahih
Al-Jald Lil -Hatweh with Toj Wal-Alded Lil-Mawag, vul.4 P, 21!-215 blished by Da-
rul Fike second edition, 1398H - 1987AD, And 8 klesl Lislesch
vol4,P.421, printed by Darul-Fikr Beinut, Lobanon, fiest edinon, 1404H - 1984AD ,
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rectness of supervision and cultivation of a child . With respect to this
issue lmam Ghazali defioes thal it must be in one’s knowledge that
the manner of children's education is the most jmportant issue in
one’s practical life , The child is a consignment in custody of parents .
His heart is pure . It is a pricious essence . It is ianoceat void of any
figure and picture . He posscsses an ebility to be dappled according to
the wishes of bis parents, thus if he is habituated and educated with
goodness he will grow up at goodness and wiil becore fornmate in
this world and in the after world . Consequently his father , all his
teachers and cultivators will share ercdit ofqhis zoad deeds, otherwise
if he was habiraated with evil and he inclined to the negligence like
animals, he will become wreched and ruined, and his parents and
guardians will also share the burden of his offenses . Almighty Allah
says in his Holy book .

“ 0 ye who belleve
Save yourselves and your

Families from a fire* O,

Whatever his father tries to protect him from the difficulties of this
world, but it is more important to protect him from the difficulties of
afterworld and this protection depends on correct cultivation, educa-

tion for good characters and his safety from wicked companions 2 .

According to school of Imam Abu Hanifa, a boy when he en-
teres the seventh year of his age, becomes needy to be cultivated and
educated to the motives of sound charachter, also for achicvement of
moral qualities and attainment of means to galn the knowledge in his
coming practical life . It is manifest that his father has a more ca-
pability to fulfil these responsibilities . If the child will be left in his
mother's custody, be will be habituated with nataral disposition of
women and this may effect his charachters .

But this signification is not applicative to a girl she may be kept
with her mother rather it is better to be left in her mother's custody
while she is going te become mature in order to be educaled with pro-
prieties of women and their marals and honse duties and this aim can

(1) Surat Al-Tahrion, frome verse 5.
{2) Thyaa Uloom AMDia lil Ghazali vol,3,P, 7L, corrected by Al Sheikh Abdul Aziz As
Snirwan published by Durul-Qalas Beirvit talrd edition .
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Allah knows best .

92- Cultivation Of Young Child Is One Of
The Obligatory Duties Of His Father

In this enquiry, the enquirer says, “ A person diverced roother of
his young (male and female) children . Now these children are living
with their mother in her parents's home . When seme of them entered
the temh year of their ages and joined & school, their father realised,
(as mentioned in the question} that they were in a serious need of his
supervison and due altention, bal when he tried to supervise them,
faced an imtensc resistance accompanicd with so many arguments
from their mother and her relatives .

The enquirer asks whether the mother mentioned above and her
relatives have a right to repulse Father of children from their supet-
vision in this age ?.

As an amswer to Lhis question, the upbringing and cullivation of
a young child in a proper way provides a firm foundation to the safety
of his personali correctness of his behaviour and soundpess of
his character . It is very much distinct that & child in his prime age can
not realise what is hanmful and what is useful to him . He is of course
in a want of sapervision and guidance, 30 he minst be directed to use-
ful ways and must be interdicted from harmful ones, because the hab-
its and charachter of a child develop in accordance with guidance of
his parants .

The responsibility of a father with this concern is a great liability

. It is not limited up to feeding and clothing but it concludes the ed-
ucation and cultivation of him on the comect lines hence this re-
sponsibility is more complicated than midmce of expendilures .
ometimes a child may lve on minor foodstuf and it may not harm
him so much, but lack of supervision proves an uncompensable harm
to his persenality . It s not dowbted that majority of the peopls who
lost the even way in their lives were those who Jost the proper super-
vision in their prime age . It means that a child is a consignment in (he
hands of parents , and thay ere obligated with performance of their du-
ties concerning to upbringing of child . This duty is unpaid in the ab-
sense of proper supervision . The jurists have emphasized on the cor-
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from her domeslic dulies this statement does not meet the real essence
of mamiage which is “ Tranguitlity “ which demands cordiality and
kind ennduct hetween the couple of mates , as well as it does not mest
with the essence of obligatory chedience which is required from a
wife from Islamic point of view .

Thus te conclude this issne we say that, the real essence in the
marTiage is trapquallity between a husband and his wife. The def-
ination of their relationship is manifest . so as the husband is ob-
lignted to provide her daily expenses and to have a good dealing
with her, In the same way, the wife is abligated to show her obedi-
ence to her husbamd when {t Is rot contrary with the commands of
Allah. This is a part of obedicnce that she must perform her usual
house duties . These duties may be different according to changes
of times , places or costums of the people . So if the other women
similar o her are performing these duties as, cooking, cleaning
home or some others liks this, she is obligated to pay these duties.
Mareover she hag no right to demand something from her has.
band, which he has vol a capebility to provide it , although her
similars are Inmerved with these Facilities, becamse all (he ob-
ligations arc conditioncd with existence of capability . Therefore if
the wifc mentioned in the issue is not capable to perfarem ber do-
mestic datics she Is obligated to arrange a maidservant for her
help from her own pocket if her husband agrees with this .
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prostratz her husband . If a husband ordered his wife to shift some-
thing fram a black movntain (o a red one or from a red mountain to a
black one, she was chligated 0 do so . ©

Jozjani explains, this is a sample of unbenificial obidience from &
wife for her husband so how should be ber obedience in the matters of
her husband , which are concerning to his earning Julies?, The
meanings of relationship between husband and wife are manifest, just
as the husband is cbligated to provide her daily expenditures and to
deal with her in a good character while she is obligated to remain
obidicnt to him avoiding disobidience of Allah . the performance af
her house duties is a part of obedience . These duties may be different
with he passage of time or doe to a change in peaples costums . So i
a ceriain place |F the women shnilartoherampw‘gmingrhcse duties,
then she is obligated to do the same . She has no right to demand any-
thing which her similars do aot demand from their husbands , but it is
just for an example as for as conceming o the real sitnation of any
family we must abserve the financial conditicn of husband . So if the
hushund i3 not capable to provide these services, she has no right to
demand it thongh her similars are being served in their homes . This
rule is based on the ground that every responsibility becomes oblig-
atory with the existence of capability as an arpument we prescnt Al-
lah’s saying “.

On na soul doth Allsh
Place a borden greater
Than it can bear © .

So the wife mentioned in the issue is obligated to perform her
house duties atong the lines of her sirilars . If she is not capable ta do
these duties, she is obligated to provide a maidservant from her own
pocker with a condition of her husband's agreement to this . As for
saying that the permission of her husband fer a job gives ber any relief

(1) Al-Mughanni wal-Sharhul-Kabeer 1i-Tboi-Qudamab, ¥al,8,F,130 Danid-Kiab Al-Arabi,
Beirmu, Lebanon prinved by Daml-Manar, Egypt sceond edition 1352H-1972AD | and
see, Al-Siyasatul-Shari’yah 6 Ilehil-Ruai wal-Raiyeh li-fon Taimiyab, P, 168, verifed
by Basheer Mohd Uyoon, ptinied by Maktebeh Darul bayan Damuscus, 1405H- 12850

fal-Qina’e aen mataa Al-kgua's Il-Bahooti val.5.Pawss 195-196 sz:n‘lhd by Az
lam Al-Kutuh, Beirut, Lebemon, 1403H-1933AD, Maialib oli-NuMa fi ghayatd.
Muaiabas, Lil-Ruhibani, vul,5 pages, 263-264, Maoshooral Al-Makianl-{stami, Da.
muscus Hashiysh Al-Roaz Al-Moraba, Sherh Zad Al-Muslaqna K-Abdul Rahrman in
Mohd bin Qasim vol6.P,433 priniad by Al-Rigsatuddwnmah E-Jdwntd-Bubonsil-
Umiysh, wal-iftav wakDazwah wal-hrshad Thicd edition 1405H . AMRIyath .
(2) Suras Al-Raqarah, from verss 286 .
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tions is narrated by Ummi-Salamah mey Allah be pleased with her
that the Prophet (PBUH) said, “ When a woman died in a condition
that her husband was pleased with her, she will be entered to the: Par-

adise @,

There is no clear specification in the question to the sort of dudies
which ere not belag done by the wife . As a suposition if these are
such as mealcooking, cleanness of home or childrens upbringing which
are recognized by the common people . Sb we can say that wife is ob-
ligated to lﬁeerform these duti¢s, espesialy when her husband is unahle
to afford the expenses of any servant . These duties are named by jurists
* interior services * |

According to Imam Malik’s school of though that 2 woman if she
does not helong (o a served family is obligated with the performance
of interior services such as baking , cooking, sweeping and its sim-
ilars, but if the husband is indigent, he is not abligated for the atrang-
ments of these services , although the wife is belonging to a served
family @,

while Imam Ahmed (may mercy of Allah be upon him) holds a
contrary opinion (o this he dsfines that wife is not obligated o per-
form above meationed duties, In the opinion of Abu Bakr Ibn Abi
Shaibah and Abw-lshag Al-Jozjani ( Scholars of Hanbali ju-
risprudence) wife is obligated to perform these duties and they have
presented an evidencs [rom the domestic life of daughter of the Proph-
et {may peace and blessing of Allah be upon him) whea the et
made r decision that Fatima was responsible to pay her house dutics
while Ali was responsible to cam daily expenses . Jozjani has pren-
sented an evidence with the following saying of the Prophet (MPUH) ,
* If Iwould order any oas Lo prostrate any one, [ did otdered a wife 1o

(1) Senan Iboi-Majab vol, 1 ,P,595, verificd by Mahd Fouad Abdul Bagi primted by Dax il
yaul-Kutub Al-Arabish, Falsal Bisa Al-Babi Al-Helab) Bgypt, Sunm Al-Tirmadhi ,
vol,3,P,456, verified by Mobd Pouad Atdul Bagi, printed by Danal-Kutab-AlBmiyah,
Beirmt, Lahunon ,§403H-1987 AD .

(2) Sharh Manbu)-Jalil Li-Alessh, vold,Pages 393-394, primied by Darul-Fikr Beiret, Leb-
anom, Gust edition, 104H.1584, and Al-Ta] wal-Aldect Li-Mukhrasir Khalil fit-
Mawwab, Hamish Mawehlonl-Jelil hil-Battab, vol4,Pages , 185-186 printed by Danul
fikr second edition,13%8H-1987AD.
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And this tranquallity ean not be achieved without a kind dealing
and determinatien of husband on performance of his obligatory duties,
One of these is his goadconduct with his wife and to be patient at
some unplcasant matices , Allah says,

Live with them

On a footing of kindness and equaty
If ye take a dislike to them

It may that ye dislike

A thing, and Allah brings about
Through if & preat deal of good

And his Prophet {may peacc and blcssing of Allah bz upon him),
said Aay believer must not separate his wife, if he is unpleasant with
some of her character he may be plsused with some other character of
her . The Prophet (PBUH) also said st the occasion of farewell Pil-
grimage. Deal with your wives in 2 good manner becawse (hey ars like
assistants with you'?,

From the duties of a husband i ta provide expenditures to his wife
and to show due respect to her and dealing with her in a kindness
character . The above stated tranquallity can not be achizved but when
0 wife also has a good respoase for her husband as well as she has to
perform her obligatory duries , Though these responsibilities are num-
berless but we may express their meanings collectively with a single
word " obedience * to her husband, but 1t must not be contrary with
Allah’s obedience, There ace so many namations concerned with this
issue one of them is natrated by Tbmi-Majah, * Mother of belivers
Ayshah" “ may Allah he * pleased with her narrates that the Prophet
(PBUH) said , " if i would command any one to prostrate any one, 1
did commanded wife to prostratc her hushand® _ One of these narra-

{1} Surat Al-Niva from verse, 19

{2) Sunan Tbni-Majah val,1,P,584 verificd by mohd Fouad Abdul-Bagi, primted by Dar ih-
yaul- Kub Al-Arohiah, Faisal Bisa Al-Babi Al-Halibi Egym . Smsan Al-Tinmadd
vol 3, P.467 , verified by Mobd fousd Abdul-Bagy, printed by Darul-kntub Al-limiah
Beirut, Lzbanon, 1408H-1937AD .

3) Sonan Joni-Majah vol,1,P,594 verified by Mohd Fouad Abdul Baqi printed by Dag-
Ihyaul-Kutub-Al-Arabiah, Faisal Eisa Al-Babi AFHalabi, Baypt, Sunan Al-Tirmadts
¥ol,3,F, 467, verified by Mohd Fouad Abdul Baqi prinwed hy Darul Kumb AL
Beirut , Lebuoon , 14088-1987AD, Kanzul-Unimal 1il-Burhen foani vol,16, P, ‘332

by Mouassuisatul-Rrisalah Beirut, 1399H-19790, Majmewl-Zawiid wa Man-
baul-Fawaid [§-EHaithoi, vob 4., 310, printed by Danik-Rayan Lil-Turss-Ciaro Darm)-
Kitab-Al-Arebi, Beirut, Lebanon .
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91- Wife's Job Does Not Mean Her
Negligence Of Her House Duties :

An enquirer indicates that when he proposed to get engegedtoa
girl, her parents demanded his agrezment to permit their daughter to
do a job after the marriage . Se he agreed to accept this condition sub-
missively, but after the marriage he found that his wife was not per-
forming her house duties in a proper way . when be notified her 1o ber
1esponsibilities , she presented many arguments and reminded him
m&o his agreement (¢ permit her to do the job .

The question is the mentioned permission provides the wife any
protection from the performance of her house duties ? .

as an answer to this guestion, the basic essence in the n_mriagc i
* tranquallity * between husband and his wife . Allah Almighty says
in this concem in his Holy book .

It is he who created
You from a sinple person,
and made his mate of like nature,
in order thal he might dwell

With her (in love) ...... @

Allah has spacified il as a great sighn which is indicalive to the
greatness and omnipotence of him . As he says,

And among hks sighns
[s this , that he created

For you mates from among

Your selves, that ye may

Dwell in tranquility with them

And he has put love and

Between your (hearts) verily in that
Are sighns for those who reflect @

)] Sorat Al-Aa’saf from verse, 199,
{2) Surst Al-Rum, verse 21 .
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* {Cncas From Judispradence (Figh Poink of View) *

guardianship will be retarned back to him .

Despite there are sume obligatory conditions of the equitability
of e guardian such as honesty, goodness and sincerity, but some of his
deeds may be hannful to his equitability in a certain circumstance but
the same deeds are not harmful tn him in otherimes . For example, he
ts walking bareheaded among the people, or eating something in a
rarketplace, this may sffect his equitability as lhis action is com-
demned by the people, but the same action is not harmful to bis equi-
tability as it is not condemned by the people

As in connection with misbchaviour amd miscundnct of the guar-
dian and his failure in fulfilling his responsibilities towards the ne-
wessities of his younger brothers as mentioned in the question , de-
pends on facts of the case . If the happenings claimed by the mother
are proved, il is necessary to remove the geardian and to appoint a
proper person in his place as a security of orphan’s property and a bet-
ter spousorship to their affairs till they reach their rationlity |

To summarize the case, the guardian is enfrusted by the de-
viser and entrostment requires esmpulsion sa the guardiam is com-
sipned with the testament, therefore jurists have emphasized o
the existence of honesty, good charachter and aquitance of the
guardian , If he is dissolute the (cstament is Invalid to him, be-
cause lis dissolution is an evidence to his dishonesty . So as testa-
ment &k a consignment, it heenmes necessary fo remove him and to
appoint an appropriate person according to the opinion of jurists .

As for his misbehaviour and pegligence to pay his re-
sponsibilitles (owards his younger brothers as stated in the ques-
tign, 50 it de 5 on facts of the case . If the happenings claimed
hy mother of the children are proved, it becomes necessary to re-
move him and to appoint a proper person in his place, a3 a secur-
ity of orphan’s property und the appoiniment of the mother as a
guardign is also permissible if she possesses the above mentioned
qualities .

Allah knows hest .
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According to the Lnam Ahmed's school of thought verily (he Les-
rament is valid for a person who is semible, Muslim indepeadent and
honest, as i is also valid for a woman possessing (he mentioned gual-
ities. The evidence on this rule is that Omer (may Allah be pleased
with him) eppointed her danghter. “ Hafsah “ (may Allah be pleased
with her) as e devisee. One whe is Muslim but nnt fair and honest, has
no right to become a guardian . There are two narrations narated by
Imam Abmed concerning with this issue . The fiest says that testament
for an unfair devisee is invalid, while the second allows him 1o ectas a
guardian . Accordiag to the narration of Ibn-Monsoer, incase when a
devisee is only cherged with any treason, he will not be deprived of
his right . In the opinion of Imam Al-Kharqgi, if he is dishonest, an
hancst person will be attached with him (). Tmam Tbni-Qudama holds

in this connection, * if the dishonesty is existed in the devisee at the

time of pecformance of testament in the life of deviser, the testament

is invalid because any dishonest person has no right to be a guardian

to orphans, because the testament is a consignment and guardianship

50 a dissolute person can not be authorized with it . Thereore if a de-

visee is found dishonest, the rule on this is that the testament is invalid
. Thus the Judiciary will appoint any alternate in his place ™.

Based on the stated evidences, one should be assured of the hon-
esty of his devise, if he is dissolute, he has no eight to be 2 guardian,
because his dissolutzness is an evidence on his dishonesty, while the
testament is a consipament and guardianship . It 16 so much necessary
to remave he dishonest person from this responsibility and to appoint
an appropriate person in his place, but , the dissoluteness is not a con-
stant character . sometimes 2 devisee may be dissolute for a short pe-
riod , but later he repemts from the sins . In this case the judge will ex-
amin his position, if he is satisfied with his character, his right of
guardianship will be retarned back to him .

() AlMughamiwnl Sharhul-Kebeer lil-Inam Thri-Qudamah , vo),6,P,569-572 peinted by
Dandl ki Al-Amhl Beirut, Makiaba Dml»l!ayan. BLghdnd 1392K-1 972:\-6“

{2) The same refrence and alsg m, Kachaaul ﬁ;—c ann matanikigna'e lil-Bahoot,
vof 2P, 574, Pruudby Alsmulkuiab, Beirut, ! 1583AD, Shargh muntahi- Altradat
|R-Bahooti , vol,2,P. 574 printed by Dmll—ﬂ:l’ Beinut, Shmh Al-Zarknshi Ala mmkh-
Lagiri? F(hm;u lil-Zaskashi, vol 4,P,411. Verilied by Abdullah bin Abdul-Rahman Al-
iabreen, printed by Dar oli-Nuhaw, second edition 1404H-1993AD, Maselib Oli-Nubaw
f:ﬂstugmgnhqynul-ldmlahaw Jil-Rehlbant vald, P, 529-531, printed by A} Makiabul-

ami Damazcus
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* Cases From Jorispradence (Figh Point of View) ¢

As we said that a devisee is trusted to act upon the bequest, thus
the jurists have emphasized al the honcsty and noble character of de-
visee , So according to Hanafi school, if a diviser recommended a dis-
solute person who is blamed with dishonesty and dishemesty of course
is harmful to deviser’s successors, the Tudiciary has an anthority to
chang%%ﬂm with an honast person being as acting vardian to the or-
phans

Imam Malik was questioned, " if a devises might be removed
from \he guardiunship in cuse, he was a maligant person * . He re-
plied, “ Yes “ if the devisce is unfair the testament will be invalid to
him ** . Moreover he defined “ it is not allowed for any deviser o rec-
ommend any dishonest person for (he maintenance of his property be-
cause the ownership of this property is going in hands of others { his
successoms )@,

Lmam Shatai hokds that any one has na right to bacome a puar-
dian if he is not adult, Musltim and fairperson, either male or female .
I a deviser recommended a suitable person and with the passage of
time he became unfair the testament would concidered invalid . The.
devisee is not allowed to usc arphan’s property but according to his

most important needs ¥V fmam Al-Nowawi holds that if 2 person was
recommended as a guardian and afier deviser's death occumred a
change in his circumstances , his situation will be examined by Judici-
ary, 80 if he proved weak due to any disease or oldness, anassistant
will be appointed with him, and if he temed to a dissolute or mard per-
son, he will be disquilified and any other person will be appointed in
his place ¢4

{1} Hashiah Raddul Mukhtar, Ibni-Asbidio and its supplemcnt, val 60,701,702 prioted by
Darul-Fike Beirt, second cdition 1386H-1968AD, And Natnijd-Afkae i Ah,
Al-Hidayah el-Murghinani vol,10,¢,499-503 Pranted by Darul-Fikr Being sccond odi-
tion |397H-1972AD . )

(2) AlMvdawanatel-Kubre with maration of Sshncon with p Tni Rushd
vol4.P,287, printed by Darul-Fikr Beirut exd see Atdul-Jawaliir Al Saminshle ibai-
Shaus vol,3. P,427-428 , Printed by Darul Al Idami Firs edition, 1415H-1993AD
and seo Mawahibul Jalil 1-Hatsd vol,6.P,389, Printed by Darul Fikr second edition
1398-1987 gnd Sharh-Monhul-keil U-Alish vol 9P, $%-380 printed by darulfiky fires
cditica 1904H-1984 AD . o

(7) Al-Umm lil-Imarall-Shafs"i vol4,P,120-121, Printed by Darul-Maarifa Beirat Lebanon .

(4) Al-Majmooa, Shartul-Mubnzzih, vol,15.P,$08-512, pricead by Darul-fikr, and also sse,
Nihayatul-Muhtaj €la-Sharhil-Minhaj, with margin, Al-Shabeamuki, yol6,P,100-101,
Shirkah Maktaba awd matbash, Musiafa i)-Babi Al-Halobi and sons Egyt , fmal edi-
tion 1386H-1967AD, Kifayatnl-Akbyar fec  baliil-ghoyscul-fihtiser  1il-Hussami,
vol,2P,35 printed by Danil-fikr, Beirut . Al-Ssirajul wahhj L-Ghanwrawi ala-Sharhe-
zhllml‘-l:::haj lie-Sharfuddine Yahya Al-Nnowawi, [,243. Prioted by Dtwal-Muarifa,

einat on .
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“ Yerily we have directed thie people of
The book before you and you ( O'muslims }
To fear Allah . But if you deny him, to !
Unto Allah belong all things in the heaven and
On carth, And Allrh is frec of all wants

Worthy of all praize 1!,

And in the next verse Allah has ordered Lhe human being
using same word * enjoined “ to do the pious deeds and to avoid com-
milting offenses and to have good treatment with his parents and to
express gratitude toward his parents for their kindness . He says,

# And we have enjoined on man (to be good)
To his parents . In travai upon travail
Did his mother bear him and in years twain
His weaning (hear the Command) , Show
Gratitude to me and fo thy parents
Teo me is (¢hy fnal) goal @ ,

In fact the devisce is trusted with the property from e deviser,
and hc is ahligated to act gEon the bequest . Thus the Prephets con-
veyed the messages of Allah as an implementation to the commands
of Allah . So Allah commanded his Prophet in his Holy book saying, .

“ O’'messenger ! proclaim ,

The (Message) which hath been
Sent to thee from thy Lard .

If you didst not thou wouldst
Not havs fulfllled and proclaimed
His Mission® .

And when Alleh commanded a son to do good with his parents
and fixed his deed s a recompensable . If he would do good rec-

ompensed with good and if he did wrong, will he recompensed ac-
cording lo his dealing .

(1) Surah Al Nisw, verss, 131,
(2) Surah Lugman, verss , 14 .
(3} Sureh Al-Ma'ish, from verss, 67 .
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* Cases From Jurisprudence {Figh Point of View) =

90- Rule On Case When A Father Devised Someone As
A Guardian For His Young Children . But After His
Death Bacame Clear That The Devisee Was Dishonest :

The enquirer says Lhai one of the fathers devised one of his sons
as 1 guardian for his yowng brothess for the maintenance of their prop-
erty and to control their affairs . After his death the guardian started
performing his duties . Bur their mother after some perind realized
that he was mot fulfilling their necessities as required, as well as she
noticed a negligence to their expenditures, despite the existence of
their property with him . She also observed his misbzhaviour towards
them . So she became unsatis{ied of sitvation thinking the waste of or-

phan’s praperty .

The Question says , " what might be done against this guardian .
The answer to this question is a two told. With respect o ity gencrality
the appointment of gaurdian is considered as an enjoined for the man-
tenance of the inheritance, and this authority has a great impostance as
it is a kind of consignment . Alizh Almighty enjoined on his Prophets
to convey his messages to his creation as they may act upoa their or-
ders and avoid their prohibitions and ** cnjoined “ here means com-
mand, as it is manifest in the following Quranic verse, “.

“ Thre same religion has he
Estabdished for you as that
Which he enjoined on % Norh %
That which we have sent
By inspiration to thee- And that
Which we enjoined ** on Abraham “
Moses and jeses . Namely that you
Should remain stead fast in religion

Ang make no division therein .

Allah as well as commanded the people of the book to be
pious and to avoid disbelief . Allah snys ,

(1) Sursh Al Shors, verse, 13
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Inshort Islam has obligated removal of donbt in the presance
af certainty because the doubt is productivn of lack of discipline
and weakness of awarness . And one of mast important rules of Is-
famic forisprudence is that the certainty can nof be removed by
doubt and what it is proved by certainty can not be removed but

the same certainty. Therefore one who guined purity and
doubted in the existence of imipurity, he ks pure. And one who got
ussurance of impurity and doubted in the existence of cleanness,
he is impure , therefore one who is assured of his debt’s payment ,
is discharged and his position will not change due to any doubit be-
caunse his payment i3 certainty and doubt can not remove if .

Thas the certainty of debtor is sufficient for his acquittance
and anykind of scruples which sometimes sirike human mind doe
to many reasons, may not make him puilty and one Should over-
come these scraples .

All=h knows best .
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* Cases From Jurisprudence (Figh Peint of View) *

not be contented with the excess of his supposition or any thing like
this @,

Thus we can say thal one who is confident of the correction of his
opinion in any action, must remain confident and not be shaken by
any kind of doubt so that the certainty comes through awareness and
awareness comes (hrough mentality, whil doubt comes due ta weak-
ness of this awareness . Thus many kinds of scroples swike human
mind .

This basic rule that * Certainty cannot be remaoved by doubt ™ isa
great rle . Many rules of jurisprudence are hesed on this rule, for ex-
emple see this mie that , “ Al the earth is hesicaly clean and purs “
and it is verified with the sayingl of Holy gl;giml {may peace and
blessing of Allnh be upon him ), * whol the is vonsidered clean
for me ( and my followers ) so any believer when he enlered (he time
of prayer, he must say his prayer on any part of the earth @,

8o the purity of the earth is assured and this assurance will not
be vanished but by the same assurance and it will be existence of dirti-
ness . The bagic essznee in the stated Issne is acquittance of a persom
and (his acquittancs can not be removed by any pussibililﬁlge'l'hus any
one must not claim for any right which is pot assared, like the par-
ents's right of recieving there dirures from there soms . the
basic essence is the soundness of the man from committing sins and
atrocities as he has been natured on innecence. This assurance wili aot
be rermoved but with the same assurance and it will be comimiiment of
any cffence.

The Islamic judgment is very clear in the stated issue that the
debtor is assured of payment to the crediter before his death so his
debr will be considered as nonexistent and any deubt will not be al-
lawed to shake this certainty . so that the doubt is weak evidence
against the strong evidence of certainty of his payment to the creditor .

® m_.q:]:m Hafiz. Ibai-Rajah P,340-342 printed by Makuaba A}Riyadh ol-kadissh Ak

@ S&ﬂul:w. vol 1. P76 Printed by darul Kutubit-lmis, Btinn Lebanon. Sumpne
Al-Nosat, vol,1,P, 250-211, Prnled by Durul-Fike, Beirut, Lebanoa first editiom,
1348H, 1390AD Alsunanul kubra 1l Bohagi, vol, 1P, 212 gricted by Darol Marifa,
Beina Lehanon .
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Whol that holds Hanafi School of thought in this issue is that the
jvicusly obtained certainty will not be removed wilh an accidental

gubt bat it will be removed with a same certainty .

For an examplc 10 this , if a person confessed before another that
the former is debtor to the later for so and so amount, this confession
will oot prove him deblor , because the real essence is his acquittance
and his confession is not based oa certainty but it is based on doubt .
So this doubt can not remove the certainty which is acquittance of

confessor V),

According to Imam malik’s school of thought, every dombied
matter is cancelled wether il is a reasan, condition or a resistance . In
Tahzeebal-Furcaque parrated as folowing * .

Any accidental motive will not be applicd as a rule, and it will be
considered as nonexistent and clipped due to its nonexistence .

According W Shafa’i school of thought , fmam {zzuddin Ton Abdut
Salam gives his opinion that Allah Almighty has imposed on us some
words and some deeds . We sometimes imagin something as an ob-
ligation . So when a canfident person becomes suspeeted in his opin-
ion, Allah does not requires from him more than his assumption and if
he decided according o his supposiﬁon , his decision will be con-
sidered under the intluence of his opinian . Thus one who suppased
that Kaaba * was ta & certpin directon and turned his face towards this
direction, his decesion will be considered according to his supossition
it does not obligate that “Kaaba" is in the same direction .

Imam Ahmed is of opinioa that cne wha was confident with the
purity or impmrity of water, clothes, ground or his body then be sus-
pected in the removal of dirtiness, he must base his opinion on the
achievment of certainty that dirtyness has been removed and he must

{1) Dararu|-Hukkam, shareh mujalioml-Ahkaet AN Hayder First book P, 20 . transtated by
Fahmi Al Hussain: , Printed by Maktaha Al-Nnahrah, Beinut, Labanon .

(2} Tebzeehul F\IIDO?W walgawaid ul-Ssunnish fil- Asraril-Fighiyah Hamishul-furooque
Higarsfl vol2, P,173-174 pristed by Aalamul Jataub, Beirut, Lebancs .

(3) Qawaidul-Ahkeam fi masalibilanam, Frruddine Ahdul-Ssalerm vol,2, V5152, pristed
by Darul kuteb Al-Tmiyuh, Beimt, Labanon and also see Al-Adibah wal-Nnazair fi
QGawnid -wa-furoo’a figahil-Shafisysh. Al-Ssayend P,50-55 prioed by Darul-kutabil-
ilmiyah Deirut, Lebanon fiest edition 1403H 1983AD.
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Another of those rules for example is that Mobammad is dzbtor to Ah-
med for ose thousand and Mohammd is satisfied that he has payed
this amouat to Ahmed, then he came to know that Ahmed was also
debtor 10 him for one thousand, he will be not consldered deserving for
this amount Gill it is mot verified that Ahmed became debtor after the

paymemt "), One of these rules i that a tub of water which is used for
cleaning chrty hands and jars, it is issible to make ablution with
its water till there a proof available for existence of u;pumy sams this
the rule is that the mud of paths is clean and thar if a person had a
meal in the latest moments of night and doubted in dawn's ascending,
his fast is lawful because the basic essence is existence of mght. but
Imam Abu, Hanifah holds that it is harmfu) to eat in be existence of
doubt . I a faster is doubted in sunsex |, he is not allowed to eat he-
cause the basic essence is existence of day . When a woman claimed
against her husband that she had not recieved ber fixed expenditures
and clothes tar & certain period her claim will be expected, because
the essence of issue is her existence in the supervision of her hushand
like a creditor @ .

From the rules of jurisprudence in this field is that which is proved
by certainty will not be removed by anything but by the same cer-
lainly . Sa one whe missed nothing in the performance of his
and desired 1o complete all the prayers of his life, since his realization

- It is not allowed for }nmmw?eat his prayers but il he became im-
pure in his opizion or he mis  any validity conditlon in his prayer .
50 he will act accarding to his opinion & .

One who doubted in performance of * Raku “{ bowing down) ot
prostrafon he is allowed to repeat it with a condition if he re-
membered it during his p:ayer but if he remembered after finishing his

prayer, he must not repeat it ¢

One who doubted if be divorced his wife or not or doubted in the
number of divorce must be satisfied with the least number . One wha
is debtar to anyone wnd doubted in the amount of deb, must assure
with the cerect amount 2

(1) The same refrence a5 above ,

{2) Al Ashbah wal-Nmazais as above . '
(3) Smme as obove, !
(4) Al-Ashbak wel-Nnazair ibni-Nujtin -

(5) Same us ubove .




* Val. V11,1995,27th Edition, Contemporary Jurispradence Research Jourmnal *

rates, the Prophet { may and blessing of Allah be upan him )
said , * when any of you doubted in his prayer and did not know if he
prayed three Raka' or four, he would have to deduct the doubt and
act according bo hig assurance U}

Abdul Rahman bin Aof Narrated that he heard the prophet
{ PBUH) saying when any of you became inattentive during his rm{lu
and did not know, if he prayed one or two Raka’a (prayerunit),
would count il one and must be satisfied. If he doubled in three or
four, he must count it three, and prostrate twice before finghing his

prayer ¥

And the essence in the mentioned above is certainty, so who he
entered (he mosque after making an abluliun, his ablution would never
be abolishexd till he did assure with something coming out of his body,
a sound or a fart and the existence of any of these two means having
certainty . Everything excep these will be considered a doubt . It must
be dedueted lolaly. The doubt in two Raka'a (prayerunit) means cec-
tainty in one and like this doubt in three means eertainty in two se the
basic need is deduction of doubt and hasement on certainty . Islamic
jurists have framed many rules on the basis of these namrations the
most imporiant of these is according (o Hanafi schoal of thought, that
the certainty will not be vanished due to doubt @,

There are some branch rules derived from this basic rule , One of
them is that the basic position will be remained unchangeable in its
real form and it leads to abligation of stability of that which is proved
and to non existence of doubt @,

Also there are many branch rules from this rule , one of those is
that one who is assured of the validity of his ablution and doubted in
ritual impurity, his ahlution is valid, and whe he is agsured of his ritual
impurity and doubted in his purity, he is in a condition of impurity .

{1) Sahih Muxlun Bishathil-Nownwi, vol,5 F,60. Printed by Darul kotubil-Dmish Beirot
Lebanon and see sunan al-Nasai be.shnrhl Hafiz jelaubdine Alssuyooti and hashia Al
lmxm Sndl vol,3,P 27, Danulfik, Beirut, Letnon, First edition {348H. 1930 AD.

Imam Aheed, vot,3.®,72 printed by al-maktabul-Islemmi . ,

2) 's‘.unan Al- 'l‘mrudu vol.1 P. 24, venfed by Abdul Wakitmb Abdul-Latif printed by Da-
rul fikr Beirel second ednlnn, 1403H. 1983 AD. Konzul Ummal Al-Barhan [owi
vo),7,8,470 Monssasatul Rrisala Heirud, I4D1H, ISN1 ALY .

(3) Al-Ashbch wal-Nrizzalr Tord- Najecm P. 36-61 Printed by Darul-kutubilitmish Beirut,
Lehanon, 1400 H .

{4) The same refrence 45 sbove .
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89- No Space For Doubt With Certainty :

The enguirer says that a person was indebted to one of his friends
. He paycd this debt before his creditor’s death. Tn spite of this he was
doubted wether he payed this debt or nol , This doubt gnied him day
and night , so he agked the successors of his late friend if they did find
any indication im the documents of their testator about the payment of
this debt . But they did find nothing, more over they excused him as it
is slated in the question recogniosing his friendship and sencerity. In-
spite all this, the inquirer is sus and doubted .

In an answer to this question, this doubt may be considered as the
scruples which sometimes overcome the man, so the certainty be-
comes doubt and doubt shapes as certainty. There are some causes for
these scruples . [t occures sometimes irying to avoid some unlauded
practices . For cxample one's desire 10 obtain complete cleanness,
when he is doubied in its occurence this is like the payment of debt
as stated in the question, that debtor is doubted in the payment of his
debt, especialy in case the death of crediter or being on a distance
which makes the cenalnty suspected and the reasons of these scruples
ars somstimes purily psychic . Sometimes it is caused by any desease
effecting on the bod¥ and neryvous system of the person .

Islam has emphasized on removal of doubt because of hasitation.
fear and distrust and also indiciplinary actions causes .

Abdulah bin Zaid narrated that he complained to the praphet {may
mcc and blessing of Allah be upon him), aboat 2 man who thinks

he has found something abrogaier for his prayer . Prophet said ,
He must not leave his place before listening a sound or finding any
fart © . Abw Sreed Al-Khudvi {may Allah be pleased with him ) nar-

{1) Sahihul-Buklxi vol,1. P43, peinted by Darul kutub Al-ilmia Beinn Lebanon. Sahihe
Muslim Bisharh , Nowawi vol,3,P49-50 , Printed by Daral kuiah al- alitmia, Beimt
Sunan Al Nasai Bisharhil Hafiz Jalsluddine Alisuyooli ad Hashia Al Imam Alssaodi
vol,1 P99, ptintedzy Darul fikr, Beirul, Fint editos, 1348H. 1930, AD. Sunnan The-
Majah vol,12.174 Verified by Mohammd fouad Abdel Bagi, panted by D, &iﬂl
hutvb - Al ambish, Faisl Eisa albabi Al balabi Alssuasnul-labra lile
vol,2,B.254, Priqted by Dacal, Marifa, Beirut Eehanon .

10



* Vol VI1,1995,2Tth Edition, Contemporary Jurispnadeaca Research Joumal *

his free willingness .

As In the concern of an individual, Allah kas alloted rights to
the woman and her dower is one of them she also has right to pos-
sess her property . so anyane it he over steps her, actually over
steps 2 right alloted by Allah, equally if he is a husband or any-
ather person, So based on stated demonstrations, we say that the
hushand mentivned in the question is not allowed to hold up his
wifes property and his kold will be regarded as an extortion and a
violence to the property of his wife and this is prohibited un-
ananimously. The judgmeni of Shari’ah in this case is very elear
that he has to return back this property , ather wise he will be
compelled for its restoration by judiciary . As 1o his threalening to
his wife, sa it is an additional sin and he must repent from it .

{ God knows best )

9.



* Cases From ITnrisprudence (Figh Point of View) ¢

The Imam Ibni-Qudama says ,** the apearant meaning of this nar-
ration is, that when ever the grant will be accorpanied with hushands
wish or his anger with his wife or any sighn of wife's fear, she will be
given hack her property. Inview the fact that visible situation indicates
that she ts not satisficd with her dicision while Allah's allowance is

conditional with her satisfaction ¥/ . As he says in a Quranic verse, “ If
they grant any part of thejr dowess lu you, take it and enjoy it )2,

And it provides a base according ta we have previously said that
the husband stated in the question is not allowed |0 take hold of any-
thig from his wife’s property. Because this hold will be regarded as a
kind of constraint and overstep the rights of others . And this is un-
lawful nnanimeously in Islamic jurisprudence . In this concetn we may
find a very manifest Islamic judgment . So he has to reram this prop-
erly other wise he will be compelled for its restoration by judiciary.
As to his threatening his wife it is ae additional sin. He has o avoid jt
Because it is a kind of prohibited harm . Allah the most high says ® .

“ And those who annoy,
believing men and women
TUndeservedly,

bear on themselves,

Clumy and glaring sin « )

In conclusion he rule i this case is that any one jener-
ally is not allowed to take hold of any one’s property with out his
free willingness . So that his speciality with possession to his prup-
erty is absulute and it can mot he restricted except the dem-
onstrnations narrated by Sunnah . For example authority of fa-
ther on his Son’s property . Allah has forbidden to eat up any
one’s property through untegal methods , e says in his Holy book

3 ( Eat nat up your property among yourselves In vanities } @ . The
Sunnsh also emphasized on s prohibition . The Holy prophet
says, It Is not allowed for anyene to use Muslims property with ont

(1) Swrat Al-Nisa: verse, 4,
(2) Surat Al-Ahzahb, verss, 58 .
(3) Sural Al-Nisa, vorse, 29,
(4} Surat Al-Nisa, verse,29 .



* Vol. ¥11,1994,27th Bdition, Conlemporary urisprudemce Research Journal *

except the abservation of ralationship(" .

According o jurisprudence of Iman Ahmed apyone except a fa-
ther is not allowed to take Bn from one's property with out his
permission . But in concern of & father we find a Hadith of Prophet,
when a person came io the prophet PBUH and complained * , Gh
Massenger of Allah, [ possess some ropesty for e and my childem's
neccessilies but my father wanis 10 tresspass my property the Prophet
gave a auling, ™ you and all your Property belong to your father "%,

So this Hadith verifies thar this facility is not available for husbazd
and cthers with an exception for father to grasp his sen's property
with out his permission . However if a wifa gifted a part of her prop-
erly to her hushand in this conection there are two namations . Ac-
cording 1o first of both, womam has o right to claim for retuming of
gifted property . This is the view of a group of Imarms and some jurists
. The second narration says that she hes a right of reclaim . One Imam
was questioned sbout a wornan who gifted her dower to her husband
then claimed for its restoration the Imam replied that the women were
not like the men and mentioned a Hadith, “ only the gifts given by
women and meanpeople are restored then mentioned Hadith of Omer,
He says, * the women somelimes gift their property to Lheir husbands
willingly and other times fearingly. So if any of them gified some-
thing to her husband then claimed for its restoration she wonld be
more deserving for that property. There is also a third narretion narrat-
ed by Imam Aimed. * incase 4 woman granted her dower to her hus-
band and he had ever wished for this grant, he would have to restore
this property. Because sometimes a woman grant her dower to him
fearimg his anger or a step of second merriage, but if she granted with
o his wish, he would be allowed to use this property™ ™,

(1) Suman Fni-Majah vol,29,769 Researeh Mol Fouad Abdul Bagi Print, Dar thyafl ku-
Twbil Arabia by Faisal Eissa Albabi-AlHalbi, see Sunan Abi Dawood vol 3,7.289 R,

Mohd Mohayul-ddine Abdul Hameed, Al Makubanil-Assriyah, Saidas Beinyt, M
nadsllmam Atwmed, vol,2P.204 Al Makaabal Ideml, Alsunans! kvbra Lllblh:
Jvol,%. P, 480 Daruimarifs Reinet L2banos, | zawald wa moohal fawaid Ll

Haithuni vol 4. P,154, Darul-Rewyan Lilturass Cairo, itah il Arsli Beirmt Lebancm . |
2) Al Mughanod anxd A Skarhul kabeer BboiQudama v0),6P,297-294. Danal kitabil Arabi

Beiru! Maidaba Daryl bayan Baghdad and sec Matalib'clinnubs fec sharh gheyatil

muneaha Al mbdbask vol. 4, P 404-405, 410 Manshooran| kitabil [slami Damsuscus .

Sharah Abrzarkashi Ala Mukhisiril khanni vl 4, P,311-312 Verifled by Abdoliah bin

Abcdul Rahnan bin Abxhllsh aljabreen second,editiom 1414H,1999AD. Alinsaf tmordasri

Yol 7.P.1 34-135 verified by Mobd Ramid Alfeqi Dur Buysuctural A Ambi Beint Lebwoon.
{3) Almughannd end Al Shackul Kabeer the same 1efermnce is sbove.
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In Allah’s saying,

{ And give them their dowers
According to what Is reasonable ) .

Allah has ordered husbands o pay the dowers of their wives to-
waeds them with their good pleasure and would not lessen this right
which Allah had alloted to them and the judjments of Shariah are
based on the speciality of woman with the 'r'il:t of ownership and that
the husband has no right to use it but with the free willingaess of his
wife. Equally if the properly comtains on dower, inberitance or satary
or it may be any other kind of property. Except the obligatory amount
[ar maintinance there is a remaining conncacst;gn between the
of husband and property of wife and it is based on speciality of every-
one in possessing his property . According to Hanfi jurisprudence, if a
husband constrocted e house ar a building for his wifc and the con-
struction was made with her arders, all that property would belong to
the wife and the husband would not be allowed to take anything from
this property except his expenditures . And if the hasband made a con-
struction for himself with his own instrumeats and materials bul con-
structed it inside the courtyard of his wife without her permission, he
would be reganied as the owner of that building but violater towards
the rights of his wife and would be compclled to vacate her place
while she would demand for it ™,

According te maliki jerispradence, says Mutabatti , " view of
Imam Malik does not differ to Ahnaf’s view thal a husband when be
used the property of his wife while she was knowing il and not try o
change the sitvalion or she spent some property on her husband . After
that she claimed for its return back it must be returned ta her. Thouh
the husband was penniless at the time of spending praperty and a de-
cision would be made in the favour of wife against the lusband afler
her cath that she had not spent with her willingness and would nat al-
low him 1o spend anything move and she claimed for her right @,

As namated in Mudawwana, * If a wife spent on her husband in his
presance though he was vigorous or impecunious, she would follow it

(1) Anigj walaklez] Limukhtasar XhalilsLilmawag margin of book, mawahibol Jalil by Rate
tab vob4 P, 193 Dapullikr Ad.2,1398 H,1978 AD.

(2) ‘The same refrence as above amd sec Sharah Mankit Julll [y Al Sheikh Mobd Aleesh
vol,7,P.Y6.27 Daruifikr Beirut Eabenon .
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ingness ¢ . She would not de it with er good pleasure, when she re-
mitted her dower to her husband and then asked him Lo retumn it back
. It is narrated that a mamied woman came to the Judge Qadhi Shuraih
in the company of her husband and submitted acomplaint that she had
gifted some property to her husband and now she decided to retum it
back . Shuraih ordered the husband to return her property back, the
mian recitcd the verse of Quraan,

{ Xf they remit amy part of it to you
With thelr own good pleasure,
Eat up and enjoy it with right good cheer ) .

“But Shuraih did not accept his view and told him * .

that if she was satisfied with her decision, she never asked to re-
turn its property . It is also parrated that a woman gifted an amount
of one thousand Dinars from her dower to her husband . But the hns-
band divorced her afier taking possession of property . She raised
acase to Abdul Malik Bin Marwan . The man replied that she had gift-
ed him that praperty with her free willingness But Abdul Malik said, *
the later verse in the Holy Quran says , ( Do not (ake the least bit of
it back } 5o you have to restore her propesty .

It is namrated that Umer Ibni Khattab MABPWH issued an order to
all the Islamic jurists that the women somc time gift their property to
their husbands under some pressure . So any of them if reclauned to
return back her property, it must be in her possession @ . Look at the
verse,

{ If you had given any of them
A whol treasure for dower,
Take not the least lit of it back ) .

Aliah Almighty has ordered to husbands that they are not allowed
to take anu.\an of dower which they have gifted to their wives when
they decided to abandon them or to take one wife in place of another .

(1) See Almusanaif Alxiul Rrazzaque, vol 9, P,114, Pnnted by Almaktabatul 1skami Bei-
rut Ad, 2,1403, H 1983, Ad.

(2) Tafsser Fukhruddips Al Rrazi vql 9, P. 189. Daxul Fikr,

(3) Almusannif Abdul Rrazzagee vol9,P.14 Atmkuabutul. Islami Beirut Au2.(403H. 1983 AD.

{4) Durani-Ahkem Sharah muialiate-shikem, Ali Haider, Arabic tamslalion Fahmi Al-

. Husssini, Kitaabu-Lshirake( p, 641-642 and kiiasbud Hawala p, 5135, Manshooral, Mak-

tabatnnahza Beirul Lebanon, And Tahlawi's margia on Durril Mukhar, vel4.P. 10G,
Darwl Mearifa, Beirut, Lbanon 1395 H.1975 AD.
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Hc also says,

* (I ye had given her

A whal Ircasure for dower,
Tuke not the leust bit of it back
Would you take it by slander

And a manifest wrang ) V.

{ And could you take it
‘When yoa have gone in unte eachother »
And they have taken from yon salemn convepant ) 2 .

He also says,
( Wed them with the leave of {heir owners
And give them their dowers

Acvurding to what s reasonable } &,

Alrniblah “ in the former verse means dower of woman altoted to
her by Allah the most high .  And its linguistic meanings are a free
gift with out taking any compansation . Al Tmam Al Rrazi says in
the meanings of Allah’s saying ,

( If they of their own good pleasure
Remit any part of it to you ).

He explaing, if the women remit any part of their dower to their
hosbands with their own good pleasure, without finding any re-
fractoriness in the inborn yuallilies of their husbands or amy miss-
behaviour lwwards them. Eat np this property and spend it a5 you ke .
Razi says that this verse is a proof for the distress of the path and one
should be very rauch careful, as their is a basic condition for using this

roperty and that is the free willinguess of woman', So Allah says
Elthey remit any part of this property * does oot say if they gifted
or allowed . It is an indication that the giftex is totaly fTee in her will-

(1) Suret At Nisa varse , 20 .

(2) Surat Al Nisa verse, 21.

(3) Surat Al Niss, verse 23, o

4 Al-Misbahal muneer Lil-Fiyoorni, v0),2,595 printed by Albiaktaul-Timiyah: Beins-

(5) Sec the Tafseer Fakhruddin Al Razi, vol 8, P18Y- LRY, Darnifila .
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anyone (0 ¢at up the ﬁmpeﬂy of a Muslim without his willingness (¥
aml the Prophet FBUH Also said, ™ do not grasp any of you
of his brother jestingly or seriously . 1f one of you borrowed a stic

from his Muslim beother it should be retumed it 1o itz owner @ * Nar-

rated by some of compenions of prophet PBUH that they were trav-
elling with the prophet PRUH while one of thern went to steep. Mean-
while some of them moved towards his amow and it- The
owner of arrow was frighiened , The prophet PBUH said at this ocea-
sion, * It is pot lawful for 2 Muslim to frightzn his Muslim brother
Sa this ruting leads to the defination of harm, it does not contain only
on the grasp , but it also tranpasses to the Irightening of any body . In
this way the harm will be multiplied with grasp of one’s propresty and
frightening of its owner.

The second aspect of this answer related with a ccmi‘:dpuson is
based on another Islamic law that Allah Almighty bas alloted rights ta
the woman, so the person who will become overstepping towards her,
will overstep a right alloted by Allah. Bgually if the ranpasser was a
husband or another person . Among these rights of woman there is a
right of ownership of her property and her dower, so the hosband is
not allowed to take anything from her propherty withoun her will-
ingness and the proof on this judgment is the saying of Allah in his
Holy Book , he says,

' And give the woman (on marriage)

Their dowers as a free gift,

But if they of thelr ewn good pleasare

Remit any part of it to yon,

Take and enjoy [t with righl good cheer 40,

{1) Al-Sunan al kubra, AlBabagi vol,5,P.100, Darel marifa Beink - Majman) Zawaid,
Monbewl Fawaid, Haithmi, vol,4,P.172, darut Reyan Li'lnmas Cairo. Daculkitab af
Arahi Beitwt Kangul Ummal B Soonan o walafaa] Al-Burkan fouri vo),1.P7.92
mousssazat|-rriaalah L-Al Ajlooni vol 2,F,498 printed by moassasatnl-rritalah beirat,
third edition, 1403H, 1983 AD .

i Dawaod val4,P. 301 , Vesified by mobd mubandin Abdul Hameed printad
by Makuba Asarin Saida Beirut . Al-Sunan al-Kishes Iil-Bahagi vol 6.0, 100 printed
by Darul-Massifs Beiryt Labanon , Maimau zswaid Al Haithmi vol 4.P.172, Dam)

Ruyan |einxrass Cairo, Darul-Kitah Al Arabi Beint . e tedns F

4 . , Abmed vol 5,362 , priaud by al-
makuabel-lshami: Al saan a:Kubra til-Bshaqi . vol10.P, 245, prioted by Daru)-
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CASES FROM JURISPRUDENCE
(Figh Point of View)

88- What is the judgement of shariah about a
Husband who grasped the property of his
Own wite with out her willingness ?

An enquirer says in the guestion is thal a wife kept her salary with
her husband expecting preservation of her property and its presamta-
tion toward her in het necessities . When a valuable amount was col-
lected, she wished ta recieve her mony back but he payed some of it
while grasped the rest . When she tied to make him sgree for this
payment, hie gol angree and began to  threaten her. She become silent
fearing from divorcement . Is this action permisible for the husband or
there is a compulsion for him to restors her propesty 7.

The answer to this question has twa aspects . Pirst is common for
all the people and based on the law of Shariah that any one is not al-
lowed to grasp anyone's property with out his permission and will-
ingness that the specialty of the owner with his property is absolute . It
cannot be lim.itaf 23ept the provisions mentioned in Islamic Sharlah
for its limitations.

Por example, Pather’s commond st the propecty of his son, as we
shall explain it laler . Aflak almighty magnified to transcend property
of others . Allah says,

“ Eaf not up your property

Among your selves in vanities ¥ ® .

He also sald about the property of orphans,
* T'hose who n:ljnsllﬂ eat upt e
The property of orphans eat up a

Into &eir own bodies ,

They will soan be endaring to a blazing fire * .

The Sunnah also stressss on interdiction of the properiies of oth-
ers. Anas [bn Malik narrated that Allah’s Prophet said, not lawful for

(*) These questions Ke senl by the readert of jownal 1o the edicorial’board and DR. Abdu!
Rahman Hassan Al Nafeess proprietor of journe! and aditoe in chief' tepllies to them -

(i) Surat Al-Baqarah, verse 185,

(2) Sural Al-Nisg, verie 10,

2.
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ing to malicious acis frequenty, always or mostly, even the means
leading to such actions is permissible, recommended ar obligatory .
Of this type are the contract intended apparently to allow com-
mittmg the sin by stipulating it in the text of the confiacl -

The second one :- Linanimously permissible, where the inter-
est outwelghs the malicious acts .

The Third one :- Is the ane which is nol agreed upon. It is the

act that apparently seems correct but it includes a suspect that
might lead (o prohibited inner intent .

5-  The control for permitting the evasjve legal devices takes inlo
consideration that it will seldom leads to malicious acts or where
the intercst of the act outweighs the malicious acts .

The control for forbidding the evasive legal device is when it is
expected to it must lead 1 malcious acts or mostly the malicious
act is likely out weighs the interest that might arises oul of the
mean .
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In the name of Allah, Most
Gracions, Most Merciful

Praise be to Aliah the cherisher and Sustainer of the Worlds
und all prayer und blessings be upon His prophet and the seal
of His Messengers, Muham:md, his family and his compan-
ons

Decislon No. 96/8/D9
Regarding
¢ Prohibition of Evasive legal devices *

The council of Majm'a Al-Figh Al-Isslami held its nireth session in
Abu Dhabi, United Arab Emirates during the period as of Ist Dhul
Qada, 1415H corresponding to Ist April, 1995 upto 6th Dhul Qada,
1415H corresponding to 6th April, 1995 .

Upon reviewing the various studies and reszarches received by the
council en ™ Prohibition of Evasive legal deviees “ and upon listening
to the precise discussions that took place around this subject matter .

Has unanimously decided the following :

1- Prohibition of evasive legal devices is by origin one of the prin-
ciples of Islamic Shari'a which may be defines as forbidding the
permissible acts that may lead to the malicions or forbidden acts .

2- Prohibition of evasive legal devices is not orly confined to are as
of suspicion and cautiousness , but inchudzs anything may lead o
the ferbidden (Har’am) .

3- Prohibition of evasive Jegal devices requires balting all tricks to
comutiit the prohibited acls or neglect essertial acts should be ob-
served in accardance with Shari’a requirements, but there is a dif-
ference between the trick and excuse since the former requires
avaitability of intent while the latter does not .

4- Types of Evasive legnl devices ;

The First one :- Linanimously prohibited as those provided
for in the Holy Quran, Prophel's traditions (Hadith) or those lead-
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- unless he has aiready issued his jugdement ; and it is not permitted
for him to eppoint another arbitrator withoul cbtaining the consent of
both parties since (heir previons acceptance is connected with him in person ,

Thirdly :

Arhitration is not permissible, whatsoever. in all rights of Alimghty
Allah such as Puniskments stipulated in the Quitan or issues requiring
an affirmation or denial of a verdict for non arbitrating paﬂ:es that be

£&n not pass _]udgement over them ag cursing since the son’s right is
related to him or in issucs where judicial circles heve sole jurisdiction
for consideration .
In case the arbitra‘or passes a certain judgemont or an issue that
may net be considered through arbitration, then his judgement will be-
come null and void and non enforceable .

Fourth :

The arbitrator must meet judiciat conditions ought 1o be ohserved
in compliance with onigins of Shari'a.

Fifth ;

The ariginal issoe is to enforce the judgement of the arbitrator vol-

u:? ; and in case ape of the arbitrators diagree, the dispute will be

before the judiciary for enforcement. The judiciary shall have

no right to revoke it, unless it is a clear act of injustice or contaty to
the legal judgements .

Sixth :
In case there are no International Fsjamic Courts, the Islamic coun-

ried or firms may refer their dispules 1 non-Islamic international
couxts lo reach a settlement that is conformable 1o Islamic Shari’a .

Seventh :
Member countries in the Islamic Conference Orgunization are ip-
vited (0 complets the required procedures to establish the Intemnational

Istamic Court of Justice and to ennble the court to perform its valuable
roles pravided for in its Act.
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Fatawa of the Council of Majm’a
Al-Figh Al Islami

In the name of Allah, most Gracious, mosi Merciful

Praise be ta Allah the Cherisher and Sustainer of the
worlds and all prayer and blessings be upon His Prophet
and the Serl of His Messengers, Muhammad, his family

angd his companions .

Decision No. 95/8/D%
Regarding
% Arbitration in Islamic Jurisprudence

The Council of Majm’a Al-Figh Al-Tslami held its nineth session
in Abu Dhabi, United Arab Emirates during the period as of Ist Dbu}
Qade , 1415H cormrespording 1o Ist April, 1995 up to 6tk Dhul gada,
1415H comespording to 6th April, 1995 .

Upom reviewing the various studies and researches received by the
Council on the subject of * The Principle of Arbitration in Islamic Ju.
rsprudence” ,

And upon listening to the precisc discussions that toak place
around this subject matter,
Hags unanimously decided the following *

Firstly :

Arbiwation is an agreement between two conflicting parites in a
specific dispute to assign an arbitrator (s) to pass a binding judgement
over a confilet arising between them. This binding judgement shoeld
be in conformity with Islamic law (Shari*a) .

Arbitration, as defined abave, is a permissible and legitimate prac-
tice whether between individuals or in inlernational conficts arens .

Secondly :

Arbitration is not an obligatory contract for both concerned par-
ties, and the arbitrator. Both parties may abandon arhitration, mﬁ
the appointcd arbitrator (s) has alrcady commenced the asbitration pro-
cess . The arbitrator may elso withdraw himself - even after his acceptance
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ests. The other division is, the means , that bead to thesa interests (P |
The Reality of The Prohirition of Evasive Legal Devices :

The source of the pretext, is to look into the onlcome of the ac-
tions and their destinations. If this outcame (s directeted toward
the interest, which is the most important intent of the people’s
transactions, the destination is accepted. But if the destination of
the action is directed to an evil, it is prohibited to a degree pro-
portional o that of the evil, though prohibition of the pretext or
means is lesser @ .

A reasomable look to the prohibition of evasive legal devices :

On this regard, Shariah observes the action and its fruft not the
intention of the person who does the action, If the result of the ac-
tien is good, it is accepled. if it is bad it will be prehibted, re~
gardless of the good inlentian. Sometimes, a8 man can do 2 good
action but with ill intention, like the one who reduces the price af
his commidiry to harm others, and a man can do & bad action, but
with good imiention, like the one who curses the idols. This means,
the inleation is not regarded, and the coasideration is given 10 the
result o 1o the oulcome of the action, whether it is good or bad
and whether it leads to an interest of ta an evil™

Association of the Prohibition of Evasive
Legal Divices with the Right Abnse :

As we have scen above, pretext, is to ook inio the action outcome,
oot to the intention. A man who is , sincerely, cursing the idots,
his action feads 10 disobedience, because it is resulted in cursing of
Allgh Almighty by the pagans, though his intention is good .
Looking into the outcome of the action, is similar in the case of
the right ebuse. One who is using a rigiit to harm others should be
forebidden, Hke the man who opens a window thar exposing his
neighbour's wamen .



+ Right Abuse In The Islamic Jurisprudence *

Abdullah ihn Omar Narrated : The Propbet ( phom) said’( 1¢ is
one of the greatest sins that a man shovld curse his parents. ™ It
was asked ( by the people), “ O Allah’s apostle | How does 2 man
curse his parent 7" the Prophet (pbuh) said, the man abuses the fa-
ther of another man and the lager abuses the father of the fortoer
and abuses his mother}” . ¢) It is regarded as coppemtion im do-
ing vice and agression.

8- Using right in a way that mostly oot frequent or rare) leads to an
cvil, such a3 a pionted time sales. This gategory is confusing, as it
is , basically, permissible from view point of Abu Hanifa', Shafi'e
schools and others, because assertion or suspicion of a following
of evil gccurance is not existing. Occurance or non-ocourance of a
following evil, is just a bﬂ%ﬁity with no evidence, therefore as-
sumption of intentional harn shoutd not be considered as a
real intention. The concerned person (benefir gainer) should not
be looked at, as having undesirable intbntion, though the per-
missible action is highly suggestive to do go. For this reason, Ma-
liki and Hanbaly schools included this gategory under prohibition
of gvasive legal devices, depending an the frequ: of the fol-
lowing occurance of evil or harm, and imention ilself ean not be
controlled as it is somithing hidden with the prevailence of sus-
picion. Shatiby concluded that Shari’ah is based on precaution and
fimness to aveid what leads to an evil @,

The Relation Between The Right Abuse And The Pretexts :

Explanation of the Meanlag of pretexts : The Linguistic defeni-
tion of a pretext is an instnmmenlality, in Shariah, pretext is de-
fined as using a legat device to an intercst in a way that leads 10
an evil ™, Prohibition of evasive legal divices, is the removal of
means that lead to an evil. That is to say, 4 means o a forbidden is
farebidden, and a means 1o duty is duty. For example viewing of
foreign woman { unrelated) is forbidden as it leads to adultery, To
clarify this, we have to say thal, &:giement sources are two divi-
sions : The first division is, the ts, which forming the inter-

(1) Al Buklarsi vol.B, 3.
(2} Al Mowefig'at 2361364,
{3} AlMowalig'mi 4199 .
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case, such an action is a violation and the concerned person has to
bear the barden of his violation against the public ( lives or prop-
erties ) . But if his intended harm does oot oceur his intention will

not be regarded !,

&- Using the right in a way that rarely leads to an cvil. Interest in this
case is ltgtimate and no consideration is given ta rare occurance of
evil, because nommaly there is not interest that is completely safe
from harm, whatsosver, In Shari*ah pricrity is given 1o the interest
and rarity of evil vccurance is not considercd . This is the concep-
tion of Shariah , addapling ordainment to life ta be customary.
Gaining benefit or averting evil , with being aware of rarity of
harm occurance, is not considersd as short sighting or harm in-
tention, and the action i3 legtimate. This is evident from the leg-
islation adjustment, as we found, that a verdict can be given in
cases of blood, property and honour, on basis of a witness, al-
though lie, illusion or fabrication is sxpected, but this is rare, the
consideration is given ta major public inlerest @,

7~ Using right with suspicion it may use lead ta an evil . Example for
this is selling of grapes to a person who use it for making liquor. It
is known, from Shariah piont of view that all actions are basicaly
permissible, but can a suspicion of a following harm or evil, be
adoptted as a basic for a prohibition of a pecrmissible action ? As in
simlar cases, the occurance of the following harm is not rare, it is
more likely to take suspicion into consideration, for the followings
: a) Suspicion is considered in case of practical subjects (blood,
property), so il is probably to be regarded here also. b) This cat-
idgio falls under prohibition of evasive legal devices, Allzh Al
says:

“;;evile nl(:; ye
os¢ whom they call upon
Besldes Allah, lest
They ont of spite
Revile Allah’
In their ignorance ... ™,

(1) Al Mowafiga't 357-358 .
2) Al Mowafiga's 338359
{3) Surat Al An'am, verse 108 .
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is confirmed, a man right in what he gains in precedence, is legal,
and he would nat be deprived that right, unless he, willingly, ac-
cept,to deny his right. But he has no option in cases of emergency
1o deny his right, as warrding off harm, or gaining benefit { if vi-
tal } . Example : Bribecy, if it is the only way to avert injustice or
oppression, ransom to enemy or infidels to releass captives, pil-
grims paying money to bandit, in all thess cases a benefit gained
through commiting a sinfui deed or corruption . As a matter of
fact, a panishment 5 harming someons for the interest of the com-
mumily Or to avert £vil, thal is to say, barm is not imicnted to itself
by the legislator, bat the motive is reasomable (7 . (B) Deninl of
self interest : Here also , there are two standpoints : |- Denial of
selfishnss and ndoption of consalation. This highly appreciated
and it has been apw;d during the Prophet (pbuh) era . The

e;écrbuh) said : { When the people of Ash’ari tribe ran short of
food during the holy batiles, or the fo0d of their familles in
Madena ran short, they would collect all thelr remmining food
in one shect and then distribule it among themselves equally by
messuring It with a bowl] , So these people are from me, and Iam
Irom them) ® . In this case harm is evenly distributed and the
concerned person is affected as all , or may be less . 2- Altro-
ism (unselfishness } : It is the denial of self interest for the sake of
the othesr. This is one of the high moral chatacters, and it is ev-
ident from the behaviour of the Prophet (pbuh) and his compaions
. Deninl of the privete Interest in such way, with bearing in-
vetable harm that follows, is accepted unless it violates Shariah
purposes, and in this case it is not considered as denial of self in-

lerest or ecceptable from Shari*ah point of view &),

5- Using right to gain an interest that, in itslef, will not result in a
harm, but it leads invetably 1o an evil. There are two views for this
category : ) Achieving a liEﬁmate benefit without intention o
barra anyene, this is permissible . b) Knowning that t gain an in-
terest will, ultimately, leads to the harm of others, though neg-
ligeace of this benefit will not burt its gainer, This action ¢an be
i ed ejthier as matter of short sighting or intentional harm
and both are not allowed from Shari'ah point of view . In this

{1) Al Mowafiga't 2/349-352 . o
{2) Namaed by Al Bukban in the book of the partnership, ead Muslin in [ the merils of
the companions ) .
{3) Al Mownfiga't 2/353-357 .
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Maliki and Hanbaly jnirist sald, if the mamiag has been concluded
with intention of divorce to lsgatize the woman for an ex-husband,
the mamiags is void, and a new marriage coniract t0 be concluded
with a new Meher {dower), if he has slept with her. This inter.
course will not legalize the woman 10 her ex-husbind as the mar-

has been conduded with such intention of divorce . Al Thou-

ri and Al Awza'e bave the same view (1

5. Divorce abuse : Snchk as a man harming his wife to enforce hex
Io pay & compensation, whils he can divorce her without resosting

to such bebaviour @,
Al-Shatiby’s categorization for right abuse :

Imam al Shat'by has classifled right abuse, as it produses benefit 10
its doer and harm to the others, to ¢ight calegories ;

1- No harm results from using right .

2- Using right in away to benefis from it and 10 harm others in-
tentionally . Example for this : Reducing a commodity Erylee to
gain benefit with intention to cause loss to rivals . Al Shatihy said,
1o dispute about forebiding intzntion of harming others, as it is ev-
tdent, no harm ar reciprocal harming .

1- Using right without imtention o harm specific persen but the hanm
is common, and giving private interest a periority over the public
intesest . It it is passible , such person can be deall with, in away
that not affecting his right, olherwise the public intzrest is having
the priority . Examples for this, is the prohibition of the urbanite’s
sale for nomadic, reception of cormodities, agreed solidarily giv-
¢n {0 the crafismen, though they are basically supposed o be
honest .

4- Using right results in a spesific harm, bui prevention from using
this right will harm the concerned person a5 he needs to do it . In
this situation there age two views Jooking to the interest obtained :
{A) affirming the benefit gained . This 1s beeause, in Shariah, in-
terest paining is priar ta evil prevention even if this interest results
in harm to others, this is why, it is permitted to cat the flesh of a
dead ( and Other prohibied foods ) in case of emergency . As this

{1] Bodayst Al Mojtabid 2758, Al Ftawa, [ba A1 Qaytn Al Jawziyah ¥103 .
@] Al Mowafiga't 27366 . ¢
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2- If the wall is not nffected. it is not sllowed in (e view of most Han-
hly jurists, because it is considered as using other’s property, even
if the owner is not in peed of that wall. Ibn Agee] said it is per-
missible , as per Sunnah ( above mentoned hadith, narrated by
Abn Humm), end ressonahility : what has heen permisted for
need of a mar, does not rcan his ownership to what he uses .

3- If the neighbaur cennot build his peiling without using the neigh-
bouring wall, he is permitted to use ii, according ta Abu Huraira
Hudith mentioned above !, This is opposing the view of Hanafs,
Maliki and Shafi'e in the famous paration® . They based on
Sunnah and reasonability, as for Sunnah, the Prophet (pbuh) said:
{ A muslim property should not he used without his permission ) @ .
As for rcasonability, they said, using of wall is geting benefit from
other’s property without urgent need and without the owner's per-
mission, is not permissible, and thus Abu Huraira Hadth is just a
recommedation .

3- Coniracts Abuse :

The Rights stated in contracts should not be abused . Hanali juirist
decided that, a man who rents a shop o a bouse, has the right live
or to work in, but be has no right to aliow the rented property

shup or house) to be wsed by a blackstnith, fuller or miller without
the concetion of the owner, unless it is stated in the lease, ag the

usage of the building by such persons may lead t0 its weakeming ¢ .
4-Marriage Abuse :

To Mary a divorced woman with intention of dismissal to leglazie
ber re- mamage to ex-husband, The juidst have dilferent views in
such marriage.

Hanafi and Shafie juirist said that the marriage is void, even

when it is known to the both sides it is just a matter of legalizing &
future marriage to the ex-husband )

a ; Al Efi fba Qudama

(2) Al Falava Al Baauyn /413 , Al Mobazab 17441, Al Baji Ala Al Muwatm 6/43 .
(3) Narrated b{;:l Daylomi from ‘Ans, in Musned A{ Firdaws, Sec Knhf Al Khafa .
(4) Al Dar Al Mukhtar, Tbn A’hdeen, 718 .

(5) Al Oaun 3773, Al Zaila’e 2/92, Al Elda'! 3/187-188 .
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right 1o use the land of his nelg‘hbour withont his permission, The
ather view : It is permissible . Malik has another view (hat, a
man has no right o change the path of water channel to his land
whith existing in another man's land @,

3) Zahereya { supporters of meaning ) ; said a man has no
) d@ttgufusep‘t!grrﬁs nag bour o use his building wall as a ceil-

4

-

ing suppart, and he has to be enforced whether he likes it or not,
unless he has int=ntion of demolishing the wall ¥ |

Shefi’e school has two views on the same subject. The first view :
1t is not permissible. The other view it is permissible but with de-
fined conditions which inelude ¢ a) The owner of the building has
na need (o use it as a support for his own ceiling wood . b) The
neighbowr should not increase the height of the wall . <) The
neighbour should not own the part of (he wall he is poing to we as
ceiling support . d) The neighbour should not overload the wall .
€] This neighbour has only one wall . This view has a support
from the Sunnah { tradition) and reasonability . From Sunnah, Abun
Huriarah narrated : the het (pbath) said, ( & man has not o re-
fuse using of his wall by his neighbour as ceiling- wood support-
er) . As for reasonabllity, the Prophet (pbuh) forbade prohibiticn
of l.:sli:ign of water surplus, Abu Huriarsh narmted: ( Water sirplus
shoukd not be prohitited to be used (by those who needﬂl:rg fo
avoid prohibition of using pesture grass swiplus 0 . So if the usage
of water and pasture I5 allowed, wall that is not needed by its own-
er cam be usgd by his neighbour @,

Henbaly jurists have indicaied three cases in
the above mentioned matter ;

i- If putting of the wood {ceiling) {s harmful to the wall, it is nol per

missible, the Prophet (pbub) seld : (no harming or reciprocal
harming) @,

{1) Al Kafi Iba Qudama 2209, sl Qurwa'ed (1o Rajh) 203 .
(@) Al Modswina 6196 .

() AlMohalla 8242 , : .
(4) Sez, Al Talkhess Al Habeer, (e Hajar, Ravival ofthe Dead .
Al Mobmah L

s 1id

3 -
(6) Narrated, Al Shafi'c and Malik, scz : KeahF Al Ebal's { Al Aflouni)
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Guidance has becn plalnly
Canveyed to him, and follows
A path other then that
Becoming to men to faitlt,
‘We shall leave him

In the path he has chosen ... %@,

From this verse, it is clear that baving iatention other ﬂjlat of
Shariah to rcach to an itertst or to avert harm, is absolute deviation

from airs of the lawgiver @,

4) Hendiing 2 lawful matter with intention other that of the lawgiver, .

§) Obligations of Shariah should be fulfilled in aceordance to the
goals of the lawgiver, deviation from that, these obligations will
become means o what has been intented,

Gategories of the Right Abuse ;

1- Right Ahuse is nut confined to transactinns only, bot, include
worship also. Example for worship abuse
Avoidance of Zakat by wsing tricky ways, such as donation of a
preperty close to the end period zakat is due (Ha'wl), Zakat is en~
Joined to fight miseslincss and foe the benifts of the poors, and do-
nation in that way, is not encouraged by Shariah, but it is just a
way lo escape Zakat and hence obliterating the goals for which it
has been enjoined.

2- Abunse of ownership right :

1) As per Malik in his Modawwane - A man digs a well far from his
neighbour existing well, and this results in water shortage in the
Tatter's well, the former is ordered to dump his well

2) A piece of land, the only path for watering it;is through the neigh-
bour’s land, Hanbaly school has two views in this matier : The
first view : It is not allowed, as the owner of the frst land has no

(2} Al Mowafiga't 33472,

(3} The abovs source ,
(#4) Al Modawwaan 6/196 .
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RIGHT ABUSE IN THE ISLMIC
JURISPRUDENCE

Dr. Abdul Hafeez Rawwas Qal’aji (*)

Defenition And Gategeries Of Right Abuse :

1- Linguistically : Mesns Devaition or Tyranny *, Right abuse as a
Terma is defined by Dr. Fathi Al Deriny, as using the right in
away that contmdictin% the goals of the law giver, in ac1 which is
basically permissible <!,

Analysis and explanation : a) It is surpassing right use to trans-
gression. On the other hand, right abuse means using right but in
away that against the law giver intent, b) It is known from the
source of transactions that, the man intention from his action,
should adhere 1o the aim of Shariah. As Sharieh has been laid for
the absolute public interest, the people should abserve the co-
incidence of their actions intention with the aims of Shariah. The
moan has been created 1o worship Allah Almighty, hence, all his
actions should be in sccord with Shariah intent ©! | That means .
anyone who seeks in Sharieh cermandment a pucpose that it has
ot been laid for, is contradicting Shariah ang bis intention is veid .

According 1o Shariby, using of Shariah for purposes that it has
not been baid for, is absolute contradiction to it, for the following
reasoens :

1) Orders and prohibitions : Tf 2 man has the same intention cf the
lawgiver, from his action, that means , he adheres 1o whal Shariah
aims to, But the contradiction occurs if his intention antagonises
Shariah goals.

2) Thinking that, the resuit of an action intention, which is de-
termined by the l::.iim' as good, is not good, and vice versa.
This is a clear contradictinn

3) Allah Almighty says :

“ If anygne contemds with
The messenger cven after

") Assi profe Basic Ed jon college, Kuwait .
:g gmMMM.M:M.

313.
3 AlMomfigte
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garded analogy approbation 8s an argument, can lum down the
Shafie jurists claims , in accondance with bwo views .

The first view sepresented by the Hanafi jurists who agreed
with Shafie and ather scholars, regarding the invalidity of special-
ization of the cause, but they still consider analogy preference as
an argument and it is not involved with casue specialization . That
is because specialization of the cause means a differeat judgernent
applied to special forms of the cause . This is not the situation in
cases of approbation, where there is no judgement, as there is go
cause , Hanafis have decided thot, water remainder of rapacious
birds, is nat filthy, as the cause of contaminalion, birds saliva to
come inta contact with water, does not occur. Afier mentoning
this example Al Sarrkhasi stated that, the claim which defines ag-
probation as specialization of the cause, is incorrect . In this ex-
ample, the cause of filth of the remainder of rapacious animals i.e.
sliva of these animals contaminates the drinking container, is mot
existing in case of rapacious birds . As the cause of filth is not ex-
isting, therefore the judgement regarding it, is not applicable, and
this is mot related to specialization of the cause ' . What has been
mentioned in this examble, is also applied to ali forms of Henafi’s
analogy approbation, that is lo say, if the cause is agreed upon, the
judgement will not differ with the different forms of this cause .

The olher view represented by Al Karakhi, Al Jassay, Al Da-
bousi and others who accepted specialization of the cause .

Finally, { conclude that, the first stand point, that approbation
is nol specializalion of the cause, is favarable . This is because ,
reviewing of approbation cases in Hanafi school, reveals the ab-
sence of causes in these cases, and therefore absence of judge-
ments . However, in case of specialization of the canse , cause is
existing, but the judgement differs due to preventive reasons,
hence analogy approbalion is argument with supporting evidence .

(1) Al Savihasi, Al Osoul 27204 ,
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3- the view of some of the old scholars, which has been adopted by
most of the contemporary scholars, thal, disputed g tion can
nol be achieved, is absolutely ot correct . Imam Al Shafie, in his
book Al Ressalah, blamed those who adopted approbation and

stated that, approbation is a matter of enjoyment ¥, Also , in his
bock Al Imm Shafie has assinged a chapter for the invalidity of
approbation (. The statement * a disagreed approbation can nat
be achieved **, is applied to the forms of approbation nct related to
analogy, such as text or independent reasoning (ljiehad) prefer-
ence, and Shafic did not deny this form of approbation . fn my
opinion, disagreement is confirmed in the case of analﬂgy m.ﬁp-
probation, which is the most accurate form practised by Hanafis,
and it is denied by Shafie and the jurists of Shafi school because
of the icularizalion of cause , which is invalid in their school .
Al Razi Al Amdi and Sirajul Din Al Amoury stated that, analogy ap-
probation is based on specializing the cause, and therefore it is void.

As for those who said that, Shafie did aot deny the Hanafi's
approbation , their stalcment is refuted , If it so, which form of ap-
probation has Shafie rejected 7

And who were the jursits said that staterent ? Where are their
books which show their opinions and evidenees , No doubt, Shafie
has dented Hamafi’s approbation, beceuse it is illogical that, Shafic

ave this great consideration to the rejection of approbation in his
%onks, and the origin of the approbation rejection was unknown ,
This is on one hend, on the other hand , Shefie has lived in a ime
not far from Abu Hanifa's era, so it is inrational, that Shafie denied
prefernce at his time and abandoned that adopted by Abu Hanifa.
Al Sherazi Al Shafie, has mentioned that, Imam Al Shafie has re-
jected approbation according to Abu Hanifa @,

Role of Approbation as an argnment :

The Shafic jurists stated that, pprobation ig based on special-
{zation of the cause, which is invalid in their School , so in tum,
approbatien iA mvalid also . In my view, Hanafi jurists, who re-

(1) Al Stafie, Al Ressalah, puge 507
{2) Al Shafic, Al Omm (1267270
{3) Al Shecazi, Al Tabsira, page 452493,
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stholar who attributed this incorrect defintica to Hanafis, was the
Maulki scolar, Abu Bakr Al Baghlani, and he hes been followed in
his claim by a number of past and contemporary scholars. It is not
convincing that, Al-Baghlani, knew the meaning of Hanafi's ap-
probation, batter than Abu Hanifa or other Hanafi scholars such
as Al Kharakhi Al Hanafi and Al Jassas Al Hanafi, who were the
first bo define the ma.mif of approbation as adopted by Hapafis.
Those were fllowed by Al Dabousi, Al Bazdawi and Al Sarrihasi,
and alf of them were prominent jurists of princeples in Hanafi
school, and knew the meaning approbation better than Al Bagh-
lani and other non-Hanafi scholars .

2- Stating that the dispute about approbation, is only in terminology,
and not in meaning , is ot true for the following reasons :

(o) How to disagree ahout the term approbation, while it is mentioned
in many verses of Holy Quea’n, Allah Almighty says ¢

“ Those who listen
to the Word ,
And follow the best of it ... “ O,

And He says

“ And foliow the Best
That which was revealed

To you from your Lord , ... “®,
And He also says :

* e » 2111 esjoln
Thy people to hold fast

By the best in the precepés ... @ .

(b) It is conwadicting to what has been stated by thc mejoor Shafie
jurists ¢hat, the disngreemeat with Hanafis concering approba-
tion, is about the meaning not the ierminology -

{1) Surat As-Zumws, verse 18,
(2) Surat Ag-Zumar, verse §5.
(3) Swa Al-A'rd, verse 145 .
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mentioned many evidences to confirm this principle, Allah Al-
mighty says :

= Give Zakat ... " V)
He also says :

* And give the women
( On marriage) their dower

As an ahligation .... “
And he says :

* If any of you doth so

Intentionally, the compensation

Is an offering , brought

To Ka’ba, of domestic animal
Equtvalent to the one he killed ... “

Lmam Al Shafie had deviated from the above mentioned priniciple
which statcs the linbility of the responsible to pay fines from his
money, and he did not subject a persor who commiked accidental
homicide to pay the blocd money (diyah) from his own money. Al
Shafie has decided that, the liability of diyah payment falls upon
the responsible family/ tribe, accarding to m;ﬂ:ﬁgmcnt of the
Prophet {pbuh) in a case of a free Muslim to be killed accidentally,
his %lood money {diyah) should be paid by the family/uribe of the
person who committed the unintentionad homietde .

From this review, I reach to the following conclusions :

1- The claim of some of the past scholars, in which they have been
follawed by some of the contempeorary schalars, that the approba-
tion adopted by Hanafis or some of them, is a deviation from anal-
ogy to reason’s favorite wilhout evidence, is incomect claim and it
has no prool . The Hanafis, including their Imam and scholars,
were aware of the real meaning of approbation , and no one of
them adopoted approbation as it is defined in that claim . The first

{1} Swrat Al-Boaqars, verse 43 .

{2) Swrat An-Nisan, verse 4.

(3) Sarat Al Ma'isda, verse 95 .

(4) Al Shafic, Al Ressalah page 549-550 .
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then he should complate his fast, for what he has eaten or druok
has been given 1o him by Allah ).

(i) Consensus Approbation : Example for this, is permission of

peopke contrating in their dealing with each other (a contract to
petform a certain job) . It is practiscd with no denial from nation,
though it is opposing the Prophert (pbuh) hadith (One shonld not
sell what he does not own) ' . According 1o analogy, sech con-
tract (ohligation ko be fulfilled) is not acceptable becausc it is sim-
ilar to a selling of non existing subject, as seliing is not per-
missible wpless this commodity is specified or confirmed
materially &,

Hanafis bave not deviated from analogy as it is known by fun-
damentalists, but they deviated from a confirmed principle of
theirs which is , invalidity of selling non existing subject unless it
i8 defined or confirmed by guarantee .

(iti) Necessity Approbatjon : Example : Purity of pocls, wells or

containers, if it come in comtact with filth, this is performed either
by draining all water or part of it, or by washing the container. As
per analogy this is not acceptable , the bucket (Dalow) becomes
filthy whean it touches the contaminated water, and its filth persists
ag it is dropped in water each time . It is same condilion in case of
a contaier, it is has no hele in jts bottom for water leak , the Hlthy
water will remain in the bottom , and so the container is not pure.
Hanafis gave up this analogy, and adopted approbation of ne-
cessity (0 judge with the pusity of pools, wells or containers .

Imam Al Shafie did not disprove these forms of approbation .
He stated in hig book, Al Rissaiah, that he took a sabsidiery case
from 2 principle which Is confirmed by evidences, and applied a
different judgement from that of the principle , for the existence of
a liable evidence . This principle s, the cbligations and fines to be
paid from one’s money, either against Allab’s right or peopls's
right nnd'fined by Allah , and nobody should choulder the re-
sponsibility of such payment on his behalf . Imam Al Shafie has

{1} Sahih A} Bukhari 2234 .

The pesvious selerance 323 .
Al Buldzari, Kash Al Asrar#/5 .

(4) Al Debousi, Tagwem Osoul Al Figeh 2820 .
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Forms of approbation based on its effcctiveness against analogy :
There are twe forms of approbation regarding this classification :

1) Approbation of intense effect, eventhough it is hidden, a'gninst ap-
parent analogy of weak effect . Hanafi School regard this form as
approbation from both sides of terminology and meaning .

2) approhation of apparent cffect and hidden wealmess, against anal-
ogy of apparent weakness and hidden effzct . This form, only ap-
probation as a term (¥,

2- Approbation that is not analogy : It is approbalion that con-
firmed by Hanafi scholars with evidence other than anology,
whether it is a text, consensus or necessity . This category can be
defined as, favoring of qualified scholar?mu'lahid) to hidden in-
dependent reasoning rather than apparent independent reasoning,
based on conclusive evidence from Qur’an, Sunnah, consensus or

necessity® . This category can also be classificd into twe sub-
categories ;|

(i) Textapprobation : This Is in ture has two forms ;

{a) Approbation which is conflirmed by a Qur'anic text, such as will
(wasseysh) permission . As principles are concerned, in Hanaft
school, will is not permissible , because it is an ownership after
death, whereas death is eleminating ownership, but they allow it
an approbation basis, © [ur Allah Almighty says :

“{ The distribution in all cases
Is) after the payment
Of legacies and debts ! «

(b) Cases which have heen confirmed by sound tradition, such as
fasting valilidity of one wha cats or drinks accidentally . From
analogy point of view, such fasting is void, because a condition
can exist in the presence of its contrediction, but in this case Han-
afis deviate from analogy to approbation depending on a tradition,
The Prophet (Pbuh) said, (If somebody eats or drinks forgetfully

(1) Al Bukhaei, Kashf Al Astar 413 .

(2) Al Jassas, Al Fosoul 208-259 (A) .

:3] Al Knsani, Bada’e Al Sana’l 104837 .
) Swost An-Niss, verze 11,
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replicd , (Thad) ¢

Analogy, in view of Hanafi school, in this case, the wife should not
be believed, till oconrance of menses (montly period) becomes known.
The other alterative, the man believes his wile. Hamafi scholars have
joined this case with other similar cases . They stated that, a woman
should not be believed, in divorcing herseif of another woman . These
cases form a principle to cases like the followings : A man said to his
wife, ( If you enter the house, you will be divorced ), Then his wife
said, (I have entered ) The wife should not be divorced, till entry oc-
curance is confimmed, either by evideace or by hushand statement .

In Hanafi schaol there is another principle, that prevents joining
this case with lts similary from the aforcmentioned examples, and it is
joinad anly on approbation basis . This principle is, the acceptencs of
4 wornan stalement in affairs which could not be known except from
her, nffairs such as monthly period and pregnancy?, as staled in the
following verss :

% And it is not lawful for them
To hide what Allah
Hath created in their wombs ... * ™,

The reason that this case follows the second principle and pre-
venting it from ta be joincd with the Brst principle, that we believe
thc womsn's statement in matters of private nature, such as
monthly period, which can be known only from her . But in cases
that can be confimmed by others (house entry), the first principle is
adopted, and woman’s statement should not be accepted .

Mo, we can say, the purpose of Hanafi from analegy approbation
is one of the followings :

{a) A qualified scholar (mujtahid) deviates from apparent snalogy 1o
more effective hidden analogy.

(b} A qualified scholar (mujtahid) deviates from apparent independent
reasoning to effective hidden independent reasoning ([jtehad) .

EI) m—p:v;;e.[mnu .
(2; Al Qurtobi, Al Jamel li Ahkam Al Qura’n 3118,
(3) Surat Al-Bagarah, verse 228 .

-42-



« Yol, ¥11,1995.27th Edition, Contzmporary Jurispriencs Research Joumnal

judgements but it is favoring of one judgement over another .

5- Definition of Al Sarrkhas] : This definition restricts approbation
only to the opposing of apparent analogy , whereus not all forms
of approbation opposing the apparent fundamental analogy @ .
Maoreover, approbation is not the evidence {iself , but it is favoring
of this evidence over other evidences .

Standard defnition : Approbation is a condition when, a qualified

scholar (mujtahid) is favaring a hidden independent reasoning (lj-
tehad) rather than apparent indspendent reasoning, on basis of a
conclusive evidence .

Classification of Apprabation :

1- Approtrtivn of enalogy : Shafies and Hanafis disagreed about this
form . Imarn Al Shafie did not deny Abu Hamifa’s approbation of
tradition, consensus or mecessity & | even in some cases, Imam Al

Shafie, adoptied approbation, as in the casc of estimating divorce

?msent (30 Dirham) as per Ibn Omar © . Al Mawordi said that, all

mam Al Shafie's cases of approbation were joined with evidences,
because Shafi school denies any case of approbation without ev-
idence®

The most accurate cases af Hanaft approbation, are the analogy
approbation cases ¥ . The analogy approbation, is the a case when a
subsidiary is situated between two principles, and it is similar to bath .
Favoring of a subsidiary analogy over ane of the two principles, be-
cause of intense ellect of this principle, even if it is hidden, is analogy
approbation ' . Hanafis called this unalogy spprobation, o dis-
tinguish it from alﬁmnt analogy which could be weak , and because
they favor the hidden conclusive analopy rather than the apparent
weak analogy .

Examplcs of Hanafi’'s analogy approbation : A man said to his
wife ,(when you have your menesss, you will be divorced } , the wife

(1) The previous reference .

(2) Al Bukhari, Knshf Al Asrar4id .
(3) Al Motie, Takmilat Al Majmou .
(4) Al Mewardi, Adab Al qudi, .

(3) Al Jassas, Al Fasoul 295, 4.

(6) The previous yeference .
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The second definition is more likely to be attributed to Al Ka-
rekhi for twa reasons * (1) Tt is safe fram some of the criticism of
the first definition . (ii) This definition was attributed to Al karakhi

Al Jassas, one of his closest students

2- definition of Al Jassas is not cnmptehansive or decisive, be-
cause Hanafi scholars have deviated in a lot of cases, from ap-
probation to analogy . In additon to this, in maay forms of ap-
prohation, Hanafi scholars did not abanden the fundamental
analogy , though they resort to approbation whether there is anal-
ogy or not 0 _ Also this definition is not decisive, because it i3 in-
cluding deviating from a judgement decided by anology to ab-
rogaled jodgement .

3- The definition of Abu Zaid Al Dabousi : The first definition like
the other definitions not comprehensive or decisive . In his defini-
Hon he did not specify what kind of evidence, so it could be con-
clusive or weak evidence . Analogy can not be opposed or de-
viated from, hy a weak evidence, whereas not every opposition
with an cvidence to obvious enalogy is comsidered as approbation,
unless the evidence is conclusive . On the other hand, approbation
is ot an gvidence that oppesing the clear or obvious ana:}gy but
it is abandomement of the weak evidence and application of A con-
clusive one .

Abu Zaid’s second definitipn is also not comprebensive or de-
cisive . Tt 1s not comprehensive, hecause some farms of approba-
tion , are withdrawal to text or consensus, as these evidences are
miors frequent than analogy and reasonability . The definition is
not decivise | because a qualified scholar (Muijiahid) may deviete
from a general judgement to specific case judgement within that
general judgemenl, or from abrogated to abrogating judgement .

4- Definition of Al Bazdawi : He confined approbation to only ong
category, which iy approbation of analogy . Besides, the examples
which have been mentioned by Hanafi scholars did not include de-
viation from fundamental enalogy . In addition to that, adoption
of a weak effect analogy instead of intense effect anulogy, is
adopling cne of two enalogy judgements and it is mot approbation
in view of Hanafi scholurs as approbation is not one of two malogy

(1) Al Basty, Al Mo'tamad 283 .
(2) The previous tefersnce .
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6- Discussion of the Shafi scholars evidences for invalldity of anal-

rpprobation, which is based on the specification of the cause
?géacuvc case}, and explanation of the favorable view .

Definitian of approbation : Linguistic : good or nice . As a term,
approbation has many definitions :

1- Definition of Abu Al Hassan Al Karakhi ; This scholar has two
definitions for approbation , The first : To refrain from & similar
judgement of a similar case to another judgement , due to strong
reasons @ | The second ; to abandon a judgement in a case to an-
other more favorable judgement ! .

2- Definilicn of Abu Bakr Al Razi Al Jassas : Preference is to dis-
regard analogy to more proper judgement ¢!,

3~ Defintion of Abu Zaid Al Dabousi: He has two definition for ap-
probation . The first: approbation is an evidence that apposes the ap-
parent analogy 9, The second : approbation is to abandor an obvi-
aus judgement (a an obscure one, based on a legal evidence ®,

4 Definilion of Al Bazdawi : approbation, is one of two analogy judge-
mens .

5- Definition of Al Sarkhesi : approhation , is an evidence that is op-

posing a deeply thought analogy ™.
Discussion :

1- The Girst definition of Al Karakhi is not comprehensive, because in

some cases, approbation is neglected in favor of analogy ®.
Moreover, this definition is not decisive, because it includes de-
viating from generality to specialization and from the abrogated to
the abrogating ® . The same can be said about the second de-
fintion but it is more decisive .

(1) Al Jawharl, Taj Allogha wa Sihah Al Arabeya $/2099 .
(2) Al Bukhari, Al Asrax 473 .
23 Al Jnssas, Al Fsoul 2954 .
‘The nbove reference .
g!] Al Dabonsi, Tagwecm Dsoul Al Figah wa Tahdesd Adilal Al Shar® 20815 .
5) Tha sbove senmxe .
(%) Usoul Al Figah, Al Sarrkhasi, 2200 .
(8) Al Bukhari, Kashf Al Asrar, 314 .
(9 The above reference .
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Approbation(Istihsan) Of Hanafi
School And The Stand Of Shafi’e Scholars

Dr. Hussain Motawe’i Al Tartoury &)

The subject of the research ; This tescarch deals with two points :
A- Disagreement of the scholars ebout the Hanafi's approbation def-
imition and meaning . Some of these scholars ateributed to Honafis
or to part of them, that approbatlon i3 to refrain fram analogy to
discretion without having an evidence, or evidence is there, but the
jurists failed to express . Among those scholars : Abu Bakr Al Ba-
glani (Maliki) ™, Abu Al Hussan Al Mawordi (Shafie) @), Abu Al
Hassan Al Sherazi (Shafie) @ .
The researcher is trying to answer, whether that mentioned
ahove is the view of Hanafi scholars .
B- Some of the scholars Abu Amro Ibn AlHajib Al Maliki, ® Yamale
Din Al Asnawi Al Shafi'e ®! and Mohib Ibn Abdul Shakour Al

Hanafi ® stated that, disagreed approbation can not be ac-
complished The question is : Whether this starement is accurate or not ?
Objectives of the research @

|- Explanation of Karakhy’s definition for approbation .

2- Discussing Hanafis definition for approbation and sclection of suit-
ahle definilion ,

3- Discussion of the essence of Hanafi's approbation as per their
books and says .

4- Explaining how the stalement ** Disagreed approbation can not be
accomplished “ is incosTect .

5. Showing how Al Shafi'e statement “ approbation is a pleasure
{mental luxury }@, is applied to some categories of approbation
of Hanafis ,

{*) Professor of the principles of jurisprudence, Klamie culture department, eollege of E4-
ucetan, King Sawd University .

(1) Al Ghazeli, Al Mankhoul, page 439,

&g Al Mewnrdi, Adab Al qudi p‘:;e 650.651 .

(3} Al Sherazi, Al tabbssra 492-493 ,

(4) Iba Al Hajib, Al Mokhtasag, 3281 ,

(5) Al Asnawi, Nihayal Assaw], 4/402 .

E Tha Abdu) Shakour, Bawntih Al Rahmout smd MusHm Avhohout, 2321 .
Al Shafie, Al Reswilah, page 507

-18.



+ Yol. V11,1995,27th Editlon, Contemporary Furlsprudence Research Jaumal *

Fourthly : Sale contract issned by a sick person in bis last Hiness 2

If 2 sick person sold a part of his properly during his last iliness
ta his heir or to anyother one, it will be considered as a testament, so it
is valid in the limits of one third of the properly . Therefore the sale
conlract with respect to his heir or non heir, if it exceeds the limits of
onc thied, is correct but suspended unless it is verified by the suc-
cessors of late person . If they permitted, the contract is valid for all
partles, otherwise it is tofaly cancelled with regard to his heir but valid
for non heir, up to an amount equal to one third of property 7.

Nature of suspended contract :

From the jutisprudence point of view a suspended contract is a
contrzct which is considered as correct due to existence of majority of
elements required for its validity, but due to nonexistence of one of
the two required elements, it is suspended .

The lacking elcment may be ownership or capability of its con-
tractor . Like many other issues, this issue is also unsafe from the ve-
riation of jurists’s apinions abour its validity. The Shafie school of
thought holds that a contract can net be considered as suspended one,
it must be regarded as a valid or invalid . As for Hanafi jurists, some
of thern ars behokders of ils invalidity but preferable opimion from Ha-
nafi school is that a suspended contruct is & type of correct condracts (8 |

(1) Al Hidoysh Sharah Bidayal Al Mubtadi Li Al-Murghinani vol 4,F. 231, Hashiyah Al
Dasoogi, vol, 4,P, 422 .
(2) Al Bahr Ay Rasig, vol.6, P, 70.
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pledgee . As he permits, the sale becomes valid with respect to all par-
ties, seller, purchaser and pledgee . If the does not permit, in
this case some jurists hold opinfon that the contract is canceled
even if the pledged redesms the pldged ilem . But the preferable
opinion is that the contract i3 suspended in the favor of pledges, as he
redeemes the property, the sale becomes valid with regard to the seller
and purchaser .

In the opinion of Imam Abu Yousuf, if the pledger of property
sold it to a purchaser , the pledger has no right to cagce! this contract,
however the purchaser bas a nght of its cancellation of he was nol
aware of the situation, while Imam Abu Hanifah and Imam Mo-
hommad see that the purchaser has a right of cancellation although he
was aware of situation and we see this np&ion 1:0:115(;“l ta]aud legal . If
the pledper sold the pledged item to its pledgee, Lhis sale contract is
correct and valid with respect to the both parties with owt any re-

quirement of a permission .
Thirdly : Sale of a renied Property :

A rented propey is related to rights of its tenamt, thus its sale is
correct but depends on the permission of the tenant, as the tenamt per-
mits For its sale it will become velid with regard to all parties mdpt:e
tenancy agreement wiil be considered repealed and tenant is obligated
to handover the sold jtem ta its er, however he has a right of
withholding the sold item unless his paid amount returns to him, if be
did not issue a permission, the sale contract i suspended till expiry of
tenanct'k%erind - The sale becores valid after expiry and tenant is
compe| tohmdnvcnhemnwdptope:;/ to its purchaser . The hirer
has no right to cancel the salc contract of hired property after its sale
by himself . As for purchaser’s right of cancellation, imam Abu You-
suf holds that he has a right to cancel the contract if he did not know
tht the sold property was a rented one , While Imam Abu Hanifah
and Imam Mohammad are of an opinion that he has right of concella-
tion though he was acqainted with the situation , If o hirer sold the
rented propery to its tenant, the sale contract is valid with regard to

the both parisies with no need of any permission @,

(1} See Hashiyat Tm Asbideen, ¥ol 4.P. 213,
{2} Sce Hashiyah Thn Abideen, vol, 4, P, 213,
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Achievement of anthority or Iis retardation :

If there is existence of an authority including all obove men-
tioned canditions, the sale contract is valid . After gaining this author-
ity the curious person will be considered as a representative . Al the
benefils happened through the sold item before issuance of autharity
by its owner, are for the purchaser, and the ownership of sold item
will transfer to the purchaser since accurrence of sale made by curious
not since the tinie of permission from owner. The price of sold jtem is
for owner . If this amount consumed by curious it 15 consumption of a
consignment . As for, if the owner rejected the sale contract and
anounced with its impermissibility to the curious, the sale contract is
canceled . In case if the sold item was handed over to the purchaser
and it was consumed in his hold before issuance of authority from the
owner to its seller, its price will be relurned to the owner as he is the
final authority in this contract, but if the purchaser handed over the
price to seller and he consumed it, il is consumption of a consignment
and puechaser will be claimed for nothing .

In the case of owner’s silence, neither he permits nor rejects the
comtract, its validity remaing suspended till he accepts or rejects it . In
the opinion of Maliki jurists, if the “ curieus * sold sumetgaing in the
presence of its ewner and he remained silent, his silence wounld be
considered as his permission, but if he sold something in the absence
of owner and he was informed after wanls, but remained quiet for one
year since became in his knowledge about sale contract, its quistness
will be cansidered as a permission . The owner will demand the cost
af sold item from the curious before the year ends, but if entire the
year passes and he is still quiet, his right of recieving amount will be
dropped . This is in case when the curious sold the item in the pres-
ence of owner, but if he scld it in the absence of owner the acquisition

period will be extended to ten years @,
Secondly : Sate of @ pledged Property :

As the Pledged property is related to the right of pledgee creditor,
kence the validily of its sale contract depends on the pormission of

{1) Sce Al Bahr ArRatig, vol.6, P, 147,
(2) Hashiyah Ad-Dasoon, vot.4,P.12, Al-Hatiab, vol AP, 269 .
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permission of the shsent . In this case the curious will be regarded
as purchaser due o validity of this contract. So be will be con-
sidered owner of the item and  responsible for the payment of its
cast and he is allowed o sell this itlem with a new contraci to the
absent or to another person ., If the curious purchaser was a child
or incampitent person this contract is invalid with regards t¢ him-
self because of his uncapability and its validity depends on the
permission of the absent for whotn this item was purchased . But
if the both parlies joined the contract to the absent it will tum to
the abgent aed ils validity will depend on his permission ¢ . The
Maliki jorists hold that purchese comract mrde by curious is svs-
pended like wise his sate contract whether the contract was joined
10 the absent or to the curious 2

3- Authority of corfous’s disposttion, end its validity
depends on the following conditions ¢

1) Existence of erch of three parties at the {ime of issuance of suther-
ity, sctler, puschaser and owner , If one of them died before Is-
suance of autherity from owner, the contract would be regarded invalid

and suocessors of the died are not responsible to act &t his place .

2) Existense of sold item as well as specification of its rate . If the
sold {tem wes consumed before issuance of authority, this aethor-
ity is invalid .

3) The curious must he authorized at the time of sale’s occurrence .

Formation Of Authority :

An emthovily may be issued by saying, acting or any wording in-
dicative to peomission . For examgre the owner said, [ have permitted
for sale or I am agree to this, or 1 acoept it or any ather statement of

same meanings will be considered as 2 permission 9 Ag for the per-
mission by action, it may be open or mplied, If the owner handed
over sold item to purchaser ar recieved its cast with out any statement,
it is open permission, while if he gifted the price to purchaser ox gave
him in charity, it is implied permission .

(1) St6 AL Babe At Resig, vol6.2, 149

(2) See Al Hatlah, vol 4.9', 272 .

(3} Fatah Al r, vol.5.P.312.

(4) Jamie Al-Puyuolajn, vd, LP.315.
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3. When a curious gained ownership of sold item afler its sale , his
former sale contract is invalid . He will transfer ownership of sold
itera to purchaser by a new contract, not by the permission gained for
first contract &,

Maliki jurists are of an opinion that if a curious person be-
came owner of a sold ilem after its sale, and this itera was not in-
heritance but it was a kind of sotd property or donation or charity,
the mentioned sale is coerect but Hanafi school of thought does

not see it valid® .

The sale conteact issued by a carious is able to be invalidated
from the botk seller and parchascr ; This sale differs the
sale by incompltent because his disposel is suspended but unable
to be mvalidated, but the sale made by the curious has a posibility
in it to be aborgated, despite the owner issued an authority after
the sale , With this regard the sale contract issued by curious may
be nbragated . Verily curions has been given this right in so much
as he may get rid of the rights which may be imposed on him as he
becomes a represantalive after obtaimng an authority and the
rights of dealing transfer to him. He may be demanded for de-
livery of sold item or he may face a dispute when any fault will be
found in the sold item, it may prove harmfiil te him therefore he
must get rid of these rights before gaining aproval as a repre-
sentative . The purchaser alsc hava been given a right ta cancel the

contract as a protection for him against the compulsion of contract €,

As for Maliki school's opinion, they see that sale contract made
by curious is essential with regard to seller amd purchaser but up-
essential from the direction of the owner .

2~ Purchasing by 2 curious person :

According to Hanafi jurisprudence if a cocious persen purchased
somel.hinlﬁc:auo(he:pmon and he and the seller joined the con-
tract (o selves amd did pot join it to the absent persan, this
contract is valid with respect to himself and it does not depend on

(1) Al-Fatawa Al-Hindiyuh, vol 3,B,L11 .
(2) Hashiysh Ad Dusoogialn Al St Kabece L Dur Di vl 3.1
(3) Sox Al-Badai, & vol,5,P,151, Fatah Al Qadeec volS.P311 .
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contract made by a curicus " and there is one of two narations
from Hanball school supporting this point of view @,

The Following results appear from: the
suspention of a sale contract issued by the curious :

1- If a curious handed over sold item to purchaser before altaininga:u-
thority from its owner and purchaser consumed it, the owner has a
right to sponsar one of the both parties, seller or purchaser . When
one of them will be sponsored by the owner , the second wilf get
free of his respansibility, because this sponsorship means transfer
of ownership hence after he sponsored one of them it is impossible
for him i spensor the . If the owner slected the purchaser
the sale coniract will be considered invalid as he will recieve the
real price of item not the stated price in sale contract, and re-
cieving real price is similer to recieving same itern, In this case the
purchazer will claim his paid amount from the cugions . On the
other side if the owner selected sponsorstip of curious, then the
position of curious will be observed, if he had taken hold of sold
ilem hefore sale, from its owner and this grip was insured, be
would be considered as a possessor of the item with gauraniee
founded at the fime of possession, thus @his sale will be con-
sidedered a sale from the ownex and it is valid . However if the cu-
tious possessed the item as a comsignment in his bards , it will be
consi thul the purchaser purchased it from s nonowner.

It is necessary after ocouwrrence of sale to band over the sold
item to the purchaser as a gaurantee, and the curious will demand
the price from the purchaser because he had posscssed the item
and consurmed it in his possession ® .

2- 1f the curious handed over the purchagsed item to the purchaser and
he sold it ko anyother one, in this case one of the bolh contracts
proved by the owner will be considered valid while second will

canceled ¥ .

(1) Al Qewancen A1-F.q|£mm Li-Tm Jard P, 245,
(2) Al Mughni , vol 4P, 204 .
(3} Fashwl-Qadesr vol5 P, 313.

{4} Al-Mabsoot, vol,24,P.96 ,
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had beea lified from him ¥,
Fourthly : Achlevement or retardation of authorization :

Disposition of incompitent is suspended far its validity on the
manifestation of issuance of autherjzation . If it is achieved, the dis-
position is valid but if retarted it is invalid . Validity of authority dozs
not depend on & certain time bul il depends on the declaration of au-
thority holder @, As this anthority is based on the time of contrect, so
it becomes necessary to definate the time of issnance of authority . If
an incompitent made a disposal which is not authorized to him from
his an, it is invalid . If the guardian announced with noo-
existence of his permission to an incompitent for a disposal, he is nol
allowed to make the same disposal after completing his capability .

Rule on snspended cantract which ks related
to any other’s right :

Firstly : Dispositiom of a curfous :

As we mentioned hefore that a curious person is he who inter-
fere other's affeirs with out any authorizalion so ons who sold some-
thing belanging 10 any other one without having an authority from its

owner, he is a curious, ™ , whether he preseated the sold property as
another’s or his awn, wether the purchaser knew it or did aot know
that the seller was a curioud . In the same way the purchase for anather
person with out having authority is also purchase hy curlous . All the
disposals made by curious such as gifting, hiring and lending of prop-
erty will be considersd as disposition of a curious .

1- Sale by curious before possessing authority :

A sale contract issued by a curious is correct, but it is suspended
il having a permission. The existence of dispesition is admitted, but
its validity is suspended . So Lhe owaesship of sold item will not be
transfered to purchager and purchasers obligation with payment will
be suspended temporarily . 9 Maliki jurists also see the suspention of

S) Buadsi-As-Sanai, vol,5,F, 149 .

; The. same 1bove aned peferzmce .
(3) Al mughni, yol 4P, 203,

{4) Paul-Qudeet vol S,B315.
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devisee of the devisee, next to him is judiciary then that wha is ap-
pointed by the judiciary . Thus any nae has no right to deal with the
property of orpﬂnms sxcept he who is appointed by the judiciary .

According to Hanali jurisprudence (he sume  rule will be applied

9mmpimt as he [s similar to orphan becawse of his idiocy or fool-
is] .
So it is necessary to appoint a guardian to him @ Matiki and Hanbali
jurists do not see validity of suardianship for grandfather nor for his
devisee @, While according ta Shafi'e school the father is next to
grandfather who may hold custodianship @,

Secondly : Limits of guardian for the maintainance
or orphun’s or incompitent’s Property :

It is impermissible to a guardian to make a damaging disposal in or-
phan’s Property . He has o right to gift it , of to give it in charity, or
to make & testamentt about it , or to lend it to anyone. However he is
allowed to continue his disposals which may prove useful to orphan or
incompitent . He May cccept gifts, charity and a testament for them ,
As for his disposals betwezn Ess and benefit, he is allowed to carry
cn them with a condition that it must not affect as an excassive dis~
asdvantage to the property . He should try his best lo gain most benefits
for them and (o protect them against every loss, in selling, purchas
m:ingorple?fing . He must allow the orphan to carry on a trade wil
his property if he is capable of this, as well as he must be allowed to
make 2l the disposals having possibility of benefit and loss @,

Thirdly : Limits of orphan and incompitent’s capability
in disposition of their property :

‘When a matured arphan or ward started disposition of his prop-
erty himself, the begefitial disposals made by him are comect and val-
id, but he is not allowed to make damaging disposals . As for the dis-
posals between loss and benefit it will be considered as correct but ils
validity depends on permission of guardian ur he who bas achieved
his capability by reaching his adulthood o in case that guardianship

(1) Brdal-As-Seaal, val,5P,152.

(2) Ash-Sharsh Al Kabeer Lid-Dusooql, vol, 32,300, Kashaaf, A}-Qina's, vol,2 P 322 .
(3) Mughni Al-Mubtaj Lish-Sharbini Al Etaieeb, vol 2.P,173 .

(4) Mughri g-Mubtsj , vol, 2P, 173, Jamie Al-Pusoolain , vol2.P.21 .
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The first motive appears for cxample in a discriminating boy . It also
includes the discriminaling idiotic and foolisk and according 1o Imam
Zufr ( a Hanafi jurist ) as well as a forced person, as his volition is
imperfect like an uncapable person . The second motive apears in acu-
rious person's disposal (who Imerferes affairs of people with out pos-
sessing an authonity or represeutation ) a3 well as the following cat-
egorics fall under this motive . .

A seller who sold an itcm to & purchaser then sold it again to an-
other persen, it also inciudes 10 an exctorier and an assistant or his

representative who over stepped the Limits of assistance 2,

Secondly : Among the beholders of suspention of conlract, there are
somc Hanafi and Maliki jurists as well as there is a namation from Imam
Ahmed, ¥ in this concern . As for Shafi’e school and a narration from
Hanbali school ® , (hese jurists do not sce the suspention of any con-
tract they consider this (ype of contract as an invalid one .

We Prefer opinian of those whe are beholders
of suspentior, due to the following reasons :

1- The resl essence in the validity any contraet is its comrectness . It isn"t
possible to make a decision for its invalidity in the existence of cor-
1eciness .

2- This ty'g:rof contract may prove benefitial 10 its owner so the de-
cesion for its invalidity means loss of this benefit, but its validity
depends on the permission of a capable person .

3- The opinivn of its supention is beld by the majority of the jurists
with an exception of Shafie and some Hanbali jurists .

Rule on Suspended contract due to uncapability :
Firstly : Classification of guardianship for underage and
incompitent :
First of all those , who are close refatives to u:guan’s father are
mere capable of guardianship then devisee of the father , after lo him

1)) dL:g';islmion and economy journal twenty fifth yesr's edition page . 122, by Dr.Zaki Ab-
urr.
{2} Bedai %m\d il Kagaznd, vol.7, P. 170, Sharsh Ak-Kharshi, vol,5P,292, Al-Mughni,

vol.4.p, .
(3] Al-Msjmoca Shareh Al-Muhazzib, vol 8,F, 157, Al-Mughni. vol.4,P.503 .
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Suspended Contract In Islamic
Jurisprudence

By: Dr. Yousaf Abdul Fattah Al Mursifi ¢

It is good to appoint one as a goardian to the nnderage and sim-
ilars, who may invest his property #od 10 mainlain his affairs and to
make disposals in the Property, in his inferest, which he is uncapable
to make it . The real essence in this appointment is his protection and
security of his propesty .

This is one of indicatives to this security that according to major-
ity of Islamic jusists, a disposal made by orphan in his property in the
rotating affairs between benslit and boss, is invalid and it validity de-
pends on the permission of his guardian . As for hamful deatings by
orphan like gifting something to anyone withowt having compensation
arc invalid, however useful dealings as accepting something are valid,
and after be reaches his maturity , he vill be hapded over bis property
;o that he may use it according to his ability as he becomes capable

of it .

In the same manner it is a good ppinion that a disposition made
by & curious person (who intefere other’s affairs with out an euthority
or representation ) may be useful to the seller as well as lo perchaser
because it often happens in practical life, so it will in comman imtrest
il we say that its validity depends on the permission of a capable per-
son.

Saspention of Contract and Its
Supperters among the Jurists :

Firstly : How a contract hecomes suspended :

A contract becornes suspeaded, if it is issued by an incapable per-
som and when the mentioned item is unpossessed to disposer, or 1 is
possessed but related to one’s right .

{% Member of the teaching siaff , collego of Sharl’s, Enem Mohammad bin Spud Islamic
university Al-Thsaw .
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obtain rizzqg (sustence), as Allah the Almighty backs the devouts
who Falfil their religion’s committments . Moreaver, one who ad-
vises his Muslim brothers, in field of his work, will be known
1o righteous people who may ask for his services .

Another problem of the boyeott, which has been discmssed by
Tbn Al Hajj, is the public consensus . He concluded that, a boycott
by one or twa people is not effective , unless it is common. But
one or two and those who follow them, have carried out their duty
and will be rewarded {in the Hereafier), for the imporiant role they
have played. When the reasonz to boycott to someone become
known to the public, thea it will be commen @ .

6= Distribution :

Tbn Al Flajj has referred , in his boak , to what is known ec-
onomically, as distribution. He pointed out the poor’s necessity to
the aids, especially when he discussed the medical care service .
Tbn Al Haj; has also referred to the Zakat and its distribution,
when he discussed commeree and agriculture . He canfirmed upon
the commitment of full paying of Zakat, and not {0 hear (o self or
Satan tempetation that Zakat decreases wealth . He added, refusal
of Zakat paying, is extortion of poors’ right , as they are sharers ,
with the {lordon of Zakat, in the wealth of wham it is ohliged .

Tbn Al Hajj also mentioned  that , some governments collect
money under different designations, and in respomse, merchant or
nther, dedncts what he has md to the govemment from the due
Zakat . He explained thal, this is unlawful , except in ane case, if
the government collects this money as zakat, wﬂ full adherence

to Shari"ah regulations regarding collection and distribution
May Allah Almighty reward mercifully our Sheikh, Ihn Al

Hajj, for his valuable presentation, and may He help ns to adopt
what is sound therein .

Allah Knows bust .

a) Page 165, vol. 4.
(2) St vol. 4. pages : B, 72,75, 145,218 .
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{makkrouh) consumption is little more than filling, but not harm-
ful . Finally, forbidden (moharam) consumption, is stuffing one’s

belly with harmful sequel ¥ .

Muslim food consumption, In the view of [bn Al Hajj,
should be with the intention to have the strength and cnergy to
perform his duties, and the Muslim should be a ware of the condi-

tion of need and poverty ® . He confinmed that consvmption of
unecessary foods Is jost wasting of maney &,

D- Housing :

Tbn Al Hajj vicwed the function of housing as to have a shelter
from the public and protection from the nemral conditions like
rains and sun . He decided that, a house shovld not be very spa-
cious without legal execuse, and it should not be painted or dec-

orated with gold, because it is wasting of money @,

5- Economical Boycott tv encounter violations
of production or consumption :

Clothes tailing : fon Al Hajj said, if the thobe (rob)  is illegal
or it is reprehensible to wear, the milor should refuse to sew it,

even if he is in need of money . Ibn Al Haji, also seid employer
should be subjected to boycott, if he does not ordes his worker to
comply with rules of Shari’ah, such as to stop buying from him,
after informing the public about the regson of the boyeott ®

Masons, alsu are asked not to build houses that do not comply

with the Islamic regulations @ . Though this boycott may be faced
with difficalty on the part of the masens, that they may be in need
for this work, or the need of the employer for the workman, But
Ibn Al Hajj, commented that , be aware of the evils, is a cauge 1o

{1) Page212,v0l. 1.

{2) Page212,voll.

{3} Page 66, vol.2 .

(&) Page 206,04,

(5) Page 24, ead the following peges, vot. 4.
{£) Page 164, vol4 .

(7) Page 207, vol4 .
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The conclusion is that, [slamic rules for labour rclations con-
firm the necessity of adherence of the employee to labour rulex
and systems as far as it is not voilating Shariah regualations . On
the ather hand, employer is abliged to give the employee hig full
dues . Deviation from this by one side, gives the ather side the

right to quit .
4- Consumption :

It is one of the important matters which have been discussed by Ibn Al
Haljj :

A- Muslim’s requirements and the role of the social factors : Ibn Al
Hajj has decided that, the social environment has aa important role
in generating man’s needs ) _ Ta treat this problem, we should
deal with the babits and traditions . Ibn Al Hajj explained that, Ts-
lam specifies Lhe exact needs of the Muslims within a frame (hat

ts these needs or requirements to be affected negatively by

the social habits .
B- Clothing : [hn Al Hajj stated in bis book that, the motives and pur-

ses of need, for clothes are concluded in the followings :

1) covering of the private parts. it} Beautification, which is rec-
cmmended by Shariah . Bi) Protection from natural cenditions like
heat and cled. The fivst and second purposes are required tegally,
while the third purpose is a natural or inslinctive need, but it will
became a lcgnlr obligation if it is joined with need far self pres-
ervation @ . Thn Al Haij) gave examples of some forms of im-
moderation in clothes like using long and wide thobe (robe) . He
considered such attitude, nol a necessity but it is just a matter of

arropance and wasting of money @ .

C- Food : In relation to this, Iba Al Hajj has classified food consump-
tion into five cotegories ; Essential {duty), recommended (man-
doub), permissible (mobah), reprehensible (makkrouh) and for-
bidden (moharam) . Recommended (mandoub) ford consumption
helps the muslim to perform superfiuous and deaming . The permissible
{mobah) consumption or eating, to eat one’s fill . Reprchensible

(1) page 129, val{ .
gg::uﬂ.wﬂ.l.
Prge 125, vol. 1, page 66, vol. 2.



E-

1

2)
3)

* Rexearch in Economice! Thought of Ton Al Halj *

in Failure o perform the religious rituals, such sitting or laylng (if

the ailment is severe) in prayer and breakfasting in Ramadan !’
[bn Al Hajj confirmed the necessity to leam medical sciences by
the students, who wene capsble, and advised them to adopt the
medical ‘Profession due to the shortage in number of Muslims who
practised this profession at that time. Actually, he regarded work-

ing in medical profession as individual obligation @,
Commercisl und Indastrial Forgery ¢

Ibn Al Haj{ has discused some forms of forgery :
Altribution of a commodity to producer or coantry other than that
of its origin .
Non matching of the goods with the samples .
Bad display of the commodities to hide defects @

Industerial forgery : Negligence of specification and qualicy
control in prodoction . This includes ; [ncompliance with the spec-
ification nF time of production, quality of the rew material , pro-
duction technigues or mixing of low quality material with good

quali?bmalcrial W,

n Al Hafj decided that, the consequence of forgery in the
long ron, is the elfacement of hlessinﬁ!and wasling of moeney ¢ .
He gave ecomornical explanation for invalidity of forgery and it is

eating people’s money illegally .

Lahour Relations :

The employer and employse have obligations towards each
other within an agreed boundry. Both sides should comply with
this boundry and no committment should be asked outside 1t . Ton
Al Hajj stated that, the worker should serve his master (emaployer)
hardiy and to follow the work rules unless it is ing against
the interest like forgery or  deception. In this case the worker has

the right to giut to another honest employer € .

(1) Page 120, vol 4.

3
@
(%)

6

Page 149, val, 4,

Page 31, val 4.

Page 12, sd (e ollowing pages, vol. 4.
Page 13, vol. 4.

Page 17, vol. 4.,
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and its produces and the benefit that covers the environment ele~
ments {animals .. ) .
(ii) Textile and elothing indnsiry :

According 10 Thn Al Hajj, this activity, comes next to agriculutre
in importence . It is one of the best industries which should be
available to salsfy the community requirement. Clothes are used
to fulfil Shari’ah commandment regarding covering of private
paits, beautification as recommended by Sunnah as well as pro-
tection against natural conditions (heat and cold ) .

(iii) Commerce: .

{bn Al Hajj has discussed the different aspects of the commercial
activity such as commoditics, acitvity scope (internal and ex-
ternal), whole sales, retail sales etc . In all these aspects, Ton Al
Hajj, emphisized on the objectives of the activity and the gained
benefits . Also , he discussed how to deal with the profits, ad-
vertising and sakes promotion, selling systems, commecial in-
furance and types of forgery .

Comimerce should have the geal of Facilitating the availability
of (he commuaily reguircments and abtaing of necessities without
difficultica at anytime . In other words, objectives shonld
contribute to the welfare and casy life ),

1bn Al Haj} affioned reasonable profit gaining in commerce.
Also, he encouraged bargaining in selling amd purchasing to be
save from merchants deceiving. In relation to this, be said, (One
should deal smoothly in selling and buying, with taking care not o

be harmed } @,
D+ Public atilities :

Ibn Al Hajj have alsa, spproachcd the public utilitics in his
book in the discussion of education and health services . Here, we
will deal with what he has mentioned about the health services .
As per Ibn Al Hajj, a man is caring for his health, and seeks the
consultation of physician or ophthalmologist (Kahal) in case of a
discase . It is known that , in somc cascs, disease or allment resulis

Fs;:'l;rh ‘hga Samed Abdul Patab, Markeiing Beiru, Usivezsity house,
-141 .
@) 38xcld .
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{1) Narratod by Al Baibaqi in o] Sho'ab (ineomplelely transcnitted) . I is said that, it is &
doubtful or fabricated Hadith, See Faiz Al Oadecr, vol,3 Page, 363 .
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. it is regarded as social pbligation (collective) from Sharish poiat
of view, nol to mention its importance to life Tha Al Hajj men-
tioned that, some people claimed, working for the purposc of carn-
ings is matter of involving in this life, depending on the Praphet’s
{pbuh) saying : (Love of this worldly life, is a lead to every sim) @ .
What is dispraised in this Hadith the love of life itslf, mot the effort
fot earnings . Schalaes suid  that, to satisfy one's need is not lov-
ing of this worldly life, even more, it is greater than enguifed in
Eood deeds. If a man is working with the intent to satisfy his needs
and save the community the burden of his requirement provision, -
actually he joins both obligation (satisfaction of his needs) and su-
perfluous (removes the responsibility ef provision of ope’s re-
quirement, from the Muslum brothers ) .

Production and Knowledge :

Tbn Al Hajj confinmed Lhe necessity of knowlege to those who
are practising economical activities. He specified two kinds of
knowlege : Jegal (Shari‘ah) and echnical knowlege. For example,
he said, agricuiture needs a good knowlege of jurisprudence and
related technology with adoption of consuitation .

Tbn Al Hajj also , emphisized (he importance of knowlege for
practioners of economical activities, especially for those who do
not have adeguate education . He that, snch people should
consult the specialists . Those who are capable, they have
leam the subject they need in their prefession . The incapable of
learning, should consult the specialits @ .

Flelds of production and examples of economical uctivities :

Ibn Al Hajj has discussed many activities in different ficlds of
economy, here some examples
Agrico 3 ILis the most imporlunt trude, on which life de-
pends . Its benefits not enly to the farmer, but also to his Muslim

brothers and others, as well as animals “ . Agriculture is given a
priority as a trade, because of the necd to this economical activity

€2) Pago 4,vald .
(3) Paged, vol, 4.
(4) Fego 4,v0l, 4.
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orit is an offence and hence it is sinful. In othcr words , if the ob-
jectives and meens are in accordance with Shariah , then the ec-
onomical activity is not just an action of this life, but it is a picus
deed , If the condition is not so, it will be disobedience ¢,
2- Legality of means aad tools ; In order that the practice, should be
in accord with the motives and objectives . 1bn Al Hajj clarifies
this : that a2 man should avoid in his practice all things that maoy
%;:)il his intent®
e result of the conditions, stated ahove by Thn Al Hajj, on the
economy is, the achievement of highest levels In both economical
efficiency and welfare with the availability of high quality services
and commodities .

2- Owpership : Thn Al Hajj, stated that, man’s wealth ownership is
not absohte. It is derived from the complate and absolute Allah’s
ownership . He confirmed, this means that, tl:.;'u;gh:’fs financial
transactions should be carried within the legal es which per-
mit some actions and prohibit others . According to him, & man us-
age of wealth is bounded, this is because his expenditurs is permitted
in same cases and prohibited in others . As 2 matter of fact, the

man’s, wealth is just a loan for consumption ™.

If this is the simation in the private ownership , it is mare em-
phisized in the case of the public property { mass property ) to ad-
hers to the legal ( Shariah ) commandments, Jbn Al Hajj has con-
firmed the imponance of avolding violation against pablic propertics,
and gave examples ; River's banks, sea shores, roads. It is the re-
sponsibility of the authorities to protect such properties against
any violaton from the public by building or residing © .

3- Production :
A- The importance of production for the Muslim :

According to Ibn Al Hajj, the importance of producing all the
requirements of the Muslim community , reaches lo a degree thal

(1) Page 6, vol, 4.

(2) Page 14,val, 4.

{3) Page 125,v0d, 1.

{4) Page 240, vof, 1, page 168, vol, 4 .
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C- Discussion and comments : Did Ibn Al Hajj mean that_effort of
the Muslim eam the means of living nat suiting him as a Muslim 7
Definitely not, for two reasons : 1- This is eontradicling his views
abowt the importance of the economical activity and its different

aspects .

2- RItis oppasing to the Sharizh statements that, encouraging Mus-
Iim 10 work hardly for earning of rizzq . As a matter of fact, Ibu Al
Haij has na objection to the practice of the economical activities.
even more, he is encouraging it . According to his view . the Mus-
Jim goal should mot be obtalning rizzq itself, hot the mexe obedi-
ence and submission . This means thar, Tbr Al Hajj r

working and to take the economical factors inlo consideration at
the levels of both, means and tools, bat he rgjecwd motives and
objectives. A Muslim shoukd work and G5¢ ANy CCoNomiCal
activity with matives end intentiohs of ience 1o Allah , with
adherence t His commands pertaining to riczq carning, without
looking to the material return, whether partially or lotally. In my
opinicn, Islam accommodales all . Waorking with intention to
earn rizzg (sustenance), either totally or partially, is 2 real part of
Aliah cbedience . The most obvious text in connection (o this, what
had been namrated by Ka'ab b Ajre’ (may Allah be pleased with
him ) : The companions of the ( pbub) saw a man who
was warking h:gla;?li.:lesy said : (O *s apostle 1 1f the effort of
this man is in the cause of Allah ? ), the het {pbuh) replied
them : { If this man is working hardly to satisfy the needs of s
childrmuthalofhisaﬂl nts or the need of himself , his ef-
fort is in the cause of . But if he is doing that for boasting
and bepocrisy, his effort is in the cause of the Satan ),

This Hadith is a clear text, tha states, the man’s effort to sat-
isfy the living requiremeat of his family, is not opposing to Allak’s
obedfence .

D- Conclasions :

The most important cousequeaces of Ibn Al bajj's presentation of
this subject can be conchuded as follows :

1- All aspects of the economical activity are included within the legal
frame of Shari‘ah. It is either obedience which should be rewarded

(1} Narrated by Al Tbarany -
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B- Motives and objectives of the Islamic economy as viewed

by Thn Al Haj] :

Iba Al Hajj stated clearly in his book that, a motive of sort of ac-
tivity, should be the obedience of Allah Almighty and following
of His orders. From this standpoint, 1bn Al Hajj gave a clear inter-
pretation to the following vese :

“[ have only created
Jinns and men, that
They moy servense * (¥,

Tbn Al Hajj has pointed accurately, the distinction between us
and our predecessors . All their practices and deeds weee acts
of devolion motivated by the obedience of Allah , even in the
practices that are far from 1o be rituals in nature. While in our
case, we do not feel devotion or cbedience except when we per-
form the rituals .

Ibn Al Hajj stated, in his book, that in economical activities,
there is nothing to restrain a8 man from gaining wealth, as far as his

intention and movtivation is the obedience of Allah Almighty @ .
Also , there is nothing to prevent the consnmer from enjoyment he
feels in using different products to satisfy his needs !,

According to Ibn Al Hajj. a purpase of the muslim from his ec-
onornical activity should not be the material earings : profits,
charges and yield , all which are included under the Islamic term
rizzq ( sustenance} . This subject of sustenance has been decided
since eternity , that a man must obtain his rizzq (sustenance]} . It is
evident from the real lifc that, there is no linking factor between
the productivity and the sutenance . We may find a hand working
person but he is still poor, and another one who is his sostenance
not obtained from the activity he is doing . If it is 50 ., a man
should praise Allah for what he has been given, and to be sincere
in his devetion and intentions, that he must not ask for morc and
more, sincé his sustenanca has been decided befors creation .

(l)&m.uz?zﬁu.mﬁ_
Surtat | At-

) )
{3) Puge 113, vol 4.

¢

', VersaS6 .
Pags 17, vol, 4.
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Economical Thought of Thn
Al Hajj (737H.)
Research In Movtives And Objectives

Dr. Shawgi Ahmad Dunia ()

The importance of the research ; Ibn Al-Hajj hed analized ac-
curately with a keen look the different aspects of cconomical activities
as they im real life . He explained the molives and goals of Islam in
dealing with the economical activities, and the impact of these mo-
tives and goals in the economical techniques end in the quality of the
produces .

Introducing Tbn Al Hajj and his book “ Al Modkhal “(Intro-
duclicn) : Abu Abdullah, Mohammad [bn Mahammad Al Abdari Al
Fasi Al Qairawani Al Missry, renowned as Ibn Al Hajj . He was a jur-
ist of /8 Hejri century ( Maliki school scholar ), he was famous for
his manasticism and righteousness . He wrote & book of great value
named : * Introduction to business developing, through inient im-
provement and waring against a lot of pruhibited innovations . ** This
book is worthy of study for the profuse knowledge it contains (¥ .

1- Motives and ebjectives of the economical units :

A- Motives and gonls of the positive ccomomy : The material value
is the purpose of the positive emnomﬁ.ﬂ'me man is working and
producing with the motivation of collecting more and more of
wealth in its differsnt forms : money, commidities or services .
This is the main objective of the positive economy as it is ac-
knowledged by its scholars and philosphers @ . Social Intesest , if
oceurs, in this sort of econamy, it is just achieved accidentally
and not intentionaily .

{*) Ascacher in the depariment of Islamic cconomics, Um Al Que Unlvesivy, Makkah Al
Molhunahlidmmmll end researches in the devaloproent and klamoc sconomies -

{1) It Farhoan, Al Debaj l}:iow.atmb.Bein.lt,l)an'u Kutob Al Elimeya, 327 .

{2) John Raudal, Formation of the modern mind, paet 1,P. 468 .
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“ .. These are the llmits
Ordained by Allah ;
So do not transgress them .. ¢,

2) If the judge fails to know, whether the penalty is dus or nat, it is
wbligahon not to apply it, because honours and bloods are sa-

3) If he is uncertain regarding Devine judgement in the case he is
handling, he is obliged, out of piety, to withhold from giving a
verdict .

The jurists refuted Ibn Hazm's arguement, depending on the following :

1- Though the Hadith {on which the rule founded) is incompletely
transmitted, but it resembles the traceable Hadith regarding its au-

thenticity, as it is narrated hy a Companivn® . This is because, it
is imational fo eliminate a penalty based on suspicion after the
crime iscg:-v:d, in other words no penalty elimination after prov-
ing the C.

Al countries jurists agrezd upon (he elimination of pesalties based
on suspicion, and their consepsus is an argument against the op-
ponents @ .

b

- The nation has accepted the Hadith, and this matier was decided by
tracing what have been narrated from the traditions of the Prophet
(phuh), as in the case of Ma'ez, when he said to him (You might

kiss, you might touch ....) “? .

Dr. Al Awa siated that the dispute belween the jurisis and Thn
Hazm is superficial . Although Ibn Hazm denied the predominant
rule text, but he did not refuse its significance, i.e no penalty is
applicable unless the crime is proved, and it becomes an obliga-
tion which should be performed . In both cases, there is no contra-
diction between Ibn Hazm and any of the Schools®,

(1) Swat Al-Baqerah, verse. 229 .

(2) Fath Al Garieer, 4/140, Hashyat Ibn Abdecn, 3/155

(3) The last two references in sddition to Al Foroug, Al Geafi, 3173 .
(4) Nayel Al Awlar, T11L .

(%) Principles of Lhe Islamic penal tyatom, page 89 .

-17-



+ Rule of Bliminating Penalty oa Suspicion Criterion +

to the crimes and sinful deeds as general . The lerm used to refer
to this last meaning in the Hadith in the autbority of Ali Ibn Abi
Talib, he narrated : The Prophet (pbuh) said ; (One who has cor-
mited hadd “sin * and Alleh covers him and forgives his sin, as

Allah is more generous than to recar in what He has forgiven ).
Based on this Hadith, it is more likely that, the term as it is used in
the Companions’ siatement ** Elimination of penalty on suspicion
criterion " means crime at large .

3

~r

It is known that, forgiveness in cases of dlscret: nalties, is
Fermissable afier reporling to the authorities, even if the action is
ree from suspicion . So, it is more entitled to elimipats the pen-
alty of such crime in existence of suspicion .
Finally, regarding this matter, I conclude that, thc above men-
tioncd  erguements, are adequately persuasive for adoption of the
nalty eliminstion rule in cases of discrelionacy penalties, though
ﬁe majerity of jurists limited it ¢o the prescribed penalties -

6~ Ibm Hazm's view regarding the rule :

The Muslim jurists unanimously agreed upon the applicalion
of penalty elimination on suspicion basis, founded on the Proph-
et"s {pbuh} Hadith (Eliminate prescribed penalties en suspicion
eriterion) . Only the phenomenalist, Ibm Hazm, opposed applics-
tion of the rulc, reg it as a serious facter that threatening the
efficiency of the prescdbed pemalties system in prevention of
crimes . Accarding 10 his view, it is not permissable to eliminate or
to apply prescribed penalty on suspicion basis (2

Tbn Hazm argued with lack of authenticity of the Hadith on
which the ruls is founded . As per his jestfication, this Hadith bas

been transmitted through chains in which there is no prophetic text
Tbn Hazm supposted his argwnent with the following evidences,
all of which linked to texis :

1) If a crime of prescribed penalty (hadd) is proved, it is not per-
missable to eliminate penalty on suspicion criterion, because the
penalty is Allah’s ordai as it is stated in the following verse :

(2} Al Mchalla, 117243 .
(3) AlMchalla, 114153 .
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ishment, though they included retsliation with the prescribed pen-

alties U1, Al Seyouti said that, doubts can not eliminate a dis-
cretionary penalty @ | and Ibn Nojayem stated that, the crime of
discretionary penalty can be proved even if thers is suspicion @ .
But there is an opposing view in the juristic books, that suspicion
can gliminate a discretionary penalty . It is mentioned in  Nihayat
Al Mohtaj " that , depending on his knowledge, the judge gives
his verdicts an erimes such as ndultery and theft as well as crimes
of discretionary punishments, as the penaltics of these crimes are
eliminated on suspicion criterion. ® . Also, ltm Farhoon narrated
the comment of Ibn Abdul Salam about the Hedith Tt is better for
Imam to be ristaken in parden that to be mistaken in penalty . He
stated {Tbn Abdul Salam) that, though the Hadith specifies the pre-
scribed penaltics, but other penaltics ean be fncluded ©? .

This view coincides with the principle, for which the rule has
been fayed, i.e. securing the defendant’s interest and achievement
of justice, and this is atiainable in both cases of penalty, ¢ither pre-
seribed or discrelionary. Moreover, there is no text in juristic
books confines this mile to the cases of preseribed penalties only,
50 [ do ot see any harm to claborate the scope of the rule to cover
the ctimes of the discretionary penslties. The researchers, Abdul
Qader Owdah and Mchammed Saleem Al Awa have adopted this
view, & which is suppored by many evidences including the fol-
lowings :

1) The establishment of this mle on the rule of “ presumption in-
nocence and the rule of * Suspicion will not efiminate certainty “,
indicates its application on crimes of discretionary penalties as
well as on crimes of prescribed penalties and retaliation . In addi-
tion to that, the rule of * suspicion will not eliminate cevtainty *
is applicable to all aspects of rituals, transactions and penaltes .

2) The word ** Hadd , from terminology point of view , is applied
for the prescribed penalties of certain crimes, as it is also applied

—_— e

{1) Penalty in Islamic jurisprudenco, paye 124 .
(2) Al Ashbah wal Noza's, page 127

(3 Al Aslibah wal Neza'er, page 130

(4) Al Ramli, Nilmyat Al nj, 77161 .

(5) Tabserat Al 2301,

(6) The Istamic penal keguitation, 17216 .
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once, and they did ) " . Al Shawkany said that, this trick was le-
gally permissble , Allah Aimighty says :

“And teke in thy hand
A little prass, and strike .. " &,

It is clear from the aforementioned Hadith, that hitting with the
panicle is not the prescribed penalty, but it is a device indicated by
(he Prophet (pbuh) o eliminate the punishment in the case of such
man of physically weak condition .

Example far void tricks , what have been mentioned by Ibn Al
Qayem, and he considered 1t a5 invalid devices 1o eseape a legal
judgement @, the tricks used to eliminate theft penalty :

1} A burglar digging a bole in a house roof, then his partner enters to
bring praperties, so the former will escape thefl penalty |

2) One of the burglars drops from the roof and opens the house galc
from inside . The other burglar goes in and brings the properti
This trick wus accepted by Abu Hanifa and rqa:ai by the o!hcr
Imams and Abu Yousof .

Ton Al Qayem refuted all these juristic discretions and con-
sidered them as void tricks which did not arousc any doubt or
eliminale penalty. He akso added, there is no law or justice policy
that elimmates penalty of sach crime, because laws are based on
the intersts of (he public, and those iricks are generating factors of

massive corruption © .

5. The effect of elimination of penalty on crimes of
discretionsry punishments (Tu’zeer) :

The jurists adhered literally to the expression of Hadith,
(eliminate prescribed punishmeats “ hodoud “ , on suspicion cri-
terion), 30 they cxcluded the crimes of the discretionary pun-

{1) Naye] Al Awtar, %129,

(2) Nayel Al Awlar, 7/120.

{3) Swrat Sad,vecse 44 .

{4) A'alam At Mawageen 37304-305

{5) Fath Al Qadecr 47243, Al Mod. h 16773, Al Mohazab 21280
{6) A'alani Al Mowageen, 3304 .
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that goal . But the jurists identified as tricks, all devices to deem
issible what have been forbidden by Allah " . Imam Al Sha-

tiby has classifed tricks into three divisions, according (o the ob-
jectives of these tricks as decided by Shari’ah , as following :

I- J!&greed upon void tricks : hypocrites® tricks .

2- Agreed ;g(m pemissible tricks ¢ to utter a word of disbelief under
compulsion.

3. Disputed tricks : when thete is no solid evidence, and whether the
objectives of these tricks conform with the goals of the lawgiver
o not . Accordingly, the jurists who regarded trick's objective
achieved Shari’ah goals, legalized its use, and those who con-
sidered these objectives contradicting Shari’ah pravented the ick
use

We have 1o notice thet, no onie of Imams endorsed using of bad
{void) tricks, es they were free from such conduct and it should not be
artirbutad ta them. Tbo Al Qayem regarded attribution of void trick
sdoption to Imams is unacccplable and it is ignorance of the esteem
position of those Imams in Islam @ , However, a Muslim is not
obliged to follow a view of anyone of Imams, if be feels that, this
view is contradicting Shari"ah , in order to escape punishment (in the
Herealter) . This is the reason for the jurists’ verdict (Fatwa), which
prevents following the verdicts of scholar who favors using of tricks,
and revokes his judgement . The verdiet also, prohibits following of
execuses (Rokhas) in different schools of thoughts ¢ .

Example for legal trick used to eliminate a penalty, what had
been narrated by Abu Umamah Saced Tbn Saad M Obadah, he said
{There was e physically weak man in our locality . Oncs , this man
had been seen slispt wilh one of the females.... Saad Ibn Obadah re-
ported the occurance to the Prophet (pbub} . As that man was a mus-
lim, the Prophet (pbuh) , ardered that the man to be punished . They
said “ O Allah’s Apostle | He is weak beyond your immagination. If we
beat him hundred lashes, we will kill him .The Prophet {pbuh) told them

to lake ethkal (paniclc) of hundred shameakh®?, end to hit the man

(1) Bon Taiymeyeh, Al Potewa Al Kobra /191,

{2 ALM "1, 2/387-389 .

(3) A"alam Al Mowageen /178,284 .

(4) Al Mowafigar, 2/386-187 .

{*} 'The sutsidiary branch with which dale fruils attach to the maln branch .
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pargatary cath, because he is presumed to be innocent Y | Principalty
no verdict is given upon a claim of deht or crime or other, till the sus-

pect pives his slatement and oath, as innocence is a basic right @ . The
source of this rale, the Hadith narrated on the authority of the Prophet
(pbub), he said (If the people are given according to allegations,
some people may claim blood and wealth of some men, were it not for
the cath compelled upon the defendant)®,

The jurist, in acenrdance with rule of the presumption innocence,
took ite cansideration the rare and disregarded premdominant prob-
ability , such as the case of money claim by a righteous man against
extorter. Normally, the righteons man is trustworthy and it is rare to
atiribute lying to bim, eveathough Shari’ah giving pricity to this mare
probability, and regands the statement of the extorter, for reasons of
mercy and dismissal of claims against suely persont and the likes, in or-
der 1o prevent corruption, tnjustice and false claims . The principle in
the aforementioned case and those similar to it, is the aguital of sus-
pect, in accordance with the lawgiver inleation in elimination of the

penally @,

Also, in adherence with the rule of presurnption innocence, the
jurists disregarded the evidence presented by the defendant after his
denial, to refute the claim of the accuser, becanse this evidence has
been already invalid with the denial of the accusation . For instance,
somebody claimed fmancial rights or accused another one in A certain
crime . The accused denied the claim, then the accuser presented a
proof to support his claim . In response, the accused presented an ev-
idence o piove that, he has fulfilled his financial commitment towards
the accusor, or that he has yeconciled with him regarding the crime .
This evidence is not acceptahle, as it is already void with the denial of
the accusation ,

4- How (o manage elimination of the penalty { or tricks
forelimination of penalty ) :

Tbn Taimeyah defined the trick as an hidden approach to achieve
a goal, whether this trick is good or bad depends upen the nature of

2) Al Foroug, 474 .
Es% Fath Al Bari, 3282 .
{4) Abu Shoja'a, Ghayat Al Ekbtisur, 737 ,
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3. The relation between the ralc and the
Presumption {nnocence :

The penal procedures in Islamic Shari'ah aim to the proving of
the conviction of the suspect as well as to the proving of his innocence
and dismissal of the accusation . The intention of the wise lawgiver to
achieve this objective i3 manifested by the rule of climination of the
prescribed punishment o suspicion criterion. For this reason, the Is-
lamic jurisprudence scholar realized the strong association hetween
this rule and the presumption innocence ruls , which Shari'ah has
broaden the scope of its application, lo caver all civil, penal and sit-

unls aspects (7. Essentially, man is frec from retalintion, prescribed

punishments (Hodoud) and discretionary punishments {Ta'zeer) @
The conception of the presumption jnnocence rule is the in-
nocence of the accused in view of justice , till his conviction is proved
with a solid evidence, that is to say, conviction proof should be based
on absolnte certainty not on probabilities or assumptions . Imam Al
Shafie said that, he is adopting certainity and eliminating suspiccion

and probabiliy to reach to the correct judgement © .

Whenever there is suspicion about the act ascribed to the ac-
cused, his innocence should be decided . This generated a rule, known
in the modern judiclal systems, that is the interpretation of suspicion
for the interest of the suspect . This rule resembles another rule in Is-
lamic jurisprudence, that is the the rule of, suspicion can not eliminate

certainty ¢ . This rule is applicable to all branches of Shari’ah, in-
cluding rituals, ansactions, penalties, judgements and in all rights
and obligations®* .

According to tha rule of the presumption innocence, the claimer
{weuk parly) shonld present the necessary evidence o prove his daim,
whereas the demier or suspect (strong party) sheuld be subjected to

(1) Primiples of [sfamic penal system, page %1 .
(2) Quaed Al Ahkam, 2/137.

(3) Al Seyouli, Al Ashbah wal Naza'er, page 53 .
{4) Al Seyouti, Al Ashtah wal Naza'er, page 51 .
(5) General juristic imroduction, 2967
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prescribed punishments on basis of suspicion, is text rule supported by
2 documentary evidence from the Sunnnh @,

Dr, Saleem Al Awa has another view. He stated that the rule has
o documentory evidence from the Sunnah of the Prophel (pbuh), and
50 it should be regerded as a  juristic rule forming anseparable sup-
plement of the penal jurisprudence ‘@,

in my view, the rule is based an a documentolievidenoe traced
to the Prophet (phub), that is his Hadith {(Bliminate the prescribed pun-
ishments on suspiclon criterion ).

The arguement based on this Hadith is supporied by the practices
of the Prophet (pbub) in accordance with the rule . Scholars have men-
tiched many occurances attributed to the Prophet (pbuh) : 1- Ab-
dullah Tbn Abbas narrated, the Prophet (phuh) said (If T have stoned
somebody without evidencs, | would have stened Fulapgh ™ | for her
suspiciows appearance and conduct and of those who were visiting
ber) ® 2. The Hadith that narmted on the authority of Sahl Ibn Saad,
he said {a man has come 10 the Prophet (pbuh) and stated that he bas
committed adultery with a woman-he named her. The Prophet {pbuh)
called the woman and asked her, the woman denied . The Prophet

(pbuh) punmished the man and released the woman ) ¥, The et
(pbuh) considered the woman’s denial as a suspicion factor for elim-
ination of her punishment, whereas he applied the prescribed pun-~
ishment on the man . Al Awza'e and Abu Hanifa said that, the man
was punished for slander only , because the woman's denial aroused
suspicion ® . From the aforementioned cases, it is apparent that, the
rule is a text rule which is based on a documentary evidence from the
Sunnah of the Prophet {pbuh) , and the nation agreed to its acceptance: *
and application on criminal cases . '

(1) Mohammad Abu Zahrah, The punishment in the [Slamic jurizpredence page 159 .

(2) Principiles af klami system page 8786,

() Neyel Al Awear 117, ) .

(") Itis aterm used in Arabic Jamguage 40 ool 2 n inslead of his resl same for cortain
pirposa . [t is used bere by the Prophet (pbuh) to refer to @ centain wowan 50 &5 nok Lo
dischose ber .

{4) Nayel Al Awar 7119,

{3) Mayei Al Awaar 7120
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of those wha are not used to sinful deeds or doing it apenly, and not in
the case of immoral suspeets, where the testimony is requested |

To limit the spread of criminal frauds and te cover the suspect,
the wisc law-giver stipulates the presence of four witnesses in adul
crime. Needless to sat‘y, this conditlon is important to preserve chastity
and to avold application of penalty on an innocent . Thn Al Qayem Al
Jawzzeyah said ( It is exaggerated in cavering up of adaliery , 05
both Divine law and Divine destiny state its cover, and not less than
fout eye witnesses are required, to describe the action with its accurate
details, 10 elimnate any probability )V .

2- Thesource of the rule :

There iy a dispme between the schalars of [slamic jurisprudence
regarding (he sowree of the rule of elimination of penalty on suspicion
eriterion, some of these scholars considered it as a text rule , related to
e sound Wradition of the Prophet (pbuh), other sholars have a view
that, it is a juristic rule without a documentary evidence from the Sun-
nah of the Prophet (pbak) .

The jurists gave this rule 2 great importance, as it i$ cor-
responding ta the spirit of the Islamic Shari’ah reganding protection of
2 person fram harms and observation of his interest . Al Ezz Ibn Ab-
dul Salam said (Elimination of prescribed punishment is given prec-
edence, to preserve man for the higher interest of worshiping Allah
Almighty . The preseribed punishmems are restricted devices involved

with the oceurance and proof of the crime ) @ . Abu Abdulleh Al Buk-
bari said (Among the merits of Shari'ah regarding the presctibed pun-
ishment that, the elimination of the penalty can be managed . The
Prophet (pbuh) said “ Eliminate the punishment as far as you can,
even on basis of least suspicion @,

The common view in the records of the [slamie jurisprudence and
in the contemporary juristic researches that, the mule of elimination of

(1) A'alum Al Mowsg'een 26 .
(2) Qua'sd Al Ahkam, 20137,
§3) Mahason wa Shra'ye Al Islam, page 66 .
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) Cover up of criminal and crime of prescribed punishments ;

Islam recommends coveting the criminal and his crime and nog
to disclose his act before the public as it is scandlous, This is quite
clear from the Sunnah, Ibn Abbas narrated, the Prophet (pbub) said
(Dne wha covers the bad deeds {awrah) of his Muslim brather, Allah
will cover his bad deeds in the Day of judgement , and one who dis-
closes the bad deeds of this Mushm brother, Allah wil! disclose the
bad deed of his till he will be scandalous therein his house ) 7 Aisha
{Allah bless her) also narrated, the Prophet (pbuh) said (One who cov-
crs a Servant in this world, Alsh will cover him in the Hereafter ) . &
Nevertheless, the witness bas a great importance in judicial pro-
cedures, &5 il is the proof material device for preservation and pro-
fection of rights . Hence, each Muslim is obliged to give l:estimon_y.
the Prophet (pbuh) said : (Shall T not inform you ef the best of wit-
nesses, it is the person wha offers to give his testimony, before he is re-

quested Lo do 50} G}, But there is another Hadith in which such witness
is dispraised to recommend covering of the suspect, Omran Ibn Hu-
sain narrated, the Prophet (pbuh) said : (There will be people coming
after you, who zre disioyal, who can not be trusted, and offer their tes-
timony without being asked to give, and they are making vows with-
out fulfilling them , and fatness is common in them ) .* The explain-
ers of this Hadith, related it to the testimony involves servants, rights &9
or one of Allah’s rights which is nof perminently protibited, and they
also linked it to the crimes of prescribed punishments . [n these cases,
the testimony is not obliged, and it is recornmended not to offer for
reasons of covering the ctiminal, as the prescribed punishments can be

eliminated on suspicion basis® . So, the witness of the prescribed
punishment crime, is having the choice 1o offer his testimony or to
withhold it, and this is favorable, to cover the suspect, unless be is re-
quested te give this testimony .

Some of the jurisis have the view ol prefering cover up in case

(1) Sunoaa o Majeh, vol 2 page 212 .
$2) Ton Abdud Barr, Af Yatzees 5341 .
(3} Na'yel Al Awtar, 3334,
(4) Fall Al Bari, 5/258-259

(5) Fath Al Bari. 5/260 .
(6) Husa'ein Mo'emen, The Proof Theory, 31.
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to the crimes of relalistion (Qesas) ? and crimes of discretionary
punishments (Ta’zeer) @ , but in case of prescribed punishment
crimes, it is bounded with some mgafmns 1o limit its scope .

The ¢rimes of the preseribed punishments distinguished from
other crimes, in thas the punishment is restricted and of absolute na-
wre, and its application does not depend on the condition or the sen-
timent of the criminal , Moreover, if the crime becomes known to the
authorities, the punishment is regarded as public imterest matter and
should be spplied without delay or pity . Scholars agued that, pre-
seribed pusnishments, are Allah Amighty rights , which can not be
forgiven after forwarded to the authorities . Private rights can be
waived, upen the will of the concerned person, whereas which he can
not release, is Allah right

The jurists have diffexent views regarding the crime of slander . It
is agreed that there are two rights in such crime : Allah's right and the
victim's right . The jurists disputed which of the two is ha the pri
ority from legal poinl of view . - Hanafis and phen
hireyah), considered slander crime involving Allah’s right, and the
victim should not forgive the accused, after the crime is proved and
farwarded to the judiciary . Thn Hazm has refuted all the arguments fa-
voring forgiveness inu:f'ander crime after raising to the authorites
Imam )@, 2. Shafies and Hanablies are of the view that, in the case
of slander crime victim's right is peior, as it is a crime against his pri-
vate ripht to preserve his reputation from accusation of adulery . Al
Shafle argued, the defamation punishment is servants® right, which
will be fulfilled upon reclaim, henee the victim hag the right of for-
givencss , such Bs in the case of retalistion® . Tbn Qudama Al Mag-
desi , has the same view © . In Maliki school, there are many stand
points : 1- Pardon is possible before reporting the crime to the anthor-
ities and po pardon after that . 2- Pardon can be adopted before wil-
pesses giving their testimony . 3- Pardon is possible after reporting,

if the victim seeks cover 7,

(1) See Al Insaf, Al Mawoedi, 1073 ,

{2) Al Ahlasa Al Sukaniyah, Al Mawondi, 237 .

(3) Al Foroug 17141

(4) Al Kasani, Bada’e Al Sama'c, vol.7, page 6.

(5) Al Mobazzab2/2375.

(6) AlMoghni 8217,

(7) Mawrhilb Al Jakel, 67205 . Al Modawamph 16/49.70 .
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of fautly pardon, in case whete the elimination of the penalty results in
the innocence of the criminal & .

i) Source of pardon in Qura’n and Snnnah :

In Islam both, penalty and pardon or forgivensss, are adopted .
Pardon is met ardained or compulsory, bul it is oplicnat and rec-
ommended . [slam secures the victim's rights, but it recommends par-
don and indulgencs . There are many verses in Holy Qura'n that stated
this recommendation . Allah Almighty says :

"Rut ve and overfook

Till Allah brings about

His command; for Allak

Hath power uver all things @ .

And He says :

“The recompence for an injury

Ls an injury equal thereto

{In degree) : but if a person
Forgives and makes reconciliation
His reward is due

From Allah ; Far (ADah)

Loveth not those who

Do wrong @,

Recommendation of forgiveness as per tradition, the Hadith that
is narrated in the authority of Abu Huriarah, the Prophet {pbuh) said
A man who forgives injustice to which he has been exposed , will be
tewarded from Allah with move honour ).

#) Forgiveness in crimes of prescribed punishments (Hedoud) :

The general rule in Islamic penal lagislation, that forgiveness is
permissible as means for punishment climination, rights waiver and
the suspect dismissal for his own safety. Though this rule is applicable

(1) Istamic penal Yegiclation, 1/217 .

(2) Surat Al-B: , verse 109,

(3) Surat Ash-Shura, verse 40 .

{4) Namated by Ahnied, Muslim and Al Tiomiz .
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The rule Of Eliminating Penalty On
Suspicion Criterion And Ifs Role In
Islamic Penal Jurisprudence

Dr. Abdul Khallq Tbn Al Mafazal Abamadoun

The rules of crime proof in Islamic jurisprudsnce, are direcled to
confirm the innocence of innocent, as well as the conviction of the
criminal, with great certainity in both cases . The condition set forth
by the jurists, that doubts about the crime should be warded off, con-
forms with the spirit of Islamic Shari"ah regarding protection of peo-
ple from bamus and danagers. This does not mean te refrain from pua-
ishmeant application for asspmption or for mers suspicion, but the
motive is the Muslim judge should be aware of the rights of the
suspect to be secured, and therefore to presume his innocence re-
garding the aceusation, end se the judge should mot utter the verdict
unless the convictien is evident beyond doubts .

The stipulation of great certrinity regarding the comviction
proof, confirma the importance of the rule of * No penalty on sus-
picion criterion ™.

1- Pardon In Islamic Shari’ah :

In Fslamic penal jurisprudence, it is favorable to be mistaken in
pardon than to b mistaken in conviction, and this rule farms a part of
pardon implement in Shari’ah. The source of this prineiple, the Hadith
of the Prophet (pbuh), he said , (Eliminate the prescribed punishments
(Hodond) whenever it is possible : and if you can manage a dismissal
of 8 Muslim (The suspect “'do it . It is better for Imam to be mistaken
in pardon than te be mistaker in penslty) ©® . Abdul Gader Owda
thought that, the rule of elimination of the prescribed punishment,
though it is important, it is considered as application for the principle
(*) Professar of jurispredence , collegz of Ane and Humanites, Islamic studies De-

parmeent, Tatwan, Moroeso .
(1; Ton Hazm, Al Mohalls, £1/243 ,
(2) Suman Al Tirmmiz), vold.Puge 25 .
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schools of thought were also not a reason to division of Muslims, but
the Muslims fell in to disnnion and separation when the Lords of some
Muslim states started exploitation of these schools for their certain po-
litical mims, in a time when Muslim world was divided In 10 smail
states due [o its weakness and mucual conflicts @,

Coming to an end we to Allah Almighty humbly to Reward
King Abdul Aziz credit of his kind deeds for his country and his na-
tion . We pray to Allah to bestow continually his open and secret Bless-
ings upon this country .

We pray to Almighty Allah to help Leader of our nation, custodian
of two Holy Mosques, King Fahad Bin Abdul Aziz and Crown prince
His Royal Highness Prince Abdulloh Bin Abdul Aziz vice Prime Min-
ister and Presedent National gaurd and His Royal Highness Pronce
Sulian Bin Abdul Aziz second vice Prime Minister Minister of de-
Fence and gviation, and Enspector General, to achieve their aims .

And the close of their cry (in the Paradise) will be, “ Praise bs to
Allah, The Chericher and Sustainer of the Worlds .

(1) Legistative development in Kin of Saudi Arahia, %7,88 and also sz¢ pOgas
“ﬁ’p!bﬂwd in, 1357 H by C‘;':?Univemqr » and university book .
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are clashed . In the mentioned esteemed day this modem state rose np
and & great society came in existence framed on the basis of love and
kindness . It does not take side with a certain school of thought against
others . It verily follows up Allah’s sacred law with implimentation of
his commends and it follows wp the Sunnah of His Prophet (pbuh} ac-
cording 10 his sayings, doings and reports . With regard ta this focus,
the late king sxpiained in onc of his declarations, he said, “ The source
of Legislation and rules in this state will be only the Holy Book of Al-
1ah and Sunnsh of His Prophet and that which is confirmed by chief
Islamic jurists by anclogy ot their unanimous epinions . Only which is
permitted by Aflah is permitted in (his state while prohibited by Allah
is prohibited here ¥,

Thus the first and last comprehensive source of legisiation in this
state is Holy Book of Allsh and Sunnah of His Prophet and the source
In jurisprudence is based on tolerance and farness from difficulties
nui search for truth and justice where ever it is found . This essence is
manifest in the resolotion canfirmed by judiciary council in 1347.H.
The Paragraph A ** in this resolution stipulates that the channel of ju-
dicature adopted in al the courts will be according ta the leagal opin-
jens given by Hanabilah school of thought . After that, Paragtaph “ B
“in tbe resolution stipulates that, if an opinion in any issue from the
mentioned school has some difficulties in its implementation ot hay-
ing a contradiction with common intrest, it may be revised and re-
searched in the light of opinions from other schools of though in pub-

lic intrest @,

Heee we like 10 report text of the statement mentioned by Dr,
Mohammad Abdul Jawwad privicus procurater, Law faculty, Cairo
university , as he stated in a lengthy chapter in his book about the
doctrinal tolerance by King Abdul Aziz {may Allah excuse him ) . He
says, “ The King revenag with Islam to its main and pure sources
whether these were in first century before the appeerance of four
sehools or in second and third centuries when these schools were in
existence . Then the diversity in the jurists was not more then veria-
tion of opinicns as it was in the time of companions of the Prophet
(pbuh) . They were beholders of diffirent opinions, but they did not
wrangle with eascholher and did not contend for supsriarity . The four

(1) Thls relesse was beoadeasted in twelvth day of jamadind owla in, 1343 H.
() Regulation seris, legal ruling division, from 1345 H 1o 1357H, page, 14 printed by
wmmuQur press M AH ab, first edition 1357 H.
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A Letter From The Staff

An Esteemed Day

Every nation in this world enterfain one or more days in which it
remembers an event or incident thay has a special impect on its his-
tory, on its tendency and on its geserations . This incident may be its
independence from a subordination or a victory achieved after trouble-
some defeats of ages . This is a natural process that every naticn
makes lts efforts to recollect these events for its coming generations .

We alse in owr homeland through our sonls and feelings are en-
tertaining an esteemed day uncomparable in contemporary history . It
is the first day of “ Libra, “ in which the unity of our nalion in a single
structure was anounced and our pation was assembled after separa-
tion, it was convened after dispersal and was combined after estrange-
ment and was strengthed after frailty and was eriumphed after defeats,
Yes, this is an authentic statement, and this nation was unified by kinp
Ahdul Aziz (may mercy of Allah be upon him } . He achieved this
goal by his granted fiducial power, wisdom and toleration, after thal
Alah wanted him (o be collector of this nation after its d'xsunily, dis-

and waste . So this nation was distinguished with this un-
paralleled unity in the contemporary history of mations and with re-
E:r;i to this achievement king Abdul Aziz {may Allah's mercy on
im ) is a unique personality in this history . He sought the help of Al
lah, so Allah helped him, he loved his nation and the nation replied
him with the same love . He devoted himself for the welfare of nation,
and his nation paid its homage to him , The relationship of his natien
with him was based on submission and passion, therfore this nation al-
ways remember through their souls and feelings the kind actions of
Malik Abdul Aziz (may Alsh forgive him ) and his efforts madc for
achievernent of this unity and establishment of this slate .

It is to be noliced that structur of this state was based on the *
monotheism and abidance by Islamic Jaw and implimentation of its
rules and on following up the steps of worlliy Ancestors . Hence this
country beeame a distinct model of peace and stability in this world
where the concepts are disturbed, theories are compitiive and  wishes
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