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* Cages From hurisprudence (Figh Poind of View ) +

guardian is the lmarn, ruler or the one who is awhorized ¥V,

In short , the majorlty of scholars Is in agreement that marriage
cann’t be concluded by women themselves, There must be a guardian
. The raler has to give his consent for the marriage of 2 woman whose
father or guardian refuses 10 get her married while Imam Abu Hanifa
holds thet & free and matre woman may conclude & mamiage even
witheut & guardian .

Thas, the father in the enquirer’s case is regarded as a preventor
unless his refusal to give his conseat for the marriage of his danghter
is due to a Jegal reason such as the impiosity of the proposer .

Allah knaws hest

(1) Al-Mughni wa-Ashrh Al-Ksheer, Ton Qudams, vol.7,PP, 350-231, Beirul, biatalib wha
an-Nuha Sharh Ghayst al-Muniaha, wr-Rihibeni, vol. §,PP, 6263, Al-Makub, Al-Islami
ications , Damaseus, Kashal, Al-Qing Ann Main Al-Igne, Al-Baboutl, voL 5,P. 52,
poblsibed by Akim Al-Kutab, 1983, Shath Muntaha Al-Ind, At-Bahouti, vo! 3P 18,
published by Dand-Hs .
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* VoLV11,1995,26¢% Edition, Ci pocary Jusisprudence R b Journal *

reason of refusal, if it is appropriate, the woman should be rep-
rimanded but if pot the guardian would be contidered as a preveator
and she should be married to the efficient proposer whom she accepis
- Anyhow the father is not considered a preventor due lo the

refusal unless vesification is carried out and proved o be carrect cither
by his acknawledgement or due (o a clsar evidence & .

He said in Al-Mudawana about a woman who was a widow and a
proposer  came asking for her hand and her father or guardian refued
wgivehlsconsentandshecomplmnedlolbenllerabomd:almdit
was found out that the proposer is Iess than the father in lineage aod
posmonbuthe is pious and she accepled him hut the guardian refused
: * The ruler has to conclude the marriage and pay no sttention to the
fnlhersorlheglmdmscnnsent,lfshemepnmmandthepmpmer
must be a pious man. This is Malik’s statement . « @

AsforImamShafel,helsofmeoplmonmasmamggecamtbe
concluded in absence of a guardian © and ll'asmubleﬂm pro-
posed her and her guardian refused, the ruler bas to give his consent to
be married ¢,

Imam Ahmad holds thal marriage cann’t be concluded without a
guardirn, According to him, in the absence or the prevention of the
guandian, the ruler has 1o give his consent for the marmriage of the
wornan in line with the Prophet's statement ¢! :

“ The ruler is & guardian of guardianless * ¢ . What is meant by

(1) Sharh Manh aj-Jaleel, Sheikh Ulaish, vol 3,PP. 292-294, publizhed by Darul-Fiks, Bei-
rut, Lebanan, 1st edition, 1934, see at-Thj wa Al-Eldeel Li Sharh Khaleed,
AlMumqumﬁlbajhlui Hansh, val3.P. 439, ty Durul-
Fik, Beinnt, Lebuoon, wecoad edition, 1978, see Bidayat M-Muj vol. 2P, 13, (ro-

fened carlizr) .
{2) Al—Mudlwuu Al-Kubrs, Immn Malik, Saimou's oamstion, val2.PP. 144-145, pub-
lished by Dasus-Fikr,

WM—H\UMEIMA]M: ~Ramli, voL6P. 209, published by Max-
® NAlwi llS.P I“.M"w . lAnlk“tnuiMl‘;%?Al-
mnhnuut-“ll .M P‘M , Darul- U, It Bhafed,
vol.5,P. 12, published by Darul

(4) Al-Majmov', an-Nawawd, vallﬁ.? lGS!ceNih Al-Mublij, sc-Ramli, FP. 234~
234, A.IpUmn. lmmsmfd, vol.5,P. 13, published By Darol-Ma"arifah, Beirut ,
{5) Al-M: ’, an-Nawawi, vol.16,P. 163, mN]hnyuAl Mul:lnjnkm]i'l’? 1!4-
Af.‘IJ Imam Shafei . v¢l.5,P, lS.w by Dmrul-Ma' arifah, Beirut
(6} (Sumn Abi Dwu;l, vol.2,P. 22%carlier pefecred to ), Summen w-Tirmizi, vol 3P, 408
earlies refeored to

9.



* Cases From Jurisprudence (Figh Point of View ) *

unlawful for her former husband unless she marries another one and to
be divorced from the latter (",

Imam Abu Hanifa has supm-tcd his opinion by a Hadith of the
Prophet peace be upon him : * The widow is more entitled to get mar-
ried on her own agreement “@ He said in another statement : “ The
guardian has no right to interfer with the widow's affairs “. @ This
statement negates the guardian's guardianship ) ,

It is stated in Al-Bada'i that he said : * Since she is mature and
free, she becomes a guardian for herself in marriage and no need for a
guardian for the young boy when he reaches full age . The opinion of
the majority is that the guardianship of marriage is only for the father
on his daughter who does not reach maturity so as to be her legal
agent because marriage is a useful matter which includes affairs of re-
ligion and life and due to her need to it . Since this affair cann't be ob-
tained by herself while the father is entitled to do so because he can
afford to discrete . Once she is mature, the ianship of others is
over and she becomes the guardian for herself becuause the legal rep-
resentation was for a necessity and now there is no necessity . Thus,
she becomes the guardian for herself .

Secondly :

Marriage cann’t be concluded without a guardian . The majority of
sholars is of the opinion that women cann’t conclude marriage by them-

selves ),
Imam Malik holds that a guardian is a must and he must not refuse
to get her married if he refuses, the ruler should ask him about the

(1) Bada'i as-Sana’j (referred to carlier) .

(2) Muwatta® Al-Imam Malik, P. 356, Narration of Yahya Ibn Yahya Al-Layithi, published
by Dm:LNn!us. Beirut, tenth edition, 1987, Sahih Muslim Bi Sharh an-Nnmn,

L.Fublhhed Duul—l(mub Al-limiyah, Beirut, Lebanon, Sunnan Abj
Dnd.vol 232, by Mohammad Muhyud-Deen Abdul-Hameed, published
EMMM-AS‘I Sidon-Beirut, Sunnan at-Tirmizi, vol.3,P, 416.venﬁedby
ished by Darul-Kutub Al-Imiyah, Beirot, Lebanon, 1987
(J)SuuAbtiud. vol 233, referred to carlier , Sunnan an-Nisa'i, vol.6,P.
by Darul-Fikr, Beirut, Ist edition, 1930 .

“) Ml&&ﬂl(ﬂfemdwe«ﬂa

) g el 1 ety b g e
Al-Mujtahid wa 1
Kni)M-llrmylb.Bem Lebanon, mdsedluon. 1988, Al-Mughni wa ash-S§
Kabeer, Ibn vol.7,P. 356, published by Darul-Kitab Al- Arabi , Kashn{Al-
Qina, Al-Bahouti, vol.5,P. 49, published by Alam Al-Kutub , Beirut, 1983 .
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* Yol V11,1995 25 Edition, Contemporary lorisprodence Rescarch Townmal =

If they mutually agree
On equilable terms “{1},

This case comprises two sides |
Firstly . The woman’s right (0 be got maried . fmam Abi Hanifa
boldslhalmamagecmbeconcludedmlhcconmofthnmhn
fres woman withaut any need 4o & guardian whether she is 8 virgin or
deflowered . He said in another siatement to his friend Abi Ysusf that
marriage could not be concuded unless there is a guardian . As for Abi
Mohammed he is of the opinion that Mardage cann’t be concluded
unless the guardian gives his consent @ , The Hanafl school of thou
has many siatemeats were ascribed (o the scholars Abi Yusuf and
hammad @ , Imam Abu Hanifa supported his view with  the fol-
loﬁnanra'anicvme:

“ Ard beljeving woman
‘Who dedicates her soul
To the Prophet if the Prophet

Wishes to wed her; “ 4,

This indicates that maeriape is concluded on hex consent as well nx
on utterance of dedication. Allah says :

“ 8o if a bushand
Divorces his wife (lrrevocably)
He cann’t, afler that
Re-muarry bher nntil
After she has married
Another busband « ¢},

This means that Allsh hag added marriage to be a right of bess 8
well as He made the marriage of a woman who is divocced irevecably

(1) Sorar Al-Baqarah, veeas 23
(2) MMMWMMMM&: %AL mmnm
eirut, [.ebanom, Al ayst Al-Mobtad,

mhFubWbyDld-ﬁhr
Al-Mirghinani, vol.1,P. 196, by A lMak‘IahhAl-Idaml lastest edition,
al Radd Al-Mubtar tMMMMuﬂllr.wl!.H’SS-ﬁ.pﬂMbyh-

ul-Fike, Beirut, Lebancn, second edition, 1979 .

(3) Soolhd‘usvSmu MMWLI.PP 247.252, published by Darul-Kitab Al
Arabi, mmﬂe&lﬂm

(4)8\mAlAhnb,ma

(5 S\n(Aanth.vmem
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87- Rule on the Father’s Refusal to
His Daughter being Married :

The enquirer said that he has a relative and he has a mature daugh-
ter and many proposers came to her father asking for her hand . But
the father refused them all for illegal reasons . The question is what
has the father to do in this case particularly his daughter has ex-
pressed her desire to be married in various time ? He also asks wheth-
er the woman is entitled to get married without her father's or guar-
dian’s consent ?

The answer in such condition is, the responsibility of the father be-
comes weak and therefore , he hesitates to get his daughter married for
some illegal reasons such as he likes his daughter to be married by
someone who is not a relative on ground that he wants to eschew dif-
ferences among relatives . Another reason for his refusal may be that
he wants his daughter get married to an affluent person or that the pro-
poser must meet the conditions set by the father .

The reason may be a legal one when the proposer is deemed in-
efficient from a religious point of view and the reason may be illegal
and then the father is considered a preventor and this is prohibited as it
came in Muq'il Ibn Yasar Al-Muzni's story . It was narrated that
Mu’qil had a sister and she was divorced by her husband and when
her period of waiting (idda) was over her husband came to re-marry
| her but Mu'qil refused to do so (V. It was said he said to him : * Your
are mean, I have honoured you by marrying her to you . By Allah she
will never be re-married to you * @, the following Qura'nic verse was
revealed in this regard :

“ When ye divorce
Women, and they fulfil
The term of their (‘idda),

Don’t prevent them
From marrying
Their (former) husbands

(1) Sahih Al-Bukhasi, voL6,P. 133, published by Darul-Kutub Al-Timiyah, Beirut, Leb-

anon.
(2) Sunnan at-Tirmizi, vol.5,P. 201, verified by Ahmad Shakir, published by Darul-Kutub
Al-limiyah , Beirut, Lebanon, Ist edition, 1987 .

-94-



* Vol.V111,1995.26wh Bdivon, C porary Jurisprud R b Jourml &

that Muslim must use pure elements in drink , eat and clothes and to
keep them clean from dirt . For this reasan, it commands Muslim ta be
clean and prohibits . Scholars are in disagreement mgmdin%
pimtyandimgmity . e of thern are finm concerning the purity o

the ground which exposed to dirt and later becomes dry and thus it is
pure and prayer can be offered on it . Some of them hold that the
ground is not wholly purified but there is still little impurity on it yetit
15 permissible 1o pray on it due to the factor of necessity . On the other
hand, perbaps the most accusate opionion is the Hanbali school of
thought which holds that nose of the impure element can be impure
by changing its siate unless there is an exception for i1 because te
dryness or watering of the ground blg impure water is inndequate t0
e that it §s free from impurity and the germs that come to asa
tesult of it . The only criterion t decide that is the scientfic malysis .
Therefore, it is impermissible (o cal vegetable , foods, fiuits and the
like if they are watered by impure waters because the eating of such
types causes harm to sovl which Islam ordained to perserve it .

Allah knows best
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on the issue of purity such as the opinion of the soaking of ground
wilhimpuritym%uitsdryingnﬁer!hmothcpoinulutlhmisnod-
foct remains to indicate that impevity and whether prayer is per-
missible on i( . Some of them who hold that it remains impure and
therefore, prayer is ot permissible on it while other say i is pure be-
cause 1ost of impurity has been removed and there s titde ?'uriry
remained and henoe, it is pexnaissible prayer to be performed oa it dus
to the factor of necessity - Some of them hold that changing of im-
pmdthingndownolmmmcmgmm

The view of the Hanbali of thought is the most accurale one
that changed fmpure items remain the same . The indisputable fact
that Islam has prohibited everything that causes harm ¢ man from
food, drink, cloth and the like whether this harm is instandy or a de-
lnyed ene. This is based on existence of harm because the dryness of
the ground does not mean iis freeness from germs that come bo being
as a resalt of impurity .

Thus, watering an impure land with a water is inadequate to
say that impurity has been removed and likewise the cooking of veg-
etable obtianed from a land smeared with impurity is not enough to
judge that the vegetable is healihy and eatabls from a health point of
view. Tt iy also inadeqoate to rule that cleaning fruits obtained from
trees grown in » land smeared with impure elements are catable and so
forth

The criterion is to find out the natwrs of the land on which veg-
etable or frufts are grown and its freeness from germs and this cann’t
be achieved unless through scientific analysis particularly in thig time
in which man’s environment has been deteriorated due to pollution
which we are exposed to and its effect that causes germs to multiply
and consequently cause illoess such as liver illnesses , cancer and oth-
ers.

The change in teste or colour can be occurred s stated In the en-
g‘;mrr:'s estion because the nature of these water has been changed
il state and consequently this change affects its essence

ard it is mot necessary the change lo ba in right but it docs include as
stated above some hams to whoever consumes it and thezefore Islam
has paid attention to the Muslim's purity in his eating drinking, cloth-
%ngnndinevuyaspectofhs life in ardes to ward off harms of impwe-

1y .

In view of the above, it is impermissible 10 eat foods whether veg-
ctohle o fruits and the like if they are watered by impure water .

To sum up, Islam is keen 1o protect man against that affect
his body and his soul as well . It {3 at the same time it is very keen
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The Maliki school of thought is of the opinion that plants and veg-
etable watered by impnre water of grown from impure seeds are puge ,
They bave to be cleaned before caling such as beans and leek and the
like. Ibn Nafi’ said : “ vegetable watered by lmpwre water shauld be
cleaned unless it is later watered by clean waler equating to (he fommer

svaaemumeandquanuty“’

As for Imam Shafei, he is of the opinion that plant grown on im-
purity can become pure by being washed . If the plant has ears, then it
becomes gure withomt being washed such as cocomber and branches
of trees and its fruits walered by impure water . They are impure .
They cann't be purified by cleansing or changing such as the dog even it

is bummed and becornes ash @

Imam Ahmad is of the opinion that impure materials cana'( be
purified by changing except wine if it is changed by itself to vinegar
as slaled in Al-Mughni . Other impure materials it cann’t be purified
even they are burned and become ash ang fikewise swine if it is fell in
8 Salina and becomes salt . The same can be said about smoke em-
anating from impurties and vapour that evaporales from impure water
if it is formed in a shape of dew, it is considered impure™ .

As for [mam Ibn Hazm, heholdxmatdeadamma!sormnglftlwy
are burned and turned into ash or earth, they becorne purc. This is
bascdon&enﬂesglvmbyaﬂahmdnngsmtﬂmofpemxblcmd
impermissible .For the rule is dropped and becomes different from
that one called by Allzh ), Imam ash-Shawkani shares Imam iba
Hazm’s view 9,

Based on these statements, it is obvious that scholars were in dis-

agreement concerning purity and impurity . Some of them wers firm

(l) Muuhu-klcl Sheikh Ulaish, Vol.1,PP, 48-49, ludby Daryl-Hilr, Belrot,
Lebanon, Iu cdldom, 1984, scc Maw a&eﬂﬁe and Baraishabn a-Taj
by Dan.ll-ﬁh mﬂum 1978
Q@ m%:lm-ulhuj.ash r§I|i.\'t:h.l.‘\1 - Khatssb s Metn Al-Mihyj, an-Navwaw]
g lished Imh Akllebi AFHalabi and Sons B md
1958, seeNiluylz uhtzg Ua Sharh Al-Mlha;.arlei w 0t 247
hed Mustapha Al-Babi Al-Halaki and san's Bookshop and press, Egypt, lagt

967
<] Aanshalwandﬂmmhbea MQm‘qun.vol.lP 136, verifid by Dr. Ab-
Oul-Ghafar Salirma Al-Bandari, e by Darul- llmmh.Belm. 1988 .
“ mma.ammh« o yol.1,E. 136, vuiﬂul Abial-Ghadir Salima
blished by Dansl-Knpyb Al llmyah.
5, sw»Sui{aﬁm.n ash-Shawhasi, vol.LPP, ﬂj!.uﬂ&dhymhmuillﬁm

2aid, publishod by Daral-Ruth A)Timiyab, Beiut, Lebanon, Ist edition, 1985 .
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Unless it dead muft,

Or blood ourth

O th Besk o soine

For itis an abomination

Or, What is impicus (meat) @),

The prohibition of the flesh of swine is for a reason due & its im-
psities and dirtiness . Al-Jalalah @, is prohibited to cat its meat for it
eats

Purity and impurity are among the major juristic issucs in Islam

and jurists strive hard in this feld so as to facilitate and solve problem
t Muslims in this regard &t all time and ages.

According to Imam Malik, impure things if it touch ane's cloth or
body and the like , they are considered impure whether the impure
thing dry or wet and it cen be changed to state of purity by washing it
Abu Moltammad holds that if a place is soaked with impure things
that makes it impossible to get ride of that dirt, the place remains for
ever itnpurs whereas Abi Yusuf is of the opinion that the place of im-
purity be soaked three times with water and be dried and con-
se?uuty most of the impurity is removed and the remainder is forgiv-
sble due 1o necestity . It is also possible, according to the Maliki
scboolnfmuughl,ifmimpm'emalaialsmmgwnd.ilwouldbe
permissible to pray on that place once it dries Imam Zafar holds
that praying in that place is impermissible. According to the Maliki
Moftho#ht.ommm’ g this point there are two giatements :
- fisst, Abi Yusf's statement, the plack is not wholy pere but partially

remains impure and it is permissible to pray on it dug to the factor of
necessity, Second, the statement of Mohammad who bolds that the
place is pure in its reality because by the lapse of time it chauges
things to earth and there will be no impact of impurity such as dung
con earth if it is burned by fire and turned to ash and the clay of the
dmeinge if it deies and there is no indication to it. Likewise imapurity if
itis buried in ground and there is nothing to show its effect by the pas.
sage of time ¥,

(L} Swrut Al-An"am, verse 145,
An animal which ess dung .
Bada'i as-Sana‘{ A Tanech ash-Shara'i, Imam A-Kasani, vol.1,PP.84.85, published by
Darul-Kitah Al-arahl, Beirut, second sdiion, 1983, sea Hashlyar Radd Al-Muhtar,
wmmm.imm-m.pﬁjsmw 1T, Beinu, second edition,
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86- Rule On Eating Foods Waterted
By Impure Water :

The enquirer said that he had bought imparted vegetable and afier
being cooked he noticed a change in its taste not being experienced
before and consequently he disliked to eat it . He asked same of his
acquitanceship about its fact . He found out that it is being watered by
impure water and that is the reason behind the change in its taste . The
enquix'}al‘s question is whether that type of food is permissible to be
caten

The answer is that , Islam i3 keen to protect man in his body and
his soul and at the same time it is keen to see man uses everything Lhat
is pure and cleun whether in foed, drink and clathes as stated in a
Qura’nic verse, Allah has commanded His Messenges

" And thy garments
Keep free from stain ! (),

Allah the Most High said in another verse :

“ For Allah loves those
‘Who turn to Him constantly
And he loves those
Who keep themselves pure and clean “ @ .

Islam has prohibited impure becguse in it , there is a harm for
bady and soul such as eating a carrion, blood and the meat of swine.
Allah said in this context :

“ Bay : “I find not
In the Message recclved
By me by inspiration
any (meaf) forbidden
T be eaten by one
Who wishes to eat it,

(T;meﬂ-mdm.md.
(2} Surat Al-Baqarah, verss 222 .
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Thus it is émpérmissible for a litgant in a dispule to take the fortune
of his partner without his conseat and this right will be dve on him un-
less he gestores it to his owner or he asks him his ﬁinvenessandlhe
latter gives his pardon to the former accordingly while the judgement
of & judge does not benefit him from a religion point of view .

Allsh Knows best
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Asforhnmﬁhmaﬁ.heisofmenpinionlhalthcnﬂeofa'm
does not change the essence of a tung as stated in the
meationed Hadith because it is based on a false testimony, If a judge
ruled that one of the ladies is a wife of someone on a false testimony,
it is not lawful for him inwardly and she should refuse him if it is pos-
sible but if it is failed then he should bear the sin whife she is sinless
becase she is forced to do so =,

[mam Bin Hazm holds that the rule of s judge does not make an
impemissible becomes lawful and vice versa. Abu Mohammad has
criticised [am Aby Heif2 in the issue of false testimony and be
mentioned the Hadith of the Prophet (pbuh) “ you mey come o in dis-
pute and one of you may be stronger i his argument than his brother
...“.Abuﬂ?iohammmlsaﬂ:hm £ ALk (ohel] docs
“ since the judgement eseenger of Allsh not
make an impenmissible  becomes Lawful, how abont l(hi p}m of
the one who comes after him “* @ |

To semmarize the case, rights bejong to its owners according to the
legal raeams they have obtained it, He who encrosches on these rights

agy illegal means , ceninly, he would wrong its owners .
These rights cann’t be dropped uless they are waived by its owners
vin permissible acts such as sale, gift and in charity .

If a rule is issued by a judge in favour of one of the litigants and he
is certnin that he does not it but he succeed to soppost his
claim by a fakse testimony, it  the rule) does permit him to take bis
brother's right without his consent. The majority of scholas are in
agreement save Imam Abu Hanifa that the rule of a judge can be ef-
fective whereas it is not from a religion paint of view because the
judge deduces his rele accerding to what it to him. He who
takes others right, ke will be sinned as stated by the Prophet (phuh) “
Some of you come to me in dispute and it may be cne of you i
stronger in argmment than his brother and 1 rule in his favour ac-

ing, Beware! if i give one of you something from his brother's
vight, do not take it for it is a piece of five . '

lished by Drarul-Kilab Al-Arabi, 1 Al-Qina’ Ann Mato Al-Tqea, AJ-
Budoot Yo 358 e by Al 21 Ko, pru fan Muo A Tome AT
Iradur, Al-Bahowti, val 3, FP. 500-501, i Fila, Malalib Uly Al-Nuha
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has ony revealed it ),

Imam Malik are of the view that the judgement of a ruler does not
make the unlawful becomes permissible and vice versa because the
judge makes a rule according to what is revealed before him and
cann't convey the false when he knows it fact that to say permissible

ornot @, Judiciary does not change the rule even it is not refuted but
remains dependable on the Muslim and thus * It is impermissible for a
claimer who claims that one of the ladies is his wife and supported his
claim by a false testimony and the judge ruled in his favour believing

that the testimony is true. The plaintiff should not keep her as a wife" ),

As for Imam Al-Shafei, he is of the view that the judgement of the
judge if the fact is different from the revealed one, the latter should
be applied. If a judge issued a rule on basis of false testimony of two
persons believing &m they are right in their testimony, it does not
mean the solution for the dispute as stated by the Messenger of Allah
be upon him : “ some of you may come to me in dispute and one of
you may be strong in argument and I judge in his favour according.
Beware ! everything I give you from your brother’s right, don’t take

for it is a piece of fire * @) ..

(1) See Durr Al-Hukkam Sharh Majalat Al-Ahkam, Ali Haider, Arabized by Fahmi Al-
Husseini, vol. i

(2) See at-Taj wa Al-Ikleel Li M Khaleel, Al-Muwaq, Hamish Muwahib aj-Jaleel,
AlHatab, voL.6,PP. 138-139, Published by Darul-Fikr, Beirut, second edition, 1978 .

Al-Ajfan and Abdul-Hafeez Mansour, published by Dar Al-Gharb Al-Islami, first edi-
tion, 1995, see Sharh Manh Al-Jaleel, Sheikh ulaish, vol.8, PP. 353-356, bhshed:{
Darul-Fikr, Beirut, Lebanon, first edition, 1984, Awjaz Al-Masalik Al'aﬁuwau -
Inam Malik, Al-Kandshlawi, vol, 12, PP. 93-94, Published by Darul-Fikr, Beirut, Lebanon, 1980 .

Al ulu;i Ila Sharh Al-Minhaj, ar-Ramli, vol.8,PP. 258-259, published by
Mustaph Al-Babi Al-Halabi and his sons company, Egypt, latest edition, 1967, see Al-
Majmou Sharh Al-Mohzab, An-Nawawi, vol.20,P, 151, mblished by Darul-Fikr, Mugh-
ni la Ma'rifat Ma'ni Alfaz Al-Minhaj, Al-Shirbini, vol.4,P. 397, published
by Mustapha Al-Babi Al-Halbi and his son's cmnpuy.gﬁpl + 1958, Matn Al-Minhaj,
an-Nawawi, vol4,P. 397, Hamish Mughni Al-Muhtaj, Published by Mustapha Al-Babi
and his sons Company, Egypt , 1958 .
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vpon him said : “ some of you may come to me in dispute and one of
you may be sironger in argument than his brother and , judge in his fa-
vour accordingly . Beware ! everything [ give to you from your troth-
er's right, don’s take for it is  piece of fire (1},

According to the enquirer’s question the judge hes judged in his fa-
vour despite the fact that be encroached the right of his . There-
fore, it is not permissible for him to take it even the rule is in his fa-
vour. Imam Abi Hanifa bolds that & rile remains effective only in
affairs Jike sale and hiring whereas it is not in affairs like inheritance
and lineage .

If for expmple somenne claimed that he bought a horss for ten Di-
nars and the defendant denied that . The plaintiff brought someone to
testify falsely and l.'lllnzdiudge issued hi¢ rule accordingty and the plain-
tiff took the horse and paid the ten dinars . Then the fule is effective
even the truth is contrary . There is another example to clarify this . IFf
somsone claimed that one of the ladies is his wife and he proved it
falsely and the judge ruled in his favoar, then she remains lawful for
him and he deserves to enjoy himself with her and she as well . ’

As for imams Abi Yusuf and Mohammad Wazfar as well as the
three Imams (we will see later) they hold ,that rules are effective even
according to false testimony but it cann’t be effective from a religion
polnt of view .

Therefore, the horse and the lady are not lawful to plaintiff from a
religion point of view because the false testimony even il is an argu-~
ment in open but inwardly is not and this the viewpoint of Hanafi
school of thought . That is (o say judicjary and j ent are the ap-
pearance becauss the rule was confirmed befare judiclary and the role

(1) Sakih Musline Bi Shach en-Nawawi, vol.12, P. 4, published by Dorul-Kutob, Al-
i Beirut, Lebanon, Fath Al-Bani Bi Sharh Sahih Al-Bukhai, Ibo Al-
Asgalani, vol.5, P. 340, pwblished by Dar ar-Rayan for Hirtege, Cairo, 1986, Mowat's
AHmam Malik, P. 509, Yalya [tm Yatrys Al-Laythi’s namaton, by Der s~
Nafa'is, Beinl, tenth editinn, 1987, Musnad Al-imaen Ahmad, P. mmﬂ
Al-Makah Al- . as-Swonan Al-Kubes, AlBaihaqi, vol10, P. 149, pul hy
Danil-Ma'rifak, Befrut, Tzbhos .
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85- Rights Cann’t be Dropped Unless
They are Waived by its Owners :

The enqueirer says that be used 1o be a patner in a company and

he disputed with his parner due to financial differences and con-

y he sued him and the judge issued a decree in his favour de-

spite the fact that he feels that he had wronged his parmer. He askes

whether the judgement of the judge makes his partner’s rights lawful
to him ?

The unswer o this question is lhms, rights &ce belonged to fts own-

ers and he who cocroaches upon it, undoubtedly wrongs its owners.

Injustice is fprohibited by Allsh for Himself as the stated in the fol-

lowing verse :

“ God 15 never unjust
Im the least degree ; <

* And not one will thy Lord
Treat whth Injustlee @)

If this is in Allah's right amd it is also prohibited to wrong Allah's
creatures as stated in the Holy Hadith “ O My creatures I have pro-
hibited injustice nnto Myself, and I have made It prohibited
among you so don’t wrong each other ¥ G,

Therefore, right is belonged to his owner and it cann't be dropped
unless it is waived by itz owner throught one of lawful acls such as
sale or gifi or charity and the like .

Hence, the judge’s rule does not make the lawful becomes va.
lawful and vice versa. He only tries to know the real owner when lig-
itants come (o kim in dispute, He mﬂyber;%hututmnx in his rule. If
he sueceeds 1o judge, his reward will be doubled, but if he falls, he
will not be sinned. First of all , he (the judge) should base his judpe-
meal on good faith a3 well as to be impartial as the Prophet peace be

veaso 49,
() Sahih Mustim Bi Shath an-Nawawi, vol.16, . 132, published by Darul-Kutuh Al-
Thwjysh, Beiret, Lebanon, Musasd Al-Imam Abmad, vol 5P, 162, Published by Ak
Makish Al-Islami, Kanz Al-Unal, vol 15, P. 924, Mua'ssasst 20-Riszlab, Belrut, 1979
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Tt is not allowed to eat prohibited food without existence of necessity.
Thus, if we compaare the law of neceasity in eating to that of working.
the worker is not foreed (o work in a place desfs in prohibiled matters
because it 18 posible to find another job ather that ore deals in pro-
hibited maters .

1n shor, any contract concluded on a prohibited sct is invalid aad
everything siems from it Is considered impenmissible. Every :;FV
hitdted by Allah or His Messenger is considered a sin and bad and one
must wardext it off even it seems Lo him that he will gain benefit from
it. Since the prohibled act js indivisible, and since that it is im-
pemmissible to benefit from 1t , the work of a labourer in a place prac-
tises wnlawful things Is considered impermissible as well as that wage
he gains from working there is imgure , Thus, the worker in this case
is not forced by necessity to work in that place because it is possible
for him to find a varity of jobs as an altemative . The most importan
condilion that governs necessity is the nan-existence of altermative o
resort to so as to preserve the life .

Allah Knows best
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And the flesh of swine

And that on which

Any other nampe hath been Invoked
Besldes that of Allah

But if ome ks farced by necessity
Without wil] ful nee

Nor transgressing due limits,

Then is gulltiess.

For God Is oft-fargiving

Most Mergiful “

% But if any is forced
'II;‘! honger, with no incllnation
o transgresslon, God is
Indeed oft-Forgiving
Most Merciful “ @,

Thus eating from fawful things is an obligation and this includeds
prohibitdon ol’g eating the unlawﬁfl things . Al?ah has excludes camion
» blood and the flesh of swine as well as others that the name of Allah
has not been invoked on it. In order to preserve the self Allah has
conunanded us Lo eal kom the prohibited ones bul there are certain
conditions o be met such as existence of a famine and not to find any-
thing looc)ax except these prohibited as well to eat only (hat satisfies the

Imam Ibm Gudamab siad in Al-Mughni : “ Scholacs are in agree-
ment that carrion s prohibited in case of option but il is allowed in
case of neoessi:z:s well as other prohibited. Itg lawfulness would be
only to satisfy Lhe huager and 1o think that you will die if you do not
¢at. Any amount eaten after satisfication nﬁ:‘unge: 18 prohibited un-
amiously 4,

(5) Sural Al-Bagerad, versc 17
2) Surt Al-Me'ids, ver 3. ]
(8)] WNQ(&AI.!*!%I«m. Ibo Earheer, vol.1,P, 211, Published by Darul-Ma'nifsh,

#) AbMughai wa mib-Shark Al-Kabeer, vol.}1, Bidayat Al-Mujtabid wa Nehayst Al-
[bw Rashd, vol.)P, 476, pablished D-\L{-Kuub -Ouniysh, Heirul, tenth
1928, Al-mtjmou Sharh Al-Mubszah, An-Nawawl, vol.0.P, 52, lwg
Dered-Fikr, Hashiyal Radd Al-Muhtar 818 ad-Ourr Al-Mukhisr, vol.6, PP, 33839,
pubtisked by Fiky, Beirwt, second editioe, 1979, ad-Durs Al Mukhtar Sharh Tan-
woer Al-Abuar, vol 8PP, 138-339, by Denu-Fiky, Brisul, socomd edilion,
1979, Agd Al-Jewahir Al-Thaminsh, [hn Skas, vol.LE. 603, verified by Di-Mohacumed
Abu Al-Ajfn’gd Abdul-Hafeez Mansour, publsihed by Dant AlL-Gharh Al-lalasmi,
Gra editioa, |
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as well paying for it and taking a wage for its hiring because it is sim-
ilar 10 eating the fortune of others in vain and therefore, it is im-

permissibls to hire singers ar somecus to carry wine or the like @,

Imem Ahmad i3 of the apinion that everything whose benefit is
prohibited such ag adulrery, musical instrument, wailing and singing
are impermissible and therefore it i8 not allowed to hire for it. It is also
mmpermissible to hire someone to write songs or weiling words. It is
said in Al-Muoghmi : ** It was repored that Imam said that the
food of a porter bought from the wage of canrying a swine or a carrion
o wine to as Christian is abhorred, “ But in other aarrations other than
this it is not permissible such adultery because the Prapbet (pbuh)
cursed the one who carries it and the one to whom it is caried @,

The opinion of the majority of Scholars is that any hiriog for a
pmhibift_edzisinvdidand?\{herymmmundh. of
as for the second of the question ing performance
work due to bwmitedn cpnlmﬁmmesqu mmﬂl;?::mt:gwmk in a ph;:

deals in prohibited matters. According o the enqusirer’s question,
was forced to da 50 . This raises the question of recessity and the cir-
cumstances compel one ta reson to that type of job .

In essence, Muslim is abliged not to commit any kind of pro-
hibited matter unless his/her life is in danger, assm:;ybyAﬂahme
Most High in the Holy Qura’an :

* O ye who bijeve !
Est of the good things
That we kave provided for y on,
And be grateful to God
It it is Him ye worship . % ®

# He hath only forbidden you
Dead meat and blood

Rihibani, vol.3,FP. 606-607, Manshourat Al-Makisb Al-Islami, Damascus .
[3) Surat Al-Baqarsh, verse 172 m
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According to Imam Abi Hanifa, the job hired for must be cnsz 1o be
carried out and thus it is impermissible to hire someone 0 achieve a
benefit uneasy to be carried out such hiring a human being for the pur-
poses of joy and amusement as well as hiring a female singer and a

wailer for siging and wailing ",

As for lx}um Malik school ol;, ﬂou hl'rlrlcndm Ibn Rnsh:l! h:;hdli,vitkd
hiring into four parts : permissible, a , banned and prohibited
The permissible one such as working of a handicraft for the benefit of
the le.The abhorred one is such as working of a cupbearer. As for
the mod one is such as hiring the self to perform the duties of his
own home and breast-feeding one's own child . This kinds of hirings
if they exist, they are to be annulled but if they occurred only in the

deserves the wage. As for the prohibited hiring is the hiring of

one's self to work in a place sells wine or to take care of swine. These

I types of hirings should be invalidated before starting work, if he did

work, the wage gained from that work should be spent in charity . @

According to the Hanafi school of thought it is not permissible to hire

someone to teach singing or to teach how to use musical instruments

in line with the Prohet’s Hadith : * If Allah prohibited something, its

price is also prohibited * . The contract of hiring to attend swine and

in a place deals in wine should be annulled the doer should dis-
ciplined if it is proved that he knows Islam’s position towards it @,

Imam Al-Shafei holds that hiring is a contract to achieve a benefit
well known, exchangable and lawful * ), Thus hiring is conditioned
to be lawful and consequently hiring musical instruments is prohibited

(1) This is different from hiring someone to write songs and wailing words according to
the Hanafi school of thought. See Bada'i as-Sana'i Fi Tarteeb ash-Shara'i,
vol4,PP.189-190, published by Darul-Kitab al-Arabi, Beirut, Lebanon, second edition,
1982,sce also Nata'ij al-Afkar Fi Kashf ar-Rumouz wa as-Srar, Qadhi Zada ala al-
Hidayah, al-Mirahinani, vol.9,P. 98, published by Darul-Fikr, Beirut sccond edition, Sharh
al-Anaya ala Al-hidaya, Al-Babrti, vol.9, P.ﬂm Darul-Fikr, second edition .

(2) See Manh aj-Jaleel Ala Mukhtasar 1, Al-Sheikh Ulaish, vol.7,P.489, pub-
lished by Darul-Fikr, Beirut, Lebanon, first edition, 1984 .

(3) Sharh Manh aj-Jaleel, P. 498, sce at-Taj wa Iklecl, al-Muaq, vol.5,P.424, Published by

Fikr, second edition, 1978 .,

(4) see Kifayat al-Khbar Fi Hal Ghayat al-Khtisar, Al-Imam Abi Bakr Al-Husseini Al-
Hasni, vol.1,PP. 309.310, published by Darul-Fikr see Nihayat al-Muhtaj Ila Sharh al-
Minhaj, ar-Ramli, vol.5,PP. 269-272, published by M al-Babi and his sons

and publishing House, Egypt, 1958 , Hashyat Abi Al-Dhiya Nuradeen Ali
Iba Ali , vol.5,P. 272, Mus Al-Babi and his sons and
m}iﬂ: House, latest edition, 1967, Mughni Al-Mubtaj Ala Matn Al-Minhaj, Abi
iya yaha Ibn Sharaf an-Nawawi, vol.2,P. 337 .
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even in its appearance there is a benefil due to our believe such as usu~
ry we think that if we devour it, we wilk achieve an interest through
easy ways. The one who offers bribery, he thinks that he will gain a
benefit from that and the same thing can be applied on the one wha
commits sins thinking that by doing 5o , he will obtain joy and pleases
himself even it seems trie in its appearance bwt in fts subslance there
is 2 hamn. The result of usury is loss and waste of fortunc as Allah says :

“ God will deprive
Usury of all blessing
But will give increase
For deeds of charity “ ™.

And the conseguence of bribery is deprivation of Allah’s merey as
the prophet peace be upon him said : “ Allah curses the briber and
the one who accepts hribery ss well as the one whe intercedes for a
bribery” : @, The resuli of coramilting sins is the punishment as stat-
ed by Allah in the following verse :

' Those who earn sin
Open ar secret
WIll get due recompense

For their earning . “ 9.

Therefore, every prohibited act i pruhibited doe to a barm will be
occarred whether in the life or the religion.

The prohibited act is indivigible . The act which is prohibited to be
done is also prohibited to benefit from . Hence, hiring is a contract to
do something lawful. If a contract is concloded to rent a place for setl-
ing prohibited items, then the contract is invalid. If the conlract is con-
cluded to employ someons to perform 2 prohibited activity, then the
contract is invalid too. Sometime the contract is valid but it is invalid
such as hiring someone’s father or mother. This is considered a dis-
respect for someone's father or mother because it is a disobey and
eyery contract conchaded on a disobey is invalid.

(1} Swat al-Bagacab, versy 276 X

() Musnal Allmam Abmod, vol.388, pubilished by the [slamic offics, Mujama® az-
2awa'id wa Manha' al.Fewa'id, al-Haithami, val. 4,1 199, &ublished by Dar ar-Rayam
for Hesitags acd Darul al-Kitab al-Arabi, Esnz al-Umal, volL6,P.133, published by ac-
Risalah Bsablishkmeat, Beirut, 1981 -

(3) SuratAl-Ana'm, verse 120,
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84 - Rule on the wage gained from
working in a place Dealing in
Prohibited matters :

The enquirer 5ays that one of the laboarers travelled lo a country
in search for a job but circwmstances had forced him o work in a
place dealing in prohibited mavters. One of his friend adviced him to
abandon that job and looks for a permissible job from an Islamic point
of view but he hesitated to do so lest that he would ot find a job. The
question is such 3 wage is it permissgible or not ?

The answer is a two fold . Fiest, working in places which deal in
impermissible asts such gambling, selling of wine and the like. In es-
sence, Islam prohibits performance of ali kinds of prohibited things
whether by erecting a place for gambling or woeking in a place selling
wine or selling wine itse}f as Allah the Most High stated in the Holy
Quwr'an;

“ Eschew all sins
Open or secret :
Those who earn sin
Wl get duze recompense
For their “ earning . ¥

* Bay : The things that my Lord
Hath indeed forbidden are :
Shameful deeds whether open
Orsecret", @

* He allows them as lawful what

Is good (and pure) and prohibits them
From what Is bad (and Impare) “ 9,

Everything that Allah or His Messenger Prohibits from deeds
are considered sins and bad things and therefors we have to shun it
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sidered a formal sale 1o avoid settlement of one's debis and this is de-
peadable on peoofs , ooce it is proved so, the sale is invalid .

Allsh Knows besl .
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The Messenger of Allah may peace and blessing of Allah be upon

him said : ** Verily sale is agreement * (¥,

Among the sales that are void of agreement is the artificial sale,
although the (mnmes agree in connivance, but their agreement is
not real which es it unreal as well as it is illegal. This kind of sale
is invalid as Imam Abi Hanifa, Abi Yusuf and Mohammed hold.

In another statement of Imam Abi Hanifa it is valid @,

Imam Malik is of the view that this kind of sale is invalid because
the two parties meant to show agreement in order to achieve some-
thing impermissible through a legal appearance but in fact they mean

something not allowed in the Shari’ah @

The Shafei school of thought agrees with what had been narrated
about Imam Abi Hanifa that this type of sale is valid. If the two praties
agreed that the sale was concluded to be real but in fact it is not , the
sale can be occurred and if they agreed that the value of the sale is one
thousand and they reveal that it is two thousands, then the value of the

sale is two thousands ) ,

Imam Ahmad holds that the artificial sale is invalid for the two
parties do not mean to sale and they are treated as jesters ¥,

To sum up, the formal sale whether in debt or preemption and the
like is invalid in view of the majority of scholars. Thus, the selling of
the real estate and pieces of land to one's wife or relatives is con-

(1) Sunnan Ibn Majah, vol.2,P. 737, verified by Mohammed Fou'ad Abdul-Bagi, published
by Dar Ehya al-Kutub al-A'rabiya &FM&MB&‘MWEW As-
Sunnan al-Kubra, Al-Baihagi, vol.6, P. 7.pllbhshedbyl?uulMl'mhh.Beum.Leb~
anon, Kanz al-Umal, al-Bi u‘huFavm.voUP 91, published by ar-Risala
ment, Beirut, 1979,

(2) Bady' as-Sana'i Fi Tarteeb ash-Shara'i, Al-Kasani, vol.5,PP, l76-l17.pubhshedby

Kitab Al-Arabi, Beirut, second edition, 1402H, (1982), Hashiyat Radd al-Muhtar
llMukbll lhnAhdcm.vol.S PP. 273-276, published by Dar al-Fikr,

edition,
5 nnl-lkleel, ukhusu Khaleel, Al-Muwaq Hamish Muwahib aj-Jaleel, al-
Hnb.vol.l.ﬂ’” M?Dﬂdﬁhmondedmon 1978.
awawi, vol.9, P. 334, published by Darul-Fikr al-

Sece al-Mughni wa ash-Sharh al-Kabeer, Qudumb.vo“,l’upubllslndbybuul
Kitab al-Arabi Beirut, 1972 Kashaf al-Qina’ ann Matn al-Eqna‘a , al-Bahouti, vol.3,P.
19, Fﬂmwmxm irut, 1983, Sharh Muntaha g al-Bahouti,
vol2,P. 140, published by Darul-Fiks .
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CASES FROM JURISPRUDENCE
(FIQH) POINT OF VIEW ™

83 - Rule On The Impact Of a Artificial
Contract Toward The Others :

The enquirer says that he had asked his debtor to settle the debt due
on him from the real estate that he owns but the debtor claimed that
he does not own anything and what be used to possess of lots of tand
and real estale have already been sold. The creditor was not convinced
and was certain that the debtor s0ld all his real estale to his wife and
his relatives with the purpose of eschewing to settle his debts.

‘The enquirer asks about the validity of this type of sale ?

In an answer to this question, this type of sale ot most cases con-
cludes in connivance with the other party sa as to avoid poyment of
debts. It can be occurred in different forms such as the one
by the enquirer . Another kind of this sak is the connivance of the
seller with the buyer in agreeing 1o increase the price of & real estate
or & farm and the like in order to discourage the one whe possesses the
right of preemption. There is aiso another form such as the claim of
somenne of beang bankrupt but in fact he is not and he acknowledges
that he is indebted to one of his relatives in order that his relative will
share wilh the real creditors in the money and by this doing he witl
guarantee that some of his money will be restored ta him.

Since agreement is one of the conditions of the sale, Islam has
vented all types of sale that are void of sgreement as stated in the fol-
lowing Qur'anic verse :

" I(E]at ye who believe |
not up your property
Among ylourselves in vanities
Buot [t there be among yon
Traffic and trade

By mutual good.-will “ 81 |
(*) Theso cases are sent 1o tha journal by tha readers . The proprictar and edito-in-Chael
s questions

mswers b g
(1) Surat an-Nissa, verse 29 |
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Seventhly : Right of couple in Sexual Relationship :

To be deferred until completion of Its research .
The Council recommends continuation in confiming that Haj sea-
son had nol witnessed any kind of epidemic or AIDS diseases .
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In view of the nbave, If infection is not afraid of ameng the sonnd ,
the isolation of patient is not obligatory and the patient may contact
with other patients according to the adopied medical procedures .

Secondly : Intention of Transmiting Infection :

Intention (o transmit AIDS to another healthy one through any
form is prohibited and considered among the grave sins and the sinner
deserves to be punished and this punishment differs according to the
gravity of the act and its effect on individual and socicty . If the In-
tender means to spread this bad iflness in society , it is considered a
type of crime of mischief which necessiates to be punished according
to the text of the verse 33 of the Sura Al-Ma’ida. If the inteader means
to harm certain persons and the infection is transmitted and the victim
did not die, the criminal  (intender) should be punished on dis-
;;etion 1 ﬁs . If the victim dies, execution of the crimiinal should

consil .

Thirdly : Abortion of the Infected Mother with AIDS :

Due to the faet that transmission of infection from the infected
mother to ber child does not occur except after the breathing of the
soul into the fetns or dusing the delivery , the abortion of the fetus is
impermissible to be carried out ,

Fourthly : Right of Custody of the infected Mother with AIDS =
As the recent available medical data confirm that there is no risk
for the Infected mother to take care of her child and breast feeding it.
the mother should not be deprived of the right of custody of her child
unless there is a medical report prevents that .
Fifthly : Right of the AIDS - free spouse in divorce :
Wife has the right to be divorced from the infected husband be-

cause AIDS ig contaglous discase whose infection is basicaily trans-
mitted through sexual intercourse and vice versa .
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Rule No . 94/7/9D
In Respect of
“ Acquired Immuno Deficiency Syndrome (AIDS )
And the Juristic Rules Pertaining to it %

The Islamic Council of Al-Majma‘a al-Fighi beld its ninth session
at Abn Dhabi , United Arab Emirates from 1-6 April, 1595 . After re-
viewing the research received by Al-Majma’a concerning the * Ac-
quired Immuno Deficiency Syndrome {ATDS) as well as the rufes per-
uiniz(ﬁoto it and after hearing to the discussion, the Council has ruled
the following :

‘The Council bas considered the subject comprises two characters :
first , the medical features of the AIDS regarding ils causes, ways of
transmission and its risk ; second, the juristic opinion which include :
a) Rule on transmissien of AIDS intentionaily .

c) Rights and obliglations of the patient suffering from AIDS :
1)} Ruele on abortion of 4 mother infected with the virus .
ii) Rule on custody of an AIDS - frce child whose mother is in fected

with the virus .
jii) Right of the AIDS - free spouse in divarce .

iv} Right of the mate in sexvel relationship .

4. AIDS is ta be considred 2 terminal Disease .
Firstly : Islolation of Patient :

‘Medical data which are aveilable now confirm that infection with
the HIV is the acquired immuno deficiency syndrome which cann’t be
transmitted through living together , contact, breathing , insects , eat-
ing , drinking, sharing swimming pools, sitting chairs, lablewsre and
the like, Infection can only be transmitted through the following ways

1- Sexual relationship via - any form.
2- Transfusior of contaminated blood o its derivatives.
3- Usage of contaminated needles particularly among drugs users and
¢ of razors. )
4~ Transmission from infected mother to her child during pregnancy
amd delivery .
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profit that results from the speculation in order to avert the benefit of
the mortagagee .

Fourthly :
It is permissible (o seize accounls if it is agreed upon between the
bank and the customer .

Fifthly :

In essence, transaction with should be based on trost and faith-
fulness by disclosing the data in a manner that shuns confusion and to
be in harmony with facts as well a5 to be consistent with the legal con-
cepl . This should be applicable on banks because they have acconnts
and this ohliges them in be trustful in order not to exposc the clients
torisk .
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Rule No. 90/3/9D
In Respect of

% Bank Deposits { Bank Accounis )

The Islamic Council of Al-Majama’ Al-Fighi held its ninth ses-
sion at Abu Dhabi, United Arab Emirates from 1.6 Dhul-Qa'idsh
1415H corresponding to 1-6 Apeil, 1995 . After examing the research
received by the Al-Majma® conccming the bank deposits (bank ac-
counts) and hearing the discussions pertaining 1o it, the Council has
ruled the following :

Firstly :

a- The cument accounts whether are deposited to an Islamic or usuri-
ous banks are loans in the view of jurisprudence ard the banks in
which these deposits are kept legally they are obliged to restore it
whenever the depositor requiresit.

b its kept ot banks which abide by the Shari'ah rules sc-
cording (o an investment coniract in retum for a portion of a profit
whose capital of speculation is subject to the Islamic ) arion
nules among which is the impermissibility of guaranteeing the cap-
ital by the bank .

Secondly :

Guarantez on current aceounts should be on the sharesholders a¢
long as they profit from the investment but despistors should not be
inciuded in guaraniecing the current accounts because they have wot
lended it orentitied to profitby it .

Thirdly ;

Deposits are permissible to be mortzaged whether they ace current
accounts or investment deposits . Mostgage should not be applied on it
unless the own;rm o;ﬂcmmunt is notified I(l)’f m;al:k n;ak(; use of his
account during of the mortgage . If the s the morigag:
ee, the amount should be uansfen'cgd%o an investment account n:ga
manner that there is no longer any guarantee and thus it is transferred
to the speculation and the owner of the account is entitled to obtain the

0-
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Rule Neo. %0/3/9D
Tn Respect of

“ Bank Deposits ( Bank Accounts ) “

The Islamlc Council of Al-Majama' Al-Fighi held its ninth ses-
sion M Abu Dhabl, United Arab Emirates from 1.6 Dhul-Qa’idak
1415H corres to 1-6 Apxil, 1995 . After examing
received by the Al-Majma’ concerning the bank deposits (bank ac-
counts) and hearing the discussions peraining to it, the Council has
suled the following :

Firstly @

a- The current accounts whether are deposited to an Islamic or usuri-
ous banks are loans in the view of jurisprudence and the banks in
which these d itsmkq:tle%nllylheymohﬁgdmmtoteit

whenever the itor requires it .

b- Deposits kept a1 banks which abide by the Shari'ah rules ac-
copding 1o an investment conteact in retwm for a portion of a t
whose capital of speculation is subject to the Islamic ation
rules among which s the impermissibility of guarantezing the cap-
ital by the bank .

Secondly :

Guarantee on current accounts shauld he oo the sharesholders as
long as they profit from the investment but despistors should not be
included in gueranieeing the cument accomnts because they have not
lended it or eatitled to profit by it.

Thirdly :

Deposils are permissible to be morgaged whether they are curcent
accounts or investment deposits . Morigage should not be applied on it
mnless the owner of the account is notified of not to make use of his
accoum during the period of the mortgage . If the bank is the mortgag-
ee, the amount should be transfecred ta an investmem eccount in a
manner that there is no longer any guacantee end thus it is transferred
{0 the specuiation and the owner of the acoount is entitled to obtain the

/
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¥roviding thera with the necessary requirements of production in
form of machines, equipments or materials such as the capital in
return for obtaining their products and remarketing it ,

‘The Council has recommended to complete the other fonns of the
contemporary applications of the Salm afier preparing the specalized
research.
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the latter is to be given a choice between weiting uniil obtaining
the itesn or anultment of the contract and taking the capital . If the
Faihure on part of Lthe buyer dve 10 a poverty then the purchaser has
le give him a chance until he is capable to fulfil his obligation .

g- It is not permissible to accept the penal candltion about the delay
of the item because it is regarded as a debt for it is impermissible
to condition increasing the debt in case of delay .

h- It is permissible to make the debt as a capital of the contract for it
i3 constdered selling the debt for debt .

Secondly : The Rule on the Contemparary
Applications of the Salm :

Sabm in our moder time is considered an efficient medium of fi-
nancmgui: the Islamic economics as well as in the activitics of Islamic
banks to its flexibility and its response to the needs of financing
whether it is for & short, medinum or long term financing . It responds
to the needs of a wide variety of customers whether they are ag-
riculturalists, industrialists, contractors or traders as well as its re-
sponse t finance qther costs of operation and the other capitals costs

Therefore, the fields of applying Salm contract are numerous. The
following are some examples of the Salm contract :

a- Itis valid to be applied in financing agricultural projects where the
Islamic bank deals with the former who are expected to provide
the commodily at the harvest season from thejr own or other's pro-
duction . Thus, Salm contract accords to them a beneficial service
and avert thern of the difficulty they might confront in absance of
financing .

b- The Salm comtract may be used inﬁnmcingths:ficu]un-aland
industrial activities particularly financing the previcus phases to
praduce and rting commodities and marketable products by
purchasing it gh Salm contract and remarketng it with a

profitable price .

¢- The Salm contract may be applied in financing the bandicrafts and
minar producess from agriculturalists and industrialists through
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Rule No . 89/2/9D
In Respect of

“ Bay’ Al-Sulm (deferred sale )
and its contemporary applications”

The Islamic Council of Majama® al-Figh held its ninth session at

Abu Dhabi, Upited Asab Emirates from 1-6 Dhul-Qa’idzh 1415H cor-
respondding to 1-6 April, 1995 .

The Cowncil after examining the research recejved by the Majam'a

in respect of “ Bay' Al-Salin (deferred sate) and its contemporary ap-
plications® and after hearing the digcussion about this issue, the Coun-
cil has ruled the following .

The commodities contracted upen according 1o the Selm contract
includes all permissible items whosc qualitics can be controled
and confirmed as a debt whether they are raw marterial , grown or
manufacured items .

The Salm contract should have appointed tirme or be linked to aw
affair certain to occur even if its cocurrence differs a little bit
which does not lead to dispute such as the harvest season .

c- In essence, the Salm capiral to be paid in advance at a contract ses-

d-

sion and it is permissible to be deferred for two or three days if if
is based on a conditivn hat the delay peniod to be equal or after the
appointed time .

It is not ohjecticnable that the buyer to take a security or a guar.
antor from the buyer .

e- It is permissible for the purchaser to exchunge the purchased item

with another one other than money after the appointed time wheth
¢r the exchange from the same kind or different because there is
no text revenled to prevent it as well as there is no consensus on it
. It is conditionad that the compensation should be valid 1o be giv-
en to the purchaser gqualing the capita of the contract .

f- If the buyer failed to deliver the purchased item to the purchaser,

-£7-
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due to the fact that the golden currencies are now replaced by bank
notes and if it is matched by gold it would be considered a differ-
enttype .

It is permissible o exchange a amount with another one
? minamunt&omsnohg?r ind om basis that the excess in the
compensation is in retern for the other kind .

d) Since the following issues necessiate much imaginaton and tech-
mical and legal research, issuing rules relating to it have been de-
layed until detailed data pertaining to it are available, They are:

- l:i.llmhasingdwshm of a company deals in extraction of gokd and
ver.

- Possession and investment with ownership of gold throub giving
and receiving certificates proving certain amounis of gold are de-
posited in Ecu'ensm-y the cestificates issuer in order to be re-
stored or dispose of whenever he wishes.

Secondly: Rule on the Legal solution for
the uniting of Exchange and
the Bill of Exchange:

2) Remittance whose cumency is similar to that one the sendes wishes
to be encashed in is permissible whether in retuen of or withoul a
wage . If it is without a wage itis an absolute remittance according
to the sender who is not indebted to the sending place . This is the
opimion of the Hanafi schoal of theught . It means {e othexs |, an
armount of money given to ancther person in return for delivering
it to the person eatitled to or his agent in another . If the
remittance is delivered in return for a money , it is consi au-
thorization. If those who deal in remittance affairs do work for the

lic, they are the guarantors for these amonnts on basis of hold-
ing the participating labourer liable .

b)  If the remittance sender wishes to be encashed in a different cur-
rency, e whole process is considered an cxchange and a bill of
exchange as in the paragraph (a) referred to above . The process of
exchange must be done before remitting the amount . That is to
say, the customer must give the bank the amount and the bank has
to register the amount after agreeing on the mie of exchange that
indicated in the client’s document and finalty the remittance
should be processed .

fifi-
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Fatawa Al-Majam’aa Al-Fighia
( Unofficial Translation )

In the name of Allah, the Most
Gracious The Most Merciful

Pruise be to the Cherisher of the world and peace and blessing be
upon owr Prophet Mohammad the seal of the prophets as well as on
his family and his companions

Rule No.88/1/9D
In Respect of

Gold Trade, the legal Solutions
for The Uniting of Exchange
and the Bill of Exchange

The Islamic Council of Majma’ al-Fighi held its ninth session at
Abu Dhabi, United Arab Emirates from 1-6 Dhol-Qa’idah cor-
tesponding 1o 1-6 April, 1995 ,

After examining the research being received by the Council com-
cerning * gold trade “ , the legal solutions for the uniting of exchange
and the bill of exchange and after hearing to the discussions the coun-
cil has rufed the following in respect of gold trade ;

a) Ttis permissible to purchase gold and silver with certified checks
or condition that the payment should be in the sessiom .

b) The Couneil agrees with the opinion of the majority of scholars of
the impermissibility of exchanging golden jeweky with ancther
golden jewelry more heavier in amount than the former one be-
exuse there is no point in exchanging gold for gold on basis of
quality or molding . Therefore, the Counci! holds that there is no
need to camsider this case because it is not scientifically applicable

-5
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Individual Jjtibad :

This is to be done by a judge, expounder and those similar in their
capacily . It is 2 general and the mujtahid raust meet the conditions of
ijtihad in order 10 find a solution for a new problem .

Collective Ijtthad :

Individual ijtihad in the past may had same reasons to justify it be-
cause of the remolencess of places in addition to the difficulty of com-
munication among jurisis to extent that some jurists did not know
about the problem except after lapse of long time from the time of ils
accurrence . As for today , collective ijtihad is required for the fol-
lowing reasons !

1- Communication among scholars becomes easy thank te the mod-
em technology .

2- The complicated contemporary issues and events require a col-
lective ijtihad .

3~ Collective ijtihad is far sounder in its resulls pertaining to Mus-
lims because it is a group of independent opinions instead of only
one .

Hence, the Ummah remains in a constant need to vndemdand ijts
Shari’ah in order to confront the calamities of time so as to eschew
differences that harr individuals and the Ummah alike .

Allah is the true Helper
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And land him In Helt,
What an evil refogel * (0,

Thus consensus is 4 legal medium entailed by the circumstances
and events that befall the Ummah and cause differences amongst its
inviduals . Therefore, consensue must be applied according bo the fol-

lowing steps :

a) The Book of Allah and the Sunnah of His Messenger to be the ref-
erences ta whom Muslims refer to at the ime of problematic cvent
befall them in line with Allah’s statement

“ Nothing have we omltted
From the Book ¢,

b) The consensus should be in cases other then that which have a tex-
tual revelation in the Book or a statement by the Messenger of Al-
1ah such as enjoining the prayer, Zakab, fasting and Haj .

€) The scholars of the consensus should be reputed for beimg well
versed in Shari'ah and its jurisprudence as well as its objectives .

Independent Opinion to solve Difference :

Tjthad means to strive hard independently to find a legal mle for a
new problematic case by deducing from the Qur'an, Sunnah, con-
sensus or analogy . The mujtahid {the one who applies independent
opinion ) should be well versed in the text of the Holy Qur an, the
Sunnah of Allah's Messenger, the abrogated and abrogating, fair and
commits no sins , knawledge of the Arabic language and the con-
sensus as well as the science of fundamental jurisprudence in sddition

to be well versed in jurisprudence .
Iitihad may be either individually or collectively according to the
circurmstances of time ard place and the type of the problem .

{1) Serat no-Nisa, verse 115 .
g; m-kn;‘m. verse 38,
arTagreer wa at-Tojiger, vol 3PP, 291-293, Al-Mustaspha, vol.2, PP.350:384,
rshad 3k b, et oot PP 250 138
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to commil mistakes by deducing rules from legal rules . In this con-
text, the Prophet said < * verily Allah will never onite my Ummah
ol an error, Allah’s hand with the community and he who de-

viates, will deviate in Helt “{°°, b) The prophet (pbuh) had advised
to kecp the unity of the Ummsh and not to break up into sexts because
it i considered the entity in which the wordly aad religions affairy are
organized as he said -

“ Be with the majority “ %, and ¢) The Prophet (pbuh) prohibited ko
deviste from the Ummah because this Jeads to sedition and breaking
up and consequendy this leads to be out of Islam’s fold. The Prophet
(pbuh) said : * He who deviates a span from the community and
dies, bis death ks regarded aathat of the pre-Islamlc era &

The confinmation of the f of the consensus from the Holy
Qur*an and the Sunnah entails the following :

1- itis a continued medium ta solve differences and this means that
the comumuaity is obliged 1o creste an assembly or a groop of
scholars to handle the differeace on problematic cases .

2- The Muslims must sbide by the rules or declsions or which these
assemblies or groups agree concerming a problem pentaining 1o the
Ummgh .

3- The one who deviates foom the consensus is reganded as a deviator
from the community in line with Aliah’s statemeant :

 If anyane eondends with
The Apostle even after
Guidance has been plainly
Conveyed to kim, and follows
A path other than that
Becoming to the men of Faith
We shall ieave him
In: the path he fias chosen,

{1} Sweamnut-Tinmidhi, vol4,P, 405, Kanz Al-Umal, vol 12.P.156 .
(2) Suaaan Bba Majah, vol.2 P.3303, Musnal al-lmam Ahmad, v01.4,P.278, Majm's az-
' P.217.
() Fath Al-Barl Bi Sharh Sahih of-Bukhsaed, vol13,P, 7, Suonaw an-Nisa'i, vol 2,P. 123,
Musmad alhram Ahmad, vol.2,P. 296
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case is represented by a sect of its scholars who agrees on the rule of
the new event through legal independent epinion .

Life does not stop to bring new problems and therefore, individual
and commaunity have to find a medium in order to clarify for them the
uncertain derived from the texts and rules and for this purpose con-
sensos was in the framework of the Islamic jurisprudence to show and
clarify but not a medium for legislation . Conscnsus means the agree-
ment of the people of authority of the Muslims in any tima conceriag
a rule on a pew created problem or event ™.

Thus consensus 1s a legal argument and it ks incumbent on every
Muslim to abide by 1t*? . This incumbency is derived from the Qur’an
as the following verse reads :

“If e contemls with
The Aposile even after
Guldance has been plainly
Conveyed te him, and follows
A path other than that
Becoming to men of Faith,
We shall leave him
In the path he has chosen
And land him in Hell ,

What an evil refuge ! © &,

Comsensus started since the me of the companions of the proph-
ef (pbuh). Abi Baks was nominated to the caliphate through consensus
which warded off an expected difference the conduct of war againt
those wha refused to pay Zakah was agreed upon through consensus
too . The Caliph Urnar Ibn Al-Kbattab used to consult the companions
in cases confronts him, if they agreed upon a solution, he used to ap-
pl{ it and if they disagreed upon It, ke used {0 wait vntil the accurate
rule istaken.

The confirmation of ibe proof of the consensus from the Sunnah is
a three fold . a) The Prophet suid that his followers woukd nod fall in
sins and be misguided so long as they follow and ahide by the rules of
Allah . At the same time it is impossible for a sensible group of people

(1) Al-Tikam R Usoul Al-Ahkars, Al-Ansad), vel.1.P, 168 .
(2) Tvid, F. 170,
(3} Surat so-Niss, verse 115 .
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This means that to refer to Allah’s Book and His Apostle’s Sunnah
are absolute Submission because they include everything in relevant
1o solve any new event or a problem confronts the Muslim and he has
to deduce solutions from them.

It is also means to be obliged by their rules and to be applied in
deeds and statements . He who applies the rules of the Qur'an will
never deviates from the community by taking a new religion other
than the community’s and likewise he will abide by the Qur’anic rules
and he will shun every prohibited command .

The rules of the Qur’an have clearly prohibited differences because
it leads , to corruption and subsequently to the weakness of the com-
munity and finally to its loss . Allah said :

“ And hold fast ,
All together, by the Rope
Which God (Streches out
For you) and be not divided
Among Yourselves “ (),

The second reference is the Sunnah of the Messenger of Allah
(pbuh) which includes his deeds , statements and decisions . It is a
constant reference which clarifies the rules of the Qur'an . For this
reason Al-Shatibi holds that it is not allowable to deduce from the
Qur’an without knowing the Sunnah’s view on it because the Qur'an
did not show the details of the prayers, fasting, Zakah and Haj but the
Sunnah had showed and explained it . Allah has commanded us to re-
fer dispute to Him as well as to His Messenger . Allah said :

“If ye differ in anything
Among Yourselves, refer it
To God and His Apostle “ @

The Ordinary Muslim may not know how to deduce a rule from
the Qur'an or the Sunnah and he will find it hard to refer his differ-
ence to them. In this case, the community remains responsible to clar-
ify the rule of Allah and His Messenger concerning the issue that con-
fuses the Muslim by showing him the rule. The community in such a

(1) Surat Al-Imran, verse 103 .
(2) Al-Muwafaqat Fi Usoul ash-Shari’ah, vol.3,P. 369 .
(3) Surat an-Nisa, verse 59 .
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Tn another verse Allah enjoined His servants (o tollow Hig rules and to
?:itirid causes of differepce and disputation for this will lead to their
ure :

“ And nbey Allah and His Messenger ;
And fall into no disputes,
Lest ye lose heart

And your power depart “ <V,

Secand ; oot to break up in sects or in other wonds to keep the unity
of the Ummah . Allah bas said that Muslics are one nation :

“ Verily , this Ummah
Of yours is a Single U w@,

Thus, unity is necessary in most pillars of Islam, In praycrs, fast-
ing, pilgrimage where peaple assemble in one place, in one uniform
and repeat the same words . . .

This entails to keep the unity of the state and to aveid anyihing that
Jeads toits break up .

The References to whom the Muslim must
refer to in order Lo protect sgainst Difference :

The Qur'an and the Sunnah :

The Qur'an is the first reference Muslim must refer to because it is
a comprehensive Book fur all life affaics . Mushim is bold to refer o it
in case of dispute as well as to the Sunnsh of Allah’s Messenger may
peace and biessing of Allah be upon him. Allsh said:

“If you differ in anygthing
Amang yourselves, refer it
To God end His Apostle,
i ye do believe in God

and the Last Day “ .

(1) MA'I-:AMII. voaree 46 .
(2) Surat Al-Anbiys, verse 92
(3} Sural an-Nisa, verse 59 .
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After We have made it
Clear lor the people
In the Book, o them
Shall be Allah’s cuirse
And the curse of those

Eatitled to curse % (D,

Those who know must inform and teach others whe do not koow
and this is known as D'awa and its objectives are numerous . Among
thesc jectivas ia education of the self and its abidance by Allah's

ch gives an immunity 10 difference and division . The Da'wa
mulbcmacdudwlxlybyusugﬂmmunsormvmngaxsmmd
by Allah the Most High :

“ Invite (all) te the way
Ol Lt i
And argue them
In ways that are best

The Role of J rodence in
Overcoming rence ;

Isiam was the greatest creed paid attention topmlectmnstdnf-
fmbefmluwmrmoemdmwmmch Its occuerence
three means : firsi, prohibition of disputation which leads to

the vislon of the Ummah and loss of its imity as well as wasting its
energies and consequently its anathilation . has told His proph-

ets .,
Tbosewhnmmdm%umntandmspunﬁonmmlhvedby
Allah as stated in the follo verse :

* As for those who divide
Their religion and break up
Inta sects, thou hast

No part in them in the leasg « ),

&M&Wﬂ.m 159,

Suarm Al-Nadl, vema (25,
(3} Suest Al AR'am, verse 159,
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‘These rules are obvious in the Book of Allah and the Sunnah of Hia
Messenger which includes his deeds, statemeats and his decisions .
Receiving of knowledge should be accurate and sound and at the
same time the receiver should be capable of understanding it or ca-
pable to enquire about it . The Sharizh's rules that were received by
Mustim from the Book of Allah and the Sunnsh of His Messenger
may peace and blessing of Allah be upon him were so numerous if
firmly adhered to , there would be no differences among Muslims .
These rules have revealed w achicve the interests of the Mnslims and
the first ope to come fn priovity is the preservance of the Muslims uni-
ty as well as prohibidon of any act ar means that leads to difference or
disputation among them ,

Thivd : Enquiring e as to know , The receiver may not understand
unless he enquires and in this case (individuat obligation) he should
ask about things that he does not know in abidanca by Allah’s com-
mand ;

¢ 1f ye realise this not ask of those
Who possess the Messag “ (|

The answer to the enquirer is obligatery oo the part of the ques-
tioned in line with Allah's statemsnt :

* And remember

Allah took a Covenant
From the people of the Book
To make it known

Ang clear to all mankind
And not ta Mde it <@

msisacovenamfromulah,'rhusmeaddrgssedhmmﬁdﬁlil.
i he fails to do so, Allah will punish him accordingly a8 we read in
the following vexse :

“ Those who conceal
The Clear {Signs) we have
Sent down, and the Guidance

(1) Sum Al-Nabl, vers= 43,
(2) Sural Al-Imres, verse 167,
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+ When it i said to them

# Fallow what God hath revealed :*
They say :  Nay | we shall foBow
The ways of our fathers ¢,

What ! even though thelr fathers

Were void of wisdom and guidance 7,

Therefore, bigotry is an impact of imitation when ooe’s mind balts
to consider other views and to defend ope's view anly 1o the exient
that others’ views ere disregarded and sometimes this bi feads to
hatred and killing .

Protection Against Difference ;

Islam has Iaid down various practical bases and males ko ward off

difference. Among these rules i knowledge and this mesns that Mus-
lim is obliged to learn and comprehend the obligatinns throught three
means :
) Bducation and it is the base on which man is to be brought up in
relevence to behaviowr and ils values coneering for education is nol a
modem scientific phenomsnon but it is an invitation and ebligation
enjoined by Islam and emphasised to be camied omt through two ways :

1- Exemplary : It is the nature of man to take the paremt as an ex-
ample 1o be copied in everything . Thus it becomes necessary on the
faﬁ]:crm protect his child by perfecting his behaviowr in arder his
child to imitate bim because the acenracy of this behaviour will lead
to the accurate behaviour of the child .

Second : Reeaivi:f and migonding . Leaming entails to respond to
the rules proclai the Messenger of Allah may peace and bless-
ing of Allsh be upon him in observance of Allsh's stalement :

‘e,
w 1]
Sent to thee from thy lord

If thou didst ntat , thon

Wouldst not bave fulfilled

And proclaimed His Misshon @ |

{1y Surst ALBsqurah, verae 170.
{2) Surst Al-Me'ida, verse 57 .
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In enother verse Allah bas ordained His servant 1o eschew wrong :

“ And whoever among you does wrong,
Him shall We cause to taste
Of a grievons penalty «.

Henve, justice means eqhahty, the father bas to treat his childem
cqually and Ilkcwm the husband with his wife md so an . I justice is
not established wrong will occur and this  consequently leads to dif-
ference such as the favoured son will dispute with his father . The dif-
ference may be reflected on the whole nation and this occurs due io
ths following of fancy and lust and the only way to protect the self
against it i to purify and inedll faith in it

3- Imitation and Bigotry ;

It is also ome of the causes of difference due to supporting one
opinion and to disregard the others regardless to its essence . Imitation
can be ascribed to many causes such as education on one opinion or
one method lo the exteal that man doss not tolerate other opiniens or
methods besides it . Amaong others caoses is man’s influnece hy one
method or opinion because it agrees with his fancies and thinking .
Thus he becomes narrow- minded and unable to react with the other
worlds cther than his as well as hie inability to comprehend other
views or sciences besides his . Among other causes of m'ence isthe
tracing of the ancestors' foorsteps and helieving in their heritage
which he sees among his duties 1o preserve . Anyhow, imitation is mot
prohibited but it is required to benefit from . On the contrary, imite-
tion that [eads to and comes inte conflict with the ob-
jectives of the rellguou as well as moral requirements which are not

wanted .

Tmam Ton al-Qayim has olassified imitation into three types
They are : a) Those relaked to non-abidance by Allah’s orders; b} lm-
itating others without knowing the imitated’s bustworthiness and im-

itating others after discovery of their false claim @
Allah has dispraised imitation that conflicts with the Aliah’s rules
or that based on ignorence or for merely to follow the forefuthers :

(l)gur_uAl-Funqu versa 19 .
(2) Alam Al-Munqg'icen Ann Rab Al-Alxmeen, Jon Qayim, vol.2,PP, 168-169
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Undoubtedly they are many and ameng these are :-
1- Ignarance of the Known :

ce is a two fold : a) Man’s ignorance of sciences that can-
not be obtained save through acquision . None of the religions or civ-
ilization has concerned with scicnce lke Islam . Allah has com-
manded His Prophet ( peace be upon him ) to read at the very
beginning of the revelation . Aliah the Most High said :

“Proclatm ! (or Read ! )
Im the name

Of thy Lord and Cherisher @ |

In the Qur’an there are many Qur'anic verses revealed u{gmg the
adherents to leam, think , remember and contemplate . All these or-
ders are in disagreement with ignorance .

b) Man's ignorence of things that he pretends to know and this is the
most dangerous ignorance because pretendance leads to transgress on
others and this is hateful ro Allah ag stated in the following verse :

“ Amd there among them
TNiterates, who know nat the Book,
But {see therein their own) desires,

Aud they do nolhing hut conjecture « @ .
2- Following one’s own desires and Fancy :

Among the canses of difference is the prevalance of faney .

‘The himan being’s nature has a tendency to goodness and this en-
tails that the natore should be enclosed by justice to separate it from
wrong . Thus Ailah has commanded His servant to observe justice as
read in the follewing verses ;

“ God commands justice, the doing
©Of Good, and liberality to kith =,

(1) Summt Al-A'laq, yerse | .
{2) Swmt Al-Bagarah, versa 78.
{3} Suzat Al-Nahi, verse 50 .
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‘Who are divided
Amongst themselves
And fall into disputations
After receiving
Clear signs
For them
I¢ a dreadtul penalty « 1.

TheMesseagHafA]lnh(peaceandbhsmrx;' is of Allah be u,
him) had showed the gravity of division and ordered to be avoid?:
cause it i3 one of the eauses of misgnidance and sedition .

Definition of Difference :

What is meant by It i 10 prevent any type of act or stalement fhat
icads to disputation and division and consequently harms the nation .
However, difference is expected to ocour among human beings i.e. be-
tween wite and husband, son and father and so forth .

DifTerence s composed of two forpss = 1- Prohibited difference
which leads to commit & prohiblted act ar to abandon an obligatory act
. If the difference confli¢ts with the fundamentals of the creed , it is
prohibited . Every difference Jeads to deny obligations and make the
unlawful becomes permissible is & deviation from religaion .

2- This is aganist the former . If the difference is only in the ju.
risprudential iscue, it does not matter as the case in the difference of
scholars in the secondary issues in undarstanding the text of a case or
such as the difference that occurs between husband and wife com-
cerning their mutval affairs and so forth .

What is Meant By Difference
In This Research :

Itis every difference that leads to harm individuals in their lifes or
that barms the pation with regard to its belief and its wordly affairs .

Causes of Difference :

{1} sarat Al-limrao, vesse 105 .
(2} Consult Al-Inkem Fl Usoul Al-Ahkam, Al-Amadi, vol.1, P. 146, val.4.P. 413 .
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The Role Of Jurisprudence In
Solving And Warding Off
Difference

By : Dr. Abdur-Rahman Ibn H. Al-Nafksah (*)

The previous civilizations and pations were focals of differences
They fevolted agrinst their prophets and messengers . Islam came ata
time in which the Arabs lived a life of disagreement and division . The
rule of tribalism was dominant and hence the weak was wronged to
the excnt that the father buried his daughter alive . Islam came and
abolished idols and wiped out paganism . It Unified the Ummah after
its split and separation . }t took man from bedouinism lifc 10 8 civ-
ilized one. Thus man became a human being enjoying his full rights
in A pew society where the stronger becarmne weaker until the rights of
others are taken from him and vice versa .

Since difference was one of the major causes of turnult and divi-
sion , Allah had commanded His Prophat (peace be upon him) o hold
fast to the Rope of Allah in order to protect them egainst separation
a.mlloanhieveforﬁmnlheunityasﬁmd:

“ And hold fast,
All together, by the Rope
Which Allah ( streaches eut
For you ) , and be not divided
Among ymrselves
And remember with gratitude
Allah’s faveur on you
For ye were e
And He joined your hearts

I love, so that by His Grace,
Ye became brethren {1},

Allah s58id in another verse :
“ Be not like those

% Propeictor and editor-in-chief .
(6) Swrst Al-Inarsm, verse 103,
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thersfore, it can be interpreted in the past of in the future . If we re-
garded it m be in the future, it would denote prohibitien but if it is
eonsidered in the past, it sould not denote prohibition because it was
confined only lo the said person who was cursed by Allah .

The pasl tense (was) and its denotations in relevant to the
continued and discontinued past Tense :

Some iang hold that (was) denotes the continwation of
the predicate in all the tenses past, present and futre such as « For
God was All-Hearing and seeth all things 0,

Among olher cases applied by the juriats on the denotations of the
tense awe : If someone claimed that he owns a land and a person tes-
tified in his favour in the past mouth and ancther one witnessed for
him that the 1and was belong to him. In this case, the testimony of the
wintess is ineffective unless it is in the present because the word {was)
docs not continue to the present time . All we can say about the gram-
matical views beld by the juxists, it is a new method aimed at grammar
to exercise its function . Thus, th juristic grammar was able to hag a
sey in issues the grammarians and interpreters failed to tackle @ |
Most of these studies of tensc denotations was selied upon the intes-
preters of the Holy Qur'an who interpreted the meanings of the
Qur'an . Thus, the jurists bad followed the suit of the interpreters in
linking ths mode of the tense i accordance with its denotations and
coniext .

E-l-)_s_u;;:ﬁ;;l. verse 134 .
(2} Sce Al-Kawkab az-Zari Fi Kaifiyat Takhreej al-Fighiya ala al-Masa'il
an-Nahweyiah, el-Imam Gamalol-Treen al-Asnawi, PP. 118-120 .
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thont * 1, ¢) unawsinabie as in * say : be ye stones or iron » @ and 1)
pexfection of power a3 in ** Then said te him &% Be “: and he was “ ™

The imperative tanse denotes frequency as well us it denotes future
. Therefoee, it indicates command whether for continuation or comple-
tion ¥ such as, “ O ye whe belleve ! Belleve in God nnd His
Apostle “ 7, There are seme propotional time differences of the im-
perative tense accarding 1o the context such as ity (be straight )
and when an officer say to a soldier asia’id (get ready) .

Examples of Tenses applied By Jurists on Juristic cases:

Denoistion of the present tense means its ocourrence in the
peesent or in future . Jurists do not agree that the denotation of the
Flesmthmisonlyﬁmiwdwihoccmoemtbcmlmd
utnre times but it should include the following

1. If some on¢ sald to his wife : " Divorce yourself “ And she said : “
1 accept . The divorce in this case is ineffective bocausc the
m { I accept ) denotes future as long as there is no context o

it its denotation .

b} Ifhe sadd : “ I swear by Allah to do 50 “ , This would be construed
as an oath but nol a promise because it is stylistic .

¢) If an executoe said : “ I do nol accept his bequest . This wonld be
B rejoction to l1 and the negation here confines the time of the
tense in the present and does not indicate its occurrence in the fu-
ture

The past Tense can be construed in the past or Future :

Tbn Malik holds that if a past tense occurred in a sentence as a
syndetic relative clause or indefinitive adjective the verb would be
constroed in the past or in the future such as in the juristic rule given
in respect of construing the Prophet’s (Pbuh) statement when be saw a

branded in its face ; * Allah cursed whe did that * . The verb
(did) came in the above senlence as an adjeclive to the subject (who) ,

(1) Surat Al-An’am, verse 2.

(2} Surat Al-lsre, verse 50,

(3) Surwl Al-lmran, verse 59 .

(4) Al-Abkam, Al-Amadi, vol.2,P. 228 .
(5) Sura An-Nissa, verse 136 .
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mode in relation to various times in which the verb takes place, thig is
why they didn't care much about the temporal {time) transformations
wbﬂ:h happens 1o the single mode as it occurs In a particular context
or as it is being intruded upon time instrument . The past, tense, taking
the mode (fa'al) , is not really past, it is really foture tenge e.g.'Umtu
will come to me after 2 month from passing the exam”.

The mode (do) peresent :

Turisprudents held the opinion that the time in which the verb
takes place as well as its denomtion absolntely takes a general form .
This has been confirmd by the fact that the tense (yiaf’al) {to do) (he
does) in this particular mode refers 10 the three times in which the
verh takes place (i.e. past - present-futurs) according to the content in
which it occuss, such a3 the Qur'anic verse

“Then they came
To their r
In the part
Of the night,
Weq)illg u (1) .

The verb yabkun (wers crying) is & temse, i denotes the ad-
verb although fulure is part of the dennlatg:zlof the verb yafal (to do)
according to it linguistic context .

The Mode of the verb afa’l (do) :

There are many views held by the jurists concerning the time of
the context . According to them, it denotes the imperative and abid-
ance . Among the denotation of the verb afa'] (do) are : a) obligation
us in * perform prayer™, b} compliance as in “ Ask for u deed i writ.
ing, give them such a deed i you know any good in them “ @, ¢)
guidance as stated in_the Qur'anic verse “ And get two witnesses
out of your men * 9 _ ) permissibility as in * But when ye are
dlear of the Sacred Precincts ard the siate of pRgrimage, ye , may

(_lrmYnsuf. verse 16.
(2) Sorat, an-Nur, verse 33,
(3) Sarat AlHagarah, verse 282 .
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The verb from & juristic point of view :

Ancient arians defined verb as that which refers to an event
and the timein which the event lakes place. As 10 jurispredents,
they defined its as movement of mentioned word and it has nothing to
do with ime . They differ es to the essence of the mentioned verb ,
some of them say, that the mentioned word is the sabiect bacause the
verb tells about the subject , Some of them hower, think that the
mentioned word is the event kself and that the movement of the
mentioned word actualizes the existencs of the evem , and that it has
been by the subyject thus, verb denotation according to jurists is nothing
more relation of an evept o a subject.

Time of verb as viewed by Jurisprudents:

Jurisprudents deny categorically fime of the verb, whether it refers
to subject, or to the content if the subject matter is the word (Gama)
(he stands up ) it doesa't refer to the meaning of (standing up ) re-
gardless ot' its time-relation .

As for the content , it is a literal meaning, and it refers only to the
relation of subject maller, ie. the relalion of subject malter con-
cereled-object to the subject, and the subject as denoted by the conlext

The structure of content - in relatioa to the subject is different
from the structure of content in - relation 1o passive - noun. The differ-
ence between (he hits)(daraba) and (he has been hit)(duriba) is the that
e first one emerges as a reladon berween the event and the known
-J:ﬂm whereas the second one, as demonstrated by cament that the

is Intransitive unless unu]l the snbject is named or mentioned, i.e.

nmf up of the context is subjected to the relation of the verb to
m 10 the time facior, in their opinion, as to why time is not
tedby the verb : they say, because the vetb can be predicated of

The Tense : Did, to do, do,(Past, Present, Imperative) :

Late jurisprodents denied that the single mode could have, deaolation
of time . They (ake the content as a decisive factor in time delerminant

{1) Al-Kitah 1/2.
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The Tense and its Time Denotation
As Tackled by Jurisprudents

Dr. Bakkri Abd-al-Kri'm )

Arabic hngu;‘ge the siandard, is an instrument used by jurists for
deduction of Shari*a judgements, this is why linguistic studies have
been given greater attention by them, 8o that they could unravell the
seciets of the word and jts meaniags in relation o style and expres-
sion. People have to study language because Istamic knowledge can-
not be available to those who are not well versed in Arabic language .
Ibn Khaldoun held the opinion that those who need to study Islamic
sciences should first know the sciences related to the Arabic tongue,
the mast important of all {s Arabic grammar, because it reveals the
saurce of the meaning by way of denotation . ¢ The relation between
grammatical research and jusistic problems is confirmed by al-Suyti as
he revealed the fact that he arranged the fundamentals of Arabic gram-
mar, the same way, he arranged jurisprudence , because the structure
of analagy and its divisions mre part of the divisions of (cause) and
(simile) and similar prolbems relating to jurispudence . It is obvions
that they are greatly related 1o each other, because grammer as well a5

jurisprudence are rational aspects af revealed knowledge .

The Method Followed by Jurisprudents in the Study
of Grammar and Lingnistics :

Jurisprudents were well aware of the imporiance of Language and
the different sciences relating to it in the undirstanding of Islamic
texts, because it is the foremost instrument whercby rules are deduved
and juristic problems are interpreted . They studied the function and
application of languge . They tackle language in itsf appropriate con-
tent in relation to the meaning which is performed by every single ele-
ment of the word . The methed, the jurists follwed is a pracacal ap-
plication of the rules of grammer. However priority is given to the
undesstanding of the text and its denotations.

(*) Director of Higher Nationel Institute of Islamic culture, wahs'an, Algers.
(1) Muqgadimat Ibn Khaldaun, P. 499 .
(2} .Al-Iqlirah Fi Ilm Usoul al-Nabw, as-Sayuti, P. 22 .
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mulwdm the science of the juristic rules so as to enable the jurist

tulwﬂh alt juristic branches as well as to know the
mlesof cases that occur at his litee This science iy
l;matlymlm to ion yet the author has not referred to despite
its close tink .

May peace and blessing of Allah be upon
our Prophet Mohammad . .
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referred to its equivalents in the rule . It is a field deals with the texts
of the Imams to know which of them resembles the event in order to
know its rule in the sehool of thaught . Deduction is based on ths text
and its meaning ag well as the deeds of the Imams and their decisions
and he mentioned many examplas to everything stated above .

As for the second chapter, it is about the categories of the de-
ducors amm:lgedthc scholats and their methods, their conditions and
gualities in deduction . Among the colletive duties is to be some
Mujtahids among the members of the Ummah to dedace rules for the
new cvenls . Is the callective duty achigveble by the deducors and by
the types of the deduced rules ¢

In conclusion, the author has showed some of the new
events which the scholars handled by deducing rules for it .

Thirdly : The Criticism of the Book :

The book has been characterized by verious qualities such as if is
regarded as a base for the science of deduction as well as a beginning
point for the jurists to move from in deduction of new cases ac-
cording to the earliest Imams . The hook fills a gap which confronts
the students of postgraduate in studying this science . It is also useful
in showing the scholars’ methods in extracting the views of the Im-
ams concerning the fundamental rules and the juristic cases .

1 have some remarks on the bock . They are :

1) The euther meationed three types for deduction, they ars : de-
ducing of the fondamentsl cases from the secondary ones; de-
ducing of the secondary cases on basis of the secondary ones . To
compledte this, sonie the fundamental cases are deduced on the
basis of other fundamental ones .

2) The author mentioned some examples of deduction based an prov-
ing by the legal evidences whether on anolagical basis or others
and it is not regarded as a deduction such as deducing insurance
on the basis of eating people property in vain or gambling () .

3) Schalars have exerted much cffort in collecting the resembling see-
ondary eases and they formulated it under one jusistic rule which

-45-
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m'nggknowledge of fundamental yules and the causes of the legal
rles I

1t is obvious that the fundamental rules is a way to deduce the le-
pat qules from deeailed evidences and a male to apply it on the con-

timmed eveats from the rules laken from the limited fondamental &,
Secondly : The Most Prominent Subjecis of the Baok :

Dr. Yakuh Itm Abdul Wahah al-Bahissein & has writen a book
called (al-Tnkluuj“!)nd al-Fugaha' wa al-Usoliyeen ) . It is a study of
the applied . This book contains a prelude , twao chapters and
an e?lloguem.uﬂe prelude is about the nm.m.uf of deducdon lin-
guistically and termonlogically . The first chapter is about the types of
deduction and they are threa ; first, he defined it as a science which re-
veals the fondamental and the rules of the Imams through their juristic
branches as well as their justificatlions to the mles . Iis subject is the
fatawa (rules) of the mujishid Imams concerning its connotations of

ings which link 2ach other and according to the scholirs’ reasons
ofchosmgit.nlsdeﬁvcdﬁommeksalmﬂxmbic language and
the fundamental rules as well as the ruies of the Imams . Its benefit
lies in enabling the scholar to pive “rrrim-ity among statements aad to
know the linkeges berween the juristic branches as well as the ca-
pability to deduce the texmal secandery cases from the untzxmal ones
; second, to deduce the secondary cases from the fumdamental ones
and it is the sclence which Jooks for the canses of the legal rules to re-
fer the secondary cases lo it so a to clarify the causes of differences .
Tis subject is the fundamental rules conceming its branches end that of
the juristic anss . lts field of discussion is refated to the fundamental
rules and the casuses of difference ameng the scholars and that related
to the jurisl . It is derived from jurisprodence, Arabic languege, the
science of Fundamental , the science of difference and the legel ev-
idences ; tird , referring the secandary cases to the secondary ones ;
this 8 science deals with the views of the Imams in secondary cases
which have no texts given by the Imams regarding it and it must be

{}) Usoul a)-Figh al-Islami , n}-Zahufl, vol.1,P. 30 .
2) Muqpdima Ali Mtﬂﬂ:ﬁﬁkiﬂhd—hnhﬂl. vil3P.$,

)
Abineed to the Lslonic Unbversity of Mohammad fkn Sa'ud, emong b 13 books are Rafa
alHunj, Usoul al-Figh , al-Hadv, al-Mawadbu's wa al-Ghaysh and ol Takhresj ond
Al-Foghe wa al-Usouliyeeh .
{4) The Book has been published in 1414H ¢ First edition } .

.
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Does divoree take effect in this case 71,

This is considersd basing the equivalent on its equivalent be-
cause the case is based on il (is the order by a message considered
a report 7 or ( is the order to abide by a command considered ap
order?).

d) What is meant by referring the secondary cases to the fundamemal
onges it to refer the jurispurdenttal branches to the legal svidences
thro! the fundamentzl rules . But in many me! of writers’
branching of deducing lhe accondary cases accarding to the fumda-
mental ones, they referred the amental rules to the people’s
wordings without referring it to the legal evidences .

The Book of Deduction According To
Jurists and Fundamentals :

Firstly s The dire need to write on this subject :

The scientific character is obliged te regulate the rules of de-
duction so as to create the scientific faculty in the students in order o
find the onigion of difference among scholars as well as to be capable
lo 'tc'leduce rules from events in line with the legal texts or the juristic
rules .

The the scurces of Shari'ah with its general rules or the secondary
evidences do not suffice the researcher to be acquaint with or to mem-
orize it but besides that he has to know how D%qlnvest It by using it im
evidence az well &5 ta agply it on partial events so a5 to be well trained
because this will bepefit him in applying accurately the rules by re-
ferring i¢ ta its equivalents 2,

.. Thus the study of the fundamemal science is a fertile field in pro-
viding the researchers with knowledge so as to issue lagal rules con-
cerning the new events whether individually or collectively because
the texta of the Book and the Sunnah are limited and new end ac-
cidental cases are unlimited and this cann't be encompessed except
through independeat ruling and the laltec is mot piiainable save

(1) AlTambeed, P. 274 .
(2) Mugadimat sl-Sheikh Abdul-Razak Afifi Li Kitab Asbab [khtilaf Al Paqaha, at-Turid .
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and regulations have dominated the book and there is about thirty
five differences among the fundamental rules and he gives to each
rule an example from the braaches that are based on it .

d) Al-Shareef al-Tilmigani, in his book (Miftah nl-Wusanl Ita Bin'a
al-Firou' ala AlUsoul) be studied most of the fundamenta! cases
and mentioned the views on the fandamental cass and then be in-
dicated the consequence of the difference relating to the secondary
cases in Hanafi, Maliki and Shafie schools of thought .

¢) In the modern time, Hiere were many books  wrilten in this field
such as Asbab Ikhtilaf al-Fugha® written by Dr. Abdultah al-Turki
, Athr al-ikhiilaf Fi al-Qawa'id al-Usouliysh Fi Ddwilsh al-
Mukhtalaf Fiba Fi al-Figh ai- Islami written by Dr. Mustapha al-
Bakha. All these boaks are characterized by its fimdamentsl ar-
rangement, clearance of its style and its good branching .

There are some books have dealt with the causes of scholars dif-
ferences and based the difference in the secondary cases on the fumda-
mental emes . The most famous among it is ¢ ( Bidayat al-Mujtahid wa
Nihayat al-bhugtasid } .

Thirdly : Remarks on the Books Pealt with Dedaction
of Difference in secondary case on basis of
that of the Fandamental ones :

a) Many of the examples mentioned in the bogks were not accurate
because they locked upon the detailed evidences as a wholly look
similar to that they uwsed to in researching the fundemental cases .

b) Many of the secondary cases have different evidences differred
upon and thus the method of deducting the rule differs from one
evidence ta another and confining this branch within these ev-
idences and 1o be based on these evidences makes if unaccurate ,

¢) Refening the difference in some secondary cases to the fundametal
on¢s did not mean refesring the secondary to its fundamental , but
it means to refer it to the equivalent . Al-Asnawi said that amuong
the beanches of the fondamental rule ere “ Is the onder to abide by
& command considered an ordes 7
If a father 5aid to his son : $3y to yous mother you are divorced * .
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So many scholars studied the causes of these dilferences and itx
impsact in m-ger ta move from the theoretical research to the praciicat
reallty 50 as to inform ther others who are not acquainted with the im-

pact of fundamental on the secondary ones ¢? .

If we referrcd the secondary cases to the the fundamental ones we
woulkd find that the differsnce was not of the prohibited one because it
was within the framework of the ssible ™ , ‘This an anawer 10
those who were confused and to who did not fathom the ks of
the Shari'ah and the striving of the imams .

Ameng the benefils of referring the secondary cases differred
u(ion to the fundamental fs to teain ta the juristic faculty to find ev-
ideaces and ta give priority in branching the cases from its funda-
mental rules and consequeaily 1o deduce rules to the emergency cases
from the legal evidences through the fundamental rules @ .

Secondly : The Most Prominent Efforts In Linking
Difference In Secondary Cases with
That of the Fandamental ones :

The Scholars give a great concem te know the reasons of dif-
ference among imams and ainong those schalars are :

a) Abm Zaid al-Dabusi . He classified in his book ( Ta'sees ai-Nadhr )
some fundamental cases and clarified some of the secondary
which can be based on it such as the opposition of the Hadith nac-
rated by a single narrator ' and opposition of 8 companion’s
staterment with anclogy ©! . In his book, he did oot suppert his
classifications with argoments and evidences on accuraie state-
meunts in the controversial cases bat he only memions siatements
and branching rom it .

b) Shehnbuldeen al-Zinjani in his book (Takhreej al-Firo'u Ala al-
usoul) he mentioned the fundamental rules diffetred upon by She-
Kies and Hunafis as well as their points of view and be stated the
rules from the juristic branches and then he amanged the funda-

mental rules according to the juri ﬁcchrcs.
c) Shehabul-Deen al-Qurafi, in d‘:“book (al-Firoug) the juristic rules
1) My xl-“ Al-Asnawi, vesified by Mohamned Haseas Haiw, P. 10
h; Mutpﬁml Tamheed, i, w, P, 10

i At-Salih LI j nl-Firo'u Alaal- Usoul, P33
{3} Muqedimal Takhreej ;’}Emu‘ Al AlUsou), P, 14 .
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name those who told every narration in order to instill confidence of
what he is conveying . He used ta suppori his view by Iﬁieving different
narmations cpneerning ane case and then be choses strongest of
them in opinion as well as indicating the appropriate among them ac-
cording to the Hanbali School of thought . There is no book con-
taining Imam Ahmad's view on fundamental cases and it has not
been conveyed to us from his juristic statements except those {é);r—
taining to his friends . Abu Ya'la traced them and deduced from these
narrations some famdamental views®. Abu Ya'la was followsd by
his srudent Abu Al-Khanab .

Thirdly : Deduction of Fundameéntals From
Secondary Principles necording to Others @

They deduced fundamental rules from the juristic rules reported by

thdrlea@ers.gebnal-s:llda:muiﬁll:“ mmauorig;ﬁdﬁcﬁl?ef:}
is to be indepe in his opinion ing to the schoo!

thought he belongs to with the aid of an evidencs but should pof dis-
regard in his evidences the fundamentals of his leader as well as his
rules . His deduction sometimes is from a certain text regarding a cer-
tain case . Sametimes he did net fad 2 text for his leader te deduce
from it . Thes he dedoces in line with bis fundamentals by finding an
evidencc similar to that of his Jeader in oricr to argue with and con-
sequently he issues the role accordingly @,

Linkage of Difference in Secondary cases
with that of the Fundamental ones :

Firstly : Its Imporiamee : The difference occurred among our right-
&oug ancestors in the secondary cases which they deduced from the le-
gal evidences was nof due to their whims and fancies, but it was far

if the expounder failed to deduce the rule, he would be re-
warded and if he succecd, he would be double rewarded . Thus wers
many book written to clarify the causes of dlfference among scholars
in the secondary cases and that wes due to the difference in the rules
of the fundamental ones @ .

(1) Mugadiza Al-Udda, vol.LP. 35, Mugadimat Al-Tamheed, vol1,P.30, ha Qudamnsh
.".‘Tn.mm.mo-mm;.-af" b

Q) Adab Al-Msfti wa Al-Muscaftl, PP, 94 - 97 .

3) Adw Al-Ekhilaf Fi ARQawa'sd A)-Usoliyeh, Al-Khun, P.9.
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Deduction Between Fundamenial
And Secondary Principles

By :Researcher Sa’ad Thn Nasir Thn Abdul-Aziz Al-Shithri
Deduction af Basic Rules from Similar secondary cases

Firstly :- Deduction of fundamental eases from secondary
ones according to Hanafis :

The one whe follows the statements of the scholars of the Islamic
Ummsh in the early centuries, would find that there were cextain
rules by which they were able to deduce the Shariah rules. It was no-
torions that the scholars of fundamemtals had two methods in writing
fundamental eases . They were :

a) The method of the scholastic which was concemed with amanging
and writing the rules and its proofs separating the basic rules
from the secondery ones 1.

b} ‘The Hanafi sholars’ method in clarifying the basic on which their
leaders depended to deduce rules by ammanging the furdamental
rules in conformity with what had been conveyed from the sec-
ondary principles of their Jeaders believing that they were the
mles which noticed by their leaders when they started to branch-

ing it@,

Secondly : Deduction of Fundamentals From Secondary
Principles Aerording to the Hanhbalis Scholars :

The one who reads the books of the Hanbalis, will find that
had taken part in shis method such as Alm Ya'la in his book Al-Udds,
he was keen to show the views of Irnam Ahmad in fundamentals cases
by deduction in ene of the narratioas aitributed to him . He used to at-
tribute these views to Imam Ahmad and denoting the type of that al-
tribution whether through signals or allusion . He also uscd to invite
the reader in cxtracting the attribution 1o Imam Ahmad and used o

(‘)Ahuuaualmcbspnlumm Pundementaks, colege of Shari'ah Imam Mchamimad
aud Unbversity, Riyadh, l(mgdom of Seudi Ambia .
o uuqmm ALMenkhoul, '

(2) A-Mugaditnah, I xhaldou. P.380.
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after substracting the whole numbers and mutiplying the decimal frac-
tion by the whole number of the case .

To conclude , T woutd like to draw the attentian that the division by
using the Seudi Riyal and it*s divisions method, it will be applicable
far all other international currencies which adopt the decimal system
such as the Dinar, the Dirhim, the Lira, the pound, the Dollar, the
Mak, the Franc and others . These types of currencies are valid to be
used in the division of estates which comprise jtems weighed by kilo,
measared by meter, centimeter and millimeter . It is noteworthy that
real estates are measured by metet and its componeats, It is also pos-
sible to use the method of the Riyal in division of bequests that in-
clude the prevalent weights such the tonn, the kilogram, the gram, tak-
ing into consideration the basic in weight is the unit that comprises
10C such as the tonn which is composed of 1000 kilogram, the kilo-
gram equals 1000 pram and the gram equals 1000 milligram . Thus, in
the table the pumber 100 should be changed to 1000 taking into con-
sidmﬁmthediﬁminmeasuﬁngitamﬂmmnmﬁm&byﬂmm .

Finally, I would like to advice you of the important of applying
this developmental outlook which links the hypothical cases with the
Iife of the people as our ancestors did when they linked their hypoth-
ical arjithmetic with currencies, measures and weights of their time be-
cause in our present time, we are becoming unaware or we don’t know
the meaning of Duwang, Habah and Kailig aad oot to of Qararit
( plural of Qirat ) which become mere terms mean ing te the life
of the le. it is comman te find the teom * in the documents is-
snpdusnn y by our courts and it its meaning has been stuck in our
mind to indicate 8 measnrement but la fact i1 12 not . Qirat means a hy-
pothicsl rutie , it can he changed by a dacimal ratlo from the divisicn
of the Riyal , weight ur measure .

Praige be o Allah by Whose grace goed deeds are atiained . He is
our protector and the real one whom we depend upon . There is no
Power or strong save in Allah .
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using this method it is possible to express the share of the heir in Riy-

als and Halalahs and its divisions and all of it is 2 decimal system .
Idon’t mean here the Riyal itself bot what I mean is the

ratic “, The bypothesist of Al-Madinah said concerming the usage of

Dishim in the indivisible bequests * The reason behind using the Di-

rhim is not the Dirhim of tansaction itseif, the parpose is the shares -

It may be imposed as dinars and it may be imposed as shares (12

The wixle) Inheritance | The Halalahs | The Subdivisions
Number | Amouant of the Riyal ) the Halalah

72 SR. 100.00 100 100
Wite g SR IZ00 | 50
Giandmoter | 12 To.00 o 50|
Son kLS ; 22 p]
Danghter 17 SR 2300 4] 1

99 &1

2- This an example o show the possibility of applying the decimal
systam in the division of the lndlvlslb]a bequasts wgwh have fractions
in the Qirat method . This an assistance, I would like to extend it to
whornever wants to give up the conventional method :

The wholz The Fractians | Decirnal
Number: of e Qirst | Fractions
| 191 gmm' s 2 0o
Wi inits
- G BT T=—
11.333333-11=0.333333X
T2=23999576824
[
Son 38 (1 iamls 24 73 |17 X 24=408-T2as5.
8566666 X T2247-900995E
48 part out of 72 of the
Ot
2T 3]

The example has explained to us how ta know (he eguivalent of
the fractions of the Qirat divisions from that of the decimal fractions
and vice versa by changimg the decimal fraction to a commen fraction

{1} Al-A2b AHR’idh, Vol. 2, P. 168,
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6+
8.6 1 144
|_ Wifc 3 18

7

ughter IZ
_;_Gludmoﬂler 3 7,
r— _Brother 3 Id
® i‘mm IH ]
heads __mer 17 3

f you read about & share of a sister and you found it to be 2/3 of a
Qirat,b/2 Qirat or a third Qirat, who will perceive and under stand it
from the common? This about a simple case com; of few number
but how about a case composed of many numbers

To avoid confusion experienced by the reader and which was men-
tioned by lbm Badran concerning the cases as well as to simplify divi-
sian of bequests following the method of senior hypothesists and that
one accepted by the hypothesist of Madina Ibrahim Tba Abdullah Ibn
Ibrahim Ibn Seif as be said : “ It is very important to consider the cus-
toms of that country as well as the enquirer’s simstion in under-

standing ™, T am ‘mm“ that we, the hyothesists, in this time,
have to fallow the of senior hypothesists . We have to express
inheritance fractions in a manner understood ko the people of our age.
That is {0 say (o express these fraction, have to exchange i into the
Saudi Riyal instead of Qirat and its divisions . Inheritance that s in-
divisible, we have to  symbolize it in huodred Ri alsandrhuiton
the top of the third colums of ihe basic table and symbalize for the
fractions af the helr by the divisions of the Riyal . Tt is the Halalah and
itg subdivisions. We have to place hundred Halalahs on the top of the
fourth column and under it on the left of each heir te place the amaunt
entitled to the heir from the Halalahs and then we have to place it on
the fifth column (100} ead it is the subdivisions of the Halalah . Ry
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he did not bring anything strange to the people . He made the Qirat the
base of division that le used to in their daily life, that is to say the
Habbat of the Dithim, the divisions of the Habah or the Duwang of
the Dirhim,the Habbat of the Duwang and the suhdivisions of these
Habbal. Those who came after the cream of the hypothesists who
made their applications in barmony with the understanding of the peo-
pie of that era in relevant to the measures, weights and money and its
divisions, they failed to follow this method . We still use rerms swange
o the Efb]ic regardless to the slite . These terns don't represent our
actual life pertaining Lo measures and weights . They have no effect an
evﬂxgay life . Ibn Badran Al-Dimishgi says about the division in us-
ing the Qirut : * Thete is a type of division calls the division by using
the Qirat but I don’t like It because it puzzles the enquirer particularly
when he sees the terms Qiral, eigth, ninth, tenth of a Qirat as well as
concerning the real estate and its fractions which cann’t be perceived
by his mind .

This is a quick idea about this of fractions which indicates that
it cann’t occur only in the cases of Al-Munasakhat, Al-Mafgood, Al-
Haml, Al-Gharga and Al-Hadmi only but in ordinary cases as well :

144.24=6 the Qirat of the case
144 | 24 Qi 3 2 | The Qirat sides
Wie~ 18 J Jirais
lex
er | 24 4 Oty
rother 10 1 Qirat 2
Prother 0 T Qirat z
Sister J p: 1
Sister K : 1
Total 144 21 9 2

(1) Kitab Al-Badraniyah Sharh Al-M: -Pari i
itab ,;,r,ss.m anzamah Al-Faridiyah, Abdul Qadir Tbn Badran A-
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Indivisitle inheritance such as real estete, animals, jeweicy and
the like the method can be applied too . Al-Wana and his con-
temporaries of b sists ns well as Al-Shanshourl, they used o use
the Dithim in division of inheritance and it was confimed in the con-
tracis of sale, buying and hiring. Abu Al-Khattah Al-Kaluzani had
sapported this method and chose to divide the indivisible inheritance in
two methods :

First, the Ratio : He said : “ If the inheritance is a real estate or an
animal or something indivisible such as a bathiroom, a mill or a jewel
and the like, Make the case 3 whole number and make far every heira
number similar to his/her ratio of shars .

Second, through Dirkim : If the inheritance is composed of in-
divisible number he said ; “ Treat the real estate or the animal like di-
rhims and thea multiply the shares of each heir by 1be Dirhim Habbat
( they are 48) and then divide by the whole number of the case . The
outcome of this is the share of the heir fram the real estate . He,
mathhfa'gwchlmaﬂ:rsuppomnghnssmementwnhvmousex-
amples . He said : ** I you treal other cases following this method, you
will be guided . Thus, lam encouraged ta apply this method on the

Saudi Riyal and ity divisions and it may be applied on the other cur-
rencies , [f the inheritance is composed of indivisible such as a house,
garden, car, ship, aircrafil, horse, sword, jewel and the like, we bave to
apply and follow the decimal system in division of such inheritances
8s follows ;

1- Either instead of its division through the conventional method of
the Qirat by using the Riyal such as hzmgtheeslamasa
bundred Riyal and then do the division uﬁlymg the share of
eachheubyhewholcnumbcroflhecaseby undred Riyal and
then to divade the outcome by the whole number of the case the
oulcome of this is the share of the heir from the real esiste repre-
sented in the percentage .

2- Orto keep the Qirat and to exchange the divisions of the Qirat with

the divisions of the Riyal , that is to say the Halalal and its divi-
gions. Al-Kaluzani may Allah forgive him chose this method and

(1) At-Tabaweh Fi Al-Fara'idh Li Al-Kaluzani, P, 123, Al-Hidaya, P, 187.
(2) At-Tahzech, F. 124 .
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to the common hard fractions in the divisions of the Halah which is
very hard to visualize and there is 2o counterpart for it in the division
of the currency and at the same lime it constitute Livial mpiniportant
divisions. In order to avoid these trivial division which exist in the
decima) system, we can benefit fram the approximation system in di-
vision of divisible inheritance by elirninating the decimal comma
whether one of two digits or more according to the need .

‘The Whole  The Amnunt  The Halelat | The Subdivisions
Number [of Inheritencs |of the Riyal | of the Halalah
12 SR 3000 o0 100 100/
Hushand 3 SR.6.00 2 a1 Aftcr approximating
76 | Before approximating
Mother 2 SR.4.00 61 54 Aft=rapproximation
53 84 | Before approximation
Daughter { 4 SR-5.00 23 08 After tiom
o7 & [Before !ppmxmmmni’
Daughter | 4 SR.5.00 23 |_Aficr aparoximation
ar 69 | Before approxitmatan
298-100=239#3

It is ohvious that whether we made the approximation on the divi-
sions of the Halalah directly or on the subdivisons of the Halalgh, the
result will remains the same .

The whole | The Amount | The Hulalat y The Division
Number of Inheritance | of the Riyal | of the Halalah
- 2R, 4533100 1 100 1
Wite 12 SR. 6791.00 37 50
r 16 SRI055.00 16 5
aughier 17 SR, 9821, 1 45
aughter 17 ] 00 11 45
k! 3R, 19343 7] 0|
Total Sé SR. 5433.00 29643
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Usage of the Saudi Riyal in Division :

Due to the numerous divisions of the Dinar and due to the efforts
needed to J:olong the steps while the divisions of the Rl{al are com-
posed of the Halalahs and according to the desire to follow the ex-
ample of Al-Wana and his students Al-Khabri and Al-Kaluzani in di-
viding inheritance but I will use the Saudi Riyal and its divisions, ( the
Halalah and its subdivisions ) according to the following table :

1- The amount of the inheritance should be placed on the top of the

fourth column in Saudi Riyal .

2- The Halalat (100 Halalah) should be placed on the top of the fourth

column .

3- The subdivisions of the Halalah (100 parts) should be placed on

the top of the fifth column .

4- The whole number of the case should be placed on the top of
the sixth column .

The following roster shows how to divide a case using Al-Wana
and his students method with the aid of the Saudi Riyal and its divi-
sions and subdivisions :

Whole | Inheritance | The Halalat | The Divisions
Number | Amount of the Riyal | of the Halah
13 SR. 30.00 100 100 13
Husband | : . 02 30 1
Mother _ 61 33 1
Doughter | 4 23 — 07
u 23 07 9
Total 13 28 199 97 39

In order to obtain the Share of the husband following Al-Wana's
method of approximation we may apply the following :

3 X 30=90-13=6.9230769-6=0.9230769 X 100=92.30769-
-92=0.30769 X 100=30.769-30=0.769 X13=9.997#10.

After the successful usage of Saudi Riyal in lieu of the earilests us-
age of the Dinar divisions , we may advance to another step to apply
the decimal system by abandoning the fifth column in the table men-
tioned above, Because there is no need for it and it means a returning
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Thereiore, the husband will have six Dinars , eighten Qirauts, one Ha-
bah, one Aurzah and seven divisivns out of thirteen divisions of the
Aurzah , Thus, the heir’s shares will be divided according to the chard .
It bas been noliced that Al-Wana and his generation knew the sys-
tem of approximation of the decimal fractions , Al-Wana had apphied
it in the fourth erithmetical procedure which was 11.999999 and con-
3idered to be 12 . The outcome of the cighth procedure was 5.999994
and be considered it to be 6 . The twelveth procedure also was
4.9999989 and he considered it to be 5 . The sixteenth procedure was
6.9999995 and he considered it to be 7. and likewise he followed the
method in dividing the shares of the other beirs .
The procedure followed in dividing the mother’s ehare nccording to
Al-Wana is as follows :

2X30=60-13=4.6153846-4=0_6153846X 13=7 9999098#8X
20=159.95999#160-13=12,307691-12=0.307691X13=3.692292-
3=0,692292 X 13=8.999796#9 .

Although Al-Wana in this Masula bad fixed the share of each
daughter from the dinars, be did ot fix the share of each of them from
the divisions of the Dinar (Qirarit, Habbat, Auczat and of Aurzat ) .
But I have fixed the share of each daughter in the table from the Dinar
and its divisions .

1 have found out that who he follows the Mas’ala, he may abandom
some parts of the procedure mentioned above . The way how to decide
the busband’s share is as follows :

3 X 30=90-13=6.9230769-6=0.9230769 X 20=1B.461538-
18=0.461538 X 3=1.384614-1=0.384614 X 4=1.538456-
1=0.538456 X 11=6.99992847 .

By applying such method in fixing the share of every heir, tha
cedure would be sammarized in ten instead of sixtecn arithmerical
procedures and that say to save a third of the procedures .

Due to the fact that hypothesists depend on their mind in execmting
the arithmetical procedure, we found thar Al-Wana resotts to the sys-
tem of approximation to avold the huge number of decimal fractions
while we in the modern age with the aid of modem calculators ma-
chines we don’t follow his example . Thus, the onc who uses this
method , would find 1 little difference berween the decimal fractions
in the twa methods .
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maultiplied by the Aurzat Al-Habzh and the owtcome to be divided
among the heirs according to their shares . If the residue is less than an
Am;fh. you should attribute it to the shares of the case and the out-
come would attribute it to the shares of the case and the outcome

would be the divisions of the Aurzah !,

This an example made by Al-Wana as a basis and it has been
quoted by his students Abu m Al-Khahri and Abu Al-Khattab
Al-Kaluzani in their books @, They used the 1able to clarify it and it
was modemized by some hypothesists after the age of Al-Wana and
his students about three centuries later . The table is composed of sev-
en columans, The amount of the inheritance is placed on the top of the
thind column in Dinar and under it is  the duc amount to cach heir in
whole mumbers . Then the Qirarit of the Dinar are placed on the top of
the fourth column while the Habbat of the Qirat are placed on the top
of the fifth column . the Aurzat of Al-Habah are placed or the top of
the sixth columa . On the top of the seventh column is the whole pum-
ber of the case so as to constitute the divigions of the Al-Aurzah . In
each column and on the left side of each heir I placed his‘her due
amount from the numbers which are plared on the top of the columns .

Al-Wana's case is as follows : a husband , a mother, 2 daughiﬁr
and another daughter . The inheritance amount is thirty Dinars and it
is divided as follows :

The whole | Inberitance | The Qirarit | The Hahat of| Aurzat of ([The suhdivision
Number | Amount  jof the Dinar | he Al-Qirat |the AlQirm| of the Aurzah
13 i |20 Ofris. k1 4 11
SrEsm N e :
o A o Y= 3

For the Hushand : 3X30-13=6.9230762-6=0.9230769X13=11.999999
# 12420=240-13=18.461538-18=0.461538 13=5.999994#6 X J=iB-
13=1.3846153-1=0.3846153 X13=4.9999989 # 5 X 4=20-13=
1.5384615-1=0.5384615 X 13=6-9999905# 7 .

(¢}} MM—&MMD Al-Waei, P, 11 . It i3 noteworthy that the authar has compleled
Teszarch .
@ Usnoal Al-Mawarith Li Al-Wani, P. 120 . Mukhtasar Fi Al-Fara'idh Li Al-Khabri, P.
97, Al-Tahzzeb Li Al-Keluzani, P. 120, see AHKaluzani Al-Hadiyah, vol.2,P. 187 .
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heritance which may reach tens or bundreds of thousands millions ,
we would certainly realize that it necessiates to contintue in looking for
new methods to make the task easy and to make its resuits accessible
to beneficiaries influenced by our nghteous ancestors.

Since people in our country and in most of the other countries are
linked in their transactions with the decimal system and since the first
thing that crosses the mind is the ratio, it i3 better to strive in dividing
theshﬂeaofheusuhngmeadmugcofthemmonanIMcmun-
demhndmgsﬂ:e decimal fractions by attributing the fractions entitled
for the heirs to be divisible by hundred percent instead of attributing
to the whole number or to the factor in the case of ursmngthe
ment or 1 the Qlrat when dividing the fortune wlnch is indivislb{ . (3
is possible in our country to use thedxvmonofmeklyalandldon'
ses any mnovation in using it because some of the greatest scholars of
the hypothesisis such as Tbn Al-Labban,®, Abi Monsonr Al-Baghdadi,
@, Abi Abdutlah Al-Wana, Ahi Hakeem Al-Kbwbri, Abi Al-Khaitab
Al-Kaluzani, Ibn Al-Majdi @) and Ton Al-Ha'im permitted the usage
of the Dirhim and the Dinar in some cases 4 |

Abu Al-Khartah Al-Kaluzani had applicd the usage of the Dinar and its

divisions. He did not spplied the indivisible fortunc only, but he ap-
pheduonthechmlbleoneashcsmd " If the inheritance is in Artal

ar measured such as wheat and bariey or clathes or measures
of land . Whils Abu Abdullah Al-Wana had simplified this type of
division as he said : “ If the Shares of the case are imational mmber
such as thirteen and seventeen, the shares of the heirs should be multi-
pled by the amount of the inheritance and the putcome should be di-
vided on the case. Then the outcome, would be the amount due to
cach heirs . If the residue is lcss than a dinar, it should be multiplied
bythetheQuantofdthwandtbenallocatosforwayhm(msl
he duve amoumt from the inheritance ) in Qirarit . If the residue g less
than a Qirat, yoa should miltipiied it by the Qirat Habah {a division of
the Qizat) . Then the outcome should be divided among the heirs ac-
carding ta their shares . If the residue is less than a Habab, it shoald be

(1) Abu AMhassan Ihn Al-Lahan i Mohrmmad Ihn Abdullsh Al-Fardhi Al-Basri . He died

164

2y Abu Mansour Al-Baghdadi is Abdwl-Qabir Ibn Takir Al-Tamimi . He died in 420 H.
See Al-Shafiyah Lj Al-Husscind, PP, 139-140 , ®

()] r%g-zamummmpmnnm . he died in 850 B. Shazars: Al-Zahb,
VoI

(4) Fath Al-Qareed, vol.2,P. 1665 .

(3) Al-Tahzeeb Fi Al Flr‘i:lh. PP. 120122,

2.
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The following table shuwsngow to divide the Masa'la:

100 First | Deceasad'1] The socond | deconsed's ) Whwola | inheritance | Fractlom,
Masa’ls Mas'ala | mumhber

12X 13X 127

b7 24 e |LSR, 14495001 864 |

T RO
e ST

L) X ISR A200 417
Soo 13 169 | 5R,2827.00 387
n 24 864 SR 1443500 23052 - Bt4=3

NB. The fractions have been approximated using the decimal system .

Tire denominator is mnlti%l]ed by the share of every heir and the
whole inheritance (14455,00).The outcome of the multiplication is di-
vised by the whole number (864) and consequently the normal frac-
tions for the heirs are to be extracted , If these fractions are left as they
are, does the heir conceive or understand it ? It is an imaginable thing
for the ordinary man . Will the denominator be able to epproximste
these fractions 5¢ as to become conceivable to the heir 7 That is to say
fo be exchanged by Halalahs { Saudi Riyal division) which constitute
part of the demmaf system without comitting any errer during the pro-
cess of deciding the entitled fractions ? This one side which I wanted
to feveal in this research so as 1o assist my colleagues the hype-
thesists, the teachers and the judges as well as advecates in order to fa-
cilitate their affairs and that the fractions be cencelvable and under-
stood to the heir.

After the discovery of the difficulty of conceiving the entitled frac-
tions for each heir in the above-mentioned masalas although its whole
aumbers are not more than nine hundredds . What about the trouble one
mast confrom if its whole numbers are more than thirty thousands as
we see in the case known as the test case according to the Hanafis

and the Shafels ™. regardless to other cases whose whole nmmbers
may reach millions & .
If we added to these cases the hugeness of the amounis of in-

(1) Al-A:zb Al-Fa'idh, vol.1,P. 181, .
(2) See e suthor's book, Usonl Al-Mawarith 1.i Al-Wanl-Srudy and woalysis, PP, BS-90
o Know the cases whose whole nunbers reach millioos |
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division what bad been wsed by theix country and the people of syria .
He said ; “ If you want to divide an inherilance use the Qirarit and
they are composed of 24 Qivat . “

In view of the above, if some people used cerain terms 0 mean
something for them and have pothung to do with lawful or enlawtul,
then there should be no opposition to its application by scholars in the
cases that confront them . If the matter is 50 7 What do you think of
the decimal System of money which has been adolpled nowadays by
the majority in the Islamic and the Arab countries 7,

In my opinion, it is incumbent wpon us as hypothesists not to me-
glect the hig shift of the declmel system. On the contrary, we have to
interact with it and apply it in division of inheritance, ly we
live in the age of computer technology so long as it achieves our inter-
est and at the same time it doss not come inlo conflict with our
Shar’iah .

To give an example to the importance of using a calculator on the
part of the hypothesist , it saves his time and effort, let us examine a
Masalah (case) in which there are many heirs whose shares differ in
view of fractions . The sist will find difficulty if he resorts to
the conventional method in division without the aid of modem cal-
culating machines .

The First example :

A man dies and survives by a wife, 2 father, a son, and 5 danghter.
Then the son dies and leaves a wife and a son . It is noteworihy that
the wife of the first deceased is the mother of the second deccaset .
The amount of the inheritance is SR 14455.00 and the whole pumber
is 864 . How much effort and time would be lost without the help of a
calcutating machine in salving this masa’la .

(1) Al-Mughni, vol.9,P, 45, verified by Dr. Abdallah Py Abdul-Molsin Mohammed Al-
Hudu, harh Al-Kabest, vol7, PP. 94-95 . Muwefyl-Deen Is Abdullsh Tbn Ahmad
i'?w Ibnlbhflmad ¥n m ‘lu{leﬁc]hsusi ! » 3 Andue. o

5 jexd in 682, S fogrrphies i
Tabagat, At-Honableh, Tom Rajas, voI2.FE. 133+ 304 o eir Dlographes in Zad
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and his students. He mentioned the differsnce that occurred regarding
the Qirat is it composcd of tweaty or twenty four division 7 at that
tfme. According o him, the hypothesist has the choice 0 take any of
these two views. Undoubtadly this is a flexibility which makes the hy-
pothesist accepts any form of formality as long as the end is one and
thet is o say to divide the heirs shares aright. Al-Shanshout con-
firmed this atitude and he may Allah forgive him applied this attitude
practically as he mentioned in Fath Al-Qareeb A)-Mujeeb (a book ) .

*“ Let me cite un example mentiored by one of our scholars using
only the terms of Egypt, my country, where I grew up, may Allah

bless it and make it the home of Islam untll the Day of Resurrection “ 1,

Mansour Iba Yunis said that people were different on the divisions
of the Qirat and they confined themselves to what had been prevalent
in Bgypt “ If you chose the Qirarit of the Dinar, leave it number 25 a
known inheritance and divide it accordingly " . The Qimt is 24 divi-
sions according to the people of Egypt, Syria and the majonity of the
countries . He was @) quoted in Kasshaf Al-Qin’a Ann Mata Al-Qin’a
as saying * If you want to divide according to the Qirarit of the Dinar
they are 24 as they were known to the people of Egypt, Syria and
those who came into an agreement with them but they ware 20 ac-
conding to the people of Maghreb ! |

The hypothesist of Al-Madineh Al-Munawarsh Ibrahim [bn Ab-
duliah Ibn Ibrahim Ibn Seif Al-Shamari said in Al-Azb Al-Fa'idh : ©
If you want 1o divide among them use the Qirat * . He said this after
his explanation tc the division of different inheritances as he was of
the opinion that there should be no restriction of the part of the divider
to choose what he deems the right one of the divisions of the Dinar,
the Dirhim and the disputable Qirat . The most important is w know
the people and to consider the situation of the enquirer in under-
standing @

The sons of Iba Qudamah,Mawafagul-Deen and Shamsul-Deen hint-
ed to what had heen mentioned by the hypothesist and they applied in

(1) Fath Al-GQareeb, vol.LF. 152, . o
(2) Sharh Monwsha Al-Tradat, vol.2.F. 609, Al-Bakouti who died in 1051 H. His biography
is mentiomed in Al-Na'at Al-Akbe, Al-Ghazi, P. 210

) Bt .

4] Al-Azh Al-Fa'itf Sharh Umdat AhFaridh, voi2.PP. 118-119 . He was bar and dicd in
W Madinah ia 1189 H . His biography was meationsd in Al-Na'st Al-Emal, Al-Ghazi, P.
210, Ulma, Najd Khilal Sikah Qroon, Al-Sheikh Abdullzh Bow Abdul Rahman Al-
B P .
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Al-Khattab Al-Kaluzani ) were not widely distributed, the reason
which made us unaware of new techniques included in these manu-
scripts to resolve divisions of inheritances which include fractions that
& hard to be conceived as well as to be applied on the currencies of

y,

Al-Wana, A}lKhubari and A}Kaluzani resalved varicus cases ug-
ing the Dinar and the Dirhim divisions in order to clarify the fractions
entitled (¢ the beirs of the inheritance. This method was s sed (o
be applied in order (o belp the hypothesists in alt ages in order Lo har-
monize the division of inheritance with what was kmown in every age
in relevance to money . measures and weights . If those who came af-
ter them followed their steps, the science of descent and distibution
would have witnessed a remendous jumps in all 2g¢s and the number
of its students would have increased 5o as to be practised in the‘daily
life and consequently many tough points would be easy to handie ,

[ thank Allah the Most High who guided me to study and follow
the methods of the ancetors whom [ agreee with them in their division
of inberitance using the units of the Dinar and the Dirhim, It is pos-
sible now tu use the divisions of lbe Saudi Riyal or any other current
cumrency and consequently it can be & ufpphed on measures and weights
of our tirne sp a8 to take advantage of computer technology amd there-
upon our work will be fast and oor learning  hypothesis as well .

I will show you some of the cases that were included in Al-Wana's
books as well as the book of his two students Al-Khubarl and Al-
Kaluzani in which they used the divisions of the Dinar and the Dirhim ,

The usage of A-Wana and his two students for the divisions of
cumrencies of their time to divide inheritance in itself was & big break-
through . Because they made sciesce and work attach to the life of the
peopls . Instead of symbolizing fractions for the divisions of the Dinar
and the Dirhim, we found that Al Wana nsed the divisions of the Di-
nar and the Dirhim with its names known to them at their time such as
the Qirat Al-Dinsr, Habbat Al-Qirat, Aurzat A}-Habbeh dnd pants of
Al-Habbah etc ... This method was followed by Al-Wana aad his stu-
dents Al-Khabri and AFKaluzani is line with the saying : “ teach the
people according to their level of understanding * . Al-Shanshour, @
the chief of (he latest hypothesists followed the example of Al-Wana

(l} Abu AI»Khlm Al-Kaluzani, Mahfouz Ibn Ahmad Tom Al-Hussein Ibn Ahmad. He
B . Sec Shagrat Al-Zahab, val.4,PP, 2

2) Ahdtﬂlnhlhnuobmmll! DeenAl-Shansko &pﬁmbﬂnnﬂmsﬂupm

Egypt. He is a Shalei follower. He died in $9% H . Seo Al-Qareeb , 211 AI.Tuh!uh

ﬁ la’h Ala Al-Fawn’id Al-Shanshouniyah, Ihrahim 1bn Mcohammed [bo Ahmed
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Towards a New Outlook To
Promote Division Of Inheritance

By : Dr. Abdul Aziz Ibn Mohammed Al-Zaid

Division of inherilance has atiracted the attention of m h¥'w
thesists and arithmeticians becausc it includes the practical side of the
{aw of descent and distribution . Everybody knows that much effort
has been exerted in the theortical side of inheritance science and the
practical one as well . The combination of the two sides is an attempt
and a prefude o achieve distribution of inhertance ameng those who
are entitfed to it according to the Sharish’s teachings. This side af in-
heritance science constitutos the fruil of the efforts being exerted before .

We are proud of our ascetors who did their best since the revela-
tion of mheritance verses in developing arithmetic and Iaying new
niles to help m resolving inheritance cases by making division of in-
heritance ¢asy to solve. They handled the fractions which are the bas-
es of division of (he heirs’ rights and these bases are called the four
rules ', They interacted with cases deal with the law of descent and
distribution and they were always in search to find solutions whether
arithmetically or from jurisprudence point of view as we see in Al-
Ourayaten, Al-Ghawl as well as in the cases of Al-Radd, Al-
Munasakhat, Al-Gharga, Al-Hadma, Al-Mubs’'adh and Ikhtisar Al-
Masw’il and others.

Our scholars had succeed in demolighing the obstacles that stood
in their way to find sclutions for dividing the indivisible inberitance
despite the huge numbers of its heirs, kegatees, gifts and wills to the
non-heirs in the third of the L.

Hypothesists and arithmeticians throughout histray used new tech-
niques in arithmetic to divide inheritances and among the technigues
they used were algebra and  differential crleulus .

Some manuscripts of the earkiest hypathesists and arithmeticians

such as Abi Abduilah Al Wana (@, Abi Hakeem Al-Khabri © and Abi

() Former dean and asvistant professor st Judiciary Department, uriversity of Ummul -
Quran, He now teachss a4 the Islamic stwdies Department, King Abul-Aziz Usivenity,
Jeddah, Kin of Snudi Arabie .

(1) Seethe s book (The Islemix law of Bequest) , PP, 172 - 180.

) Abu Abdullah AlH{nsseia [bn Mohammed. He ditd in 450H (see the authos’s baak !
Usool Al-Mawarith LI AFWan!- Stedy and analysis) .

(3} Abu Huksemn Abdulleh Ihn Tbrahim [bn Abdalish. Ho died in 476. sce Tabaqat ash-
Shefipah, written by Al Huscelnl, PP, 172-173 .
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Thirdly : The Waiting Pexiod of a widow =

Allah the Most High has prescribed the waiting period for a wid-
ow_to be four Months and ten days . The wisdom behind this waiting
periad is 10 ascertain of the pregnancy of the widow and as svon os the
exipry of her wailing period is over , she is allowed to marry . The
reason behind making the waiting period four months and ten days is
that she migh be pregnant and waiting this period is sufficient to de-
termins whether she is pregnant or not @,

Thus, we notice that the Islamic rules protect the mixing up of the
fetus lineage .

(1} Talseer 2l-Qura’n ul-Adhesm. Ibn Eathesr, vol.1,P. 247
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nant jady if she fears that fasting will affcct her fetus . Scholars have
supported their argument by the following Qur’anic verse

*“ But any of you s ill,

Or on u journey ,

( Should be made up )
From days latey « @

The pregnant woman is like a sick persan, if she is afraid that her
fetus would be affected by fasting, she is considered il and treated in
the generality of the verse because pregnancy i linked to the pregnant
lady and fear for her fetus is treated as fear For her own organs &,

Protection of the Fetus Lineage
in the Islamic Shar’iah :

Examination of the Islamic rules, indicates to us how the Shari'ah
protected the lineage of the fetus rs we see in the following rules :

Firstly : Le dtling of the Waiting Peried and The Wisdom
t:

Udda is a waiting period to be observed by a divoreed or a wid-
owed woman in erder to Jmow if she is preguant or not®), The reason
behiad the waiting period is to know the pregnancy of the woman so
25 not to mix lineages as well as giving a chance for the husband to ce-
mary his wife if he wishes and to preserve the lineage of the child ta
evert the aribution of the child te more than one father .

Secomdly : Prohibition of Sexual intercourse with a
pregnant Woman :

The Islamic Shari"ah has ibited sexual intercourse with a
pregnant woman because this relation will lead to mixing of lineage ,
The Prophet (Pbuh) bad prohibited this kind of relation : ™ a pregnant
must pot have sexual relation with her husband until she delivers ¢

(1) Surm Al-Bagqarah, verse 183 ,
g% ﬁln};'mm"m :-Kdn. valmlrl’ 210, Bndp.a'lmde—s‘mn'l. vwl2 P97,
Laghat -Puqeha, ¥ indfi, P. .
0 clslm Lima Py ll-Muwmi‘lEnnglLMa’ani ws ak-Asanend, ths Abd al-Bam,
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Hanifa, he is of the view that expiation is not obligatory . As for
Imam Malik, he prefers expiation ¥ .

3- Deprivation of inheritance : If the criminal is inheritor of the fetus,
his killing to the fetus will deprive him of the inhesitance as in the
crime of murder and this is applicable on the mother if she in-
tentionally aborted her fetus @ .

4- Discretionary : It is permissible for the judge 10 rile on basis dis-
cretionary concerning the erime of abortion if he deerned the inter-
est lies in discipling the criminal .

5- Scholars are on agreement that the crime committed against the fe-
tus i semi-intentionally if the criminal intended the act but it is re-
garded as acuidentlly iF the criminal did not intend to do so0 . Ac-
cording to the Malikis, it is intentionally If the criminal intended
to do the killing while jt is considered unintentionally if the crim-
inal did #t by mistake @ .

Applications of Protecting the life
of l?:lm in Islamic Law :

‘The Islamic Shari‘ah (law) is concernexd by Lhe life of the fetus
and this can be shown in the following rules :

Firstly : delay of punishment uatil delivery of the pre woman ;

If a crime is committed :Igamsi the fetus, the should be
delayed until the delivery of the mother. This is obliged by the Islamic
Shan'sh in order t0 protect the life of the fetus . ARl the schools of
thought are in agreement to delay the punishment after the delivery of
the pregnant woman . Ibn Abdcen says : * the punishment of the preg-
nant woman is after and not before her delivery .« @

Secondly : breaking the fast of a pregnant woman in order to
preserve the fetus :

The Islamic Sheri‘ah has permitted to break the Fasting of a preg-

83 H.w:ﬂ'jfm_r;&.}.;m ol 4e. 103,

Qudiyar Tehdeed nl- . Shaci'eh al- [s P.I74.

{3) AlJanyat F al-Shari’ah of-Iskmiyah, Miabasmmad T P390,
{4) Al-Majmou’, al- Nawewi , vol. 18, P, 152,
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As for the fews acconling {0 the Mallky, s that aborts by wospan
whethet life is breathed is it or whether it is an embryo or blood clot /1!

Sixthly : Life with which Dignity Commences :

Human beings develompent passes through two types of life :
the life of sirength and the life of feeling . The life of srength is the
t of the fotus in the womb while the life of feelig is that
s which lodges the body ai the last stages of formation and with
it the fetns becomes a prohibited human being to be aborted or killed .

Seventhly : The characteristic of Crime against Fetws :
Crims committed against fetus is charaterized by the following :

#) Itis to be financially guaranteed and no law of equality is required
10 be applied bacause Lhe death of a fetus due 10 5 ctime on the
F.mof maiber, is to be financially guasanted . To be paid if the
2tus is deliversd dead but Lhe blood-money Should be paid if the
fetus js delivered alive and died later on doe to the crime . Ac-
cording o the Malikis, the blood - money should be paid by the
criminal , if the fetus is deliversd alive then died dus o the will-

fully criene @, The ghurah ¢

should be paid on the crime Against the femus according to the fol-
lowi%wndidons:a) existence of an ac1 causes the fetus to de-
tach from fts mother dead whether an act or statement are the same
from crime point of view as well as the material and spisitual acts
whether Intentionally or i b) to abrot the fetus as a re-
sult of the crime ; ¢) detachment of the fetus dead and ¢) the fetus
must be past the stape of blood clot and commences ihe stage of
formation . This is the og:nion of the leaders of the three schools

of thonght except Malik .

2- Scholars are in disagreement concercing the crime against the fe-
tug . Imam Shafie holds that expiation is obligatory . As for Abu

(I} Bidayal al-Mujtakid, [bn Rushd, vol.Z , P. 312,
Al Tashei” al.Jana'{ F ak-Islam, Abdul-Qadir Awdsh, vol2 P, 297.

(*) Referred 1o carlier.

{3) Bidayw af- Mujushid, vol.2.P. 312, al-Mughsi, vol.8,P. 406, al-limm, vol &P, 106, &
Majmen’ , vol [2 P, I75.
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1) Prohibiticn of abortion and it is held by Hanbalis and Malikis () |

b) Permissibility of abortlon . The suthor of Mughni al-Muhiaj, a
Shafei , says : * If she abarted a clot blowd, nothing would be obliged
on her and her waiting period is not expired « @ .

The difference between the two opinions 15 the former consiers the
blood clot is prohibited becansc it consitutes the first phases of man’s
life and the i’ah niles are based on it while the sn, s of the
second opinion consider the blood clot is not linked to Shar'iab rules
and con?;qnemly its abortion does not entail guarantee or regarded us
a anme -

Asforthephaseofembryu, scholars are of (wo opiaions ; a)
those who hold the impermissibility of a clot to be aborted, are the
Malikis , and some Hanbalis , Ton Qudamah says : * If she aborted a
blood clot witnessed by some trustworthy persons that the clof has a
hidden shape, a ghurah “? must be paid “ @ | b) those who are of the
view Ciat the clot is permissible to be abarted . They are majority of
Hanafi scholars and sorme Shaffes . Al-Kasanj says : “ If nothing has
appeared to denote its shape , there is po obligation on the con-
sequence of its abortion because it is not a fetus but it is omly blood

clot“ @,
Fifthly : The vmderstanding of the Fetus® Life :

Shafies hold that when the fetas comemences to take a human bei
shape or to be different shape from that of blood clot and embryo an
some organs starl W de\'el()]{)e such as nail and finger, it is prohibited
in this stage to abort a fetus ‘*_ Thn Taimiyeh, Hanafis and al-Dhahirl
school of thought suppost this view @,

(1) Jauni” al-Uloom wa ak-ikam, Tbo Rajah, P. 43 .
8 }%‘g"&aﬂimm ol T.f ‘s al o bn Qudamsh, val9, | a+
- . vol7,P. 325, al- 5, 1 B
Majmou'. &l Nowawi, vol.11, B. 17 ghw. Ihn b =
(%) Ghuah 1< a blood money for killing a child accidently -
{4) Al-Mughni, Ion Qudamah, voL8, %, A06 .
(5) A i, al- Kasans, vol.7,F. 325 .
g) AlUmm, al-Shafie, voL&F, 107 .
) AFFatzwa, 1bn Taimiyah, vol4,F. 242, ab-Boda'i, al-Kasani, vol. 3 . B. 375, ab-M;
Tho Hazmm, val 10, F. 266 . vo e
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te that of breaking the eggs of the prohibited animal in state of con-
sentration . The evidence to this argument is the command of Allah
pet to kill games while the pilgrim is in atats of consentration a= He

said:

“ But forbidden is the pursuit of land game, as long as ye are in
the Sacred Precincts “ @, Allah also has prohibited the pilgrim in
state of Thram to break the eggs of the prohibiled game and he who
does so, he has (o be fined similar to that he bas broken . [t was re-
ported that Ali was bramght and he ( ihe Prophst) said : We are in state
of Thram, give to those who are not in state of Ihram “ ® | The rule on
egg is the same as that of the game in prohibition and the Similarity
between ¢gg and man, the latter is prohibited to be killed except by
way of justice and law as Allah said :

* Take not life, which Ged
Hath made sacred, excepd

hy way of Jurstice and law « (0 |

If it is ibited to transgress on man, it is also ihited to
transgress onp;ol? origin and tg:esbreaking of the egg!;:u;:ohiblted
accordingly by analogy .

2- Whea the sperm rests in the womb it will be considered alive .

The second opinion is held hy some Malikis and it is quoted in the
Shafei school of thought '¢ . According to them, abortion of a fetus js
repugnan .
The third opinion is held by some Hanbalis scholars and al-
Lakhmi from Maliki school of thought @ . Accarding ta them, it is
permissible to ahart fetus in stete of sperm. They have supported their
view by the Hadith narmated by Abdullah Ibm Mas'nd ! * The sperm
remalns unchangeable in the womb for fourty days ... * The con-
notation in this Hadith is that the sperm remains the same because life
is not breathed in this siage “ .

As for the phase of blood clot, the scholars are of two opinions :

Suret abAna'm, vare 96 .
Musaad al-Imam Ahmad , vol.Z, P. 100.

(4) Surat Al-An'am, verse 151,

(9) Al-Mabeow, al-Sarkbas, vol.3,P. 51, Padl-Qadeer, 1bn al-Humam, vol.10, P.300.

6) Nihays( M::J ala Sherh al-MinkuJa,al-R,lmlj, L8P 240

}7{ Mawihib alJi |, #l-Haltab, vol.3,P. 377, al-Iusaf, a}-Murdawi, vol.1 P. 385 .

{#) Taadbeem al-Naal Wa Maweqil al-Shari'ah al-Islanvyyab, Abdut-Mubhsin sl Tireks, P.
27,
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Sixthly : Maintenance On Felus :

Among the financial rights of the fotus is the maintenace if the
moqler is pregnant even she ts divorced or widowed by her husband .
Taking caee of a fetus is to be done through the care of its mother . Al-
lah the Most High has command husbands to provide maintenance for
their wifes as in the following verse :

“ And it they carry (life
In lh:lir wombs) , then N
) (your substance ) an them
lintﬂ they deliver
Their burden « 0,

This maintenance is to be provided with the existence or in-
existence of the fetus and it cann’t he deopped even the pregnant wife
is disobedicnt to her hnsband . Thn Rajab say : “ Maintenance should
be provided during the pregnancy period even the mother is dis-
ubedient to the husband *@ ,

Prolection of the Fetus® Life in the [slansic Law :

Islam has prohibited transgression om  man’s life or his body
whether willfully or accidenty . This probibition includes the in its
mother’s belly ¥ . Scholars had studicd the phases of the fetus’ de-
velopment and each phase has its own juristie rule and in this connec-
tion, there are two phascs : 8) the phase before breathing life into the
fetus and this includes three stages
i) Sperm; 1i) blood clot and , iii) embryo. Scholars are in agrecment
o prohibition of aborting the fetus after breathing life in it but they
are in disagresment concerning the phase before breathing life in it .
As for the phase of sperm, the scholars differred on the abortion of the
fetus : the fiest opinion is that held by some Hanafis, Shafies, Hanbal-
is and Tbn Hazm @ who hold it prohibited ta ahort a fetus and they
supported their argument by analogy of prohibition of a fetus abortion

(1) Surat al-Talag, verss 6 .

(2) Al-Quwa'id Fi al-Figh el-Islami. P, 178 .

(3) Himays: $aq al-Hayet Fi el-Shari’ah al-Tslamiyyah ., 2 research by Jabir To-
rahim al - Run._guhliwgd Isko Jownal, Istam today, Pp. 26 -31 .

(4) AlMibsout, al-Sakhasi, vol. 30,2, 50, l-Qawaneen al-Fiqhiyah, [oa Jaza, P. 141 .
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emption and everything that is sold by the partner of the fetus, shouk
be suspended until the delivery of the fetns . Ifit is barn alive, then its
guardien is entided for pre-emption on its behalf and the inheritance is

based on analogy (.
Fourthly : Gifls For Fetus :

Scholars are on disagreement concerning granting gifts for the
fetus . The Hanbali school of thought holds that the fetus may be
granted & gifts becawse its ownership are suspended on iis delivery
alive and gifts do not accept suspension ‘2 . As for (he Hanafis, the

ift is invalid for the fetus because it is invalid unless it is hold © . As

or the Maliki school of thought, the gift is permitted (0 be given te a
fetus , The donor may donale or endow money to the fetus after birth,
the gifted money 10 be given Lo its heirs . As for being bom dead, the
gifted money to be returaed to the grantor ##.

Fifthly : Endowment for Fetus :

Scholacs are on disagreement on the permissibility of endownent for a
fetus . Their views are classified according to the following cases : a}
the donor may say : “ I have endowed mry house for this pregnancy or
to whomever is born to me . The scholars are differred on this case
and they are of two opinions regarding this case : i) The Hanafis, Sha-
fies and Hanabileh hold thet it is invalid because pregnancy does not
has a capacity to possess (9 . ii) The Malikis hold that it is vatid ©! .

b} Ta endow for a fems or to whomever is born as in the case to say :
1 have endowed my land for my childern and to whoever is born to
me as well as to the poorers . The majority of scholars, of the view
that it is valid whereas the Shafeis and the Hanabilah hold that the fe-
tus or anyone born to him is not entitled to endowment unless after its

delivery?

C

{2) Al-Qawn'id Fi, al-Figh al-Isluos , Ton Rajab sl-Hanbali, P. 183

(3) Bada'ial-Sena'i al-Kaseni, vol.7- 336 .

(4) Al-Bakja Sharh al-Tuhfah, al-Tasawuli, vol.2,P. 225 . )

(3) Ahkam al-Waqf Fi al-Shari*sh al-Islamiyah, Mohemmad Ubaid Keibeiss, vol.LP. 55
(5) Manh al-Jates] Sharh Mulditasar Seidi Khaleel, al-Haltab, vol.6, P. 22.

(7 Al-Qawa'id P al-Figh al-Istacd, Iba Rajeb al-Hanbali, P, 183 .
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Financial Rights of Fetus :

Firstly : The Inheritance of Fetus : Inheritance is one of the rights of
the Fetus jn line with the Shari’ah rules . Scholars have conditioned
the inheritance of a fetus on two conditions : a) to make surc that the
fetus is existed in the belly of its mother at the time of the testator's
deuth because one of the conditions of inheritance is existence of the
inheritor at the death of the testator ; b) The delivery of the fetus alive

from his mather even for a short peried (),

Scholars have supported their opiniuns according to the follawing
proofs : The Hadith natrrated by Jabir that the Prophet (Pbub) said : *
The newborn s not entitled to be prayed for or to Inherit unless it
criea at birth “ @ and the Hadith narrated by Abu Hurairah * If the
newborn cries at delivery, he will inherit * * , This indicates that
the newborn is cntitlcd to inherit if jt ¢ries or making any movement
to denotes its existing “ ¥ .

Secondly : Beguest For Fetus :

Scholars are in agreement that a bequest is permissible for ferus
om meeting twa condittans : a) the fetus must he existed at its mother
belly at the me of wiiting the bequest ; b) to be delivered alive from his
mother 7,

Thirdly : Pre-empiion For Fetus ;

Scholars are in disagrecment ahout the fetus' entitlement in pre-
emption. Some of them &rc of the opinion that the fetus is entitled for
pre-emption righi because he capn’t possess while some of the Han-
balis are of the view that the guardian of the fetus is not emlitled for
pre-empiion right and their argument is the doubtness of its existence
and because if does not possess unless through inheritance and be-
guest &, As for Malikis, they hold that the fetus has the right in pre-

(2} Al-Tirmizi, fl-Sunnan, vol.1,P. 350,

(3) Abu Dawud, &l-Sunnan, vol.3,P. 128 _

(4) Neylu al-Awiar, al-Strwksai, vol.6.P, 185 .

(5) Tabiyin al-H: 1;‘ a%-Zalla't, vob.6,P. 85, Hashliyat nl-l)!mgi. volA,P. 423 .
(6) Al-Oawa’id Fi al-Figh al-Hslami, [bn Rajab al-Hanbali, P. 183,
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Financial Guardianship of Fetus :

Guardianship means that a mature person to be entristed with the
personal and Fnancial affairs of a minor V. The Guardianship is con-
fined only to the person if it is related to his personal affairs and it is
intransitive if it is related 10 the runing of the affairs of others such as to
run the finencial affairs of coe’s own tinog sons of to raise them @ .

The intransitive pnardlanship is divided into two

a) Guardianship on the self and it means to ren the affairs of a minor
by a mature person %), The reason behind that guardianship is the
failore of the minor to safeguard his self, therefore \he is in need
of somene to protect him as well as to run his affairs ¥,

b) Guardianship on farune and it weans (aking care of and pre-
serving a minor's fortune by a mature peeson %),

The Fineneial Guardianship of Fetns:

Among the rights of the fetus is to [nherit and to appoint its share
from the faheritance . ‘Therefore, the Shari'ah has permitied a curator
10 take care of the fers forrune according 1o the rules of the in-
heritance © . Juristis alsa have permitted that the fetus may have mn

ent but this agency is not effective unless the fetus is deliverad alive
. Its property should be under the care of a curator and if the fetus is
delivered alive, it is entitled to inherit as well as to bave bequest and
endowments @ Hence the financial guardianship of fems has 2 le-
gitimacy because the formne under guardianship necessiates to be

kept and runned ®

Toghital P 510,
aaysh ala al-Nafs, Abu P15,
*ubiyysh al-Madaniyah Li al-Abawain Ann Aboa'itima al-Qesiresn, Ahmad al-

. 137,
AFfigh ala Al-Marahib al- Arba'ah, Abdyll - Rehman ab Jusaiei, vol 2 P. 249 ,
Al-Walayah Ja HNads, Abu Zzhea, P- 13,
Al-Dizarmar Fl 21-Sha'ra al-[dlami, Ahmad Dbrahim Bek. P. 114.
AL-Alwal al-Shakhsiyyah, Abu Zakra, P. 439 .
AlMadkhad al-Fighi ﬁ-ﬂm. Mustapha al-Zarga, vol 2,P. 022 .
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Rights Of Fetus In The
Islamic Jurisprudence

By : Reseurcher . Abdullah Ibn Mohammad Mu’sir )

The Capacity of Fetus in
the Islamic Jurisprodeme :

Capagily means the validity of a person fer legal rights and ob-
ligations™ . The capacity is divided into twe parts :
a) Obligatory casacity 2 and exercising capacity . The former is di-
vided into two : Complete and incomplete capacity . The incomplete
vapacity is the one that entiteled for a fetus wﬁﬁcils still in the belly of
its mother %) . The complete capacity is for the human being after his/

her birth alive and continues until his/her death 4 .

The Incomplete Obligaiory Capacity of the
Fetus in the Islamic Jurispriadence ¢

Scholars consider the fetas is entitted for incomplste vbligatory
capacity because the obligatory capacity according to them, is linked
to the character of man and it is not attached to mind, age or dis-
tinction but it is existed with man at all phases of hig life even he iz a
fetus in the belly of his mather but it is considered incomplete in this

case, ( The reason behind the incompleteness of the fefus is due to :

1- The possibility of its death or its life .

2. Its dependence on its mother because it is considered a part of its
mother while it i3 in her belly .

(*) Associate professor, University of Seidi Mohanunad Abdullsh, College of Arts and Hu-
manitwian sciences, Islamic Swdies Deparunent, Sals Foz, Moroceo .

(1) Al-Tarifu, al-Jwrjani, P. 40 .

EZ} Al-Tutweeh ala al-Tawdheeh, Sa'aduddesn al-Taftazi, P, (61 .

3) Al-Nadhariyzh al-Aunouah L3 Al-Ahliyeh, Ali Ramadon Mohommad, P, 26 .

54 Al Usoul al-Figh, Abdulwahab Khilaf, P, 136
Ab-Madkhl st-Figtd al-Amm, M e al-Zarga’, vol.2 P. 740,

{6) Rashf al-Asrur ala Usoul Rakhrul-Islam, al-Bezdawi, vol.2,P, 239 .
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after the inclination of the sun is valid 7, Nasr Ibn ubeldullah Ihn
Sahl az-Zaghuni al-Baghdadi al-Hanbali hold the same opinion as
stated in his Mansak . * Lapidation of stones on Muna days, jamrat al-
Aqabah on the day of slaughtering are permissibe and itis preferable
after them. * @ Abiding by one of these opinions whether of the Han-
pali school or others necessiates a scientific study to contribute pos-
itively in solving the problems that face pilgrims particularly the old ,
women and the weak ones .

ﬁ;:ﬁ;iauwui")}"ﬁ?m Al-Mogni'a, irst edition, Damascus, Al-Maktab al-Islami, 1974,
3,9, 250.
(2) Ibn Rajab, az-Zail Ala Tabagat al-Hanabilah, vol.1,P. 182 .
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of man i in his head and the [hram of woman is in her face, . When I

traced thiz Hadith in two references, I found that the scholar Gamal

ad- Deen Abu Abdullah Ion Yousif az-Zaila’i has referred to by say-

ing : He (Pbuh) said : " The Thram of man is in his head and the

of woman ig in her face “ . This Hadith is recorded by Al-Baihaqt in

his Sunnans as well as it is recorded by ad-Darqutni in the Sunnans of*
Hisham Ibn Hassan from Ubaid Allah Ibn Umar from Nafi'a from Ibn

Umar. He said : “ the lhram of man is in his head and the Thoam of
woman is in her face * (1 _ It was nareated that the Prophet (Pbuh) said

: *“ the Thram of woman is in ber face “ . It was recorded by al-

Darqutni, at-Tabarani, [bn Udai , al-Baihagi from he Hadith narrated
by Ibn Umnar whose text is “ Woman has no fhram except in ber face *

. Among the chain of the narrators is Ayoub Ibn Mohammad Abwu al-

Jamal and therefore the Hadith is weak . fbn Uday Said = It is to be re~
ferred to while al-Uqaili held it is not referred to but it is intruppted
Hadith . M—Daﬁulni said in Al-A’ilal the Hadilh is intruppted . Ibn
Umar said : “ The Ihram of woman is in her face and the Ihram of
man i in his head “@ . All these suppurt Fon Taimmiyah's position
may Allah forgive him in giving prordty of ascribing te some an-
cestors the said Hadith and perhaps Aishah, the mother of the Believ-
ers or Abdullah Ibn Uar may Allah be pleased with them.

Fifthly :

Dr. Al-Waleed has numerated the books on which ba based this
study and menticned only one date for its publicaton (1344H).
The treatise ( Tubfat an-WNasik Bi Ahkam al-Mansik) was comected
and commented by Sheikh Isma’eel al-Ansari and published by the
presidency of Scientific Research, Rulings , Call and Guidance . The
treaties contains twenty six pages of small size and there is no date of
publication indicated .

The HHanabilah jurisis are not inferfor to other jurists of schonls af
thought because they have many views to tackle problem pertaining
to the number of pilgrims and in its vanguard the throwing of
on Tashreeq days after the declining of the sun. Some of Hanbalis
scholarssuchaslhnalani.audlbnAﬁasstawdbmehanad-
Deen Thn Muflih are of the (he opinion the Iapidation of pehbles

(49} f:ﬁ} uz\-;h.iylh Li Almdilh al-Hiduyah , Gt edition, Bgyp, Dar al-Mamoun, 1938,

v .27,
(2) Talkheea al-Hibeir Fi Takhresj Ahedith ar-Rafia'i al-Kabeer, first edition, commeats
and rovreztion by Abduliah Hash-Im al-Yamend al-Madani (Madina, 1964) vol.LP. 272.
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Al-Multazim is answeeable by Allah * . This Hadith was namrated by
Tbn Abbas and amang the chain of jts namalors is Ayad Al-Thagafi
and be is nat ustworthy as reported by Al-Haitbami in Majma" az-

mcm [O}] .

Talking aboul this subject necessiates reconsideration, for times and
places disparate in respect of abviaus statement or characteristics or
ities such as the places of worship and the two Haly Mosques .
ese places are suilable for invocation 1o be answered iy the
Most High because the Messenger of Allsh may peace and blessings
of Allah be upon him used 10 worship Alleh in itand his nions
may Allah be pleased with (hem followed his suit Sheikh al-Islam,
1bn Taimmiysh said : * When one comes at Al-Multazim , that is be-
tween the Black Stone and the door, to place his/her chest, face,
and then invoke Allah what he/she needs. He/she may do that before
the farswell ciccumbulation . It is not conditioned to be at the fare-
well only because the Companions wsed to do it when they en-
ter Makkah 2,

It is not conditioned in the desired and sunnah acts to be haadled
the same way as the affairs of allowable and impermissible de as long
as worship and invocation is addressed to Allah without coramiting
anyminglhatinvalidates the invocation .

Fourthly :

Dr. Al-Wateed has commented on the author's statement -
“ Woman's Thram (state of ritual consecration of 2 pilgrim ) is only in
her face “ by saying : * [t has not been proved that the Prophet (Pbuh)
said this . It was stated by the ancestors as suated by Sheikh al-Islam
fbn Teimmiyah in Majmou' al-Fatawa (26/112) & .

This statement wes narrated and referred to Aisheh may Aliah be
pleased with her as stated in the book of Al-Meanaslk Min al-Asrar,
written by Zaid al-Dibusi : “ It was namated that Aishah asked the
Prophet (Pbuh) about the Thram of woman. Hs replied * : The Ihram

m Vi 3.F.26. _

) Mufeed Al-Anam ws Nows adh-Dbalam Fi Tahreer AlAblam Li Fiaj Bait Allah Al-
Haram, vol.3,P, 402, thind edition .

{) P. 18 MargiaNo 7,
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3- The book of (Adab Al-Haj wa az-Ziyarah ash-Shari'yah) written
by Sheik Alxiulaziz Ihn Abdullah Ibn Hassan Al-Sheik the leader
of prayers) and the orater of The boly Mosque of Makkah, The
book was published in Riyadh by Ofest Natlonal press . This book
is among the publications of the General presidency of the Author-
ity of Enjoing Right and Forbidding what is Evil. It contains twen-
H two pages of the small size and the book is an  abridgement of

aj rituals .

4- Among the books of Haj rteals written by the Haoabilah other
than the Meccan who had not been mentioned in the index of the
Hanabilah authors of {(al-Manasik } : 1- The book of (Daleel an-
Nasik Li Ada’a al-Manasik) writien by Sheikh Abdulghani Ibn Ya-
sin al-Lubadi al-Hanbali . 2- Mansak ash-Sheikh Mohammad al-
Khalugi . 3- Mansak ash-Sheikh Mohammad Ibn Balban (died in
1083H) . 4- Awdhah al-Masulik Li Ma’arifat Ahkam al-Manasik,
writlen by His eminence Sheikh Abdulaziz Tbn Mehammad Ibn
Ibrahim, It was published hy the Golden pages press in 1994 . It is
a comperhensive book contains all rites of H? and the visit to the
Mosque of the Messenger may peace and blessings of Allah be
upon lim . The author’s preface contained a clear call to the schol-
ars who are concemed with the issue of the religious ruling to re-
think and examine the legal solutions for the case of permissibility
of allowing someone to throw the jamarat (pehbles) on behalf of
anothsrpil‘ﬁiimaswellaslhelapidaﬁonofjmmthefora de-
clining of the Sun and other cases of the problemns that are con-
fronted by pilgrims due to the throng in the Holy places .

Thirdly :

Tn showing the impaortance of the book, Dr. Alwaleed Al-Firyan
has discussed two (hings mentioned by the author of the book. They
are : invoking Allah the Most High Al-Multazim ( the space be-
twean the Black Stone and the door of the Ka'abah) because it is an-
swerable by Allah and the second issue is the prohibition of the wom-
an’s veil to fall oo her face a8 wel! as ascribing some traditions to
athers other thanf their real narrators

As for the first abservation, the answering of the prayer at Al-
Matzam . He wyote about it in the margin No . 11 page 27 ( Arabic
version } and he stated : *' It has not been proved thal invocation at

-9
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comments and verifieation were carried out by Mohammad Afifi .
This book was not included in the index of Al-l ilah which Dr,
Al-Whalead used . He was right because this book was a mere extrac-
Licn from the book { Zad al-mi‘ad Fi Huda al-Thad) . This was exactly
what Mohammad Hussein Afifi, the one who prepered this book when
he mentioned in the preface of the book .

This is one of the phenomena that came to the surface in the mod.
em age. It needs to be studied and handled by the jurists and thinkers .

Secondly :

The index of Al-Hanahilah's book contains very important writ-
tings in the modem age. Perhaps the most recenl and widely circulated
is the supplementry booklet used to be presented by the contemporary
Jurisprudence Research Journal at the season of Haj umder the title of,
(Min Figh al-Haj wa Al-Umrah) written by Dr. Abduor-Rahman Ibn
Hassan Al-Nafisah, The Journal used to sent it as a gift for the readers
since its inceplion . It is a unique bocklet with regard 1o the rite of Haj
and Unmeah as well as in its style, presentation, seclection of refer-
ences as well as the authoritive Views given in some juristic cases
whichounsﬁmenbsmlaslnpﬂfumlinﬁ j and pose a threat to the
life of pilgrims due to the throng at the Holy places .

Among the Hanabilah's scholars in the Holy land in the fourth
Hegerian decade who wrote about the rite of Haj were :

1- His emineace Sheikh Abdullah Thn Ali Ibn Humaid al-Hanbali, the
expounder of Al-Hapabilah in Makksh who died in 1346H. His
book is entitled (Tubfat an-Nasik Li Adaa al-Manasik) . Tt was
poblished by al-Majidiyah al-Uthmaniyah press of Makksh in
1322H . The book contains fifteen pages . It is abriged and its in-
cludes all the rules pertaining to Haj .

2- Sheikh Abdullah Ibn Jasir { deid in 1401 H ). His book (Mufeed al-
Anam wa Nour adh - Dhalam Fi Tahreer Al-Ahkam 1i Haj Bait
Allah Al-Haram). The book contains fife hundred and twelve pag-
es in two volumes. It was published for the thind time in Riyadh in
1992 _ The characteristics of the book are the explanation analysis
of Haj rites as well as the mentioniog of many land marks and Holy
places and what has happened to it from changes and rencvations .

L 3
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A)-Marwazi’s pame bas been repeated in the references of ar-
Tubagat and at-Ta aligat and as it was stated in Tabagat Abi Ya'ali
{his moiherwas&anhn'w' az and his father was from Khawarizm) .
But in fact the later is cormrect and whaut has been written in the book
might be due to an erratum mistake .

In edditian to the Hanabilah'’s index, I found the book of "“Manasik
al-Haj wa sharhabu” written by the jurist Ibrghim Thn Abi Bakr
Isma’eel az-Zinabi al-Awfi al-Masri who was born and died in 1094H
in Egypt . The Book of (Manasik al-Haj) was written by Abdullah
Thn Dawud az-Zebeiri (died in 1225H) @ .

’I:hereHar_g :,lf; mz'xg booksbuv;rledrp written en al::;i; of m?ependencey
regarding Ha its 2 ings, routes its rules Anm:F
them is tghc bgnk of (ad-nga?r al-Fm'ﬁgl al-Munadhimeh Fi Akhbar al-
Haj wa Tariq Makkah al-Mo’adbamah) written by Abdul-Qadir Iba
Mohammad Ibn Ibrahim al-Ansari al-Jazid al-Hanbali. He was a
scholar of the tenth Hegerian decade . This book is a unique in his
subject ax stated by its author : * 1 will not write it as the farmer did
and its style would also be unique * 3! .

A new phenomenon nowdays has been surfaced in the field of
books writting . Someone may extract a portion from Haj books writ-
ten by one of the famous authors and he published it in an in-
dependent hook as if he is the new author of the extracted portion de-

ite the fact that this type of authors will not be found in the list of

¢ author’s books. This happens in the juristic writings . To give an
example {0 this is the book of {(Sharh al-Umdsh Fi Bayan Manasik al-
Haj wa Al-Umrah ) written by Shelk at-Tslam Thn Taimiyyah may Al-
1ah forgive him . It was ted in a study by Slaeh Ibn Mohanmnad
Al-Hassan, assistan professor of Jurisprudence, Imam Mohammad [ba
Saud University . He bad extracted the new book from that (the orig-
inal ) of Sheik Tbn Taimiyyah .

In this context, in 1980, a new book was come out in the name of
(manasik al-Hajj wa Al-Umrah) wditen by Imam Ibn Qaim al-Jawziyzh,

(1) Ton Hamsed, Mohammad Jon Abdulleh, ps-Subub al-Wabilsh ala Dhara'sh al- Han-
sbilsh, PP. 22 and 253 .

(2) The same previous refersnce, PP, 22 md253

')} 1;2;::’ 4 on, Riyadk, Dar el-Yamamah for Research , Tranclation end publishing,
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Tuhfat an-Nasik Bi Ahkam Al-Manasik

{ Supplementations and Comments on Haj Rituals
Published in the Previous issue of this Journal )

By : Dr. Abdulwahab Ibrahim Abe Sutaiman

It is nice to get the twenty fifth issus of the Contemporary Jo-
risprudence Research Journal and to read the research writien by Dr.
Al-Wialeed Abdur-Rahmaa Al-Firyan sbout the (Tubfat an-Nasik Bi
Ahkam Al-Manasik), r book dealing with Haj rituals , fam also 5o
glad to get the gift (Haj and Umrs, objectives and principles) that was
published on the cccasion o[l-lq}wnm by Dr. Abdur-Rahman Tha
Hassan Al-Nafissh, editor-im-chief of this journal . Undouhtedly, both
of them constitue valuble references on this im t rite. . I would
fike alsn in this connection to commend Dr, Al-Waleed for his sci-
entific efforts which were being exerted in rcalizing this valuable con-
tribution and I also would like to add the following :

Dr. Al-Firyan has presented an index contains names of Hanabilah
junists who did write on the issve of Haj and Umra whether they were
from the old generntion or from the iast-generation and I would like to
state the following scientific facts about what has been written :

Firstly : When the term * written by “ is indicated, its means that the
issue referred to is written independently . Therefore, we cammot call
those whom we ascribe narrations or statements to are authors in al-
Manasik . In the light of this scientific fact the following is to be noted :

Tt has been listed among the Hanabilah jurists in al-Mansik (Mansak
Hanbal) . I did not find among the references Dr. Al-Waleed refemed 1o
any books written by the name of Hanbal Ton Ishaq Tbn Hanbal ) .

(*) A measber of Sexior Seholara Boan in the Kingdoc of Saudi Arsbia, teacher of fsiam-
ic Jurisprodesce, Univerity of Umzmal-Qura, He has wrillen various books in
Jorisprudence and s fuodamenials, in addition Lo bix contibutions ia e lslamic Acsd-

&my for jurispredence, conferemoes and juristic in .
{1) Tom Ya'ali, at-Tabaqat, voL1,B. 56, toa Qudamab, al-Mughai, vol3,P. 9.
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The first generation of Muslims were educated according to these
teachings and they crossed plains and mountaius after being equipped
with the arm of Faith and many people converted to Islam . They treat-
ed people falrly and planted love among thern and much efforts were
exerted to spread knowledge among them . All these had been done
under unprecedanted tolerance nul experienced in the history of
mankind

Under this education, the first generation of Muslims’ scholarg
were brought up . They had nothing to refer to except the Islamic rles
and accordingly they had preserved the entity of the Umumtah and for
this reason the ueed did not arise to anotber legisiation other than Al-
leh’s . Thus, it was independent from all other systems because it had
its own thought and it remained a repewing nation sireches all over the
workd .

The events of this age in which we live, obliges thc Ummah to teach
its generation the teachings of Islam as wel} as the course of the right-
ecus ancestors who were raised up upon this education and that is why
they were able to preserve their creed and theirselves as well as their
civilization depending on their motto that of Allah’s statement :

 God has promised, to those
Among you who belicve
And werk rightegus deeds, that He
Will , of a surety grant them
In the land , inheritance
( of power) , as He granted it
‘Ta those before them ; that
He will establish in authority
Their religlon - the one
Which He has chasen for them ;
And that He will change
( Thelr state } , after the fear
In which they ( lived), to one
Of Security and peace # (U

Allah is the true Helper

(1) Sur Al Noor, verss 55 .
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this reasor Aliah has prohibited Muslims to break op their unity for it
has a bad consequence :

 Be not Hke those

Who are divided
Amongst themselves

And fall into disputations
After recelving

Clear Signs :

For them

15 a dreadful penalty *®,

The sliding of soul and its fear from the unknwon as well as the
overcome of the Saten cann’t be vmless there is a recession in faith .
Thus, images ane mixed up before it and becomes a pray to lhe Salan
and consequently prestige is eliminated and becomes weak in de-
termination . Allah said :

“ It is anly the Evil on¢
That suggests to yon
The fear of his votaries
Be ye not afraid

Of them, but fear Me,
If ye have Faith *®

We, in this age, do observe strange things . Civilizations are in
clash, new problems aggravate and the strongest work bard to in-
crcase their power by harenessing all they possess from energies and
means . The weakest are at the crossroads . Some of them try to get rid
of his weakness and the others become more and more weaker .
Against this back ground, Muslim's need ki conslidate his education
with the tie of Faith is very important in arder ot to stop at the cross-
roads not knowing to where he goes or tums . This condition cann’t be
achieved unless there is a true understanding to the Megsage of Istam
hy following the Baok af Allah and the Sumnah of His Messenger Mo-
hammad peace and  blessing of Allabh be upon bim as well &s the
course of the righteous ancestors .

(1) Sumi Al-Iuzran, verse 108,
(2) Smrat Al-Tmmn, varse 175 .
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* For me, I intend to Jet
Thee draw on thyself
My sin as well as thine ,
For thou wilt he among
The Companions of the Fire
And that is the reward
Of those who do wrong “ )

¢ The (selfish) sonl of the other
Led him to the murder
OF his brother : he nmrdered
Him, and became ( himself)
One of the lost gnes “ D

Injustice in its all forms and names cann’t be committed unless un-
derlhclyrannyandmogm of man . This also cann't occur ualess
man's soul misses thc tagte of faith and tmrms to a tyrant and con-
sequently fact beecomes unkmown to him . Allah the Most High said
ghout Pharaoh :

“ And he was arrogant and insolent
In the land, beyond reason,
He and his hosts : they thought
That they would not imve
To return (o us * &,

“ So we seized him

And his bosts, auwd We
Flung themi lnte the sea :

Now behold what was the ¥nd
Of those who did wromg “ 4.

Thaos difference and division ¢cenn’t ocour unless  the goul is aver-

powered by Tist as well as the weakness of the faith of its owner. For

[¢]

“

228s
v'mlﬂ

Al-a'ida, verse 29
Miﬂl.

Al-(Qasas, 39
-Quu::(r:-w



A Letter From The Staff

The strength of nations is not measured by the numerous weapon
they possess nor in Lhe richness of fortune and economy, nor in the
aumber of people they inhabit it or the bigness of its arca or jts viciary
in one of the battles, but its real strength ties in the creed of its people
and their faith and kryalty for it . Loyalty for creed cann”t be achieved
unless it penetrates souls in addition to a good eduction to whorn the
soul is nuriured .

‘Those who think other than this , they mow nothing about the na-
ture of mankind or they know very little . We have known through the
facts of history that the acquisions of man are subjected to his educa-
tion . Thus, the scholar could not be a knowledgeable withomt a good
eduction t instill in himself the value of knowledge . Likewise the un-
lettered man, he ignores many things duve to the lack of education that
eocourages him to know . We also drew a conclusion that the be-
havieur of man is a patural result of his education . Those who take
Share. in marring the behaviour of others, undoubedly had experienced
a faulty education and thus they became corrupted and so forth .

Since Islam is an eternal creed and the last of all creeds revealed
to man which has restored to him his bonour, It stessed the Muslim’s
education in order his behaviour end conduct to be in line with what
have been revealed in the Book of Allah and the Sunnah of His Mes-
senger Mohamimed may peace and blessing of Allsh be upon him .

Yes, under this sducation, ne murder will be committad due to the
education of faith . The strength of faith compels man to forget about
the motives of murdering as well as its causes . Murder is committed
as a result of misguidance of the soul and thit cannot be with the ex-
istence of faith . In this context, Allah said in the story of Adam’s sons :

“If thou dest stretch thy hand
Against me, to slay me,
It 13 not for me to stretch
My hand agaimst thee
To slay thee ; for I do fear
Gaod, the Cherisher of the worlds « () .

(1) Surst ARMa'ids, ¥erse 28 .
o2
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