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99- (G.H) Bousquet, Le droit Musulman, Patis, 1963.

100- (R) Charles. Le droit Musulman, paris, 1979,

101- (C) Chehata, Le droit Masulman, paris. 1970.

102- (C) Chehata. Etudes de droit Musulman, pans 1971.

103- (A) Colomer. Le droit Musulman, paris. 1963.
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1965.
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18, 1971,
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« Cazes From Jurisprudence (Figh) Poimt of Yiew =

To sam up, No one is permitted o change niles of Aliah in in-
inheritance laws to agree on something contrary to them, he
who does so violates these rules, The inberitors in question
have to divide their inheritance in accordance to Jegal shares .

After every party receives her catitlement, she may donate
whatever she wants o his brother something considered a vol-
untary donation.

And Allah is All-Knowing.



+ yol. VELL, 1999, 2%h Eduion, Comlemporary Jurisprudence Rescarch kotaal ¢

Which give an absolute clear-cut rule that man has no free
choice in dividing inhesitance due to the fact that Allah, the
All-Knowing who knows best His creatures,its needs ,its af-
fairy and its inlerests, ordains the ideal distribution among the

inheritors.

As for the Prophet’s (PBUH) Sunnah, it was narrated that he
said * Allah ascribed to every human being his share of in-
heritance * (b,

Al Zailai said " Allah did not entrust a favourite angel or a
missioned Prophet with the estimation of inheritance, contrary,
(0 other rules such as prayer , Zakat pilgrimage and others
where text are concise, as Allah Almighty says :

# 50 establish regular prayer, Give Zakat
 Pllgrimage there to is a du
Men owe (o Allah “ v

AndmePn;Fhet(PBm-I) Sunnzh clarified. * @
Imam Al Sha’afi pointed out that all the Qura’nic verses deal-
ing with inheritance indicate that Allah Almighty stated a pil-

hesitance lawe can not be rejected * o).

According to the Hanbali school, causes of possession are two
kinds : freely chosen, such as purchasing and gift and so on,
whichmnbegiamemd;andubim, which can not be re-
jected, such as inheri

(1) Seoman Abk-Dar Quiny wols, P. 1um»¥um1\mmmuu
sen fress, Calro, isa" - il -

il

A L P. , Bein,
1403H - {1983, See Hashist wd A) Morabe skasih Zad A) Mesiange, by Rahma
Mad bin ¥, P. §7, 2nd edition 1405H  shach ghayal Al Maotaha by Moustala Al
syou Al S P $2, Ialmic office publicatings- Dumascus.
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% Allah (thus) directs you
As regards your children’s
(Inheritance) : to the male,
A portion equal to that
two femals: ),

Till He says :

% These are settled portions ordained
By Allah “ @,
Allah also says :
% In what your wives leave,

Your share is a half, ¥ o).
Allah ordered us regarding the deceased who has left no heir
neither a descendant nor an ascendant :
# They ask thee

Fora decision,

Say: directs (thus)

About these who leave

No descendants or ascendants

As heirs, If it is 2 man,

That dies leaving & sister

but no chiid ... .
Man, by nature, is disposed towards thinking and claiming
knowledge. He gives many justifications to his preference of
one idea over another. The issue of inheritance makes a good
exampte. Arabs, in the pre-Islamic era, used to deprive women
and the weak of inheritance, only the nobles who inherit In
the Holy Qur'an, Alleh invalidated this :* a determinate
share* And “ These are setfled portions ordained By Allah®

(1) Surat AJ - Nisaa- vetse 7,
(2) Surmt Az- Nisaa , verse 11
(1) Sumt An- Nisea, verso 12.
{4) Surst An-Nisaa,versa £76.

=B3.
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82 - Rule on the Inheritors’ Agreement on Dividing their
Inheritance Equally :

Some inberitors agreed to divide the inheritance equally
among themselves under the pretext, as the gl;%uimr puts it, of
asceticism and fraternal feelings of brotherhood . The inquirer
asks whether this is permitted by Islamic law.

Almighty Allah has aiready ordained rules, and laid down
pillars in accordance to His All-Knowledge of His creatures,
and its necds this world and in the Hereafter. They are abliged
to follow what has been decided on them. They are not free to
choose as we read in the Holy Quran :

“ [Itis not fitting
For a Believer, man or woman,
When a matter has been decided
By Allab and His Messenger,
To have any option
About their decision :
If any one disobeys Allsh
And His Messenger, he is mdeed
On a clearly wrong Path, “ .

Allah laid down the rules of inheritance being an ordinance
and oblipation. He said.

¢ From what is left by parents
And those nearest related
There i5 a share for men
And a share for women,
Whether the property be small
Or large, - a determinate share . *

He assigns the shares of inheritors be they offsprings, wives,
parents and brothers :

(1) Surst Al . Abzab, veese 38,
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Nor misdappropriate knowingly
Things entrasted to y ou “ ).

He becomes a hypocrite who is known for betrayal of re-
sponsibility.

2- Tt is an act of cheating the buyer who presents nnreal de-
scription of the foodstuff, If the buyer knows what the seller
bad aitered in the foodstuff, he would be disinterested in buy-
ing it . In this way the seller deems others money as lawful
against their consent. In other words he is one of those who
eats the property of others in vanities.

3- After changing its character, the foodstuff, may cause harm to
the user. Every stuff has its own features which would be
spoilt if cherically treated . Fruits for instance, get ripe in a
certain time, also the growth of animals gnd birds, If this time
is shortened chemically or by similar means, the natomal
growth might be spoilt which it might cause harm to the buyer.

To sum up, honesty and truthfulness are the bases of dealing
with people . This necessitates the indication of the commod-
ity defects to make the buyere awar of them. If the seller con-
ceals them, he is cheating others. Swindle in all kinds is pro-~
hibited in Islam as stated in the Prophet’s saying “ He who
cheats us does not belong to me”. To change the nature of
foodstuff by using chemicals is an act of swindle, and it is be-
trayal of trust on the pant of the seller, which it will cause
harm to the buyer,

And Allsh is All- Knowing .

{13 Surat Al Asghal , verse 27,

$1.
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him refrain from purs| it with this price. The seller
should let the buyer know defect of the commodity. This
is ot incumbent on the seller afone, it is obligatory on every-
memuﬂwmm sd:fectmdeveuutkfmhlsopimonls
not a is interested in g a woman's
handwhmpasmmnunkmwnmhcr,huhmﬂdm-
form her, evea if not requested. The same is applicable to the
relation between persons if one of them has some defects the
other party should tell even if not consulted. This is based on
the obligation of every Muslim to give advice to all other Mus-
lims whether he knows or net.
Imam Ibn Taymiah dealth with chemistry by which he meant
lheamﬁcialmmalsofjewelryandpufumemadeofgold
and silver that resemble the original and natural items. he said
“ He who claims that artifial and natural gold are the same
disagrees with reason and religion. “ He meant the then chem-
ists who mixed patural gold and silver with artificial or chem-
waiones This is manifested when he said chemists come first
not disclose the reality of material to oth-
el'S. andlfthe cﬁx,ﬂxemwﬂlbcnobuyerfuril.(‘rxulscholm’s
said that“sellmg items of unpredictable cheat , even if the
buyercomeetoknowthat .
, the use of chemicals with a view to affect the
Wand csoffoodsmﬂlsdlegalswmdleduew
11
IOlusauactofbetmyalofhomsty The foodstuff seller is re-
gmmble for its good condition, which is taken for granted by
If be alters the foodsluff pature, he betrays his re-
sponsibnlity and disobeys Allah; o:dmanoemﬂ:ssaymg

“ () ye that belive !

Betray not the trust
Of Allah and the Messenger,

«80-
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ought to leave it uninterpreted to be more emphatic and deterrant (13,
The reason behind the indication of the commodity’s defect is
to make the buyer fully aware of it with a view of having the
free choice in purchase it or not . If the buyer knows the de-
fect, there will be no swindling on the part of the seller. Ac-
cording to Imam Malik school. The seller is obliged to tell the
buyer all that, if known, could make the latter lose his interest
in the deal. The school’s analogy maintains that endowment of
cheated items is prophibited, be they few or many. The cheat-
ing seller shall be punished by imprisonment, beating and ex-
pulsion from the market if he to swindle. He shall not re-
turn wntil his repentance is proven. Some scholars restricted
this return by the seller’s inability to retum, otherwise he may
be beaten “ ). .
Imam Al Ghazali sees that “ ail that is detrimental to a
Muslim buyer by a Muslim zetler is unfair. The Collective rule |
here is (wish for your brother that you wish for yourself ) The !
Muslim shall not treat others in the same way he does not
like to be treated with - His money shall be as much as others “a. |

Imam Al Ghazali gave details for this issue in four points :

1- Non recommendation of the commodity for unreal features
and concealing no defects.

2- Avoiding injustice and pointing out all the obnous and latent
defects of the commodity.

3- Weighing the minute quantity and keeping the balance.

4- Quoting the exact and honest price .
In the light of the Prophet's saying :" He who cheats us does
not belong to us, * swindling should be according to the Sha-
fei school, a grave sin due to serious menace relating to doing
it. The critetion of the prohibited swindle is the seller’s
knowledge of something, if known to the buyer, shall make

{1) Sabih Mustim bl Shah Al Nawswy vol2, P. 108, Darul Kutoh Al Elmith , Beirut Sea
Neil AJ Awtar by Al ¥ . 325, Darul Fikr editioo.

{2) Seo Mrwahib Al Juiil by Al 1y, P. 491, Daral Fikr, 20d ditioa 1398H - (1978),
Sharh Mash Al Jalil by vol1, P, 533- 35, Dasul Biier, Bolrul, st editon, 1404H

<{1984),
g} @(%ulwmﬂl Din by Imam Af Giazali,vol.2, P, 70-74 . Derol Qalam. Bejrut .

-1
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81 - Rule or Treatment of Foodstuff
to Expedlte its selling ;

The inquirer says that some people use chemicals to treat
foodstuff so as to speed up the selling process. This applies to :
inserting & chemical material in the grape stems to accelerate
inserting ripening material in the watermelon roots to expedite
its redness and feeding animals and birds with certain materi-
als to ameliorate their growth and productivity as it is the case
in some countries.
Inprhlcipledealinpmbasedonhones:'yand indication of
all details of the commeodity concemed if this is unknown to
the buyez. Prophet (PBUH) said :” The true Muslim is a broth-
er for the other Muslim, and he who sells a defective thing,
must indicatea this defect to the buyer “ (1 Passing by a foad-
stuff seller, the (PBUH) inserted his hand in the food,
and found it wet . Prophet (PBUH) said :" He who cheals
us does pot belong 0 us “ @.

In Muslim's narvation * He who cheats us does not belong to me “ .
This means that it is prohibited to hide commodity's defect or
any soit of to conceal it from the buyer .All forms of
swindle are ibited due to the injustice and corrupti
caused by it, Interpreting the et’s saying “ He who ¢

us does not belong to me “, Al Nawawy said that the person
who commited that did not belong to the Prophet in other
words he did not follow his guidancs. It wes the same case
with a father commenting on unsatisfactory practice by his
son, you dont belong to me, and 50 on. Jbn Oyyanah disliked
such an interpretation and said * What a bad people ! they

Kutob Al Elniah, Beirat, Sinnan I Majih, vol2, P. 749, Dar this A) Koo A)
bia, Faisal lss Al Babl Al Halaby, By, Al Suoman A1 Koben by Al Butaci o, P
32, Danad Ma'srifa, Beirut. Zawaid wa Maabs, Al Fawaid by Al Haitheey
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8s it is the case today in the labour law; or the custom pre-
vailing at the working place. The Journal of legal Ruies says that
“ If a worker is hired for a day, he is to work from the sunrise
to the afterncon or the sunset according to the costom of the
country in the domain of work” :». And the custom is followed
uniess the employer and the worker specify the starting and
finishing time of work. If they agree on working on a certain
day from the midday till the aftemoon, they have to abide by
this regardless of the country's custom .

In a word, the employment agreement should specify the work
periad intended for the worker (a day , a month , a year , more
than a year, etc).Otherwise the sgresment is not complete. It
should also include the working hours per day with the starting
apd finishing time. The normal regulations according to the
place of working should be followed. Accordingly, if the
worker is prevented from having a break is an injustice to him
regardless of his consent or the assistance rendered to him by
the employer.

And Allah is All-Knowing.

(1) Seo Buae Al Hulkam Shach Majalat Al Abans by All Haides, tanslasnd by Patmr Al
rhu:m:v.amasm » Beim|, Lebaaion .
(2) Iold.
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This cbligation is general whose time is entitled only to Allah,
This right is more deserving, more sublime and more con-
firmed than any other right, The employer has no right to pre-
vent the worker from performing the stated prayers as well ag
the two Eid prayersf at mosques, The employer cannot deduct
the worker's wage for that time regardless of the employment
agreement even if it stipulates that the worker should work at
prayer time cor delay its peformance. Such a condition is not
valid whereas the contract is valid. “)

The worker's duty is to maintain and preserve his health re-
quires him to have some rest without enjoining himself what is
beyond his power in accordance with Allah Almighty’s say-

}?SOnnomnldothAﬂah

Place a burden preater

Than it can bear. “ ¢y

The worker's obligation towards and responsibility for his
family requires him to assign some time of his to care for it in
implementation of the (PBUH)'s sazti;ag:
“ Surely ! Bveryone of yon is a guardian and respounsible for
his charges : a man is the guardian of his family (household)
and is responsible for his subjects; 8 woman is the guardian of
lﬁ;‘husband’shomeandofhschildem and is responsible for

m “ e

legally or reasonably .

Working hours are specified in two ways : written regu-
lations , the number of hours, starting and finishing time

1) See Hashiyat Red Al Mubiar als Al Dur Al Mokdtar by Iba A'abedeen v1 P.
‘)ﬁmm&.m-(lmwmu‘gﬂm M

e Dyl hha) A Tl s B T4, Do ol Moo Q-
Mouraty Lo -P. 74, Daria, Auabis
Edmmnq%!;w. vol.1, P. 289, Minirtry of Endowwments ad lstarn-
5 ¥ 483, aad
Ayt i e S A
(2) Surat Al Bagars, verse 286,
{3) Fath Al Bair Shach Sabih Al - Bukbarj By The Hajr Al vol3, P. 115, Dol

um-lueﬁﬁulmﬂ‘i 1987). Maswad Alriad, vel,2 . 5,

Lmam-(lmﬁmﬁm%&%xxmw
'arifah, Beirut, Muj -Zawald anba’s Al-Fawxid Faiwy
m.mnmu&mmmwumm:m-um
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of the working period, even if it is so long that it covers the
lifetime of the worker and the employer, but it comes short of
either's lifetime, it is not permitted according to some scholars
because living until the end of the wording period ig doubtful,
which , in terms of rules, looks like certainty, Employment
here is etemal, which invalidates it “ Some scholars accepted
this kind of employment on the pretext that what counts here is
the formula of employment agreement regardless of the death
roif)g-odl or either party before the  expiry of the agreement pe-
113 (l)
Imam Malik was asked about hiring a worker for fiftecn
he said : “This is too much, and it does not work. But
ere is no objection to hire him for a year and give him his
Wage " @.

According to Imam Ahmad , it is a requirement of the em-
ployment agreement to specify the period. If the worker is
hired for a service or a job, he 15 entitled for a wage for all the
geriod specified except prayers, times including their fixed

unnatsg).

2- Working Hours bave to he specified. To know the period of
the employment agreement necessitates the determination of
the working hours. It stands to no reason that the worker may
waork all the tine, His obligation to practice worship requeires
his devotion to it at its specifed time. Allah Almighty says :

“ For such prayers

idayal by Imsm Al . with Results of Thoughis by

. Darul lg.%mt,ing‘sdiﬁm Shah Esth mw‘&m

(2) Mawahib ALJali Li Sharh Mykhiasar Khaii by Al Hansb.vol SPP. 409410, Darule

Fikr, 20d ehion, 1398H - (1978)G, Seo Sharh Manh Al Jalit by Eleish, vol7, P. 461 -
AGA, Darul Fikr- Beirat, 2ad edition. 1404H - (1984) .

(3} Kashaf Al Qena’s an Main A%i Qana‘s by tam Ad-Bahowti,yold, P, 5-6, Af - i

and Al-Sharh Al Ksbis Vi P, 89, Darul Kib Al Arsbi, Boirut, Sharh Moatsha Al tr.
adal, {11, P, 363 - 364 Dary) Fiks, be of Rules by Ahmed Bin Atxtuligh
Al Quri, P, 233, Tihams- Jeddah, 1 ﬁoulqml'lﬂml).

<15
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80 - The Worker's Right in Determining His Daily
Working Time:

The inquirer says that he has decided to work for some-
body. They agreed on the nature of work and the wage. Afler
spending some time in the job, the worker found out that his
working bours give no room for rest. Nevertheless he found it
difficult to leave the job due to the employer's kindness and
sympathetic treatment,

The inquirer asks whether he is entitled to determine his daily
working hours. To answer this question, the following factors
must be taken into consideration :

1- The working time should be primarily specified in the ¢m-
ployment agreement. This is conceming the private worker
such as a store-keeper, an employee, housekeeper or the like.
Such kind of workers are catled by jurists the individual work-
er in contrast with the common worker who works for more
than one employer.

Determination of working period should be consistent with
reasoq, custom and segulations. In other words, it cannot be
fixed in terms of lifetime, senility or disease, which runs coun-
ter to man's right of action, but it can be deficed in terms of
specified years as it is the case with maximizing the retirement
age upon reaching sixty or seventy years, provided that the
warker has the right to resign his job at his convenience ac-
cording to the regulations concerned.

Junists maintain that fixing the working period is a pre-
requisity of the employment validity . According to the Hanafi
school, it is not permitted to hire somebody to sell and buy
wimoutﬁxinguﬂ;rerodofworkduetomeumemimyohhc
benefit value ting from the transaction; and if hiring is
govemed by a period of a month, it becomes permitted because
of knowing the benefit value. ) The point here is the determination

(D] ‘al Al-Sena’s, by Imam Al Kasany, Vol, 4, P. 184, 2nd edition, 1402H - {1982),

Bada’
D) Kitab Alarabi

“T4-
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people indication of forgey or so, it is an evidence before the
court to oblige the debtor to pay the debt back in the light of
all circumstances of the case.

In a nutshell, the letter concerned is a written acknowledg-
ment of the debt. The written and verbal acknowledgement are
all the same. If the fetter’s writer denies its origin, he should
verify whether he wrote it himself or it had been written by
someone else and signed or sealed it, as well as to make sure
whether it is forged . If it proved to be written by the debtor
well known handwriting or sealed or signed without any for-
gery, it becomes an evidence valid for obliging him to pay the
debt back. The issue remains within the junisdiction of the
court to judge in the light of its circumstances .

And Allah is All-Knowing.
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Sinco Acknowledgement of others is & matter concesns the under-
taker and his conduct, he may denies his acknowledgment for
Yarious reasons :

)- Inability to pay these funds back due to his current poverty in
contrast to his previous rich position, so he wants to get rid of
the creditor’s claim regardless of the legality of his conduct.

2- Doubts over the validity of his acknowledgment of the debt .

3- His regret over his acknowledgment if it the acknowledge
was a gift or the like.

Jurists are on disagreement regarding denial of anc-
knowledgment. [bn Juzai said * If one acknowledges the rights
of somebody , his denial can not invalidate it . Bat if he ac-
knowledges a divine right such as adultory and drinking wine,
his denial may be accepted if it is for confusion but in other
cases, his denial may accepted according to Abu Hanifa and
Al Sha’afi, or it may not according to Al Hasah Al-Basry. o)
Imam Al Qurafi said that the basis of acknowledgement is ob-
ligation by good or bad people because it is against normal
course. The imrevocable is that of abnormal excuse whereas
the revocable is that of the normal excuse.

Denia! of written acknowledgement may be in the absolute
denial of its content, or ¢laim of being distorted or forged. The
Jjoumnal of Legal Rules says that if the deblor denies the pro-
mizory note be wrote, signed and sealed, or had it written by &
scribe , his denial is not taken into account if his handwriting
and scal are well-known But if his hand writing and seal are
not well known, a specimen of hiz writing should be taken apd
then to be examined by the experts. If they agree that this is his
handwriting, he is ordered to pay the debt. In all cases the pro-
misory note should be free of forgery or dubious falsification.

. The letter in question is considered as a promisory note. if
it bears the debtor’s signature or seal, or his name is printed
on it,and there is no signature and seal,are well known to the

Al Qurafi 1V . 36, Alam Al N

g‘ %ﬁmnmr@mmmmmm&m.
{3) See 1610, pevious reletencs P 140-141
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funds and clear doubts away. If the debtor is pious, he wilt
have no prejudice in writing the debt, If this is not the case,
writing shall be a wise precaution needed by the creditorq).
Imam Ibn A'abideen, a Hanafi scholar, argues that under-
taking may be either in writing or verbal and if the debtor dic-
tates another to write an obligation, this shall be a written un-
dertaking, and if he tells others * be witness that I owe Mr. so
and so such and such, this shall be a verbal undertaking. If the
debtor claims that the creditor's handwritting maintains that he
acquitted Mr.so and 50 from his future payment the debt is
dropped since writing and utterance are the same. There is no
pointifwﬁﬁngwmesumemofmecreduor’ first .
Article 1606 of Majalat Al Al Adliyah stipulates that
written undertaking is equal to verbal undertaking. ¢ Article #
1609 reads “ If someone writes a promisory note or has it writ-
ten by a scribe and it bears his signature and sealor it bas
been given to somebody else, it shall be a written undertaking
as the verbal one “w.
According to Imam Malik,“one is held accountable for his
written undestaking even if he is dumb (5, According to Imam
Sha’afi * the written undertakeing is accredited “ () As for

{1) See Al-Tumi Li Ahkam AS Qur'an by voi.3, Imam Al-Qtuby vol.3. P, 383, Jami* Al
Bmm Ta'woe! Al Qu'an by Al Tebary, vol.3, P. 118-119, Daml Fikr, Beirut,
1 -{1984). wnd soe Al Muhala  bjl A’sthar by Ibn Hazm vol6, P. 351-352, Darul
MPM”M %dsnn 1408H-(19B8). Al -Majmouh Shath Al Muhazab by Al Naw-
awy , P. 99, Danil Eikr,

a)mﬂasﬁyﬂ.m A) Muhtar aia Al Dur A1 Mukinar by Ihn Abedeen vol, 3. P, 600-601, 20d

itiom , Daval Fikr, 1336H-(1966), Sce Hashiyal (;!?MMAWTM
a;dmgrgubymLummvm&mi , 2nd edition, Dacut Fike,

1 1 :

(3) Durar Al Hoksm Shach Majalat Al Abkam by Alj Haider, translated by Fahmy Al Hus-

4)?‘?;0{%9. 137, Al Nahdsh Bookshop, Beiret, Labmoo .

és; Sharh Manh Al Jalif ala Mukbtasar Khalil by Sheith M4, Bljash, vol.6, P. 422, Dacud
Fik, Boirwt, edition of 14048 - (1984),

(6) Nihaymt Al-Muinaj Ila Sharh Al Minhsj by A} Ramly val.6, P. 354, Last editicn, Mow-

P.
na's an Muin AJ Tkna'a by Al vol,5, P. 452, Alam Al Eutob, Berat 1403H.
(1983), See the Jowtral of Legal Rules by Shaikh Akmed At Quri, editad by , De.

‘ahaby [orabim Abu Salj Dr.
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79- The Validity of a document writien By A debtor
acknowledging a debt but later on denies it :

The inquirer says that he had been involved in a financial
transaction with a friend, and he owes him some dues.

The inquirer asked him to write a documentory nole to se-
cure payment of this debt, consequently he received a letter
from that friend in which he acknowledged the debt and under-
took to pay as soon as possible. The inquirer waited for some
time to 0o avail. When he requested his friend to pay the debt,
he denied that debt as well as the letter. The inquirer asks for
the rule on this issue,

The zhove-mentioned letter is considered a written un-
tertaken to pay the debt . The written and verbal undertaking
are much the same, and the former might be even more au-
thentic and emphatic. Allah Almighty ordained writing debts
in the Quranic verse :

% () ye who believe !
‘When ye deal with each other
In tranzactions involving
Future obligations
In a fixed period of time
Reduce them to writing “o,

Scholars including Al Tabary said that writing future pay-
ment was made obligatory by virtue of this verse, Al-Sha'abe
said that they considered the following verse :

“ And if ope of you
Deposits a thing
On trust with anothey *
ap abrogating the imperative of writing : This was attributed
to Abi Sa’ed Al Khudri, The majority of scholarsf claim that
Allah’s ordinance to write debts is secommendable to safeguard
(1) Surs Al Bagars, verve 262 .

¥
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grandmother, then next of kin. The mother is charged with
custody due to the close and intimate relation between them.
This is why Prophet Muhammad (PBUH) said “ you are more
entitled to keep him unless you get married”, and this is why
Abu Bakr said to Omar, may Alleh be pleased with them,
her saliva is better for him than your honey, Omar.”
Accordingly, the mother is responsible for taking care and safe
guarding of her son so long as he is in her custody, I her neg-
ligence of entrusting the louse keeper to take cate of her son
leads to harm and damage inflicted on the son, she is held ac-
countable and her hushand has the right to prevent her from
keeping her job, being the cause of neglecting the son’s cus-
tody whose age is less than six or seven years old.

mother is more entitled to keep the child in her custodly
unless she gets married or unable to safeguard him due to a
default in her religion or physical disahilix.e@swgf is a right
eatitled to the mother herself because of the mutual affection.
If she charges the housekeeper to take care of her son, she vi-
olates her right of custody, and consequently she should be ac-
countable for. And ber husband has the right to prevent her
from work if this leads to negligence and failure towarnds cus-
tody of her child.

And Allah is All-Knowing.
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since the licentious is not entitled to custody.

The second point is the mother's obligation towards the child .
As custody means care and attendance upon the child, the
mmherismsponsnb!eforhnxfostmngassumdmthefol-
Jowing Qur'anic verse :

# Tlve mothers shall give suck

To their offspring
For two whole years, “ .

Here is the obligation of fostering as maintained by Tba Abi
Laila, Abu Thoor and Al Husan Bin Saleh in reply to those
who said it is not obliged. )
She is also accountable for safeguarding the child. «n This im-
lies to secure him against risks . If she is too permissive to let
gxmoutdoo:stobe ked down by a car or so,if be was
burned due to her negligence, eat, dangerous food or swallow
medicine, she is beld responsible for pegligence and care-
lessness. If she is too severe and strict with him fo cause him
epileptic fits, she is also accountable. Tendemess is a pre-
requisite of custody. Jbn Arafa Al Lakhamy said “ If the party
more eatitled (o custody is known to be harsh and the party
next to that right is known to be merciful the latter is given
priority for custody, and said if the severity genecates hamn to
thnc&fled,uherpeopleshouldhegnmthepuomyofaumdy
over
Capability is a prerequisite of tustody. Therefore, An old wom-
an 15 not entitled for custody if old age prevents her to attznd
and take care of the child. is applicable to the deaf, dumb
and blind as well .

If so , is the mother entitled to entrust another woman such as
the housekeeper for the custoday of ber child ?
Actually, custody is legally related to the mother then the

n ;hnrh Mnnh Al hlll"lh Mukhiacw Khalil by Beish, Vol 4. P, 225-226, Darel Fikr,
hdeﬁﬂou 1404H - {1984) G

Al-Baguish, verse 233,
53) SMM A]Qadlr previous reference.

Al San'i, previous refereace.
6;smnmnhm abil, provious reference.
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+ Cascs From Jurisprudsnce (Figh) Polol of View ®

Bakr,may Allah be pleased with him, who judged that A’asim
would be in the custody of his mother till he grows up or she
gets married. Abu Bakr said “ her fragrance hug and embrace
is betier for him than you Omar till be grows up and chooses
for himself. It is narrated that Abu Bakr said :
“her saliva is better for him than your honey, Omar “ 3.
Consequently, the mother is more entitled to the custody of
her child if she requested. According to the Hanafi school, she
cannot be forced to have custody of the child unless there is
no other woman to foster. ¢ The Maliki school maintains that
“ Fostering is a collective obligation if executed by somebody
others should be excluded. It is an obligation by the father, and
by the mother during the two-year course if father and mony
are not available or when the infant refuses to suck any breast
;xlce his mother's breast .“ o tod, th
Shafiah School claims that if the parents are separa €
mother is entitled to the custody of the child unless she gets
married. When the child is seven or eight of age, he is to
choose between his father and mother. If he chooses to stay
with his mother, it is the fathor's obligation to spend on him
retaining his right of educating him . @
According to the Hanbali school, the mother, if divorced, is
more entitled 1o the custody of her child on condition that she
stays unmarried, otherwise she loses this right.
provisions of custody ¢5)
Among these provisions are sanity, ability to attend on the
child, safe place for custody and honesty and faithfulness
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And Moses® gister said advising the pharaoh’s wife :

is sister came up
And } sald ; ¢ Shall
Point out to you the people
Of a house that will nourish
And bring him up for you
And take care of him. “a)
s Thus did we restore him
To his mother, that her eye
Might be comforted, that she
Might not grieve. “m
Regarding fostering rule, Allah says :

< The mothers shall give suck
To their offspring
For two whole years,
For him who desires
To complete the term “ » .

The rules of Sunnah also stressed the mother’s right of cus-
tody due to her carc and protection as well as the child io-
stinctive inclination to his mother. Omru Bin Shuaib narrated
that a woman came to the Prophet (PBUH) and said “ O, the
Messenger of Allah : This is my son for whom my abdomin
was a vessel, and my lap a container and my breast a source of
water; now comes his fathet to take him from me, The Prophet
said * you are more entitled to keep him unless you get may-
ried * @

Said Ibn Al-Musaib narrated that Omar, may Allah be pleased
with him, after divorcing his wife, who was the mother of his
son A’asim, met her with the boy : and they disputed over him
till the boy cried, then they referred the issue to Caliph Abu




Cases from Jurisprudence
Point of View (*)

78- The Mother’s Accountability for Taking cere of her
Children ¢

A working woman left her son to the Housekeeper to care
for. Unexpectedly, the boy met an accident that inflicted on
him burns of sever pains.
’Ihemo(hetmmledtha.tsheiscnmled to keep ber job and

what had happened to her child was an act of God. The ques-
on here : is the husband entitled to prevent her from working
poimwh:? b Custody - f the b, which el
is w y
melnsmmdmmame.andlegaﬂy
able and arrangement of his affairs * and “ safegualﬂmgthe
child in terms of sleeping, feeding, dressing and physical
cleaning ¢ .
Custody is related to two points : the mother’s right to it and
her obligations towards whom in her custody.
As for her right of custody, themlwoftbel-lolyQur'anem-
the mother importance for the child due to her com-
ﬁﬁonandmﬂty In the story of Moses and the Pharaoh, Al-
says :

% And the heart
Of the mother of Moses
Became void ;
She was going almost to
Disclose his (case), had we
Not strengthened her heart
{With faith), so that she
Might remain a (firm) believer. “

(*) Thosa cases are senl 10 the jourmal by the readers, The propeticier and oditor-in-Chiel
answers the quostions; and their documentation, arbitration aee in sccordance with niles
of poblication in the jownal .

(3) Sea Shark Mach Al JaE) by Eleish V.P, 42, Das ) Fiky, Beirot Eirst edition, 1404H-19846.

(2) Surat AMQusas, verso 10,
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3- When to Give Deferred Dower to be given and
the Rule on Alimony Requested by Disobedient
Wife :

By Imam Ahmad Ibn Taiymiah (*)

Imam [bn Taiymah was asked whethes the maintenance of a
needy wife is obligatory on her husband or it should be de-
ducted from her dower.
Answmnmfgethcqucsuon.hesmdthauhemmnmmohhe

is an obligation on the hushand regardless of her
dowetAsformcdefeneddower.shemayclaxmn.’mehus-
band may give it to her but if he refrained, he shall not be

untess they are separated by death or divorce and
the like. And Allsh is All-Knowing.

He was also asked about the one who got married to a
wife who is disobedient and nagging, yet requests him to
maintain her and provide clothing for her. Does such a wife
deserve maintenance or clothing ?

He answered that if she does not obey him or she gets out
without his permission, she is not entitled to maintenance or

clothing. The same is applicable if she refuses to accompany
htmintmvel if he requested. Since she is desobedient, she
does not deserve maintenance or clothing. ()



* Fataw Al-Fugha' ®

each other, but if in case of not knowing it settiement is not

rmitted, because if the settlement does not work, it will
ead to the loss of wealth. Selling of something mnknown is
also correct in case of necessity, based on the evidence of
selling walls foundations and wells backfilling. If one de-
stroys a of food and the owner asked the destroyer who
damaged it,{ sell to you the food in your siomach for these
dirhams or for this cloth. This sale is considered valid be-
cause it 1% a kind of settlement and at the same time it ¢an not
be delivered or known such as settlement related to some-
thing that cannot be known or proved such as ancient in-
heritance and past rights in land or material therefore, settle-
ment can be valid even there is uncertainty from both parties.
But if the item need to be delivered settlement can not be val-
id because its delivery is an obligation and since uncertainity
prevents delivery and leads to dispute , thus the objective of
settlement is unobtainable. (.

{}] MMWWMS@MWVRMZ&,MWMMi , Bewrni, Lebanon
2n4 odition , B92H - 1972G.
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2- Rule on settlement of the Unknown :
by: Muwafaqul- Deen Ibn Qudamah (*)

It is legally comect to reach 4n agresment over something
unknown whether it is a material or debt if it is impossible to
define it . Imam Ahmad said that one is permitted to conclude
an agreement over something bie does not know, but this shall
not be, the case if he knows that thing worth more than what
he is compromising for. kmam Ahmad was reported to have
said that if two quafizes (a quantity measure) of wheat and
barley are mixed together, and if the price of flour of each of
them is known, they are sold and the value of each kind shall
be given (o its proprietor unless they agree on something else
and relieve each other.

Tbn Abi Mousa said that the permitted settlened is that of a
wife who relieves her dower which is unknown to her and to

It is the same case with two men involved in a business
with each other and no one of them knows the exact dues on
the other.The debtor who does not know the exact amount of
his debt, he may settle it with the creditor even if the latter
knows the debt. The creditor and the the debtor shall relieve
each other. Al Sha'aft said settlement of the unknown was not
correct, becanse it belongs to selling which cannot be valid
when based on something unknown .

:l'hel?mphet{l’BUH) told tvzéseuple who are in dispute over
inheritance “ make shares let each of you relieve the
other * This is sett!ement of unknown, since rights here are
dropped, it is correct to drop something unknown such as di-
vorce, if settlement is valid in case the disputed matter is
known, and it is possible to fulfi the right thereof. If both par-
ties kmow the disputed matter, they can settle it and acoquit

{*) A Leading Hanbeli Scholar (541K - 630H ).
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sired when the judge passes a sentence should be in a condi-
tion that does not affect his disposition and mind. Since he is
aware of his condition, the judge should avoid passing sen-
tences until he comes back to normal . The judge should
mi:d.lhe condition that brings him tranquility and cleamess of
m

It was reported that Al-Sha’abi, who was a judge, was seen
eating bread and cheese, and he was asked about that, he said
that he was having food as a means of suppressing bad tem-
per caused by hunger which makes him preoccupied with
something other thagﬂjudgmem. He added that he had never
passed sentences while he was extremely sick or tired, for
these cause the mind to go astray.«)

(1) ARUm Vi1, P. 94, Daral Ma'wifa, Bairut, Lebanon,

61~



* Vol, VI§1, 1995, 25t Edirion, concemporary Jurisprodence Research Jowraa] »

Fatawa Al-Fugha’

1- Delirberation before passing Judgement :
by Imam Mohammad Bin Idris Al-Shsafi (%)

Al Shaafi said : Allah Almighty said :

() ye who belleve !

If a sinner comes

To you with any news,
An%uﬂ‘laln the truth “ o).

% 0O ye who believe
‘When ye go out
In the cause of Aflah,
Investigate carefully, o

Commenting on these verses, Imam Al-Sha’afi said that ke
who was in power to judge others should ascertain and verify
the issue before passing his rule. He added that Allah ordered
His Prophet(PBUH) to emphasize that judges never pass their
sentences while theym:'lifrylst anger should make them
less ascertained, and it would affect reasoning , which could
not have been the case had the judge been composed and un-
exited,

Al Rabie said that Al Shaafi said, through namation of Ibn
Oyyamat, Abdul Malik Ibn Ormari , Abdur Rahman Tba Abi
Bakrah and his father, respectively that Prophet Mohammad
(PBUH) said : the ruter shall not give a rule ot the judge pass
a sentence between two persons disputed while they are an-

5 A1 Shafie commented that it understood the Prophet de-

{*) The Imam of Al Shaafi school of thooghi £150H-204H).
{1} Swrar Al-Hujurat, verse &
(2) Surat An-Nisas, verse 94.



like to add that in this case 1 deliberately decided not to men-

tion names “ because thjsdi;;]umal vsed to present cases for

discussion in the sense of dialogue and discussion, away from

mm;?em in compliance with Allah's ordinance to His
1

“ Invite (all) to the way
Rnd hemutiful proachin
u 2
And argue with them
In ways that are best
And most gractous
For thy Lord knoweth best,
who have strayed from His path,
And who receive guidance. )

May one of our fellow ressarchers treat this case in details in
order to clarify rightepusness so as to clear confusion among
those who go astry once realities disappeared from their sight.
And Allah is The Best to help.

{1) Surat Ac-Nabl, verso 125,
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same case with Abu Hurairah who was accused of narrating
more than five thonsands isolated traditions. Skeptics knew
that it is quite natural for A'aishah, Mother of Believers, to
narrate the Prophet’s traditions for she was his wife who ac-
companied him. They also knew that Abu Hurairah used 1o
accompany the Prophet (PBUH) mainly to leam by beart
what he hears from him,

3- Impeachment of Istamlc Jorisprudence :

It is unmistakable that raising doubts over the Sunnah is in-
Creding e aepmudonce being he msjo of scence

i Istamic juri nce e major of science
&nmitgtﬂes are derived because it clarifies the Sunnah, ex-
piains its connotations and objectives . This approach by
sceptics has once taken the form of defaming concensus un-
der the pretext that it a point of contention between juristic
schools. directed the same accusation towards analogy.
Sometimes antack the four juristic schools and their fol-
lowers thinking they are the cause of the Ummah division, or
they bring into focus the differences between these schools
or cast the light on the sects that at some ages. All this is
meant to descredit slamic jurisprudence and brand it unable
to have unified rules and provisions.

In this context, I had been asked a question :
* Why should we take the trouble to look for & con
gbot(l)lg:;}erminwmemindoﬂhe ancient jurists in
urisprudence 7 my reply to this inquirer would

be thus :* he is confused and he and many like him are tar-
geted by sceptics’ campaign meant to confine the Shari*ah in
personal status issues and distracting them from other issuss
fote{r_ﬁs;welihwwitolhemader.

i campaign is not peculaiar or unprecedented. The Is-
lamic jurispredence hag faced a lot of claims and scepticism,
bt;:htblghaw:soon tumed to be a total fiasco and vanished
with their organizers, History may be repeating itself. If we
are in the time of challenges, we finmly believe that laws of
Allah Almighty Shall remain above all challenges. I would
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this Is assumed correct, it is well known that this ebstination
was motivated by piety and fear lest narrators should be con-
fused regarding the prophet’s sayings being a reference fol-
lowed by the Ummah,

But other companions wrote the Prophet's (PBUH) say-
ings after leaming them by heart. Thess companions con-
sidered it a responsibility to convey these sayings to the Um-
mah since they clarify the rules enforced , upon them as well
ﬁcdeedsandacﬁonsbcordemdt}wmtofolloww desist

When the Istamic state expanded, and blievers was in-
creased, the Ummah feared that the narrators might attribute
to the Prophet things he neither said, nor approved. It is wor-
mﬁ.of mentioning that the prophet (PBUH) wamed against
telling lies against him. Hence, by the end of the first Hijra
century, Caliph Omar bin Abdul Aziz gave priority to_ writ-
ing of the Prophet’s Hadith to avoid fabrication of the Proph-
et's sayings . He sent a message to the govemor of Madinah
saying : “Look for the Prophet (PBUH) sayings and his Sun-

or the sayings of Omar and the like, and write them to
me. Jam preoccupied with the loss of knowledge and the
death of scholars “ .

A number of books on the Prophet's Ahadiths were ver-
ified starting from the first narrator  and back to the compan-
ion who heard the Hadith from the Prophet (PBUH). The
most important of these books are Muwaita Imam Malik, Sa~
hih Al Bukhari and Sahih Muslim in addition to the other
well-Known books on the Suanah .

2- Impeachment of Some Narrators of Ahadith :

A’isheh wife of the Prophet and Mother of Believers, may
Allah be pleased with her, was a target for this impeachment:
for reasons adopted by some sects which had been motivated
by objectives well - Known in books of history. It was the

(1) Muwstts Imam Malik , P. Sa.mﬁwdummdhhﬂmm&wng,ediud
by Abdal Wahab Abdul Luif, (st edition, Darul Qalum-Beirat-Lebaon. Ses Sahih Al
Buchari,vol, 1 .P.33, Darul Kutob Al Etmah-Beirut .
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1-

and if his intention is not s0, he has to be blamed for his
guilt, being the first to pave way for the hypocrite infidels to
weaken Muslims by rasing doubts to deviate the Holy Quran
from approches of revelation and fects of interpretation “ (1.

Second Approzch : Impeachment of the
Prophet’s Sunnah :

Raising doubts over the Holy Qur'an was not that simple
for the sceptics , due to the position it occupies in the hearts
of Muslims despite their various dialects, That is why the
skeptic resorted to impeachment of Suanah being the second
source of Islamic ju;gfmdence This & seems in the
present (o have reached its peak in retaliation to the calls for
the application of Islamic Sharish. This impeachment has
been manifested in three ways :

Objection to writing the Prophet’s sayings :

To jurstify their objection, sceptics referred to a number of
Ahadiths (traditions). Even if some of these Ahadiths are au-
thentie, the prohibition of writing Ahadiths was fixed with
the time of the revelation of the Holy Qur’an to Prophet Mo-
hammad (PBUH) lest they should be confused with the
Qur’anic verses, Therefore the prohibition of writing the Sun-
nah was due to unsuitability of time to do so. This is sup-

by a number of Ahadiths as that narrated by Imam Ah-
mad that the Prophet (PBUH) was delivering a sermor after
entring Makkah, and when he finshed the sermon, a Yemeni
calied Abu Shat indicated he did not anderstand the semmon,
then the prophet (PBUH) said “ write it down to Abu Shat .

Sceptics justified their objection to writing the Prophet’s
Abadiths by the abstination from some of the Prophet’s com-
panjons. Such as Abu Bakr and Umar, to write the Sunnah, If

36, Dara) Kutob A) Blmish, Beirot Sahi Muslim bi Shath Al Newawy ,1x, P, (3 cuf-
toral Books Autherity, Damié Kutob A) Elmiah, Beirul, Sunan Abu Dawod 1. £. 2(2,
Al Makiaba Al Asrigh, Beirot, Suanan Al-Tirmiz.vol.5, P. 38, Daml Kuich Al Blsdsh,
Beint, Fasi edition , 1408H - 19870 .

-56-



“ He it is who has sent down
To thee the Book :
In it are verses
Basic or Fundamental
Clear (in meaning) :
They are the foundation
Ot the Book ; Others
Are not entively clear. But thase
In whose hearts is perversity follow
The part thereof that is not entirely clear.
Seeking discord, and
For its interpretation,
But no one knows
Its troe meanings except Allah.
And those who are firmly grounded
In knowledge say : “ We belleve
In i¢, the whole of it
Is from our Lord : and none
Will grasp the Message
Except of understending. o)

Interpreters made it clear that the verses * of established
meaning “ are those whose meaning is understood while
verses which are not entirely clear refer to those known only
be Allah Almighty such as the Day of Resurrection and the
abbreviated letters at the outset of Surats 2.

The worthy ancestors called those who raised doubts as in-
fidels and legalized their punishment as Omar Tbn Al Khatab
(may Allah be pleased with him) did with Subaigh bin Asal
The latter used to ask about the verses whose meaning is not
entirely clear when he came to Medinah. Abu Bakr Al An-

said :
Barymleadingancestusedmpunishhzwhoasksform
interpretation of the abbreviated letters in the Holy Qur'an
because he hag an  intention to eternalize the innovation and
cause discord, he deserves sever discretionary panishment;

(3 Surst ALTmesn, vens 7.
{2) Al-Jumi, Li Abkam Al Quran by linam AS Qurtuby ol 4 P, 8-15.
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suffered these claims during some times of its history. Be-
cauge of these claims the Ummah witnessed ordeals which we
m not to mention particularly when saved by the mercy of

If conflict in the past was that simple, the contemporary
one of thonght is more intricate and delicate due to the
present human development which resulted in direct com-
munication, shortening of distances, interlocking of relations,
human aspiration to weifare and greed for material pleasures,
which atl lead to the eruption of conflicts and desire (o dom-
inate by means of thought .

Though this conflict is too complicated to tackle so briefly,
yet it is clear in the efforts execuled by the strong means of
thought  and its templations to defeat their victims using all
the human faculties and creativity in the light of the progress
of contemporary technology. Todey a group of clever people
can defeat a whole nation when they misrepresent realities so
as to make the nation believe them without knowing their
truthfulness trust them without knowing their honesty, and we
consult them without knowing their sincerity.

Though this conflict might surpass the capabilities of any
nation, yet it is often defeated when the nation comes of age
50 it realizes its reality comprehend its past ., knows its
preseat and calculates its steps.

Today’s conflict takes a new different form. Since the
claiming sects might have the same pasition it occupied in the
past, they resorted 10 raising doubts over certainties and shak-
ing conviction in them. This tendency has taken two equal ap-
proches towards the Holy Qur'an and the Prophet's Sunnah
being the first and second sources of jurisprudence.

First Approach : Misinterpretation of the Holy Qur,an :

With His All-Knowledge, Allah Almighty is aware of
what these people will do everywhere and at anytime. He
branded them as deviated, secking discord and division
through following the Qur’ani¢ verses which are not entirely
clear and interpreting the Holy Qur'an with a view to raise
doubts over it. Allah Almighty said :
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Jurisprudence and Contemporary Challenges
“ A case for Discussion “

by: Dr. Abdur Rahman Hassan Al Nafisah (%)

Conflict between civilizations has bees a historical reality
since man'’s existence on earth and his trial to control or mon-
opolize the greatest part of it. This conflict shall remain eter-
nal fact clings to man all through the ages. .

This eternal conflict has two inseparable manifestations
the first of which is the open conflict in the form of de-
struction of many human beings and the dispersion of others.
Man Is being frightened daily by the perils of this conflict.
During the past two years, a small country witnessed the kill-
ing of more than half a million people in a horrible scene be-
yond description. Many parts of the world are currently hav-
ing different kinds of disputes and wars,

Statistics indicate that military expenditure in preparation
for war or to ward it off is one hundred times as much as ex-
penditure on food, clothes and daily life needs . The are in-
dications that man has been longing for wars as a remedy of
his economic ills to reproduce what he destroys regardless of
the victims. He might not change this opinion 5o long as the
belief in facts and laws laid down by Allah and followed as
ordained by His worshippers is missing.

The second manifestation of this etemal conflict is a latent
one in which man is fighting silenty and at most this conflict
is a prelude for an open conflict .This took different forms
topped by conflict of thought” In the past, conflict had been
masterminded by intriguers who used to appear in forms of
hypocrites inflitrating into the Ummah, while it was un-
mindful of them, and exploit its honesty and its spontageity
before being recognized.

. Islamic history has known many seditions motivated by
this conflict when it took the form of claims supported by
some sects and biased by some people : The Islamic Ummah-

b s s

(*) Editor-in-chief .



* Preference Ax Viewded by A. Al-Anbi *

4- Preference of the Hadith consistent with another :

e

If two Hadiths are incompatible, and there is a namation to
the effect of the meaning of one of them, it should be given
priority over the other ).

Preference of the concensus of jurists, on a narmration )
Preference of the Hadith supported by observation and logical
evidences.

7- Preference of the Hadith that safeguards interest :

This is exernplified in the Hadiths dealing with the prayer in
state of fear.Al Arabi is of this opinion in relevant to narra-
tions. Ibn Al-Arabi found many contradictory narration of
which only 16 narrations were authentic. This led to the dis-
agreement of scholars. i) Tbn Al Arabi and others think it is a
nacessity prayer. (4 Soldiers shall perform what is convenient
and short concerning to their duty in order to confront their
enemy.
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« Namely, that no bearer
Of burdens can bear
The burden of anotheyr *;s.
and :
“ That man can have nothing
But what he strives for; “ .

C- Preference of a rrindple of jurisprudence

supported by a ith over a contradicting one ;

Ibn Al Arabj rejected the Hadith narrated by Ibn Shehab on
the Zakat imposed on camels whose number reached one
hundred and twenty one camels, This Hadith stipulates the
Zakat for this number is three she-camels which are two years
old.;» Tbn Al Asabi said this Hadith runs counter to principles
of jurisprudence as well as narrations . «

Preference based on externsal factor ¢

I- Preference of what had been done by the people of Medinah :
Iba Al Arabi gives priority to the deeds of the people of Me-
dinah stuce it is a succession of tradition not namated by one
individual.

2- Preference of what had been done by a Caliph: there are two
views conceming this : a) no priority should be given over
others deeds. b) the deeds of caliphs should be given priority
over others deeds because it must be true. ) Some, Like Ibn
Al Arabi, think it is more confinned. He said that preference
was to be given to what the Caliphs decided to folloW among
incompatible Hadiths @. )

3- Preference of Hadiths consistent with the Holy Qur’an :

Any Hadith that is inconsistent with the Qur’ainc verses shall
be rejected.

(1) Surat Al-Najm, vorsc 38.

@ m-nw, verses -39

(3} Jumd Al Tirmizi , 3/108-110.

(4) Ibn Al Arabi , AL A"srids , 37(06.

7 Al-Tbar, P, 33,

g)) mmwumms.u;\'m 1.

Tha Al Nabi ; AJ- ane.

»
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spoken word might have two contradictory indications, of
which one can be more likely, and if both indications bear the
same probability the case shall be a generalized rule .1y

In case of compatibility between a principle of jurisprudence
and a literal ing. [bn Al Arabi gives preference in ac.
cordance with the following :

Preference of the literal meaning
in the following cases :

A- When it is prevailing, A typical example for this is the
Prophet’s (PBUH) saying If one feels drowsy, he shall go (o
bed until he is awake because he might insult himself in-
stead of asking Allah forgiveness “ @)

Ton Al Arabi said : This is the only evidence in Shari’ah to
renew ablution after falling asleep. Here, the literal meaning
is the invalidation of ablution. (3

B- Preference of literal meaning if it is based on legal reason, as
it is the case with the testimony, it roust provided to acequit
m:s self Therefore, testimony is preferred over release of

2- Preference of Primary principle @

A- The pri principle must be given prority if it is pre-
uﬁm.mzecaseﬂ}ethesimaﬁouoﬂbeonewhopmysand
doubted whether he prayed one rakat or two 7 in essence, he
should have considered it one raka’at because it is the rule of

primary principle & .

B- Preference of a principle of jurisprudence over a Hadith sub-
Ject to different equal probabilities, or a disoredered Hadith
as it is the case with the deputation to pray on behalf of a
dead person. Ibn Al Arabi does not accept this under the pre-
text of the following verse :

{1) Ibn Al Arshi : Al Mahsool P. 10
{2) Mutaa Malik 1/£06 .

(3) Tm Al Arabi At Qubas,

(%) Tom Al Arnbi Al A'srida , 2/18S
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Preference Based on Meanings :

1- Preference based on canses :
Ibn Al Arabi gives three reasons for preference based on
causes (1

A- The cause should be supported by a Qur'anic verse or by any
kind of preference of Hadiths.

B- The cause should be free of objections .

C- Ouge of the causes should be transitive .

2- Preference of the Hadith supported by the
analogy of principles of jurispradence :

If there are two Hadiths and one of them is su;:goned by
the analogy of priaciples while the other does not, the former
should be given priotity because to use a Hadith which is op-
posed by one evidence is benerthanmusctbmopposedbly
two evidences. ¢» This is the opinion of the majority of scho
ars and followed by Ibn Al-Arabi. &

3. Preference of a Hadith whose oppasition
to primary principles is less ¢

If two incompatible Hadiths run counter to principles of ju-
risprudence, preference shall be given to the Hadith which is
less inconsistant with them.

Preference between a principle of

jurisprudence and the literal meaning :
Principies of jnnspmdenoa be they Quranic verses, Hadiths
or rules reached by jurists after consideration of texts, are the
ahsolutendesofShmahsuchas“Abmnchwﬂl not grow if
the origin is soundless.“sy The literal meaning of an out-
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lat at its time is better and it is & matter of controversary.
Thus the vistue agreed upon is prefermable over the virtue dis-

puted over.

9- Preference of Hadith of
more reliable which bears excess :
Tbn Al Arabi gives preference to the Hadith that bears excess
not availsble in the Hadith . Excess in a Hadith narrated by a
reliable suthority is given priority over the one which does
not bear excess because the excess of the reliable is accepted .

10- Preference of Narration over the
recounting of statns :
If two narrations differ and one of them is about status or
material affairg, other items is given priority over it.

11- Preference of the general
over the particular :
The best example is the controversy over minstruation blood
and to what extent it is prohibited. Scholars are on dis-
agreement in this regard, Some view that minstruation blood ,
whether little or much, is all the same in prohibition, based on
the Quranic verse :

“ (':I:ley ask thee
ncerning women’s courses.
Say. Thn? are
A hurt and a pellution.

Some think that only much blood is concemed here, based on
the Qur’anic verse :

Ibn Al Arabi took sides with the preference of the general
rule over prohibition regardless of the quantity.
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6- Preference of theProphet’s verbal
atterance over his deeds :

Some scholars think that both saying and actions are
equal and consequently to be disregarded evidence must be
looked for . o).

Other scholars maintain that actions shall be prefervede)

over utterance because it is stronger. This is based on the
Prophet’s (Pbuh) reply to the times of prayer, “ pray as we
do “.
There is another view , supposted by Al A’amidy ), that ad-
vocates pmferemeofsaym mcaseofnotlmowmg whether
the Prophet’s saying came . The last view , which is ap-
proved by the ma f:n%of scholars followed by Al-Sherazits
and corrected by Arabi, argues. that preference shall be
given absolutely to the Pmphet s sayings over his deeds re-
gardless of which came first. Ion Al Arabi said that saying
was more reliable due to the absence of probability which is
the case with deeds.

7- Preference of a Narration which
does not invalidate Another :

If there is any contradiction between two Hadiths, and the
use of one of them does not abrogate the other, therefore,
preference should be given to the one which does not in-
validate the other, Because in this case use both of them.

8- Preference of the one agreed upen
over the Disagreed upot
Tbn Al Arabi gives pnonty to the meaning agreed upon
over that d:sputed oves. Regarding the performance of prayer
at its appointed time, he said that the virtue of perfoming Sa-

() Alsbaazi Al Tabairah P. mmmm Al-A'seidsh /173 ,
(2) Al Sheqazi , M-Tnhudi

(3} Sunpan Too Majih 1227

(4} AS-A'amidy : A) Abkam, 342728,

(5} Al Sheras : Al Tabsirah P. 249 .

(6) Ton Al Arabd ; At Mahsoot, P. 47,
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1- The Hadith is tobe narrated by two persons )

2- The two RATTA{OrS are to be inequal in knowledge.

3-rmtw0namtofsaretobeequalinambenmrymdre.
iability .

4 Not to be in conflict with one of the fundamentalist principles a.

4. Preference of Hadiths of prohibition

over those of ﬁrm:sno :
In case of incompatibility between a Hadith prohibiting some-
thing and another permitting something and their dates are
unknown, we have three standpoints by scholars i)

1- Both are equal , which leads to seeking rules in another
Solrce. ()

2- Preference of Hadith of permission since it means denial of
prohibition ¢s),

3. Preference of Hadith of prohibition, since it is more pre-
cautions, which is advocated by the majority of scholars ),
and followed by Ibn Al Arabi who said if the stimulator of
prohibition nn:ul)ermissible come into conflict, the Hadith of
prahibition should be given pricrity. .

5- Preference of Abrogating
over the Abrogated :

If two narration differ and one of them bears restriction while
the other bears easeness and if the date is known, the former
is abrogated whereas the latter is abrogating. Scholars had
three viewpoints ¢ Some of them disregard both Hadiths
and seek evidence in another testimony some of them con-
sider preference over the one bears easeness such as Imam
Malik and Ibn Al Arabi. They give peeference for the stronger
an one because some hold that the stronger should be preferred.
Among those who suppot this view. It is more precausious. )

(1) Toid 4254 .

(2) Pom AL Arabi : Al A’wrida 4/254 .

{3} Al Hazimy. Al Eibae P.38-39, Eba Al Arabi , AS A'aclda 4/77.78 .

(4} Al Razi : Al Mahsool 2/587,
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Hagdith transmitted by more nasrators,

Hadith of general meaning without qualification.

Hadith of unmistaken intention or significance.

Hadith said by the Prophet without being motivated by certain
reason .

A Hadith not in incompatibility with an evidence.

A Hadith associated with the Prophet’s deed .

Second : Preference based on a rule :

The Malild school and Ibn Al Arabi give priority to the Ha-
dith intended to indicate a mie o) Ibn Hazm holds this opinion
but does not consider it a base for priority 2.

Preference of Hadith stating or transmitting a rule :

Scholars have two views here :

One supports preference of Ahadith stating rales, and the
other which is advocated by the majority of schofars ), In-
cluding Ibn Al Arabiw) supports preference of Hadiths trans-
mitting rules .

Preference of Hadiths in the affimative over those in the neg-
ative :

Scholars have three different opinions regarding this point :
Both kinds are equal and evidence shall be sought in other
SDUCCE (5.

Preference of Hadith in the negative (e).

Preference of Hadith in the affirmative, which is advocated
by the majority of jurists since the affimative structure gives
more information, & view supported by Ibn Al Arabj who
claims that affirmation is contrary to negation because it
bears a rule. % He, however , restricted this to the following
conditions ®):

Al Bafi : Al Abkam P. 749, Al Tiimisany : miftah Al Wosou) P.152-153
Ahkam 2734 .

Hazm : Al

Tbn

Al Razi : Al Mahsool 2570,
%MM:MM'MAIIH!.
Al

Ghazali : Al Mustaafa 27140, Al Reai : Al Mzhsool.
A'smidy : Al Ahkam 473,

idy : Al 54 .
Al Ol AL S 221,
A s s s 03,

i : Al Paride 44103
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* Preforonce As Viowded by A, Al-Ambi *

Or ye have been

In contact with women “ ).

is a good example used by [bn Al Arabi in referring only to
being in contact * not to sexnal intercourse 2.
Preference of legal over lexical meaning ¢ .
This is due to the fact that Prophet Mubammad (PBUH) is
sent to clarify legal rules in terms of righteousness and ob-
ligations .

Preference of idiomatic over lexical meaning :

The meaning of a word or a compound word differs from one
text to another . the known meaning should be taken into
consideration.

Preference of a single meaning Hadith over, interpretative one:
Priority shall be given to the Hadith which bears a clear-cut
meaning over the one which is liable to various inter-

oms (3).

mgmofthﬁessim:rpnuﬁve Hadith by Ibn Al Arabi
because he holds that if understanding of the Holy Qur’ant
verses needed moving of words forward or backwards to in-
terpret the meaning, preference shall be given to what is less
i ive.
Preference of the generalized over the specified address :
Unless there is & specification of the rule, as in the Quranic
verse :
% The of a believing slave

(I3 enongh).”)
Which means that fresing of an unbelieving slave is not al-
Jowed, Ibn Al Arabi maintains that preference shall be given
to generalized meaning in case of incompatibility. This is be-
causs generalization deals with the issue words , which pre-
cedes meaning (6 protouncition .
Preference between two Hadiths of general menning :
Tbn Al Arabi puts the following criteria,

verse 43,
A Anbi A3 Aderidah 11125, 91127
A Anabi : A Qabas P 257 .

A Arshi : Ahkem Al Quarcs, 2732
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3- Equity between both categories, which is adopted by Ibn Al
Arabi ).

D) Preference of Hadith not
disordered in authority ;

Preference is given here to the narration whose autheatic-
ity is not disordered. This is the opinion of Tbn Al Arabi ).

E) Preference based on Date :

Imam Malik and Tbn Al Arabi give preference to the Hadiths
which have specified dates over the ones which have uo-
known dates @1

F} Preference of Hadith narrated in seversl times, The
Hadith which is narrated in different times is given priority
over the one narrated at one time as Ibn Al-Asabi holds. ()

G) Preference of the latest version of Hadith : Ibn Al Ara-
bi gives priority to the lastest narration if they are different
andl;gorithasbeenfomﬂ out that one of them precedes
the of o

Preference based on the Hadith Text
First ; Preference based on Wording :
mee:enceshallbeﬂ\fc?mmchadiﬂtwhichhasanexpﬁcit
rule over the one which has not . This is advocated by the

Maliki school and Ibn Al Arabi .
2. Preference of Facts over Metaphors . the Quranice verse :
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2) Preference based on the
number of tradition narrators:

‘We have different apinions regarding the incompatibility be-
tween two traditions rarrated by many namators :
1- The majority of scholars, including Ton Al Arabi, argue that
having a big number of naerators of a single radition is ad-
vantiafeous.m
2- Abn Hanlfa and Abu Yousuf do not give priority of one Ha.
dith over the other unless the tradition narrated ly a bigger
number of narrators is known to be of continuous lines of
transmissiof @
3- Imam Al-Harmeen argues that if there is no other evidence,
of the tradition narrated by several people is better
than cancelling it altogether. 3
4 Al Ghazalj gives priority to the one based on the independent
reasoning aver others.)

c) Preference between traceable
and incompletely transmitted Hadith :

Same schoiars, including Tbn Hazm, believe in the authentic-
ity of the incompletely trasnsmitted Hadith witbout contra-
diction with the traceable one .53 Al Shafi is of the opinion
that the acce of the letely transmitted should be
narrated by Sa’eed [ba Al M as its narator. The Maliki
school has three different opinions .

1- Priority should be given to the traceable Hadith .
2- Priority should be given to reliable parrators of the in-
completely transmitted Hadith such as Al Hasan Al Basri.

(1) Bba Al Aratl : Al Mabusool P, 85, Al A'aridah S1, 118, 2121, Al Qabas 27279, Ihkam
Al

(1] A&?M:MMMITMWMBM@MNTM
on,mﬂlulﬁuda:ﬁmdwnbh% Humam E) din Al-Eskandri Al Hanfi ¥169 .

{5} Thn Harm : A) Abkaos 272,
(6) Thn Abcin) Bar : Al Tambeed 1/503 .
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the latter’s one then preference shall be given to the former's
narrations (1).

7- Preference shall be givea to the tradition narmrated by the per-
son who is in need of it becanse he will be more concemed
about it than others,

8- Prefercnce based on the narrator being a witness of the tradi-
tion . Ibn Al Arabi considers evidences as means of prefer-
ence .

9- Preference based on the narator’s age :

Imam Malik and Tbn Al Arabi argue that when the tradi-
I:ion's narrator is adult, he will be more knowledgeable of
meanings, accurscy and authenticity from those who are
younger thap him. )

10- Scholars, including ibn Al Arabi, defend ), preference
based on the sanity of the namator.

- Preference based on the strictness of the nafrator’s condi-

hons -
Hadith scholars vary in terms of the strict conditions par-
rators shall meet to accept their namations . In case of in-
compalibility of texts of a single tradition, the one narrated
bythemewhomknownmbemmmhmnamonshau
hss:ﬁl“f erence. According to this criterion, Tbn Al Ara-

bic namnonspmference as follows :

1- Absolute preference to be given to narrations of Imam Malik .

2- Namations of Bukhari.

3- Narrations of Muslim .

and description of narration :

1- Preferonce of definite not assumptive tradations :

Preference shall be given to the one which is 50 nuch def-
inite astheQm”amc verses and traditions ensured by many

trangmittors . Scholars by Imam Malik and Ibn Al
Arabi argue that if the tradition muns counter to evidences, it
shall be sepected if it can not be interpreted.

cs; AIRaz : Al Mahsool | I,PSGO,AlShlwhny irshad Al-Paboul, P. 277 .
Thi Al A ; Al Qabas 3/55

Al
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futed by an evidence.

3. Preference based on the companionship of narrators :

The majority of scholars including Tbn Al Arabi argue that
when a narrator has always been in long contact with an-
other ing one, his namation should be given prority
over the other.

4- Preference based on the namator's acquaintance with the
source of tradition (2),

§- Preference based on the competence of the narmator in ju-
risprudence : when the narrator himself is a jurist or more
authonitative in jurisprudence than the other, scholars have
three different opinions in this regard. The first opinion ex-
cludes this advantage. The consideration is only given to his
faimess and knowledge of Haidth. The second one argues
that this preference is not possible when the tradition text is
not in question. The third one accepis this principle in general
because the jurist shall differeniste between the permitted and
the unpermitted p.Iba Al Arabi argues that preference based
on the narrator competence in jurisprudence is only reliable
when consideration is given to the meaning. @

6 Preference based on the namator's embrace of Islam in a later
stage :

Some Hanaft scholars give credibility to the narrator if be
embraced Islam in an early stage during the Prophet’s
{PBUH) lifetime (5 Other scholars, including Al Sherazi and
Ibn Al Arabi, argue that traditions narrated by somebody
who embraced Islam in an early $tage might have been re-

ed, whertas namations by somebody who embraced Is-
in a later stage may have the version of the tradition .
Though the two narrators may be contemporary, the narma-
tion given by the n who embraced Islam first might
come later in time; but if he died before the latter’s embrace
of Islam or the parration of the former is more prefemed than

(1} o Huzm : AL ARKSm 11137
(2} s Al Arabi : Al A"widah 647
3} fbs Hizm, Al-Alka 1/537
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excluded except independent opinions as it is approved by
the Prophet’s companions.

Conditions of Preference :

I- When the two traditions are incompatible in the muling but

ﬁ in harmony with time, at the same place and the
sed person «).

2- When the two traditions are equally authentic .

3- When the two traditions are equally reliable o).

4- When incompatibility lies between two opinions to the extent
that makes you on over the other. ¢

5- When the texts of the two traditions are differents).

6- When there is impossibility to join bstween the two narration ().

7- When the date of botk or one of the two traditions is unknownm.

A) Preference Based on Authority :
Narrator’s Characteristics :

1- Fairness : Scholars are on disagreemat regarding this point :
ousocty of scholary, iciuding Ton AL Acsbi . Gacicularly
majority o ars, inc - i, i
thejMaliki and Shafeis schools) do not . Y

2- Memomrization :

The majorty of Hadith scholars including Ibn Al-Arabi
scrutinized namators to deuermine their memorability and an-
thentication. In case of various narrations of a single tradi-
tion, they give priority to the narrator who is known to be
morememonz.mgand authentic. As for Ibn Hazm, he puts
all reliable narrators in the same caﬁfory A pamater proven

to be reliable in his narration should be accepted unles re-
1) Too Al Arabi ; Qunoun Al Taweel 22207
Eéinl‘:gmelmmmwmm
{4) mid, 3357 .
(5) Tou A2 Arabi ; Al Qabas 2263
(6) Tbo AY Araki : AA"aridah 5306,
{(7) oo AJ Arabi ; Al Ahkam, [/4%3 { Tha provisioas),
(B) fbn Al Avabs  Provision of the Hoty Quran, 1494 .
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With him, into the fire
Of Hell. And Allab guideth not
People that do wreng . “i

2- The consensus ; The Prophet companions and their successors
agreed on adopting what is preferable .

3~ Logic : If the preferable is not adopted, the preferred shall be,
which stands to no reason. i
B) Some scholars deny preference and claim, instead, selec-
tion or abstination in case of incompatibility . This view is
based on the foliowing pretexts from the Holy Qur'an, the
Sunnah and logic.

1- From the Holy Qur’an :

' Take warning, the,
O ye with eyes (to see} !

This is a general instnuction of consideration without giv-
ing details

2- The Sunnah : The Prophet (peace be upon him} said * We
judge acconding to the apparent meaning, but Allah knows
the intentions. @

3. Logical : Incompatible presumptive indications are not more
than incompatible evidences.
This view, ver, is refuted since the Que’anic verse does
not meen disapproval of preference, as for the narration is
baseless disparity . &5 and logically thers is no analogy with
disparity . There is a difference between statements and ev-

1 .
¢} The Judge Abu Bakr Al Bagilani had a third view, namely that
uncertain preferance would not be adopted since uncertainity is

) Al-ﬂm’mywd the Pundammtalists usedca take this Hadith 88 evidence bu i is baseless.
5; Abk-Sawkany, WA]-WPIN Al-Fawiid, P. 200,
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Preference as Viewed
by Abi Bakr Bin Al Arabi

Dr. Al Maki bin Ahmed Akiginah *

Lexically, preference is to make something preferable, and id-
iomatically, it is to show favour to one side over another. Tbn
Al Arabi defined it as the priority given to one opinion over
the other (.

Ibn Al Arabi divided preference inte two kinds :

1- Preference of words

2- Preference of meanings @
This division lacks two other important kinds : Preference of
r_uﬁwrity, and preference based on consideration of external

actor.

Scholars’ views regarding preference :-

A) The majority of scholars including Iba Al Arsbi argue that
following the principle of preference is an obligation G)
This view is based on evidences from the Holy Quran, the con-
sensus and logic.

1) From the Holy Qur’an :

“ Which then is best 2 he that
Layeth his foundation
On piety to Allah
And His Good Pteasare ? - or he
That payeth his foundation
On an undermined sand-cliff
Ready to crumble to pieces ?
And it doth crumble to pleces

. 'l'eafehu t Islamic Stdies cdupofAnsdemmmmmMm
{1) [ba Al Arsbi, Al-Mahsool,

{2) Ibid
3) MM.MMMMB.&M}:MOMM.
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stated in the following verses :

<« But it is possible
Thet ye distike a thing
Which is good for you,
Andthatg:d ve a thing
for you.
But God Knoweth,
And ye know not, “q)

s It may be that ye dislike
A thing, and God brings about
Through it a great deal of good.” &

But this is conditioned on consideration of the above-

mentioned Qur’anic verses. They have to seek power and strength
wherever it is available as wated in the following verse:-

“ Against them make ready
Your strength fo the utmost

Of your power , including
steeds of war, to strike terror
Into (the bearts of) the enemies,

Ye may not know, but whom God doth know. “ @3
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* In the name of Allsh, the Most Gracious, the Most Merciful,
the king of the Greek, Hercules, when he heared that we were ad-
vancing towands his territories, he fled to Antioch. Aba Bakr re-
plied to Yazid : * In the name of Allah, the Most Gracious, the
Most Mexciful, 1 have receivex letter in respect of Hercules
flee to Antioch. This because Allah has struck fear into his heart.
Thenk to Allah Almighty who supported and made us victorious
over him. We are following the Prophet steps in adhem_ll%]?hls
teachings of striking terror into the hearts of enemies. This our
religion to whom we call people to “ (.

An ascetic came to Baghdad in a boat via Tigris. He saw Al-
Ma"moun’s palace. He released a cry and uttered, “ O, Omar * .
(He means Omar Ton Al-Khattab , and what he means exactly by
his utterance is his astonishment to see the Abassid construct pal-
aces like the caesars). Al-Ma’moun heared him and called him.
He told him that it was a sort of plot to beutify the kingdom and
to frighten the enemy with it as weil as to prepare men and arms.
He asked him not 1o repeat his astonishment because furry can
distract the wise. @

Do Al-Khateeb said : “ Might will frighten the enemy since
be knew unity and strengh will bring destruction, perish and dic-
placement. “ (3

Therefore, deterrence constitutes a secure basis in the Islamic
theory regarding the intemational refations. Undermining of na-
tions by others nations ig a result of negligence of deterrnce, The
weakness of Muslim's today is due to their failure to provide
themselves with all kinds of r.

Sheikh Mohammed Abdu says : “ The basis of the Islam re-
Iigionistoseeksuengthandgcpamdnessandrejecﬁonofnll
that comes in conflict with its law and abandonment of any an-
therity that does not apply its rules.

If Muslim's situation continoes as it is to day, it is incumbent
upon them to understand the commandments of their religion as

{1) Ahmad Zaki Safwak, Gamhars Rasa'il al-Amb, vol.1,PP. 137138

{2) Ar-Ruqum al-Basri, Kitab al-Afu wal - [ "tizar, scrutivdzed by Dr,Abdul-Qadous Abu
Salih, vol 2, PP, 543-549.

(3) Lisanu-Deen P Al-Khaiceb, Ribaal al-Kitab Wanga'ar al-Muntab, scrwiinized by
Mohammed Abdullah Anta, P. 391 .

(4) Inaen Muhatined Abdn, Al-Ialam Bayis Al-Tim wa Al-Madinah, vol.LPP, 8-9 .
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Qur’an with reard to the issue of deterrence as & basis in inter-
national Islamic transactions as the Prophet stated :* { have been
given the talent of mastering words as well as I have been made
victorious via terror. While | was sleeping, the keys of the Earth
treasures wete given o me and wers p into my hands.” o1y

It is reported that Ibn Hisham in the moming of the day fol-
iowing the Uhud battle, he went out of his home in order to
frighten the encmy and make them think that they (Muslims have
an alternative power and what had inflicted them did not weaken
their determination .z

‘The Prophet (PBUH) was quoted as saying :
“ Whoever takes a position to frighten the unbelievers and they
dothetsn;ne i fgrfhﬁ;l:;hewidlob:mtmardedmforhisdeedsim-
ilar to the rew one w ongs his prostration until
the Day of Judgement, the one who stands in humillation for His
God and does not sit until the Day of J t and the one who
fasts and does not break his fast until the Day of Judgement. *)

This indicates that the Prophet (Pbuh) did oot fail to show the
importance of deterrence as an essential factor in frightening the
enemy. He also wamed of the consequence of negligence of fol-
lowing the policy of deterrence, In this context he said : * Na-
tions will attack you as a morsel invites eaters to its bowl. Onos of
the attendants said : " Is that due to our inconsiderable aumber 7
The {Pbuh) replied : “ On that day you will be many in
number but you will be just like scum of flood and God wili pull
out of your courage ard replace jt with (Wahan) ... * An.
other attendant said : * What (Wahan) Messenger of Allah 7 He
replied : “ It iis the Joveness of this world and hatred for death “.q

The Theory of Deterrence After the Prophet's Death ¢

The prophet’s companions followed the Prophet after
his death and showed their keenness to the delen‘enceﬂelgsdealing
with ensmics.

In a letter sent to Abi Bakr from Yazid Ton Ab Sufyan says :
() ”w;ggw.uaku.

) e an-Nadwwyysh, l-ndnm.v?i‘.‘z,n 101,

()] «)-Jibad, Al-Mabarak, P. 144.
(4) Sunnan AB Daed, Kilab Mu'atim 1s-Suntan, Al-Khatabi, vol 6,PP, 483483 .
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“ Say : If it be that your father
Your sons, your brothers
Your mates , or your kindred ;
The wealth that ye have gained ;
The commerce in which ye fear
A decline : or dwellings
In which ye delight
Are dearer $o youn than God,
Or His Apostle, or the striving
In His Cause : then wait
Until God brings about
His Decision : And God
Guides not the rebeltious. “ )

In other verse the Almighty Allah says:

“ If they had intended
To come out, they would
Certalnly have made
Some preparation. ¢z

Al-Imam Bin Al-Arabi says in this context : “ Allah the Al-
mighty has ordained Muslims to prepare power and war machin-
ery which it will be as equipments for us and a power against
them.” @ Therefore, the materialistic deterrence includes both
the above-mentioned types of deterrence and at the same Lime it
constitutes their zenith for it comprises both pesitive and neg-
ative deterrence, without it the theory of deterrence will fall
apart. Furthermore, deterrence in Islam has another aspect that is
to say the prevention of the enemy's streugthening. For this rea-
son Muslim jurists reiterated not to help the enemy with any sort
of arms in order to strengthen it .«

Bases of Deterrence in the Sunnah :
The Sunnah emphasized what have been revealed in the

{)) Susalal-Tauba, verss 24 .

{2) Sural -Tauba, verse 45.

(3} Ahkam al-Qur’an, Thn Al-Arabi, vol2, P. 861 .

(4} A¥Mudawansh al-Kubra, [mam Malik, vol4,P. 270,
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throwing “. He repeated it three times. The word “ power * was
indefinite in the Hadith, It was left to the imagination of the hn-
man being. What is meant by it is any kind of power that may
terrorizes the enemy .

2~ The preparedness of that power i3 dependent on the capability
of the nation. That means preparedness of all possible power in
line with the ility of the state as well as the advancement of
technology. If the islamic failed to cope with the modem tech-
nology, the role of deterrence will not be effective in terrorizing
the enemy.

3- The main objective behind preparedness is to repel the en-
emy. The theory of deterrence in Istam is taken from the verse,
(to strike terror in the hearts of the encmies of Allah and
your enemies and others besides, who ye may not know, but
whom God doth know). This iz the essence of the deterrence
theory in Islam in the present time which is represented in strik-
ing fear into the hearts of enemies who try to attack the nation
and its people and thank to the policy of deterrence which forces
enemies to think thoroughly before committing their aggression.
Imam Fakhr ad-Deen ar-Razi says pertaining Allah’s statement :
(to strike terror into the hearts of the enemies of Allah and
your enemies) * enemies would fear the Muslims, if it came to
their knowledpe that they were alert and ready to fight as well as
they possess all sort of advanced weapons. (1)

iil) The Materiallstic 1dea of Deterrence in The Holy Qur'an ;

It is represented in all forms of power in all its forms. There-
fore, [stam has enjoined the coatinuation of Jihad(holy war) until
the Reckoning Day. Although the relations between  Muslims
and non-Muslims nations are based on peace, it does not mean to
give up Jihad because Jihad repels any sort of aggression. Thus,
Islam does not accept humiliation for its adherents as it is stated
in the following verse :

(13 At - Tafvoer al-Kabess, Fak a-Razi, vold, P. 377.
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In their hearts,

{sent) by God.
This because they are
Men devoid of understanding “.5

“ They will not fight you
{even) together, except
In fortified tovmships
Or from behind walls
strong is their fighting (spirit)
Amongst themselves :
They were united,
But their hearts are divided :
That Is becanse they

Are a people devoid

Of wisdom. “ 2

 Against them make ready
Your strength to the utmost
Of your power, including
Steeds of war, to strike terror
Into (the hearts of ) the enemies,
Of God and your enemies,
And others besides, whom
Ye may not know, but whom
God doth know-whatevey
Ye shall d in the Cause
Of God, shall be repaid
Unto you, and ye shall not
Be treated unjustly, “

The above-mentioned verses indicate the bases of the de-
terrence theory in Islam which is represented in the foliowing

1- Preparing the necessary force. Ugbah Ibn Amir reported
the Prophet(Pbuh) said : * prepare for them whatever you could
of your power, including the steeds of war.., the true power is

(1) Surse al-Hask, verse 13.
(2) Tbid, verse 14.
(3} Surat Al-Anfal, verss 60.
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¥ie in such perservance
Strengthen each other and fear Allah
That ye may prosper*, )
Undoubtedly, the perservance will be in border to ward off the
sttempts of the enemy to invade their country.

i) The positive idea of deterrence in the Holy Qura'an :

It is meant o strike terror in the hearts of others and con-
sequently they feel the strength of the state which results in their
hesitance to faunch a war against Furthermore, various Qur'anic
verses were revealed urging Muslims to strike terror in the hearts
of the enemies. Among these verses are ©

« Soon shall we cast terror
Into the hesrts of the Unbelievers “.»
4, hecause nothing could they suffer or do,
But was reckoned to their credit
As a deed of righteousness
Whether they suffered thirst
Or fatigue, Or hunger, in the Cause
Of God, or trod paths
To raise the ire of the Unhellevers,
Or received any injury
Whatever there cometh down
Whatever from an enemy
For God suffereth not
The reward to be lost
Of those wheo do good. © ;3

Allah says in other verses :
“ Of & truth ye arouse

Stronger of (than they)
Because of the terror



¢ yol, VL1, 1995, 25th Edilion, Coatemparary Jurisprud h fournal *

May Allah bestows His mercy on Sufyan Al-Thawrt who said : *
power had never been useful since the sending of the Prophet
Mohammed (PBUH) as it has been used today. “ )

‘Therefore, deterrence in Islam does not mean aggression pei-
ther threatening. It is merely a means to repel the enemy to
achieve its objectives in the Islamic nation or to belittle it. The
policy of deterrence can achieve the following !

a- It is a protective aim meant to ward off enemies without in-
fringing the rights of other nations .

b- It has a propaganda role to play in propagation of Istam, the
religion of peace, but on the contrary, when the Islamic nation is
attacked by another nation, the greatness of Islam must be shown
as a religion which buys the souls of Muslims who die in defence
of their religion.

Bases of the Deterrence in the Islamic Shari’ah ;
Firstly : In Qur’an :

There are many Qura'nic verses which emphasize the ne-
cessity of not fearing the enemy by establishing deterrence forces
as an important basis in relevant to international relations and it
may be divided in two parts :

i) The idea of negative deterrence in the Holy Qura’an : Allah
the most High stated :
« ilme to wlnm:s men gaid :
great army is gathering against you ¥,
So fear them : But it is only increased
Their Falth : They said :
“ Fear us God Sufficeth,
And He is the best
Disposer of Affairs . “m

In another verse Allah Says :

¢ O ye who believe ! perserve
In patience and constancy

(8) Al- Imam Abu Bakas Ibw Haroun al-Khalsl, Kitab al-Halh ale ar-Tijarah wa ss-sioa’sh,
published by Darul-Asimah, Riyadh, P. 48 .
(2) Sursi Al-mmn,Verse 173,
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Deterrence In The Islamic Theory
Regarding International Relations

Sy Dr. Ahmad Abul Wafa *

The Importance of Deterrence in The Islamic
perspective Regarding International Relations :

Deterrence aims at making the aggressor state think twice of
the consequence of its aggression. The aim behind deterrence is a
psychological one with regard to the risks that may inflict the ag-
gressor as a result of his deed. Therefore, the impact of de-
terrenice i3 to prevent the usage of force. Thus, deterrence is the
basis of modern strategies. Muslims scholars and jurists had nev-
er failed to wam about the importance of deterrence for the na-
tions . In this context, al-Farabi says, “ the first thing one has to
do, is to seek supremacy over his enemy in every virtue known
to be attriboted to him and he (the enemy) must be aware of this
fact. By doing so, the enemy's spiritual sirength will be weak-
ened as well as his rage. ()

Imam al-Maraghi says,” nothing can prevent war except
through preparedness for it. For enemies once they know the pre-
paredness of Muslims, they will consequently them. This
fear undoubtedly will benefitial in many aspects; that is to say,
they will be forced to refrin from supporting another enemy to
fight them and at the same time they will be forced to honour
their obligations and this may lead them to embrace the religion
of Islam and believe in God and His Messenger.

The im?ortame of deterrence lies in prevention of occupation
of Muslim’s territories. I this occupation occurred, the force pre-
pared would help in driving out the aggressor of its territories

{(")Teacher of Geaeral International law, faculty of laws, Cairo University,
Instistute of Diplomatic studies, Riyadh, KS.A.

{1) Risalt as-Siyasah, al-Farabj, cdited by Dr. Fund Abdul-Mon’im,
published by Mo"assassat shabab al-Gami'ah, Alexandeca, 1982, P. 30.

{2) Al-Maraghi’s Intesprozation, vol. 10, P. 25.
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those belong to the natural personality. Thus, it is entitled to
rights that suit its nature. () Therefore, competence of obliga-
tion is not for Man only or associations and estabishments. it
also includes anmials which are entitled for good treatment as
Abu Hanifah and Ibn Rushd of Maliki school hold as well as
other jurists. (2).

(1) Sheik Ali AlKhafeef, Ahkam al-Mua'malat, P1, 236
(2) Sheikh Ahmad Torahim, al-Iltizmat, vol.2,PP. 112-113 .
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wealth; his wealth will be allocated to settle his debts firstly
and then his appeopriste wills and the remainder will be di-
vided among the legal heirs. The rights and obligations of the
deceased does not expires as soon as he dies, it is only freezed
and it will be existing as long as there is a need for it. Thus,
the inheritance remains in the liability of the legal heir until
the settlement of the obligation. The heirs can not take their
shares from inheritance unless the debts of the deceased are
settled and his bequests are met within the third of the be-

The Legal Personality :

Tt is a body that runs a private or public department such as
associations, entrprises, entrprises or companies which are
composed of many persons who have specific legal aims. It
has no material existence as Man has. It is a hypothetical per-
sonality or a group of persons or an amount of money Wwho
possesses legal personality. o

The Isiamic jurisprudence had known the legal personality
although it is not known at present. Many [egal personalities
were known such as Bait Al-Muslimeen (Muslim’s treasury)
as well as endowments and charitable societies, Mosques,
schools, hospitals and others. Therefore, jurists said that the
Msulim's treasury is a heic for the one who has no testator,
The role of the Muslim's treasury was to take care of the poor-
ers and the wayfarers, Thus, the bequest for a mosque is ac-
cepted as well as for other public establishments, endowments
or allocation of specific money for charitable societies, These
evidences prove that the above-mentioned authorities have
rights and obligations.

Malikis and Shafies consider these authorities are entitled
for ownership and they prove its rights and obligations. « This
indicates the recognition of the legal personality. The rights
and obligations of a legal personality are hypothetical not ke

(1) Dr. Bilha] Al-Arabi, Abicim Al-Masasith, No.20 and the following ones.
(2) Dr. Abdxs-Rahuman ss-Ssbouns, Al-Madkhal, vol.2.P. 80.

(3) Sheikh Ahmad Boeshim, al-Titizamat Fi ash-Shara' ol [slomd, vol 2, P. 112.

@ us!:% Ulayish, Mmh w-Jaleel, v0)3,P. 584, ar-Rumdl, Nibayat al-Mutksj. vol3.p.
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commissioned disposition, an agreement of the one who is
able to strike a contract which is valid only during the lifetime
of the uncommissioned and the contractor as long as the con-
tracted upon is existing. ¢y As for the annulation of the con-
tract, it is up to the owner of the item. The uncommissioned
person can annul the contract in two cases; a) if he sells -
something prior to the owner's consent; b) if he buys some-
thing to ward off a harm which might inflict him from other
than the owner or his agent.

Thirdly : Obligation and Rights :

Zimah (obligations and Rights ) according to jusists, it is
not only all that pertaining to financial issues. It includes the
relationship between Man and his Lord and his family as well
as all other obligations, Therefore the Zimah is ali rights and
obligations of Man. ) These rights and obligations is not ef-
fective before his creation or after his death.

Provisions Of Zimah :

This Zimah starts from his birth because it is part of his
character even if theze is no financial obligations. « There is
only financial Hability for Man which includes positive and
negative sides of his rights and obligetions as a one unit that
does no accept partition and it is not abandonable because it
is one of the personality’s qualities.

Tt is a vessel for all debts and it is a guarantee for all indebt-
ors. It is a legal idea meant to guarantee o meet the person’s
debts because its includes rights and obligations whether at
present or in future.

Expiry of Zimah :
The financial right and obligation of Man expires as soon

as he dies because his personality is over and the rights of his
debtors and heirs are directed (o what he has left behing of

{1) Dy, Bilhaj al-Arsbi, Suhouth Fi Figh al-Mus’malat, paragraph No. 201 .
{2) AL-Badx's, val.SP. 151.

{3} Dr. Abdur-Rahman a3-Sebouni, al-Madkhal, vol.2,P, 75,

(4} Dr. Barharn Atisul-Aflh, llm wa Quwa'id al-Mua'amatal, P. 201 .
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The Malikis permit it in the time of necessities indispensible to
the authorizer (9.

2- Specified Authorization :

This is confined to a specific deed such as selling a house or
purchasing a car. It is divided into an absolute authorization
and restricted authorization. The latter bears the way and limits
of action. Jurists say that ahsolute avthorization is only re-
stricted by custom.

The outcome of authorization, such as contracts concluded or
obiigations fulfilled, shall go back 10 the authorizer within the
legal provisions and standing custion . Qrginally, the author-
ization is executed without pay, unless otherwise requested by
the authorized. It is also a contract of honesty that needs no
guarantee. However, if the authorized was found out causing
damage to the authorizer, the latter shall be held legally re-
sponsible.it is unbinding contract liable to to be annulled by
one of the parties without the consent of the other It is by the
death of either party and invalidated by insanity. It cannot be
terminated before clearing rights to others.

Provisions of The Uncommissioned :

The uncommissioned is the persor who runs the affairs of
another without an authorization or empowermentw; The
scholars are on disagreement over the disposition. They are of
two opinions : a) the Hanbali school, Shafeis, Dhahiris who
bold his disposition is invalid even it is Okayed by the
owner. ¢) b} the Hanafis and Malikis who are of the opinion
that the uncommissioned disposion is dependent on the own-
er's agreement. (4

Therefore, it is conditioned that for the validity of the un-

n mmmmma-mw

(2) Al-Rhatech asi-Shesbini, Mughai an;vuu.rls Kashuf AlQion'2,
voi2 P.L {Tbn Hazm, Al-Mohals, vol.B,P. 434,

¢3) Al-Kasani, Al-Bada’sl, Vol.S,P, 149, Hashiys ad- i vol3, P12,

{4) Al-Kasani, AL-Ban'ad, vol 5,9, 149, Hashiyat ad- L vald, P. I2.
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interdiction or waiver of his guardianship.

The Guardian’s Disposition :
Itls divided into three paris :

1- Harmful invalid disposition such as donnation, or en-downment from

the minor's property. o

2- Beneficial valid disposition such as the aacceptance of gift, will or en-
dowment.

3-Disposition between harm and benefit such as the investment of the

minor's property .
B) Provisions of Authorization :

It refers to the person pomination of another one o act on his
behalf in absolute or restricted manner 1. The prerequisite of
authorization is acceptance sither in action or word, verbal or
weltten, The authorizer shall be major,and has free hand of his
wealth (2 and the authorized shall be sane and mature . The
Malikis and Hanbalis jurists stipulate that a person under in-
terdiclion may not be authorized.c

The objects of authorization which are the subject matter of
authorization shall be known and liable to legal authorizationc

Divisions of Authorization ¢

1- General Authorization :

It means that the authorized shall have absolute authority in all
deeds and actions. The legality of general authorization is 8
point of controversy among jurists. The Shafeis and Hanbalis
deem it invalid due to its excessive sk and uncertainty lead-
Ing to unavoidable dispute. ¢ The Hanafis permit it only in
compensations and disregard it in donations and divorce.s)

1) ¥aih AL-Bari, Intecpectation of Sahih Al-Buklsre,vo).A0 , P. 48.
$3) Ton Cutatma. AL Fiughey voL.5,P. 83,
{3} Ba e Mabia,

) Tha Rushd, Bidayss Va2,p a2,
(g Ahmad Isa Ashour, al-Pigh al-Musyasar, vol2, P2 .
(

Al-Ramly, Al-Mobig), vol4,, 19, Tbo Qudsmah, al-Mughat, vol.$.P. 55 .
(8 Ton Abdacs, Radd al-Mubiow, vol.5.F, 523
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guardian according (o legal provisions. Behaviours of the in-
competent or semxcompelent are invalid. Those who fall short of
competence enjoy legal competence to exercise some practices
hkcthemcpte;;mpﬂs. don%;e?smdwﬂllli,b:t they e:agy
no competence g some other practices like donating their
funds to others.

In the case of those who are absent, sentenced for criminal ac-
tivities or bed-ridden by a fatal disease are all considered com-

tents .
peSeeond:lAgnlAuthorimtion:

A person unentitled to the competence of exercise is called a
minor, who remains in permanent neex of someonce to run his af-
faus,elﬂmr 8 guardian or an unauthorized agent, to mn his fi-
nancial affairs,

Provisions of Authorization :

is n legal power on soul or property , which makes actions
legally valid (n. It is given by law tolhegwd:an without a con-
tract or judicial verdict so long as the guardian is competent, to
safeguard soul and property against practices of the minor, in-
sane, lunatic and prodigal. This comes in compliance with the
following verse

“ Let his puardian

Dictate faithfully “z.

Guardianship on soul is assumed by close blood relatives
which covers education, teaching, guidance, and looking after
the minor, whereas affairs such 8s selling, purchasing and leas-
ing can be assumed by the father or grandfather who sometimes
enjoy both kinds of guardianship v

Conditions of Guardianship :

Guardian shall be of age , sane, competent and Musliz If the
minor religion is Islam . Jf the guardian is dishonesthe shall be
deposed; and his responsibility expires by his death, disability,

{1) Dx. MSohlidbw:}‘hPlem.l’ 485,
ggh’ mnmmmww“
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ing through out his lifetime, ) Man enjoys his innate general
rights by virtue of this competence. Whoever eacroaches upen
these rights shall be legally penalised . Incomplete competence of
obligation refers to the eligibility to enjoy rights without being
obliged by someone else’s rights such as those of the embryo
who is entitled to lineage and heritage @, complete competence
of obligation, means the eligibility of being entitled to rights
and obligations. Both kinds of competence have no influence in
concluding contracts such as the boy who does not come of age. (3)

B) Competence Of Exercise :

It is the eligibility of the responsible to do an action in a legal-
ly acceptable way 4. This competence is mainty justified by rea-
son tiot by life. It is the outcome of reasoning and distinction and
awareness upon which all verbal or actal behaviours depend.
‘Wheoever enjoys this competence shall be responsible before the
law for his conduct. ¢ Man is not allowed to waive his com-
petence or alters it3 provisions. Persons are divided into three
categories from the perspective of competence of exercise .

A) Legally competent :

A person, not less than 19 years old, who is not under inter-
diction or guardianship, or challenged by any kind of in-
competence, can enjoy all rights according to law .

B) Legally incompetent :

He is the person who is not eligible to ise his civil right,
such as the lunatic, the insane and under- 16 year-old boys .

¢} Those who fall short of competence :

They are the persons who are not eligible for certain pructices.
Examples for these are the 16-years olfme prodigal and the ip-
attentive.

Incompetent or semi-competent persons are deputized by a

11, P (60
(4) Dr. Md. Salam Madkour, The Prelude, P. 485,
(5) Sheikh Ahmed Iheabim, Obligations, i, P, 111.
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subject to financial rights (1. Objects that cannot be possessed by
& person such as permissible matter, public propesties purely per-
sonal rights such as right of custody and right of divorce, illicit
money or the state fimds. o

5~ Relinquishable and Non relinquishable Rights :

According to rules, rights can be relinquished by their owner.
Examples of relinquishable rights are pre-emption right and stip-
ulated right of canceliation. Nen relinquishable rights include
rights of Allah Almighty :

“ No Change can there be

. In the wordfs n:\f“ Allah %o

nnate rights, family rights, the right of optional sighting be-
fore sighting and rights that lead to the alteration of legal situa-
tions {such as the waives of theft punishment by the victim of theft),

- Owner of Right :

He is the person entitled to this right, who enjoys the power
and legelly capable to practise it within the framework of law,
The owner of right can be a natural person or legal person ligble
to rights and obligations.

Natural Person :

To study this point, we have to clarify the provisions of com-
petence , legal representation and guarantee,

Competence :

1t is the suitability of a person to practise his rights and fulfi]
his obligations in a legal manner. It is divided into :
1) Competence of obligation :
It means the eligibility of a person to be obliged by the rights
entitled to him or the obligation to be carried out by him. This
is mainly linked to existence of zimah (obligations and
rights ) 0. This kind of competence belongs to every human be-

\ DI-.BMNMRMMMWN ES
(gnr.wmws-u.mum .lso."

) Surar Yoo, verse 84,

{4) Al Kurafy : Al-Farouk, 111, P. 250,
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B) Judicial Right :

It is the right that can be proved in the court for one of the op-
ponents. The testimonies supporting the claim of a certin party
shail make the judge pass a verdict in his favour. o)

3- Financial and Non-financial Rights :

Financial rights are mainly related to money and its benefits
which include the right of possessing properties or utilities.
Among the established financial rights of Allah Almighty is Za-
kat prescribed on money in the favour of the poor, as well as the
expiation of an unfulfilled oath.

Man financial rights are divided into personal and real ones,
Personal financial rights are established by law for one party
against another (creditor and debtor) like the right of buyer to
take the item sold and the right of seller to take the price. Real
rights are established by law for a person in relation to a thing,
such as and right of easement whereas the personal right is rel-
ative one that compels its owner to do or undo something to an-
other person ; the real right represents a person’s power over a
certain material object, whether he actually bas or leases it to
someone else. The real right constitutes a general obligation on
all people not to challenge its owner because it is absolute right o).

Non-financial rights are not related to morey such as the right
to live, the right to defend honour and dignity, the rights of hus-
band and wife and the right to divorce. These rights belong to
their owners and cannot be transeferred by will, contracting or
SUCCESsion 3y

4- Inheritable and Non-inheritable rights :

Inheritable propergl left over by a deceased person include
sums of money as well as easement, and rights of option such as
stipulated right of cancellation. Inheritable property are those

n g&%mmmsimy.mmu.ms,
(2} Ioid, P. 12.
3) 2391 Behaj Al-Arabl Al-Wajeex Fisharh Quacun al-uaca al-Japaiviyah, vol,2,pargraph
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supposed not to transgress the limits of allowance. oy The right
comes out of a certain cause. The right of possession comes from
contracting, and retalistion from killing whereas allowance it a
permit given by the All-Wise Law Maker to all peaple in general.2)

¢) Common Rights ;

They are those in which rights of Allah and Mankind are comt-
bined in , such as the right of man to live and his right to defend
his free and dignified life, Punishment of stander protects society
against the damage of this crime which is Allah's right, and
maintains the kanour and dignity of the defamed persor which is
man's right . The rule in such common rights depends on the pre-
vailing factor; if the right of man is prevailing, it is up to him to
dispose since he can waive his right, but if the right of Allah is
prevailing, waiver is not permissible . If a man waives his right
of retaliation, the ruler, eventhough, can impose the discretionary
punishment he deems suitable to observe Allah’s right in pro-
tecting religion, soul, honour, money and reason o; like Al-
Shatibi Al-Qurafi and Al-Shawkany, some jurists claim that the
rule is the equity of the common rights particulary when Allah’s
right is prevailing.

2- Rights according te Obligatory Force :
A) The Hereafter Right :

Itis the punichment in the Hereafter due to any violation of le-
gal rules. It is related to the doer’s intention or molivation and
the consequences thereafter from the licit and ilficit standpointu
If someone fails to prove. his debt on another before the judge,
the debtor can get acquittance but from the Divine rule per-
spective , he is still indebted to the lender,

(33 Dr. Madkous, The prefuds , P.426.

{2) Sheikh Ateed lsawi, Intraxdaction to [stamic furisprudence, P. 304 .

@ Mmm-m-%:nulpas I Tutispeodence, P. 102.
Al-Arabi, The prefude, paragraph 5.
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rights cover all rights as well as interests and moral issues such
as right of pre-emrpﬁon and right-of-way. Absolute rights include
right of divorce for the husband and right of retaliation for the
puardian of the assasinated. Legal provision, when establishing
rights, constitutes the obligation of using them in the legitimate
way and respecting them within the legal limits. ()

Rights are divided according to the following criteria ;
1- According to their Owners:

A) Right of Allah Almighty :

This is the general right that has to do with the general interest
of society and its protection heedless of certain individuals.c)
Rights of Allah, which are mainly meant to seck Alfah’s favour
or to protect society, performance of rites to believe in the one- -
ness of Allah, observation of worships, averting the prohibited,
protection of society and Jihad This right cannot be dropped by

quested to implement and respect Allah’s rights.

B) Right of Mankind :

These rights pertain to individuals such as rights of the seller
and buyer in the purchase contract, rights of husband and wife in
the marriage contract, right of ownership , and right of blood-
money. These rights can be dropped by waiver, selling, gift, will,
pardon, or reconciliation .Such rights are almost financial at the
dispozition of their owners only. Islamic laws prohibit encroach-
ment on these rights, Repentence shall not be accepted without
returning these rights to their legitimate owners or having them
dropped or pardoned. o)

Jurists draw a line of demarcation between this right and the
access to it which is called * allowance *, Possession is a legal al-
lowance, while ownership is a legal right. If the right's owner is

Dr. Mobd . A}, Tantawy, The Prelide.P,260 ,
Shoikh Ahmod Abu Sinnah, General Theosics, P. 56
Zuhsah, Principleis of
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Source of Right :

Right in the Islamic jurisprudence is the offspring of laws. It is
not natural, rather it is a divine gift given to individuals ac-
cording to the welfare of the group ¢ The essence of rights go
back to Allah Almighty Who hamesses every facility for man-
kind and He does not want to put him to difficulties.

It is Allsh Almighty Who makes rights whatever interests He
wishes, instructs mankind to observe ,organizes its manipulation
and invatidates them by withdrawing His protection ;. All that
is considered s right by Allsh Lies in the benefit and welfare of
mankind and vice versa.

He is the best to know that :

¢ Should He not know ,

He that created ?
And He is The Subtle
The Aware “(3).

Man does not own any right. Allah is the only owner. Ney-
ertheless Allah hestows some rights to mankind, but these rights
are legally confined to the observation of other's interests.

The source of right in the Islamic jurisprudence is the legal
cause creating it , and it is the Jegal provision adopted by the law
maker, There shall be no legal right without an evidence from the
Holy Qur'an, the Sunnah, consensus and analogy. This shows the
close relation between rights and their sources. There shall be no
right without a reason .

Jurists sajd that sources of right are generally optional or ar-
bitrary. The optional sources include contract and individual will
while the arbitrary category covers the legal provision, wrong-
doing and itlicit gains. (5

Jusists have different usages of the word right. They use it to
refer to what is general and collective of all the rights, and they
also use it for what is private such as the absolute right. General

Bl e o

-Mudkal, vol.2, P17 .
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Characterstics of Theory of Rights
in the Eyes of Islamic Jurists

Dr. Belhaj Al-Arabi Bin Ahmed *

The Definition of the Theory :

It is a juristic term which necessitates, in order to understand
it, an existence of evidence. Or in other words, it is the com-
prehensive conception which combines all issues which have a
similarity in rules and conditions, (1)

The Difference between Theories and Rules ;

Ruies are the juristic principles taken into account in reaching
provisions within the junistic theories, whereas theories are gen-
eral and extensive; rules are juristic principles or collective issues
applicable (o its details,and taken into consideration in having le-
gal provisions whatever the theory isq2).

Definition of Right :

It has various meanings , all of which refer to constancy and
obligation ;.

“ That He might establish Truth

And prove Falsechood false * 4.

Jurisprudents used the word right to indicate all that is ap-
pmved or adopwd by law (5).

In other words, right is an interest that is legally connected
with its owner.Rights are interests and the law maker protects in-
terests only . Individual interests, which are not recognized by
law, such as usury, are not considered as rights, Some interests,
practized by individuals such as free passage in the road are rath-

r permits rot rights ().

. mwmmsuxmmammm-umnmm»mu
Elamic Sharish , Wahren, and teacher of Porsonal Stacas Law a1 College of Laws xad
Ammums:nmunwmmmmy

m Dr. Yousuf Kaxtim, an,u uummm&‘; P227-228.

} Dr. Bethaj Al-Arsbi, introduction pansgraph 89

(3) Mwmm Qmu\roahhry P [}

ES} SheihAhAl-mnﬁf Owasrstiip in Islamic Shar'ish . P, 9
{6) Dr. Alemed MHnmmﬂDrMohm.\l -Sureity, General Theoties in lslemtc
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" Performance of Haj Rites *

2- Standing at Arafat.
3- Spending the night in Muzdalifa till midnight.
4- Spending the night in Mina during days of Sacrifice.
5. Throwing Jamarats.
- Shaving head.
7- Tawaf Al-Wada (Farewell).

If one of these duties is dropped, the pilgrim shall made an ex-
E‘;ﬁm to complete his Haj, but this is not the case with the pil-

of Haj. If the pi.l%im cannot afford the sacrifice, he should

fast three days during Haj and other seven days at home.

Tamatu and Queran require sacifice, and if the pilgrrim cannot
affford that he should fast theee days during Haj and other seven
days at home.

pillars of Umra ;
1- Thram.
2- Tawaf.
3- Sae (Ruhning).

Dutles of Umra :

{- Shaving or Cutting hair short
2- Thram from Migat.

14
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Wada (Farewell Tawaf), as it is an obligation before returaing
home. The Prophet said “ Kaaba shall be the last place to visit
before returning home ¢t. This Tawaf is dropped from the wom-
an in childbed or the one who has menstruation blood.

He who enters Medinah before or after the perfomance of Haj
should visit the mosque of the Prophet Muhammad (PBUH) and
pray there because it is narrated that * one salat in this mosque is
better than a thousand salats elsewhere except in the Sacred
Mosque (). Entering the mosque, one should say : In the name of
Allah, I take refuge in you Almighty against Satan. Peace be
upon Mubammad. O Lord, forgive my sins and open the doors of
yous mercy to me”, Then he prays two Rakaat and goes towards
the tomb with Qiblah in his back and delivers his greetings to the

(PBUH) and his companions ; Abu Bakr AlSiddiq and
Omar Ibn Al Khattab, blessings of Allah be upon them.

Epilogue : pillars of Haj and Umra
Props without which Haj is not correct :

}- Ihram : the intention to pecform pi]gri:;ﬁe .
2- Standing in Arafat, since the prophet said Haj is Arafat.
3- Tawaf Al Ifadh4 : in observance of Allah ordinance :
“ Then let them complete

The rites prescribed

For them, fulfil their vows,

And (again) circumambulate

The Ancient House “ o)

4- Sae (Running) between Al Safa and Al Marwa, Ulamas

(Scholars) are on disagreement over this point; the majority of

scholars consider Sae as a prop without wi Haj is not correct.
Duties of Haj :

1- Thram from Migat

(1) Sahib Al Bukhad No. 1755 .
(2) Sahih Al Bukhati No 1190, Sakih Muslim a0 1314, This visit in not a condition e oby-
e;:imot‘mi. Thero is oo eviderce in Quran or Sunnah for such a relation betwoon this

and Haj.
{3) Surmt Al Haj, versa 29 .
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bean), He should stand a1 Al-Masha’ar Al Haram (The Sacred
Monument) and glorify Allah and praise and thanks Him.

When the sunnises, he heads for Mina in calm. On reaching
there, he should throw (jamrat Al Agabah} - the major Jamrat-
with seven consecutive pebbles , uttering the Takbir at each
throw and saying : ]

“ 0 Lord , may you make my Haj acceptable and my sins forgiven"
After throwing the Jamarat Al Aqabah, the pilgrim should
slaughter his sacrifice and shave his head or cut his hair shor.
‘Women can cut some locks of their hair. The Pilgrim is permitted
to do whatever he was prohibited from except approching his
wife . Then the pilgrim proceeds to Makkah for Tawaf of Ifadha,
a corner without which Haj shall not he correct. He runs between
Al Sefa and Al Martala and drinks water of Zamzam saying :

“ 0 Lord, let this drink be good

Knowledge and great welfare, and let it causes

no hanger or thirst any more let it be

a cure of all diseazez, Wash my heart

and fill it with your plety you are all powerful,

The pilgrim shall go back and pray salat Al-Dhubs in Mina.
During Lﬁese days of Tashreeq (Sacrific), he should throw the
three Jamarats each one seven pebbles every day, starting with
the minor jamarat, and then the middle, resting a while for re-
citing g:gplicaﬁons. he should not stay after he throws jamrat
Al- . The pilgrim shall repeat the same course the next
day. It is up to the piigrim to stay and throw on the third day or
leave before sunset :

% But if any one hastens

To leave in two days,

There Is no blame on him,

And if any one stays on,

There is no blame on him.”o

Iftl:o;;ﬂmstays(illsuns:t,heshmﬂdspmdlhenightiu
Mina throws pebbles on the third day. When the pilgrim
leeves Mina he should go ahead to the Ka'aba for Tawaf Al

Q) Surt Al Bagara, veese 203
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Blot out our sins.

And grant us forgiveness.
Have mercy on us,

Thou art our profector ;
Grant us victory

Over the unbelievers “uy.

* O Lord ! * (they say),
% Let not our hearts deviate
Now after thou hast guided us,
But grant us mercy
From Thee !
For thou art the Grantor
Of bountiez without measure. “»

# O my Lord ! Grant unto me
From thee a progeny
That is pure : for thou
Art He that heareth prayer g,

Or the Prophet saying :

* There is no god but Allah alone, no
Sharer with kim, He is the Sovereign,
all praise is for Him. He is
all Powerful ).

“0Lord! Inmsert light in my heart, ear
and eye and facilitate things to me * (5
‘The pilgrim may recite whatever supplication he may think of,
After the sunset, the pilgrim should expedite and head for
Muzdalifa in tranquillitly . On reaching , he prays salat
Maghrib and Isha combined and shortened.
The pilgrim shall spend in Muzdalifa till he performs salat Al
Fajr. while there, he collects pebbles (a pebble in the size of a

(1) bid, verse 241.

{2) Surui Al [mran, verse 8.

{3) Ddd, verse 39,

{4) Masnsd lmam Ahmad 21012-Al-Tirmizi 00,3579,
(5) Sahih Al Bukhssi No,£316, Suhih Muslim no, 763 .

«11-
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3- Leaving Makkah to Mina and Arafat :

On the advent of the Day of Tarweyah, the 3th day of Dhul
Hijja, the pilgrim enters his [heam for Haj performing the same
rites as he did Thram for Umra. When he reaches Mina, he prays
Al Dhubr, A Asr, Al Maghreb, Al Isha and Al Fajr and leaves
for Arafat only after sunrise as the Prophet (PBUH) did Pro.
ceeding to Arafat, the pilgrim invocates : * O Lord ! Here I am
seeking your favour and gratification . May you make me one of
those you are proud of before your angels. { seek refuge in your
content against your indignation, and in your forgiveness against
yow punishment. You are as you praised yourself “,
After the declination of the sun, the pilgrim prays Al Dhuhr
only two Rakaat, Al Asr only two Rakaat, combined in advance,
He stands anywhere in Arafat except in Aransh place. it is rec-
ommendable for the pilgrim to face the Qiblah (direction of
prayer) and Jabal Al Rahma, and free himself for prayer in-
ovacting Tasbih , tahlil and praising Allah . Qura’nic supplica-
tions are most preferable :
* Qur Lord ! Give us
Gopd in this world
And good in the Hereafter
And save us
From the torment
Of the Fire ! “y;

“QOur Lord !
Condemn us not
If we forget or fall
Into error ; our Lord !
Lay not on us a burden
Like that which thou
Didst lay on those before us ;
Our Lord ! lay not on us
A burden greater than we
Have strength to bear

{t) Surst-ul-Bagara, verse 201.
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if he could find 8 way to do that. Each time when he touches
the Black stone or points to it, he should say the name of Allah
and Allah is Greatest *, . )

In Tawalf, the pilgrim shall take into his account the following

ints.

3] lg:.;mqumws of prayer:- Ablution, purification of wear, body,
and place, and covering the private parts. The pilgrim shourd
let the Thram pass from underneath the right arm with its
end on the left shoulder.

2) Theel;ilgrim shall start with the Black stone with ka'aba to
his k

3) Starting Tawaf, he shall say * Ob, Lord, This shall be in belief
of you and your book, and in fulfilment of your oath fol-
lowing the example of your Prophet Mukammad (PBUH).

4) He complete seven rounds of Tawaf (Circumambula-
m, hurrying in the first three round, which is called “Al

nl“

(5) When Tawaf is completed, he shall stand between the Black
stone arxi Kaaba’s door and invocate.

(6) Finally, he should pray two Rakaat behind the (Magam) sta-
tion of Prophet Ibrahim.

“ And take ye the Station
of Abraham as a place
Of prayer “ . .

After Tawaf, the pilgrim should perform S’ae (Running betwee
Al Safa and Al-Marwa), starting from the top of Al Safa. He
shall repeat ** Allah is Greatest * thrice and say :

“ There is no god but Allah, the one, having no partner with
Him, Sovereignty belongs to Him, and all the praise is due to
Him, and He is potent over everything “

Then the pilgrim should go towards Al-Marwa, hurrying be-
tween the two green flags. Thus he should complete seven
laps between Al- Safa and Al -Marwa. After completing Sae,
he should either shave his head or cut his hair short if he was
in Tamatu.
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clothes except when he could not have [zar, and in this case he
may wear pants; use perfume o ; cuts the hair or nail (be it man
or wornan), ooverthehead.bmbemayuseumbrcllaforpm-
tection against heat (women should not cover their faces except
when a foreign man passes by her); get married and have sexual
intercourse; kill or harm the wild game by any means.

If ane needs (0 cut his hair, cover his head or wear sewn
clothes, he shall give 83 expiation as sacrifice . But if his viola-
tion of restrictions came by way of forgetfulness, there is no sin.
When in Thram, one shall not cut down Erees or remove any plant
except that which makes harm on his way.

It is preferable for the pilgrim on reaching Ka’aba to say “O
God this your sacred House make my body and flesh invoible to
Hell and torment on  the Day of Resurrection and make me one
of you behevm (» The pilgrim should have to set an example of
submission and piety.

Heshould avoid committing sins or even thinking of them:

whose purpose therein
or wrongdoing

Them will we cause to taste

Of a most grievous chastisement o

The pilginm shall also avert obscenity, wickedness and wran

gling.
2- Enterance of Makkah till the Day of Tarweysh :
It is recommendable for the pilgrim to enter Makkah during
dayumenﬁerwashmgnllhlsbodymablumn When he sees
Kaaba, “ he shall say * There is no God but Allak, and Allah is
Greatest. You are the peace and peace giving oh, Lord : This is
yomHom.mayulbemoreglouﬁedundhonoumd,mdmayyou
pilgrims be more glonﬁed honoored.On  entering the
mosqne he shall repeat the prayers upon Prophet Muhammad,
be u inmandsay * Oh, Lord forgive my sins and open
wme:he rs of your mercy, I seek refuge in you from Setan. “
He starte his Tawaf from the Black stone, touches it and kisses it

3 Al Ao A 5. 65
(3) Sarat Al “g’-
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keen in affording Haj expenses from licit gains since Allah is
good and shall accept only good things.

1- Thram and Migqat :

if you reach Qarn-al-Manazil, the Mi?al (place where pilgrim
puts on Thram clothing) for the people of Najd, you shall bave 1o
put off tailored and sewn clothes, wash your body in complete
ablution, cut your nails, axilfs, mustache and pubic hair, put on
some perfume and put on Thram {two J:iews of white clothes).
Then raise his voice as the Prophet said :

“ Labaik Allahuma Labaik. “

 Here we are answering you our Lord ¢

* La Sharik Laka Labaik *

“ There is no sharer with you. Our Lord

* Ina Al Hamda wal Nimat Laka wal Mulk, La Shrikalak

“ All the praise and al) the bountiful provisions are from

you. There is no sharer with you . “u

There are three types of Nusk available; Al Queran : (to
perform Haj and Umra at the same time), where one shall say la-
baik Umrah and Haj; b) Ifrad (Hhram for Haj alone). where one
shall say “ Labaik Haj “ and c) Tamatu (For Umra alone during
the month of pilgrimage) where one shall say “ Labaik Umra . In
Queran, one would enter Thram with the intention of performing
Haj and Umra at the same time til] he finishes the nites of Hal.
Many scholars consider it the best type. Imam Ahmad said “No
doubt the Prophet (Pbult) performed queran .

in Tamaty, one circumbulates around the Kaaba, makes the
seven strides between the Safa and the Marwa, then shaves his
headahot cut his hair short, takes off his Thram till the day of Tar-
WIY

In Hrad, it is preferable to enter into Thram after performing
one of the five prayers,

Restrictions of Ihram @
‘While in Thram, one is not permitted to wear tailored and sewn

(1) Sahib Al Bukhari, no 1549 .
(2} Tbs Taymish, Shark Al-Omdah 17486, s narated by Abmad.
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Hanbalis view. It iried to tackle controversial issues without in.
volvemment in striking comparisons between schools of ju-

ris
Author : Sheikh Suliaman bin Abdullah bin Mohammd,

bin Abdul Wahab Al-Mushraf was bom in Diraih He was
brought up in a family of knowledge and picty. He made great
strides in knowledge. He was selected by prince Abdullah Bin
Sand 1o lecture at his mosque, then appointed in the judiciary in
Makkah and Dirryah. Beside his books and papers, he had an ac-
tive role in enjoining right and forbidding wrong.c

The author in editing this book depended on three copies, a
rectified foot-noted written in 18 pages whose original
is kept in the library of king Saud University, 2 copy handwritten
by Saleh Bin Sulisman Bin Sahman in 16 pages, and & 47-
copy published undzr the instructions of His Majesty King A
dul ‘Aziz bin Abdul Rahman Al Faisal on 12th Shawal, 1344H.
by Om Al qura press in Makkah. The latter copy has several pag-
s missing or di

The Edited Script :

Allah prescribed Haf on Muslims :-

¢ Pilgumage thereto is a duty
Men owe to Allah -

In the of Allah o

f man intends to perform Haj,he shall perform it in obedi-
ence to the ordinance of Almighty Allah. n (PBUH)
said:" Q , Allah; make this Haj Mabrur (acceptable} for your own
sake and not for hypocrisy or show off.” ) A Muslim shall be

{1) Sco Ibn Mobughar, the Title of Ghory 1/183,341,350,364,423 424,

g :lu;m. yerss 97'19&
-Baqarsh, verse
(4) Al-Tinmizl, #0.298.
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Performance of Rites of Haj
(Tuhfat Al Nasik Fi Ada’a Al Manasik)

By Sheikh Suliaman Bin Abdullah
Bin Mohammed Bin Abdul Wahhab

Edited by Dr. Al-Walld Bin Abdul-Rehman Bin Md. Al-Furian *

Jurists have always given keen attention to Haj rites, and a big
number of books have dealt with them,

Among the first jurists to draw upon Haj is Al-Dhahak Bin Mez-
ahim, Ataa bin Abi Rabah, and prominent Hanbali scholars such
as Imam Abmed, Al-Marawazdi, Al-Tabarani, Al-Siraj, Tbn Qu-
damah, Ibn Taymiah and others.

Najd scholars have left a remarkable contribution in this re-
gard, There are many books which differ in volume and method,
by Ibn Shanaf, Tbn Manquour, Sheikh Md. Bin Abdul Wahab and
his son Sheik Abdullah and grandson Sheikh Suliaman, the auth-
er of this book. Among the contemporary Najd ulamas are
Sheikh Abdullah Bin Mohammad Bin Hemaid, Sheikh Abdul
Aziz Bin Baz, and Sheikh Mohammad Bin Saleh Al-Othaimeen.

The Book has a brief introduction on the necessity of per-
forming Haj early and sinecerely, and the importance of prepara-
tion for Haj through licit gains. The book has three chapters and
an epilogue with the first chapter on Ihram, the second on the
stay in Makkah till the day of Tarweyah (Watering), the third on
leaving Makkah till the end of Haj, and the epilogue on pillars of
Haj and Umrah and their obligations.

The Importance of the Book :

The book, which has supplications and wamings against in-
novations is a major contribution in explaining Haj from the

{*} College of Shariah, Departmen of Jurisprudence, Riyadh,
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Nor wickedness,
Nor wrangling
In the Hajj. )
We cannot but pray Allah Almighty to accept the Muslima'
Haj and bless their strides.
And He is the Best to protect and the Best to help.

€1} Surat Al-Boqare, veese (97,
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In this message, there is equity between the strong and the
wepk, the rich and the poor, the high and the low , and the
ruler and the ruied. In this Ummeh no body is distinguished
or given advantage over the other for his own cenduct repre-
sented in hig Emy in abiding by Allah Almighty saying :

* The most honoured verily of you

In the sight of Altah

15 (he who Is) the most

Righteons of you® (15

Itis true that this message is sent neither to a certain
Ummah nor o a certain people, aeither to a certain place nor
to a certain time; it is rather a “ national * and eternal mes-

that seeks unity not division, and union not separation.
The objective of this message is the worship and to believe in
the oneness of Alleh, with a view to establish in peace and
justice in the earth .

It is true that the Ummah's unity is an etemal fact in-
camated in all forms of faith. Among these forms is the Mus-
lims’ picture while they perform the rites of Haj as a pillar of
Islam. They meet in war game dress, in the same place, in the
same way, and abide by the same system without dis-
crimination based on race, language or counu&

In this umique scene, in tune and place, the Muslim feels
the greatness of his religion and remembers the reality of ex-
istence, which makes um think of what he had done in this
life. In this scence, the Muskim remembers the reality of the
Ummah's and his duty to preserve it in his conduct and be-
haviour all embodified in the absolute commitment to the
faith with its easiness and tolerance, and security and seren-
ity from dangers of division and controvesy. This comes in

liance with Allah's saying
“ For Hajj

Are the months well known.
If any one undertakes

That duty thereln,

Let there be no obscenity,

{1 Surat A)-Hujurat, verzo 13,
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A Letter From The Staff
The One Unmah

The past nations many in number. Some of them have
been introduced to us in the parations of the Holy Qur'an,
and some of them were afflicted by torment when they violat-
ed Allah's ordinance, and some were dominated for some
time, extincted when their behaviour went astray.

Among those nations we have known are the Arameans
the phoenicians, the Canaanites, the pharaohs, the Greek and
Romans, and the pre-Istamic Arabs with their particular life,
Though each of these nations constitutes a single texture of
people similar in character, living and nature, each of them
differs in structure , behaviour and their relations each na-
tion became composed of many nations in the one nation at
that time only the stoong who managed to prevail and the
weak was beaten, the rich dominated and the poor died,
whereas the notables had the upper hand and the wretched
were humiliated, there was disorder in the structure, mis-
behaviour and corruption in relations. This was the case tintil
injustice prevailed and corruption dominated, and con-
sequently they were perished .

Allah sent His messenger with His etemnal message to
lead people from the depths of darkness into light, and from
inequity to equity, from wrong to justice and from poverty to
prosperity, from sin to rightecusness and from aggression to
peace . Allah wanted this message to be a single Message for
one nation . Allah Almighty said :

Verily , this Ummah

Of yours is a single Ummah
And Iam your Lord

Axd cherisher : therefore
Serve Me ( and no other )

(1} Sucat Al - Anbiyea, verse 92 .
2-
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