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* Vol VI, 19N, 23d Bdition, Conlemporury Jurlsprudence Rescerch Journal ¢

Tor repairing cars, smithery worksheps and the like in which places
machines are used, and the barm and dangey of these machines is ¢ither

apparent and evident or impending.
Allah Knows best
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* Cares Fyam Jurirprudence (Figh) Poin of View *

acighbour’s and this is the statement of Imam Ash-Shafei and some Hanafl
scholars as referred to earlier,

The author of Al-Mughni supported his opinion by quoiiog the
Prophet’s Hadith: «There should be neither harming nor reciprocating
harmze. He sait: «He should be ordered 1o discontinue because this causes
harm to his neighbours such as the pounding that shakes walls and watering
of earth which causes the collapse of the wall of a neighbour or sefling of &
fire that causes a burning.

The acts af watering and sctting flres are treated here as if be did them
imtentiopally. As for the smoke, it Is part of the fire and it is treated as if it
was deliberately sent to the neighbour’s house. As for the smoke of baking
or cooking, it is considered necessary and they cannot be avaided and pople
are tolerant in this regard .

In conclusicn pertaining to scholars’ statements, the owner of a house
has a free hand over his property on the condition that he does not cause
any harm (o the neighbours whether this harm is in a form of foul odours

which rauses harm to the neighbours themselves - such as the pens of sheep
or the bellows of the smiths - or in the form of causing danger such as
building furnancss, orin the form of risk that causes harm to their
belongings as in the case of pounding which affects the walls or drawing
water towards them. Harm may also be in branches and steras of trees as
mentioned eatleir,

This was the case in the past, when the: harm of the machines was limited,
how about the presemt with the modern technology? No doubt theis effect
i8 very prave, 1t is therefore important fo confront the negative impact of
these new machines.

Thus the owner of a house or a piece of land must not cause any harm to
his neighbours by building a faclory, a gast station, electricily generator op
the Hke which are dangerous and harmful, or use modem noisy machines
like those used in garages, smithery workshops, restaurants and electricity
generators. .

In brief, it is impermissible for an owner of a plot of land in a residentiat
area to build a factory, furnace, electricity generator, gas station, garages

(1) Ai-Mughoi Wa Ash-Sharh Al-Kabeer, the previous teference referved to, p. 52.
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» Vol ¥i, 1994. 23rd Bditon, G Jotitnal *

il an owner of & house diseards rotten waste under his neighbour’s wall
which may damage the building, he should be prevented because he
transgresses over the property of his neighbour.

There is an claboration in the school of thought of fmam Ahmed to this
question in relevance to branches and stems of trees, Jf the branches of 2
wee spread to and reached an area belonging to another or 1o a wall shared
with pthers, the owner of the tree has 5o trim these branches or change their
direction or 1o cut them altogether because the air they occupy belongs o
his neighbour. If he refuses to remove the branches it is not permissible to
force him to do so since it was nat of his doing. If these branches damaged
something, he is not to be hekl liable for compensation. It is also possible
to force him to remove them as well as to hold him liable for compenseting
for the damage, if he was ordered to remove them and failed to do 50, just
asif his awn wall leaned into the propesty of bis neighbour. In both cases,
if the owner refused to remove them, the aggrieved party has the right to
remove them by one of the two means (trimming or cutting) because it can
be treated as in the case of an animal entering his howse in which case he has
the right to drive it out, If it was possible for the apgrieved party to remove
#t withowt resorting to cutting, be has no right to damage it. If he damaged
it he should be held liable for compensation. If the branches and stems
cannot be removed without damage, then he is allowed Lo remove them
without being iiable for compensation.®

The owner of a house has the right to get benefited from his houss but it
is conditioned not to cause harm to his neighbours such as constructing &
public bath, a bakery emong perfumers’ shops or constructing a bleachery
that shakes or damages the walls, or digging a weil adjacent to the
neighbour’s which draws most of its water. Imam Ahmad is of the epirion
that not to prevent the owner of a house from digging a well adjacent to his

(1) Abl-Majmou’ Sharh Al-lmam An-Nawawi, vol. 15, p. 219, published by Dacul-Fiky
for publicarion and priating, Nihayat AlMuhiaj Lz Shach Al-Minbaj, Ar-Rens,
voL 15, pp. 337-333, published by the company of Mustapha A!-Babi Al-Halabi and
alssons, Egypt.

) AlMughni, Tmen Muwagagq Ad.Desn Abdullah Ibn Qedamah Ma‘a Ash-Shash
Al-EKabeer, Imam Abdur-Rahman 1bn Qudamak vol. 3, p, 22, published by
Darwl-Fikr according to Al-Mua'jam issued by the Migistry of Endowmants and
Blamic AfTairs of Kuwait, 1412 H.
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if the harm done to the neighbours is great or unbearable.!'? According to
these statements, we understand that the owner of the house or plot of land
has the full freedom ta do whatever he wants with his house or land unless
a serlous harm results from that.

Imam Malik school of thought holds that if an owner of a house dug a
well adjacent to the well of his neighbour and it was found out that this
affected his neighbour’s well, he shouald be prevented, ® The reason behind
this isthe occurrance of harm, and this is divided into two sections
according to the Maliki:

a) Onethatis agreed upon and;
b} The other which is disagreed upa.

It is agreed upon that if an ewner of a house built a furnace, public bath,
smithery (bellows) or a gold beating shop which ceuse harm to his
neighbours, he should be prevenied from doing so unlcss he findsa
solution to remove smoke. Examples of types of harm agrezd upon to be
prevented are ieakage of water into his nelghbour’s house or ceiling which :
might do harm to his neighbour’s walls. As for the types of harm disagreed
upon such as in the case of raising the building which results in preventing
Light of the sun from reaching his neighbour, Some scholars hold that he
should be prevented, and others don't, ¥

Imam Ash-Shafei holds that if an owner of 2 house turned his house inte
B tannery or a public bath which affects the house of his neighbour by its .
foul edour and the like or built a bakery among the perfumers’ shops ad
the like which causes barm to the neighbours, he has the right to do so
unless be built it edjecent to the neightour’s wall without leaving any space
in which case he can be preveated, Also the Shafeis ate of the opinion that

(1) Sharh Faiul-Qadeer, Imam lbn Al-Humam Ala AL-Hidayah Li-AkMerghinani, vol,
7. pp. 32327, published by Darul-Fikr, Hashiyat Sad Al-Muhisr Ala Ad-Dur
AlMukhtar, Imam Tbn Abdeen, vol. 5, pp. 447449, published by Dand-Fikr, 1399
H.

2) AlMwiawanah AlKobea, [mam Malik, Sahnoun's narmation Ma'a Muqadimai [ba
Rushd, vol. 4, p. 378, published by Dawal-Fikr, Sharh Aj-Jaleel, Shefkh Ulayhth, vol.
8, pp. 77-78, published by Darul-Fikr for publication, printing and Distributica.

&) AlQswancen Al-Fighiyyah, Ibn Juza, pp. 223-224, published by Darul Qalam,
Beina.
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72- Rule On Building a Factory In a Residential Area.

To Summarize the question, it is whether it is permissible for the person
who owns a plot of land in a densely populated area to build a factory on
it?. This question comprises many questions such as establishment of
bakeries, restaurants, electricity generators, smithery workshops, carpentry
shops and the like which tremendously affect the neighbours as well as the
residents of these districts.

To answer this question, we have to keep in mind that the modern
technoloty has caused various negative impacts on health and environment.
Some of these can be solved and the rest cannot be solved unless these
machines are removed from the residential areas.

In the past the impacts of these machines were excluded only to the foul
odour that wafted from the pales of sheep, smoke going out from furnaces,
to the weakness of walls as a result of pounding practised in some crafts
and professions.

Scholars have different opinions regarding this matter. The Hanafi
school of thought is of the opinion that the owner of the plot has the choice
to whatever he/she wants to build on it. An example is given to support
their argument that if there is a well or a cesspool in a house and the wall of
the neighbour is affected because of the well or the cesspool and the
neighbour asks their owner to get rid of them, their owner cannot be forced
to do so even if the wall collapses as a result of their effect, and
consequently he is not liable to compensate his neighbour. If a man used his
house as a pen for sheep and a neighbour was harmed by foul odour in
addition to distrust of the shepherds, according to the Hanafi, the
neighbour has no right to prevent him from turning his house into a pen. In
another statement the judge has the right to prevent the owner of the house
from so doing. If an owner of a house wants to build an oven for bread or
amillstone or a bleachery, he should be prevented from doing that because
his neighbours will be greatly affected. Scholars are unanimously on
agreement that pounding and millstone that cause collapse of walls or result
in weakening them should be prevented.

In another statement on basis of analogy in these cases, the owner of the
plot has the right to do whatever he wishes with his plot even if the harm
over reaches his neighbours. But at the same time analogy is to be put aside
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purchaser doesn’t buy a book for fis appearance but for its contents of
knowledgeso as tobenefit from it. Thereforz, transgression by
reproducing or photocopyiog of a book {s a thelt because the one who
prints an illegal copy of it or the one who photecopies it or take the
contents of the books and transfer it to his possessian withont the
permission of their authors or their inheritors.

IF this is the case with the living authers or their living inheritors what
about the old books the authors of which or their inberitors are po
longer living? Is it permitsible for any press or printing house or amy
individual to repraduce or photocopy them?

It may be said that the first publisher is the owner of the book if its real
aughor or his inheritors gave himthe permission to do so. But this
.opinion does not apply to the oldest books. It may be raid that ftis
good to reproduce and photocopy these boaok for the purpose of
benefiting framthe knowledge they contain, This can be refuted by
saying that (the goveruor is the patron of whom - so - ever has ne
matron, and that these books being ald and (heir authors being dead do
oot justify plagiarizing these books, but on the contrary it is necessary,
on the part of those in autharity, to set the rules for their reproduction
and photocopying because they are considered a3 collective property
and belong to the puhiic treasury.

Ta sum up, the book theft is like the theft of money and other
belongings, and the thief’s hand enust be cul off if the vaiue of the theft
is equivalent 1o the minimum amaunt which entails punishment for
theft. Books of innovation and photography are excluded as well as the
prohibited books. The theft of eiectsicity and telephone services, trade
marks, reproduction and photocopy of books are included in the types
of theft punishable by cutting off the hands because the benefit of the
book is not in lts paper but in its contents since the purchaser buys a
book only to benefit from its contents. The one who s¢izes a book ang
reproduces or photocopies it without its author's or his inberitors’ or
the authority’s (in the case of old boake) permission iy surely a thief
who steals what does not belong (o him.

Allah knows best
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““As to the thief,

Male or femsle

Cat off his or ber hands”, ™

Almam Ibn Qudamah said that there is no disagreement among the
scholars of his schocl on the necessity of cutting off the hand of the
thief who steals a copy of 1he Holy Qur’an, the books of Hadith and
sclence as well as all ather Shari’a sciences.!® As for the books of
imovation and photographs, the strongest opinion is mot to cut off the
thicf’s hand.®

According to the Dhahiri school of thought ihe hand of the thief who
slea.l'is) a copy of the Holy Qur'an and books of science should be cut
off

It seemns fromthe seholars statements that the theft of books is to take
them wholly as a transferable object as the case in stealing money and
belongings. The scholars have not appreached the issue of theft as
practiced nowadays in repreducing and photocopying because this kind
of theft was not in practise in thier time.

However, theft comprises amy form of stealing objects whether they
are transferable or perceptible. It is acqulring of property which
belongs to another persons through illegal means, This includes
anything benefitted from such as efectricity serviees, trade marks,
maps, rdproducing and photocopying of buoks and the like such as
drawings and photographs which are not prohibiled. The one who
steals such things acquires or adds to this possession an unlawful
property without the consent of its owner. The one who reproduces
photocapies of a book without the permission of its author or his
inheritors is 8o doubst unlawfully transfarring to his possessiona
peoperty which does not in reality belong to him. The mast important
thing in & book is its contents and not the paper or covers because the

(I} Surat Al-Ma'idsh, verse 38.

() Son Al-Mughnl, referred to earlier,

() Ser Al-Insaf, Al-Mirzawi, vol. 10, p. 260, first edition, published by Dar
Ehyaul-Turath Al-Arahi,

@) AlBalFi Al-Muhiala B Al-Athar, Al-lmam Itm Hezm, vol. 12, P. 326, published by
Danul-Kutwb Al-A'Imiysah.
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thaft and hence the thief’s hand must not be cut off, On the contrary the

theft of account boaks and whits papers (Al-Kaghd)\"? which entails

cutting off the thief’s hand if the value of the theft reaches the minimum
amount for the punishment of theft because the aim behind it is to get
benefited financially.

Al-Imam Abu Yusuf holds that the hand of the books’ thief should be
cut off if the vahue of the stolen books reaches ten Dirhams beause people
keep copies of the Qura’an and books end consider them among the
valuables.®

According to imam Malik the hand of the thief of the copy of the
Qur’ g)n must be cut off because it is an owned property which can be
sold.

Al-lmam Ash-Shalei holds that the thief’s hand must be cut off for any
kind of (heft unless the proprety is prohibited. If some books are prohibited
to benefit from, an assessment of the value of papers and covers should be
done and if their value reaches the minimum amount set for the
punishment, the thief’s hand must be cut off,#

The Hanbali school of thought is of two opinions:

a) To cut the hand of the thief of the copy of the Holy Qur’an and;

b) Nat tacut it off. Al-Tmam Abmad was Bsked about the ottt who stole
a book containing scientific material in order to read it, He said the
theft of any object the vahue of which amouats to three dirthams entails
cutting off the thief's hand according to the general Quranic rule. ¢
This is in the vese stated in the Qura’n:

{1) AlKaghd is the sheet of paper, ser Al-Qamous Al-Mohet, Al-Fairouz Abadi, P,
402, second edition, published by Mo'assaasat Ar-Risala, Beiorut, 1407 H
(1987,
(1) Bad'ul As-Sana'[, Fi Tarteeb Ash-Shara'i, AFlmam Ala'wl-Deen AHKasani, vel, 7,
P. 28, second editien, 1402 H, pubBished by Darul-Xitab Al-Arabi, Beirut, sce Sharh
Fatbul-Qadeer, Al-Imam fug Al-Humam, vol. $, P. 371, published by Darul-Fikr,
see hashyat Rad Al-Muhtar, Al-imam Itm Abdesn, vol, 4, p. 89, second wdilion, 1385
H, published by Darul-Fike.
Al-Mudawaoah, Imam Sahnoun, vol. 4, p. 141, Nihayat AMuhta) Ila Shark
Al-Minhaj, Ar Ramll, vol. 7, p. 422, Maktabat Al-Helabi wa Awldihi, Egypt, the
Intest edition, 1967,
(4) See AbMughai wa Ash-Gharh Al-Kabeer, Al-lmam 1bn Qudamab, vol, 10, p. 249,
second editiom, Darul-Kiiah Al-Arabi, Bedrut.

@

-~
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71- Rule On Reproducing or Photecopylng a Book Without the
Author's Or His Inheritors’ Permisstan.

An enquirer asks about the permissibility of any bookshop, press,
publishing house, an individual or others to repradoce, photocopy and sell
a book without the author's ot his inheritors' permlssion.

This question concentrates on what boaks are subject to nowadays of
being reproduced or photocopied without their authoss or theic inheritors’
consent which makes it among the most important issues of these days.

From the facts of such cases it seems that this issue comprieses three
forms:

a) Reproducing, photocopying and selling of the living anthors’ books
through sophisticated means which make it very difficult to
differentiate between the photocopled and the genuine and it s
therefore very hard to determine the last publisher of the bock.

b) Reproducing the books of the deceased wrilers who have living
inheritors.

¢} Repreducing and photocopying of the deceased author’s hook,whe
don’t have living inheritors and this is the most prevalent type dueto
the absence of claims and dispute.

Due to the fact that many works have been subjed ta this piracy, many
international agreements have been reached 10 pres¢rve the authors’
copyrights as well as those of their inhexitors.

What concerns us bere, is the islamic jurisprudence stance towards these
isswe. Schotars have studied the issue of plagiarism on the basis that books
are considered movable property (money) which can be acquired,
transported and made use of. The scholars’ oplniens are varied on the issue
of cutting off the band of the books thief. The Hanafi school of though
holds that the hand of the thief of a Qur’an copy should not be cut off as
well a5 theft of any book which contains Hadith, Arabie sclences or poetry,
The copy of the Qur*an is usually kept for the purpose of reading and
ponderirg on what pertains to the imetest of the religion and life. As for
the books of Arabic stiences, Hadith and poetry, they are dedicated to the
knowledge of wise sayings and maxims and are not meant 1o be financlally
benefited from. Thus the theft of these kinds of boaks is not considered a
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order to eschew dispule between them, If the wage is not fixed, the hiring
contract is considered invalid and the labouser deserves ta be paid similar

to the wages of his/her peers in accordance (0 the customs of the time and
the place.
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Imam Ahmad school of thought is of the opinion that the payment of
simnilar wages that is paid to the peers shontd be obligatory In case wage has
not been fixed, 1 an awner of & picce of cloth gave it to a tailor to sew it or
gave it 10 a bleacher o bleach it without an agreement on wages or
existence of contract as if he said to the workman take this piece of cloth
and sew it and [ koow that you will take wages for it, and the iailor sewed
it or the bleacher bleached it aeeordingly, then the labourers deserve the
wages according to customs because they replace statement. For the
labourers Lo deserve the wages they must be doing (hese jobs professionally.
IFf they are not, they don't deserve the wages unless there is a contract of it
is pre-conditioned that they should be compensated for their pains of that
payment of wages has been pointed at because were aot accustomed
1o it, therefore, they can be treated as vohmteers !}

1said that what is meant here is the customs of that time; if customs are
changed, that Is to say if the tailor and other labourers like him become
eligible to be paid pays similar to their peers in the absence of fixed wages
even if the labourer is not a professional, in this case, the labourer is not
consideted as a volunteer and deserves wages. It is undoubtedly fair to give
the Jabourer wages simflar to the wages normally paid to his/her peers even
if the labaurer is not a professional in case the wage has not been fixed,
becauase he/she desrves this wage in return for the benefit obtained by the
employer and in retarn for the labourer’s pains, It is unfair for someone to
benefit at the expense of another without a right unless the latter explicitly
announces he/her valunieering in doing the job.

According to what have been sasld, the emplayer or his agent (recruiting
office or those similar in capacity) should fix the wages of the recruited
labourer as well as its kind in order to be known to bath of them Lo avoid
dispute in the future, I the wage has not been (ixed, the labourer deserves
to be paid similar to his/he peers. If he is a facmer, he should be paid
similar to the wage of a Earmer in the country in which he/she works and so
farth in the cases of drivers and housemaids.

In bricf, the mest important thing in hiring agreement is the fixation of
the wages to as 10 be known for both the employer and the labourer in

{N AlMughai, referzed Lo carller, pp. 145 2nd 146,
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this is a kind of agreement without an gbligatory centract. Az for the
official contracts wages must be made known, because soft food is
different from hard food as well as the difference among the ingredients by
which you enrich your food and the amount eaten by a person varies from
oae to another. Thus this kind of agreement is invalid due Lo its being
indefmite, @
‘What has been mentionsd is based upon the Prophet’s Hadith: «He who
hires a labourer, must inform him of his wages» as well as the scholarg
statements that hiring s invalid if the wage is undefined, in which cases the
labourer is paid the some pay which is narmally patd tc his collegue for
doing the same job, no matter how much this might be.® The rule relied
upon here is that which people are used to. Imam Malikwas asked about
tailors and manual labourers in markets if they were told to do jobs with
wages but it was not mentioned whether the pay would be in cash or not.
‘Then the tailor asks 10 be paid in edvance whereas the employer refuses to
pay unless the job is done, Imam Malik said that the case should be judged
according to the customs of the people. If this case is not known to them,
the employer should not be forced to pay because craftsmen have their own
practices which they have ta foliow. & Some of Imam Shafei’s companiong
disagree with other scholars eoncerning the payment of similar wages paid
ta the peers. They don’t hold it obligatory on the part of the cmployer to
pay similar wages pald normally 10 the peers of his Iaboturers in case of
invalid hiring out. If  labourer executes & Job for another with his
permissior or as In the case with the owner of a plece of cloth who gives it
to atailor 10 sew it or 1o a bleacher to bleach It and the latter did the job
and both of them failed to mention or to fix a wage befora hand, in this
case both the tailor and the bleacher or the tailor deserve no wages. They
are (reated as if they volunteered to do the job. Some of them (Shafei's

companions) hold that the workmen must be paid the same amount |

normally paid for their peers and based their argument on customs which
replace utterance.

(1) Al-Muhala Bi Al-Ather, Imam [bn Hazm, vol. 7, P. 32, Published by Durnb-Kutub
Al-A 3

(2) Naae’jj Al-Afkear raferredt to carier, pp. 91 and 92

() Al-Mudswanah, referred to carlier, p, 415,

(4) Nihayat Al-Muhts; I!a Sharh Al-Minhaj, Refesred to caslier, p. 301,
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witheut a fixed wage MIf wage Is not fixed before sewing a garment or
hiring of a public bath, the hiring is invalid. According to Ibn Al-Qasim
wha heared that Imam Malik was asked about the tailos with whom the
owner of the plece of cloth has a relationship, and the awaer of the picee of
cloth asks him to make him a garment. After doing the job the owner of the
garmeny gives the tatlor something as compensetion for his paing. Imam
Malik said that there is no harm iz doing 6, since people are used 1050
doing as the case in hiring 8 bath unconditicnally, To prevent this practice
means to make things more difTicult for the people and going to extremes
regarding religious rules.

Allah Almighty says in His Holy Book:

““And has impesed no difficuity on you
Inreligions.?
Also in another verse the Almighty Allzh says:

“‘Cammil no excesses

Tn yeur religions,

The Shafei school of thought is of the opinion that it is & condition that
wages must be made known in its type, amount and description. “ As for
Imam Ahmad school of thought, its scholass hald that it is stipulated to
know the compensation for belng hired, as the case In prices which should
be made known for the item being sold.

Dhahid school of thought halds that it is impermissible to hire without
an pbligatory fixed amount of pay. Imam Ibn Hazm replied to Imam
Malik’s stacement that it i permissible t¢ hire a workman in return for
feeding him quouting the narration of Abi Hurairah who said: (I wasa
labourer to the daughterof Ghazwan in relurmn far feeding me). He said that

(1} Al-Mudawansh Al-Kubra, Al-lmam Sahatoun's narration, vol. 3, P. 355, published
by Daru-Fikr, Beirut.

() Surat Al-Haj, vers 78,

(3} Surat An-Nissa’, venie 171, sce the opinion of Iman Malik in Skarh Manh Aj-Takel
Ala Mukhtasar Khaleel, Sheikh Ulasish, vol. 7, P. 433, Publisbed by Daral-Fikr.

(#) Nibayat A-Muhta] Ila Shark Al-bimhaj, vol. 3, p. 266, the 1atest edbon, Maktabat
Al-Halabi wa Awladihi, Egypt, 1967.

{5) Al-Mughni wa Ash-Sharh Al-Kabeer,vol. 6, P. 11, secand edltion, published by
Darul-Kiteb Al-Arabi, Beirut.
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70- Rule On The Agreement Between An Employer Or His
Agent With a Labourer To Execute @ Wark Withont Fixing
The Wage:

The enquirer asks about the employer who authorizes his agent {0 enter
into contract with one or more than one wageworker to work for him but
later on he discovers that his agent has not fixed wages for them and after
that they turn oul to ask for higher wages. Such practice is experienced in
the labourers' recruiting offices. They bring the labourers without fixing
their salaries, which fact gives rise to dispute between the employers and the
lahourers,

The answer to this question is that the contract terms according to
Sharl'a rules, should not be indefinite because this will lead to dispute
between the two contracting parties. The sold itent in the contract of sale as
well as the rented item in the lease agreement should be made known and
this knowledge can be defined by naming the item contragted on or by
pointing # out or déscribing it in a manner such that it will be known to the
two confrating parties. The Prophet (Pbuh) has indicated this in the
following Hadith: «He who hires 2 warkman, he must inform him of his
wagen.m

The wisdom behind this is that to make the wages known will prevent
flaring up of dispute between the parties while in case the workman knows
his wages before hand, he may either accept of refuse it.

Using the above-mentioned Hadith as an evidence to the necssity of
making known the wages, scholars are in agreement to its obligation.
According to the Hanefis, if someone hired an animal and its fodder for a
definite wage, it is invalid because in this case the fodder is @ wage and it is
indefinite, therefore the wage is undefined. ®

Al-lmam Malik school af thought holds that hiring is impermissible

m 3;1 5 Al-Xubra, Al-Baihagi, vol. 6. P. 120, Published by Darul-Ma'arifah,

rul,

(2) Bada'i As-Sna'i Fi Tartech Ash-Shara'l, AHlmam Al-Kasanul, val 4, p. 193, second
edition, published by Durul-Kitab Al-Arabl, Beirut, Naia®ij Al-Afker Fi Kashf
Ar-Rwmuz Wal-Asrer, Ghadi Zadah, vol. 9, p. 41, second edition, Published by
Datal-Fikr, Beirl,
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Therefare, it Is permissible to prevent him as well as take a legal action
against him and the sggrievcd may ask for a compensation for this
transgression done against him.

Allah knows best
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As for Imam esh-Shaféi, the victim is a violator of an inviolable place,
therefore the person who scooped the vialator's'eye is oot to be held
Eable,! Imam As-Szna’ni in the interpretation of the Hadith said: (f¢
prohibits looking at the iviolabilities of someone without his consent and
the one who looks out stealthily at the inside of someone’s house without
its owner's permission, the latter has the right to repluse the former. If the
farmer’s eye is gouged, the latter is 004 (0 be held liable for it.. until he says
don’t violate people’s sanctity with your eye), ¥

As to the enquiter’s question, 1t seems that the photographber had taken
& photograph of a person without his permission and it is a material act and
the photographer in this case i5 a transgressor as the case with the one who
violates the sanctity of other people’s inviolabilities such as his body, -
money or clothes by taking it from him.

As far as sanctity is concerned, permission must be secured before
initiating any act which may hurt the feelings of oihers. Therefore, the
photograph must not be taken without permission and the photographer in
this case is a transgressor, He has to be prevented and the aggrieved is
entitlad 10 take & legal action against him,

To sum up, the rules of Shari'a make it an obligation to respect the
sanctity of a Muslim whether in his religion, self, mind, fortune or honour
and this forbids iransgression without a permissible purpose whether this
transgression is in & form of a material or immaterial act becanse it is @
source of barm and it is not stipulated for the harm dene to be grave in
nature.

As the sanctity of a Muslim necessiates that he must not suffer any sort
of violation or harm as well as asking his permission, his privacy must not
be violated either by foreigners, servants or relatives,

As the photographer took someone by surprise and photegraphed him
without asking his permission and as the photograph is material act
reflecting his image, the photogeaphet is therafors a transgressor just like
the one who transgresses on the body, clothes and fortune of another.

(1) Al-Umm, Imam Ash-8hafel, vel, §, pp. 32-33, Darul-Ma'rifah,
2) Subil As-Sabam, Shark Bulug Al-Muram Min Games' Al-Abkam, As-Sana'ni, vol.
3, . 263-264, Publishad by Derul-Kutub Al-Almiyyah,
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They come to your presence)

On thret oceasiomn before

Momuing prayer; the while

¥Ye doff your clothes

For the neandsy heat;

And witer the Jate-night prayer:

These are your thres times

of andress”®,

This verse is olear abaut the importance of taking permission by the
house maids from their masters as well a8 the children from their parents
and relatives. This, undoubtedly, is to show the importance of the sanctity
of man so that no other person should appear before him without a given
permission even his own children an house maids. The above mentioned
yerse shows the times prohibited for the children and the house maids to
enter the rooms of their fathers and masters without permission because
these Indicated tinves are times for steep or taking a nap or the times for
preparation for sleep as the case in the time after the &ha prayer,

In the Sunnah there are many Ahadith prohibiting looking into other
people’s inviolabilities unless a permission Is given to do so and the one
who violates this, the agrieved is allowd to repluse him as stated in the
Hadith reporied on the authority of Abu Hurairah that the Prophet (Pbuh)
said: (1f someone looked out stealthily on you without your consent and
yunl!lu:wa stone at him and it scooped his eye, there srould be not guili on
you).

Schelars have many opinions on whether one should be held lsble or aot
in case that someone looked out stealthily on another’s inviclabilities
without the Jatter's permission #nd he pushed him during which the
former®s eye was gouged. The Hanafi school of thought is of the opinion

that the person is not to be held liable if he could not be driven rRway
without gouging his ¢ye, but if he conld be replused without that the
perpetrator should bear Liability for his act.!

(1} Surat An-Nur, vezse 58.

() Sahih Muslim Sharh An-Nawawi, P. 134.

(3} Hishiyat Rad Al-Muhtar MR’ At-Tikmelsh, Ihu Abdeen, vol, 6, P, $50, second
edition, Darul-Fike, 1386H.
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To you; if you are asked

To go back, go back;

That makes for greater purity
For yourselves: and Allah
Koows well al that ye do”

There are many rulcs that need to be followed in the etiquette of asking
permission. Among them is that it is reported that the Prophet (Pbith)
wanted to enter {he residence place of Sa’ad Ibn Ubadah; the Prophet
greeted Ubadan by saying Assalamu Alikum and then Ubadah returned the
greeting but the Prophet didn’t hear him, then the Prophet repeated the
grecting three times but he didn’t hear Sa'ads answer. Then e went back
and consequently Sa'ad followed him and stopped him te explain to him
that he returned his three greetings bui that the Prophet didn't hear him;
and that he wanted to get benefited from the greetings and blessings of the
Prophet (Pbuh). @

According to this Hadith one must introduce himself when he asks
permission to enter a house as the case in the Hadith reported by Jabir [bn
Abdullah, that he came to the Prophet (Pbub) ebout a debt which his
father owed someone, Then he knocked on the door of the Prophet’s
house, the Prophet said; «Who isit?», I said, «It is 1»,” and then the
Prophet replied, «Itis It it is I'».

This indicates that the Prophet did not like Jabir’s reply to his question
and that he wanted him to make himself known.

As esking for permission is 2 must from fareigners, it is also a must for
the dearers and nearers as the Almighty Altah says:

““Q ye who belleve!

Let those whoni your right hands
Possess, and the (children) smsong yon
‘Wha have wed come of age

Ask your permisslon (before

(1) Surat An-Nur, verse 28,

(2} Al-Musanaf, Abudr-Razak, vol, 10, p. 38, edltion two, Al-Mktab Al-lalami, Beinut,
1983,

) Sahih Musiim, Shach An-Nawawi, vol. 14, p. 136,
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in dealing, scoffing, mocking or through any ¢ther way that leads 1o
hurting his feelings or his honour and in this context Almighty Allah says:

““And ihose who annoy

Blieviog men and women

Undegervedly, bear {on themselves)

A calumny snd a glaring sin”, @

Allah Has threatened Arwa bint Harb Ibrt Umayyah, wife of Abl Lahab
inthe following werse:

““Bursd soon will he be

Ina Fire

Of blazing Flame

His wife shall canry

‘The (crackling) wood

As fuelt!d

This because she used to harm the Prophet (Pbah) by throwing thorns in
his way.

Moreover, the sanctity of the Muslim necessiates asking his permission
befare entering his residence place and not to look into his inviolable places
because every person has his own privacy such as seclusion with one's wife
or rembers of his family and the like. Almighty Allah has enjoined us not
te enter others’ homes without their consent as He says:

4“0 ye who beliewe!

Enter not houses other than

Your ovwn, Until ye have

Asked permission and ssuted
Those in thew, in urder that

You sy beed (What Is seemly)y @

“If ye find no one
luihe house, enter not
Unti permission is given

(1) Sucar Al-Ahzab, verse 58.
(2) Surat Al-Masad, verses, 3nnd 4.
{(3) SBural An-Nur, verse 27.

+ 93
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Of 2 grevious chastisementn, @

The second crime is corruption in Barth which leads to tumult as Allah
says:

*“Tumult and oppression

Are worse than slaughter””
In another verse Almighty Allah says:

*‘No mischief on the earth

Aller it hs been set
In oxder”.®

Trensgression is a main source of harmfulness which may be instant as
pain resulling from beating, or it may be deferred as the case in threatening.
Also it may be perpetrated directly as in doing harm to the persen himself
or indirzetly as in harming the person’s son and it is not conditioned that
the harm moust be grave. A simple oscurrance of harm is considered a
transgression as the one that happened to the Messenger of Allah with
Sounadah 1bn Amr Al-Angari, The story was as follows: The Prophet
(Pbuh) was holding a plece of 2 tree branch in his hand and saw Amr
perfuming himself, Then the Prophet threw it oo Any and wounded him,
The Prophet (Pbuh) ordered that Amr must be compensated by a
retaliation, ™ (Qisas) despite the insignificance of the wound,

As harm affects the body or its organs, it also affects the soul and this
may be severer {han the former such es publication in a newspaper of a
picture of someone in a manner he doesn't like to be published to the pubHe
eye. This lype of act is undoubtedly more severe than beating. There are
many types of paycholagical torture which man can be subject to such as
the one who is accused in his knowledge, thought or his honour. No donbt
he will suffer from that much more than the physical harm, and so forth,

As the sanctity of s Mulsim necessilates not perpetrating any kind of
transgression against him and this can be in form of backbiting, harshuess

(1) Surat ARFurqan, versc 15,

(1) Surat Al-Baqareh, verse 217.

() Surat AFATraf, vers2 85,

(#) Al-Mueansf, Abdor-Razak, vol. 9, p. 461, secand edition, 1983, Al-Makeab
Al-Islami, Bairit.
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9= Rule On Photographing Or Drawing Someone Without His
Consent

The summary of this case is that while someone was welking in the street
he saw someane an the opposite side holding a camera, and he did not pay
any heed ta him thinking {hat he was taking photographs of other things;
but later he dlscovered that hte person who was holding the camera took
some photographs of him withoul asking him for his consent which,
consequently, hurt his feelings. The question is whether this act done by the
photographer is permissible for any reason without procuring the consent
of the person being photographed.

The answer to this question is that Sharl’a (Islamic Law} has made it
obligatory to respect the sanctity of 8 Muslim’s religion, seif, fortume, mind
and honour because he is the vicegerent of Allah on Earth and his sanclity
should nat be transgressed withant a stuitable reason whether this
Lransgression is 2 material one¢ (to his body such as beating or jabbing} or in
an immeterial form such as false acousation or reviling of the transgression
which comes inte a form of insulting his religion or transgression over his
fortune, honour or miad.

Transgression in its different forms constitutes two crimes; &) crercise of
injustice which is represented in oppression, overruling of the strongest
ovcer the weakest and denying him his rights and thus violating al} the
commands ol Allah in relevance to ordains and prohibitions.

Due ta the enormity of injustice, Allah Almighty has prohibited it an
Himself and His creatures, as # came in the holy Hadith: «O! my creatures
I prohibtted injstice on Myself a3 well a3 amongst yourseives and therefore,
don't be unjust», " Thus prohibition of injuslice necessiates punishment
of whoever practices it in line with Allah’s saying:

““And whoever among you does wrong,

Him shall we cause to iaste

(E) Sahlh Muslim, Shark Ac-Nawawi, vol. 16, P. 132, Darul-Kutub Al-A’lmiyysh,
Beirut, see Kanz Al-Umal, vol, 5, pp, | and §2, Mou’assassat As-Risalah, Beirut,
1979,

N
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“If ye offer charity

11 is better for ye

i ye only knew”’

1t is reported in many Ahadith that the Prophet (Pbuh) mentioned the
virtue of granting time and writing off the debt of the Insolvent.
Tis worth mentioning that some people borrow money on basis of loans or
debt and later on they ellege bankrupcy after wasting the money. Such
people are dolng injustice, and they descrve to be punished adequately in
order to deter them from doing such act, whereas the insolvent is the persont
who - unintentionally - becomes subjecl to an emergency which makes him
incapable of settling hls debts.
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repeated claims. Also heis 0ot to be imprisamed if it was found out that he
is insolvent because the Almighty Allah says:

““If the Gebtor Is

In & difficulty,

Grant bim time

TOI [ 13 eaxy

For bim to repay™.®

Imam Ahmaid’s opinion is that if it is proved that the debtor is insolvent
before the governor, he should be granted more time in line with the
above-mentioned verse. Therzfore, according to Imam Ahmad, the
insolvent debtor should not be hatassed or asked repeatedly 1o sepay his
debt because granting him time necessiates not 1o haress him as the case in
the deferred debt,

To Sumup,the deblor who is capable of setiling his debt should settle his
debt and if he does not, then he becormes » procrastinator, an unjust
person, and the creditor has the right to sue him and alse ta attack his
reputation and defame him among the people who know him or deal with
him. He also has the right to demand punishing him, which should lead to
s imprisonment.

As for the insolvent debtor, he has to be given more time for seftlement
of his debts as stated in the verse:

“1f s debtorls
In a difficalty
Grant hm lime
Till It is epsy
For him to repay”.

The writing ofT the debtor’s debt will be rewrded by the Aloighty Allah
whether the remission concerned the whole of the debt or only par of it as
stated in the verse:

(1) Al-Umnam, Imam Ash-Shafei, vol. 3, pp. 212-213, published by Darul-Ma'wif, Beirut,
Nibynt Al-hfuhtaj, Li Ar-Ramli, referrad 4p eatlier.

(@) Ash-Sharh Al Kabesr Ala-Al-Mughai, Li Insam Abdur- n-lum 1ba Qudamb, P,
462, referred 10 earller.
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Another Hadith is reported by Huzayyfah Ibn Al-Yaman may Allah be
pleased with him thet the Prophet (Pbuh) said: «A man whom Allah
Almighty had given wealth was brought befare Allah. Allah asked him
what he had done with hia weaith during his life, «he said, they don’t
conceal something from Allah» The man replied, «O Aliah, my lord, you
have given me fortune, I used 1o buy and sell with people and my behaviour
was leniency with the capabie and patience with the insolvent», Then
Almighty Allah said: «I am worthier of this than you are». 2ad Allah
ordered to et him g0 unpunished.'" Asa'ad [bn Zerarah reported that the
Messenger of Allsh said: «He whom it pleases to be shaded by Allahona
shadeless Day should be lenient with his debitor or remit the debt by way of
l:hnmy».m

Scholars have differsnt statements in relevance to insolvency and giving
the debtor a period of time until he becomes capable of repaying.
According to the Hanafi school of thought insolvancy is the natural state of
affairs since man is born without fortune, Therefore if the debtor ¢laims
insolvency, he should be given more Lime to setile his debit after his
insolvency had been proved.®? The Maliki Mazhab holds that if it is
proved through a trustworthy Llestimony that the debtor is insolvent and
after the debtor had been put to cath that be had ro money whatsaever to
settle his debt, then be is to be released and claims against him are 10 be
postpaned until he earns enough money whereby he soukd be able to settle
the debt

The Shafei school of thonght is of the opinion that if it is proved that the
debtor is insolvent, he should be given more time and not be harassed by

came because be wes informed that he was in. Then the man came gut. Abu
Qaindah asked him why he was not in in all the previous timas he came ba see him,
The max replicd that he was insolvent. Abu Qatadah agked him, «By Allah you are
insolvent?w. The man replied, «Yesn. Then Abw Qatadsh wept,

(1} Sahdk Mwilim bi Sharh An-Mawawi, vol. 1, P. 225, see Sahih Al-Bukhari, vet, 3, P,

{2) Majam’a Az-Zawa'id wa Mamba Al-Fawa'id vol, 4, P. 134, Brst adidon, puplished
by Darul-Rayan Li At-Turath, Calre, 1407 H, At-Targhech Wa At-Tarheeb, vol. 2,
P. 47, Published by Darul-Rayan Li At-Turath, Cairo.

(1) Hashyat Rad Al-Muhtar, the previ f

4) Al-Qawaneen Al-Pighiyyah Li Ibn Jaza, refetred to carlicr, wa Sharh Maah
Aj-Taledl, aisn referred to carlier.
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Imam Ahmed's Mazhab holds that if & rich indehror refuses te settle his
debt, the creditor has the right to keep asiing him to pay the money back,
and also ta ba harsh in asking him to do that as stated in the Propbet’s
saying: aProcrastinalion of a rich indebtor makes it lawful to attack his
reputation and also entalls his punishment». !

As for the insolvent indebtor, the one who borrows and becomes unable
to settle his debt due to insolvency, Allah has ordered us to be patient with
him as s¢tated in the following verse:

“If the debtor is

I'n = difficulty,

Grant Mm time

Till it iz easy

For him To repsy.

_Butif ye remitit

By way of charily,;

That i3 best for you

If ye only knew"®

In this verse there are three rules:

(a) To give the Insolvent time untill he is able to setthe his debt.

(b) The waiting period should be void of punishement, which is contrary te
what had been prevalent in pre-islatic times when the creditors used ta
increase the sum of money If the debtors failed to pay back duly.

c) Urging to be charitable to the insolvent debtor by remmitting the debt sa
as 1o win a reward from Allah,

Im this respect there are many Ahadith reported, Among them there is
the Hadith narrated on the authority of Abu Qatadah that the Prophet
{Pbuh) said: «He who relieved his debtor or writes off his debts, he would
be under the shade of the Throne on the Day of Judgements.”

{1) Al-Mughni wa ash-Shark AFKabeer, vol. 4, pp. 502-505, published by Makiain
Darul-Bayan, Baghdad and Darul-Kitab Ai-Arabi.

(2} Surat Al-Bagareh, verse 280,

(3) Musnad Al-Tmam Abmad, vol, 5, P. 308, the completion of the Hadith is that Aba
Qatadah had 3 debi om a man ad every time Abu Qatadah vomes to ask the mas For
1be Jue debt, the man wsed to hide Eram him, One day Abu Qatadah came and asked
about the man, a yonih ¢old him thal the man was in, Abu Qatadab called him to

8-
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This checking (or coercion) shoukd be done through the kegal means as the
Prophed (Pbub) said: «Procrastination af the rich, Jegalizes attacking hia
reputation and cutails his punishments™ This means that the whole matter
should be reported 1o his superiors, and punishement here includes
imprisonment and reprimanding.

Scholars have many statements regarding settlement of debts and
procrastinating indebsor. According to the Hanafi school of thoughi,
he/she should be imprisoned if it [s proved that he/she is rich. What is
meant by richness is his/her shility 1o pay back the debt (even if be/she has
to borrow the amount of the loan), In other words, he/she finds someone
to lend hizn/her to sedtle the debl. If the debtor fails ta do so, then he is
doing injustics to the creditor. Likewise, if be bas a craft through which be
can settle his/her debt but he/she refused to do so, then he/she is oot to be
excused P .

The Maliki school of thought is of the opinion that if the indebtor claims
insolvency, it i3 not accepted from him because people are judged by the
appearance until it is proved that they are insolvent. The indebior shoutd
give his creditor a pawn or guarantce, othewise he/she shouldbe
imprisoned yntil proved insolvent.®

The capability of an indebtor of settling hls debt is judged from his
beautifut clothes and the number of his servants and also from people's
Ignorance of the reality of his financia! situation. If one appearance proves
that he is rich and another one proves that he is not, the one that proves
that E.e is rick should be favoured on the one that indicates that he is not
rich.

{1) Sunnan Abl Da"wd, vol. 3, P. 113, referred to carlicr, As-Suman Al-Kubrs, vol. 6,
P. 51, referred to eanliex, Sumnan An-Nissa"i, vol. 7, pp. 316-917, referred to earlier,
Musoad Al-fmam Ahmad, vol, 4, P, 222, refermed to enslier, Fath Al-Bavi Bi Sharh
Sehih Al-Bukhari, vol. 5, P. 76, referred to earlier, seet ihe rasearch of the
procrastinatiooof the rich makes his honour lawful as well a5 0 be punished, Sheikh
Abdalish Tbn Sulaiman Ton Mansce's contemnparary mem Reszarch Joumnal,
edition 12, third year, 1412 H, P. 7.

(2) Haxhyat Red Al-Muhtar Ale Ad-Dur Al-Mukhtar Li JTen Abdeen Ma'a
At-Takmilah, vol. S, 9. 384, second edition, 1966, Darui-Bikr, Belrat,

(3 Al Fighiyyeh, Li Ihn Jaza, P. 209, published by Darul-Qulem, Beirut,

{4} Sharh Maoh Aj-Jaleel Ala Mukhtasar Khaleel, vol. 6, pp, 50-55, Publighed by
Darul-Fikr,
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For vanltiea, nor ase it

As bait for the jndges,

Wikh intent thai ye may

Eat op wronglally aud knowingly

A little of {other) people’s property”
Allah Also says in another verse:

“‘() ye who believe!

Eat not up yonr property

Among yourselves In vanities™

Eating other people’s property is no doubt an injustice and transgression
and excoeding the limits. In this context Allah Almighry says:

“And whoever ’

Amog you do¢s wrong,

Him shnd we cause o tasie

Of a grievous Chastisanem(™®

The Prophet (Pbuh) said, «Procrastination on the part of a rich man is
an injustice». ™ Injustice should be removed off the back of the victim as
Almighty Allxh_says:

*“Apd did nol Allah

Check one set of people

By means of another

The exrth would indeed

Bs full of Mischief**.®

{1} Surat Al-Baqarsh, verse 188,

() Surat Am-Nisss, verse 29,

(M Surat Al-Furgan, verse 19.

(9 Pathol-Bari Bi Sharh Sahih Al Bukhad, vol, 5, P. 75, peblished by Darul-Rayan L
Tureth, (986, Calro, Salvih Mixslir Bisharh An«Nawawi, voL 19, P. 284, published
by Mug’ssassal Al-Kutub Al-Thaqaliyyah, Suonam At-Tirmirl, vol. 3, P. 60,
puiblished by Darul-Kwtab Al-A'lmiyysh, Beird, Lebanon, Sunna Aq-Nissa'i, vol.
2.p. 317, published y Darul-Fikr, Beinnt, 1930; As-Sunnan Al-Kubrs, vol. §, P. 70,
published by Derul-Ma'arifah, Beirut, sunnan [bo Majah, vol. 2, P. 803, publkhed

. by Dar Bhya' Al-Kutub Al-Arabigyah, Cairo, Mustiad Al-Imam Ahresd, vol. 2, P.

T, publishad by Al-Makrab Al-Isdarm, sscond editian, 1978, Sunnan Abi De’ud, vol.
3, P 247, published by Al-Maktabah Al-Asriyyah, Sida, Lebauoa,

(5) Surat Al-Bagarah, verse 251.
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68- Ruke Ou The One Who Borrows From Another » Sum of Money And

Alleges Insolvency:

The enquiver asks ahout the one who borraws an amownt of money from
someone of dsals with people in buying and purchasing, and later he goes
to the judiciary to declare his insolvency in order to aveid the demands of
his creditors, and what should the creditors do in such a cases?

The answer to this question is of two folds:

a) The procrastinating indebted and,
b) Theinsolvent indebted.

The procrastinator is the oie who borrows the money and does not pay
it back in its due time despite his capability to do so.

The phenomenon of being reluctant to pay back the debt in time is an old
humen phenomenon. It is attributed to bad behaviour ot to the change of
circumstances or due to the bad relatlon between the ereditor and the
indehied. :

The creditor, when he/she lends his/her money to another, he/she does
it out of sympathy to meet the need of the borrower (regardless of the fact
that he will be benefited from his/her money), Failure to pay back the
money will result in a great loss to the creditors because they are in need of
it to meet their own nesds, or they might need it to invest it in any way.

The indebted can be either insolvent or rich, If he is rich and does not
settle his debt, then he is eating up the money of his creditor for vanities,
and at the same time, he is disobeying Allah by not following or abiding by
his commands as stated [n the following Holy verse:

‘"Anddon’leat up
Your property among yoursefves

{*) These tases are sen [0 the journal by the readers. The proprietor and editor Ln-chief
of the Journal angwer the questions; and their documentation, arbitration are in
eccordance with the roles of publication in the jourtial.
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following words: The evidence of the causation of description is different
from the evidence of its occurrence. Production of cvidence to prove
causation is by legiclation whereas production of evidence te prove its
oocurrence is by feeling or prudesce or practice. This is something and the
other is something else.

{1) Bads'i Al-Fawa'id, Vol.4. P. 15,
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3- The Difference Between the Evidence of
Lgitimacy and Occurrence of The Rale

By: Al Imam Mohammed Ibn Abi Bakr Ibn Ayoub Iby Sa’ad Az-Zarki
known es Ibn Gayyim Aj-Jauzdyyah*

The difference between them is that the former ks dependent on the
kegislator wheseas the latter is known by feeling, The former is derived from
the Holy Qur'an and the Sunnah and other sources other than them are
deduced from. The latter Is ltke kmowledge of the cause of the ruls, ils
conditions and its prehibitions. The evilence for a rule legitimacy refers to
those who are well versed in the Qur'an and the Hadith (The Prophet’s
sayings), while the evidence for its occurrence refers to those who are
experienced in the knowlecdge of the caunses, conditions and prohibitions,
To illustrate this, it is like the sale of an unknown item in the ground such
as lurnips, carrots and taros and the like, The evidence of its legitimacy or
ils prohibition is dependent on the begislator and the evidenoe for the cause,
condilians and prohibition or a rule refers to its origin.

If he said the prohibition is due to correctness, this ks aleatory becauss it
is covered under the ground, If it Is sald that thiz is an aleatory o nat, this
relers to the state of things as they are not to the legislator, because this is
an ordinary metter which can be known through feeling or practice like
whether it is healthy, sick, big or small and the Hke. The accurrence of the
causes of a rule cannot be preved by legal evidences as well as by the
physical fecling, If an object {5 in a state betwesn correctness and fault the
outcome of which is unknown cr s conirary to cha, is known by feeling or
practice, and docs not depend on legislation, For instance whoever makes
uge of legislation 1o prove such things is like the one who bases his/har
evidence of a eertaln drink belng intoxicant on legislation by saying this
drink is intoxicant aceording 0 legislation which is a fallacy. The evidence
of its being intoxicant s the physical feeling, while the source of its being
prehibited is legislation. Hence the proof of its prohibition is based on
legistation, Contemplate this useful rule which many be sumniarized in the

*).- A Hanball Scholar who was born bn 691 H and died in 751 H,
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the one whe is entrusted o do smothing iawfully he/she has to do it in line
with the permission given to him/ber. Thus divorce has to be applied in
accordance with the permission given to effect it asit is permissible in iiself,
but this divorce he has executed an allowable matter and coramitted on
offensive one. Therefors he [s wrong in committing an offensive act, bat he
is not wrong in effecting something lawful {divorce), just like in the case of
selling at the time of calling for prayer and the like. On the contrary in
relevance to divorce on belialf of some one if the agent is authorized to
divorce Following the Sunnah {which is [awful) and he divorced by
following the divorce of Bid'a (innovation) then he effected a divorce which
is lawful bul accompanied by & prohibition through not following what he
was told to do thersfore the divorce is not to be ¢ffected and this is the
difference”?

(1) Bada"i As-Sana'i, ¥ol. 3, P. 97, second edition, 1406H, Abbas Al-Baz, Makah
Al-Mukarramah,
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* Futawn Al-Fuque® *

1- Rule on Divorce of Inmovation

By: Imam Aln'nddeen Abi Bakr Ibn Mns'sd Al-Kasant Al-Hanafl*

The divorce of innavation {Blida*h)is approved among commeon
scholars. Some people sald that it {s disapproved because it is prohibited. It
iy not legal and the thing which is not legal cannot bz iaken into
consideration beause the Almighty Allah Has Authorized us te apply it
{divorce) in a cerlain way, and if we applied it in a way other than that
allowed by Allah it is disapproved such as the one who i3 authorized 1o
divoree a wife according 10 the Sunnah, but he can not use this authority in
the case of the divoree of innevalion. This diverce cannot be approved. It
is reporied that Ubada Iba As-Samit may peace and blessings of Allah be
upon him said that some of his fathers divorced their wives a thousand
lime, He reported this to the Prophet (Pbuh) and he (the Prophet) said
«The wife of your father was divorced irrecoverably in three times and as
for the nin¢ hundreds and ninety seven times he bad no right to do so».
Also, [bn Abbas may Allah's blessings be upon them repaorted that: One of
you divorces his wile foolishly thousand timses and then he comes and says
Ol Ibn Abbas Q! Ton Abbas, Allah says: «Whoever fears Allah, Allah will
find a way out for hims, But you bave not feared Allah so I do not find any
way out for you. Your wife has been diveced irrecoverably and you have
disobeyd Allah. «We reported on the authority of Umar may Aliah be
pleased with him that he nsed to beat the husband who divorces his wife
three iimes and he permitted it and bis cases were attended by the
companions of the Prophet (Pbuh) may Allah be pleased with thern and
this shows thele unanimous approval to his rulings. As for the statement
that the thing which is not legat is not taken into cansideration in the
Judemnend, we accept (his view, but divoree is kegal but the prohibiion lies
in ather actions like commitiing adultry, impertinence and pralongiag the
waiting period. If divoroe is permissible in itself it is valid to be taken into
consideration In judgement even if it is forbidden for other considerations
such as eelling at Lhe time of calling for Friday prayer and the time of its
performanes or the prayer In the usurped Jand and the like. Thiy means that

*} A Hanafi Scholar, Whose nick-name is King of Scholass. Hedied in 751 H.
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object falling from his hand on it nol related 10 the job for which it had
been borrowed, he/she has 1o be held Lable because the ovmer did not
grant his/her permission for 1his act (despite his having a general
permission) and therefore he/she (borrower) is not exerpted from
Liability as stated earlier.
¢) If someons is foroed by a famine 10 ¢at something edible not belonging
ta him/her, it Is permissible 10 do 50, As for its compensation, there are
two opinions in this regard:

1~ Not to compensate the owner because he/she (owner) was obliged
to grant it and what is obligatory is not {0 be compensated for.

2- He/she (eater) has to compensate the owner and this statement is
the most obvious and more illugirious because he/she has eaten that
item without the consent of ils owner but it has been eaten accoding

_to the permission of the kegistator and this does not exempt him/her

from compensation. It does exempt only from being sinful or
subject to punishment. The rule is that, if ownership wavered
hetween lower and higher categories, it has to be resoried (o the
lower category because transfer of ownership by compeasation is
the lowest category of transfer and it is more close to coincide with
the rute than transfer of owaership without compensation.

(i) AWFiroug, Vol, 1, PP, 195-196, A'lam Al-Kutub Publication, Beirut, Lebaaan.
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JURISTS® LEGAL OPINIONS (FATAWA AL-FUQAHA)

1- Permissions of the i,egislator And The Owper
And Thelr Impact on Waiving Lizbility

By: Imam Shehabudeen Abi Al-Abbas Abhmed Ibm Idrees I
Ahdur-Rehman As-Sanhnji Knewn As Al-Qurafi*

The secret in the difference between the two is thal in the former the
liability cannot be waived because it belongs to mankind whereas the latter
cancels the liability. Alish Almighty has favoured His servants by making
what belongs to them thal is, what they possess-their own right of which
they camnol be deprived of unless with their own consent, and acquittance
of linbility is not valid unless they agree to cancel it. And the liability far
wasting or destroying the property which belongs to other people is not so
be cancelled unless with their permisslon. In addition, the Liability for what
belongs to Allnh Almighty cannot be acquitted of by people, but this lies in
the hands of the legislator. Each right is referred to whom it belongs. The
difference between the twa can be ithistrated in the foliowing three cases:
a) If some one has given something for some reason or another. He is not

to be hield liable because the ownet has granted his permission 6o handle
it. If the deposiled item was broken dus to an object Talling onil from
the hands of the keeper, then the keeper is held $iable because be did not
have the owner*s permission to bandle the object which fell from his
hand and broke the thing deposied. If the permission is from Allah the
Most High such to have u fres hand in one’s house, then the permission
is granted from the one who is greater than the depasitor. it was said
that generat legal permission does nof cancel liability but it cancels the
privale permission on the part ef the owner of the item as it has been
explained.

b) 1f someene borrowed something and this item was broken while the
borrower was execarting the job fr which he had borrowed this item and
it was broken accidently without the borrower's intention to do so.
Then he is not to be held linble becausc he implicity had ihe owner’s
permission to handle it the way he did, but if it was broken due ta an

¢y A mallki Scholar who died in 684 1.
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with Allah’s commands as well as His Messenger’s call: «Get martied| s0 as
10 increhe in number for & boast of you on the Day of Judgement»,®

In view of the above, | appeal to our brothers, the researchery, to give
due consideration 1a this important issue by studying and explaining the
religious, economic and social factars and facts pertaining to it in order to
remove doubt and suspicion from the hearts and minds of all Muslims.

(1) Al-Jami' As-;Sagheer, As<Soyouti, vol, 1, P. $17, first editlon, published by
Darul-Fikr, Bairut, 1981, Kanz Al-Umal, vol. 16, p. 276, published by Mou‘assassal
Ar-Risalah, Beirng, 1979.

.-
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Verlly the killig of them
1o » grest sin®’. 0
In the abave two Qur'anic verses, there are twa joined rules:

a) Allah has prohibited killing one’s children for fear of poverty whether
this killing was in the form of pre-Islamic killing or in any other form,
such ag prevention of reporduction through any means or names.

b) The Almighty Allah has undertaken upon Himself to provide
Hvelihood and sustenance for the father and the child alike, and
underiined that in various Qur'anic verses, among them are:

“It IS Allah Wha has
Created you: forther, Fe has
Provided for your sustemance™, ™

‘0 men! call to mind

The grace of Allah unlo you!

Is there a crepdor, oller

Than Allab, to give you

Suslenaoce from heaven

Or earih?",3}

On basis of the above-mentioned evidences, we conclude that the call to
prevent of contral reproduction for fear of want is prohibited by Islam and
it rums contrary to Allah’s commands as well as the Sunnah of His Prophet.
As He has made laws for the signs of the Universe. He has also created
plant in dug balance, rain in due measure. He has also made for Man rules
and measures (o govern his life, Every creature is created according to
Allah’s will, and Aliah has already earmarked his provision. Whoever
denies this is verily denying Allah’s laws as well as His knowledge and His
power . Thus, If the Muslim comprehends these facts, be would be saved
from any doubts a5 well as from any deceptive statements.

I say that the call for birth control may find a positive response from

some Muslims who encounler economic hardships and this may
cansequently alfect the coming Muslim generations and this contradicts

(1) Surat Al-lsra’, verse 31,
(2) Surat Ae-Rum, verse 40.
{3) Surat Falir, verse 5.

<76 -
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As Allah has made Man Hib vicegerent on earth, He ordered him to
settle in it after all means of lifc were prepared for him as Allah says in the
following verse:

*“Itis He who hath produced You

From the earth and settied you therein”,®

‘Therefore, the seitlement in earth came for the benefit of Man 50 as to
continue in existence and tiving while his resorting to control his birth is

. verily a violation of the Almighty Allah’s command, wha made him a
vivegerent on earth, and tite control of birth runs contrary to the law of
physical being, For this reason Allah has prohibited the deeds of people in
pre-Islamic times when they used to kill their chikiren 10 avoid poverty alter
their souls had relished the life of Iaziness, and they failed in
comprehending the abjective behind their creation. Hence, they resorted to
salving their problems by killing their children.

For this, Allah ordered His Prophet to inform them that He is the one
who gives sustenence to their children and the enly duty that He wanted
them to carry out was to live on carth, work and worship Allah as stated in
the Holy Qur'an in the following verse:

“Say; «come, I will rehearse

‘What Allah hath (really)

Prohibited you fromy: joint net _

Anything with Him;

Be guod to your parents;

Kill not your childrem

On 2 plea of want; - We

Provide sustenance for you

And for them"® '

Also Allah says in another verse:
*“Kill not your children
For fear of want: We shall

Provide, sustenance for them
As well as for you.

(1) Surat Hud, verse 61,
@) Surat AlAn"am, verse 151,
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represenied in the industril refuse, chemical sabstances, insecticides and
other types of pollution such as carbon monwxide resulting from buming of
vehicles fuel which pollutes the air in particular and the environment in
general.

This problem has shafted from the developed countries 1o the developing
countries. The random exheustion of the natural resources has become an
international phenomenon which no country could aveid since there is only
one atmuosphere. Nowadays the world has begome like a unified part thas is
10 say each nart of the world is affccted by a danger which happens in
another part. For instance a burning in one of the Forests affects the whaole
world, The effect of an explosion of a chemical plant in the East affects the
west tod. The burning of rcfuse in one ares, affects other areas, €1¢...

if the pollution of environment is so dangerons inthe indastrialist
couniries, it is more dangerous in the developing counireis bécause they are
not yet prepared to comabt the risks which result in the delerioration of
Man's health as well as his capabilitics and patentials. -

Those who call for birth coatrol failed to contempiate into the key
prablems which affect Man, and atso failed to point out the bases and
factors that contribute to achieving development, whether sodially or
economically, They have wrongly imagined that the increase in population
is the cause of Man's poverty and backwardness,

As for Islam’s stance from birth control, it is very obvious. Allah has
mads Man vicegerent in earth so as to worship Him. The Almighty Allah
replied to the angels when they were surprised that Allah wanted to make
Man His vicegerent on ¢arth, Man who kills, wherens they praize and
glerify Him:

*“Behold, thy Lord said 10 the angels:

I will creale m vicegerest on earth,

They sald: Wilt Thon place therein one who will make
Misehlef thereln and shed ood?

Whilst we do celebrate Thy pralses

And glorify Thy Haly (name)?

He said: 1 Know wiat ye kaow not'',

{1} Surat Al-Baqarah, veree 30,

.y
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is poverty and backwardness in development in severa! densely
populated comtries, but the question remains: is the increase in human
population the main cause of that backwardness of development In
those countries?

My reply to this question is negative, and I can in this context give many
evidence which prove that the answer is «no». It is a fact that, there are
many countries the population of which rises 10 tens of millions who live in
& limited area, and yet you cannot find s hungry man or a beggar among
them.

On the contrary, (here are big couniries which have vasi and fertile areas
inhabited by a small population, yat, people there face hardships and
suffer. The only difference between the two types ls that peapie in the
former example have been guided to utilize thejr potentials, and
consequently achleved the desired dvelopment whereas people In the latter
have not,

Therefore, the issua with its criteria and measures is an issue of
discovering the capatilities of Man and not an issue of controling his birth
and limiting his freedom which was bestowed on him by Allah in an
attempt to jump over balanced bases and predestined matters sef by Allah
to His servants for a wisdom which canpot be fathomed by Man.

b} The second point emerges from the first one. It is the care for Man so
as to enable him to achieve development tegardless of the number of
population, Ths malter is 5o complicated that it cannot be covered ina
hurry or in a limited space like the space available here, Despile that
fact, ] would kike to refer to one of the risks {¢nvironment issue), and
the hazard and danger it represents on contempaorary Man. {The ruzh
to achieve welfare) on the part of the industrialist conntries hasled to
various econornic problems and among them is the random wilization
and cansumption of the natural resources in a manner incoherent with
sound plananing for the benefit of the coming generations. This has
consequently frightened Man about his future and hence he started to
limit the risks thinking that controling of his bicth is the scientific
solution that wauld solve his problems.

As aresult of these prohlems, other problems came to the surface, that
Is dumping of the environment with pollulants which nowadays are

‘T3
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This 15 & brief introduction to an lssue that preoccupied the intermational
commusity over the past days, that is the issue of reproduction and the call
for hirth conteol. This issue would not have received any concern had it not
been called for with the aim of issuing an «international document»
instructing man ta eontrol reproduction. This document is of geat
importance to those who called for it because it would be binding to
whoever accepts it. It would also oblige those who rejectad it in the far
future for they would be considered as violating the international resolution
by not ablding by it.

This journal bad raised this issue Five years'” ago and pointed to the
possibility of the increase of human papalation and the economic
hardships that wounld come Lo the surfee as a result of it, whetheria the
nearer or farther future. The quesiion remains: will birth conirol be the
decisive factor in resolving Man's problems?

The archilects of the birth control policy magnify ike problem in an
exaggerated way through planned methods in order ta convinez the others
that the increase in population is the only obstacle in the way of
development, and to save man from paverty he has to control birth as wefl
#s to forsake a mumber of rales which he follows by virture of his faith or
his customs.

Regardless of what is said about the hidden objectives of this call, the
callers ignore or pretend to ignore (wo major points concerning
development:

a) Men himself, and the discavery of his capabilitfes to achieve
development. When we alk about Man and his problems, we have to
talk about his capabilitles 1o utilize his poientals to develope himself
and his community. This ability is not & matter of proportion,
characterizing & certain human being in a certain time of place. Itis ome
of Man's gualities wherever and whenever he is. These potentialities
would not be fully utilized without scientific and intellectual
development based on direction and caring for Man in accordance with
absolute faith as well as abiding by moral values which keep him from
loss and the destruetive dominance of Justs. No body dendes that there

(1) Beasecond edition, first yer, Mubarram.Safar-Rabi'u Al-Awal, 1410 H. p. 147,
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Dependeth on Allah: He knowath

1ts restimg place and {13

Tempormry deposit;

Allisin s clear Recordn.

Man has seen these signs clearly In the kingdom of animals and birds as
well as the other beings, Animals flee their habitats when they hear asign
that foresees occurrence of earthquakes, Also animals get prepared to
defend themselves against any danger while birds fly thousands of miles in
quest of sustenance. They desert cold and snow areas to warmer places.
Blrds fly in groups following an orderly leadership.

As for the plant kingdom, the Almighty Allah has indicated that He
spread out the carth and placed mountains as weights ta keep it steady.

He has also created rivers, seas and valleys with various plants for the
benefit of man. But alf these creatures are balanced in quantity and quality
in a maaner that man’s mind remains unable to conceive as siated in the
foliowing verse:

**And prodaced (herein afl kinds

Of things In due balence’.®

Thus we have seen explicity this balance and harmeny in the various
kinds of plants as well as the way plants react ta the inflzence of the
cavironment, which is similar to that of man and animals.

As far clouds and rain, the Almighty Allah has explained to us that He
-creates heavy clouds laden with water for the purpose of watering earth,
but it cannot come down or fell except through Allah’s permission and in
"due measure. Thus, rain fzlls heavily on this land while it. showers on the
other lightly as Allah says in the Holy Qur’an:

“‘And there is not a thing

Bot its (sources and trensnres

Inexhaustible) are with ms:

But we only send down

Thereof in due and acertainable messures™d

{1) Surat Hud, verse 6.
(2) Surat Al-Hijr, verse 19.
(3) Surat Al-Hij, verse 21.
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well as the rutes set forth by the Almighty Allah in accordance with a
precise duc measure as the case in his creation. The Almighty Allah Says:

“‘And has given you shapes
Beaytiful™, ™
Also Allah says regarding the sustenance of man:

“If Allnk were (0 enlarge

The provision for His servants,

They would indeed transgress

Beyood sll houwds

Through the earth,

But He sends (if) down

In due measare

As He plenses,

For He is with His Servants

Well negquainted, watchful”,®

Also, there are many Qmr’anic verses pertaining ta man’s behaviour
which command him to judge justly and to ward off lissts as well as not to
commit transgression or unjust deeds,

Allah has also provided us with inforrnatiun about the world of other
beings. They live in communities similar to ours. They have their own
languages, behaviour, sources of sustenancs and laws that govern their life
ag stated in the following Quranic verse:

“There Is 0o an anlmsl

(That tives) on the earth

nor a being Lhai flies

On i3 wings, but (forms

Parl of) communities like yo
Also, Allah says:

““There i5 no inoving creature

On earth bot its suslepance

un‘m

(1) Surst Ghafir, verse 64, -
(2) Surat Ash-Shoura, varse 27,
{3) Surst Al-An'am verse 38.
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accordance with rules and reckoning as the Almighty Allah Says:

«“He It is that cleaveth

The day-Break (from the dark)
He makes (he night

Far rest nad (rsnqailily

And sun and moon

For the reckoning (of thme):
Such is the judgement

And ordering of (Hin)

The Exalted in power

The Omniscients,

Accarding to these rules man cannot change this system and when he
tried o do so, he failed and found out that it was impessible to change taws
set by the Almighty Allah becanse logic necessiates that night should be the
time for repose and tranquility, and the day should be the time for activity
and acquiring livelihood. If man tried to do things contrary to these rules
set forth by Allah, verily his bases of life would collapse. The Almighty
Allah has explained to us the essence of these signs and how they work as
stated i the following Qur*anic verse:

“It is nol permitted
To the san to cateh wp
The Moon, mor can the Night
Outstrip the Duy,
Each (just) swims siong
In {its own) orbit
{According 10 Jaw)".??
Allah says in another Qur'anic verse:

"The sun and the moon
Follow courses (exacily) computed”.*”

Comcerning the creation of man, there are meny Qur’anic verses which
deal with the creation, behaviour, right, obligalions and his sustenance, as

{l) Sarat A!-Aﬁ'm. verze 56,
(2) Smrai Ya-Sin. verse 40,
(3) Surat Ar¢Rahman, verse 5.
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grave mistake and it reached a conviction that the terminated insect was a
major factor in killing another insect which was more dangerous in
damaging the trees, Hence, it restarted to breed and take care of the insaet
they had destroved befor.

Man imagined that the existence of clouds in the sky without rain Is a
peculiar thing and attempted to create rain through the assistance of
modern technology. Finally he found out that it is possible to cause rain but
he failed to control the amount that falls, which resulted in floods,
damaging the life of plants as well as displacing many people from their
habitations.

He thought that by theorizing, justifying, harness of mind and making
use of imagination, he can jamp over the bases and criteria set forth by the
Almighty Allah to preserve His creatures and to maintain their livelihood
and regulate their behaviour, Man tried with the aid of his limited faculties
to interfere with thess bases by giving names to theorics without paying any
heed to the real cause and origion of these bases.

Finally, he thought via the aid of modern technology that he can possess
the power of science unaware of the fact that he does not know that the
knowledge he acquiss is from Allah, the Omaiscient,

The Almighty Allab has shown this fact in His Holy Book, that
everything has been created in due measures and according to ¢rtain mles
and criteria. He indicated that He Himself is the living and He is not
subject to death; that He is the Kesper and Maintainer of all life, no
slumber can seiz¢ Him and everythiog in this world is dependent on Him ns
stated in the Holy Qur’an:

“ARah! thereis no god

But he, the living

The self-subslsiing, supparter of all

No slpmber can selze Him

Nor sle¢p. Hls are all things

In the heavens and om earth”.

In relevance to (he signs in this earthly world, the Almighty Allh draws
out attentlon to the nighi, the day, the sun and the moen which operatz in

(1) Surat Al-Bagarah, verse 255,
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The Wrong Criferion For Calling To Conirel Birth
By: Dr. Abdwr Rabmsn It Hassan Al-Nafisah*®

No doubt that life is the handiwork of Allah 2lone and He has made
rules, bases and eriteria wibout which nobody would be able to live and
thrive. The world of human beings is different from that of animals in its
rules and its bases, Everything in this earth lives and dies in accordance with
a unique, divine control which does not change according to the change of
time or place, :

Despite this fact, man tried $o find interpretations and justification for
phenomena that exist in thess worlds. Sometime he ascribes these
phonomena to himself and tries to find out the mistakes inorderto mend
themn. Sometimes he wonders about the secret of a tiny inscet that creeps on
the earth, Within this framewark, anthropologists had some justifications
{o the life of humen beings and anirmals as well. Thus, these reasons change
from one world to ancther as well as from time to another, or perbaps
from ons place to another, This is not to be attributed to the differences of
time, minds, causes or justifications but it is ascribted to the human being
altsmpts to jump over the «balanced» bases, and his imagination or his
justifications for the changing of these worlds according to his limited
perception after erroneously thinking thaty he would be able to find
justifications and reasons for this change via his intellects ard his limited
perception. He thought that he would be able to change human physical
body, end later on he found out €hat this would lead to a defect in the
functions of the body as well as give rise to an urcontroiahle state of
affairs. He thought thai harm caused by insects or some of them is more
than the benefits that he obtains from their existence on earth. Thus, he
gnmbled and tried o et rid of them unheeding of the wisdom behind their

existence, It happened that an agricuitural company in 2 Weslern village
had terminated a type of insect thinking that it was the cause behind the
damage of trees in the said village; but, later on, the enmpany discovered its

{" Editlonin Chicf,
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with him said that: «Whoever recites the Quran 1 will glve him two
thoustnds. Then Umar said «Ts he setting a price for reciting the Book
of Allah?s.®

Thase are the companions of the Messenger of Allah who abhorred to

take wages in return for teaching or raciting the Qur’an and their distike can
not be for mer dislike, but there must be a preventlon behind it.

1t stamds ¢ renson that:

a)

b

=2

o)

Teaching the Qur'an and the sciences of Shari’a are deeds of saczifice
meant to become closer ba the Almighty Allah and this dces benefit
only the doer &nd therefare wages musi not be taken im retarn whether
on or without conditions.*
The amount of money taken in return for leaching the Qurian is
prohibited just as the case in wages in return for teaching someone
how to offer his prayers becauss both of them are obligatory kinds
of teaching; and for carrying out of an obligatory duty we don't take
wages.™
Hiring out for teaching the Qur'an and other refigious sciences causes
people to desert learning them because being unable 1o pay their
teachers will prevent them from pursuing their studies and consequently
people will develop a disinterest in obeying Allah and this is not
permissible.

Alfter reviewing all the evidences of the three groups 1 have come la the

conclusion that hiring out and taking wages in retarn fer teaching the
Qur'an and other sciences of Shari’a is permissible and that the evidence
shown by those who support this apinion overweight the evidence sel forth

by

thase who support other points of view.

m
)]
®
@}

Exphained by 1bn Hazm in his book Al-Mubiala, Yol, 8, P. 195.
AlMuglmi, Vol. 4, PP, $57.858, Al-Kafi, Yol 2, P. 304,
Bidayst AlMujtahid, Vol. 2, P. 224.

Bada'l As-Sena'l, Vol. 4, P. 191,
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b)

c)

Al-Bahouti said, opposing this opinion, that the Hadith of the
Khameesah is an individual case. May be the Prophet (Pbuh) knew that
Ubay had taken the gift spontansously and he distiked to take a
compensation from other than Allab; and it could be for another
reasan. However, this Hadith does not oppose the Hadith reported by
Abi Sa’ad which indicates the permissibility of taking a wage fos
teaching the ?ur' an because the authority of Ubay’s Hadith is
questionable.!

Also they supported their argument on the Hadith reported by Abi
Ad-Drda’ may Allah be pleased with him that the Prophet {(Pbuh} said
«Whoever takes a bow for teaching the Qur’an, Allsh will decorate him
« bow of firen, @

They added to the above-mentioned Ahadith, another Hadith reportd
by Sulaiman Fba Buraidah on the authority of his father that the
Prophet (Pbuh) said «Whoever recites the Qur’an as 2 means of
livelihood, will come on Doomsday without flesh on the bone of his
facen.

In the two gbave-mentioned Hadlths, the Messenger of Alleh threatened

those who take wages for teaching or reciting the Qur’an and this threat
indicates a violation of the legislator’s command. Thus they prove the
impermissibility of taking wages in return.

From the Compsnions’ Traditions:

a)

b)

)

Abdullah Ibn Shaqiq reported thar; the campanions of the Prophet
(Pbub) used to hate selling of Qur’an copdes and teaching the boys in
return for a specified amount of money and they used (o admonish
peaple against itw.Y

Shu’abah reported that « Ammar Ibn Yasir may Allah be pleased with
him had given wages to some people who recited the Qur’anin
Ramadan, and this was made knawn to Umr who disliked it»,*
Sufyanreporied chat: Sa’ad Ibn Abi Waqqas may Allsh be pleased

m
e
G

Kazhal ALQina’, Vol. 4, P. 12
Majama’ Ar-Zawa'ld, Yo, 4, P. 95.
Umdat Al-Qur, Yol. 12, P. 96,

{4) Explained by 1bn Hazm in his book Al-Muhala.
{5 Explained by Inb Hazm in his book Al-Mihala, Vol. 8, P, {95,
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The clear (signs) ws have

Sent dawn, auil the Guidance,

Alter We biave mnde it

Clear for the people®™

In the Book, - o them

Shall be Allah's curse

And the curse of (hose wntitled (o corse”’

Also, they based their argument on the Sunnah on the Hadith reported
on the authority of Abi Huraitah may Aliah be pleased with him that the
Messenger of Allah {Pimh) safd: «Whoever conceals a useful sclence Allah
will make for him a bridle of fire on Doomsday». The supporiers of the
second opinion®™ have hased thelr argument on the Hadlth reparted on the
suthority of 1bn Umar may Allzh be pleased with them (hat the Prophet
peace be upon him said ta Umar: «Whatever sum of money comes to yow
without mendicancy ot craving for it, take it and use it, il is a sustenance
driven to you by Allahs.(V
On Basis of Analogy:

Taking a wage for teaching the Qur'an and lhe sciences of Shari’a, if it is
witheut a condition, [s a mere domation, Tt is permissible for the teacher 10
lake it just as it he had not taught the student apything.

The supporters of the thicd opinion based their argument of
impermissibility of hirlng to tezch the Qur'an and the scienoes of Shari’a or
taking a wage in return on the following:

They based thelr argument on:

a) The Hadith reported on the authority of Ubay Iba Ka'ab «Thathe
taught a man a sura {Chapter) from the Qur’an and then the man gave
him a khameesah (Garment) and consequently Ubay told the Prophet
may peace and blessings of Allgh be upon him about this gift upen
which the Prophet said to him «If you had worn or taken it, Allah

. would have cloihed you & garment made of firen.™®

{1} Surat Al-Baqarah, Verse 159.

2) Al-Mustadrik, Vol. 1, P. 101, Masnad Al-lmam Ahmed, Voi. 1, P, 161, Sannan
Al-Tirmiz, Yol. 7, P. 302.

(3) AlMughzi, Vol. 5, PP. 557 aud 538.

(4) Sahih Muslim, Vol. 2, P, 723.

(5} Sunsan Ibn Majah, Vo, 3, P, 730,
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b)

teaching the Qur'an and the sciences of Sheri’a as the case in building
mosques and archways.™ Ibn Qudamah rejected this evidence by
saying that: «There is a difference batween taking a sustenance and a
wage. kt is permissible to take a sustenance for deeds the benefit of
which includes the doer and other Muslimg as wel] because the puhblic
teasury is created to finance Lhe interests of Muslims. If the doer is in
need of that sustenance and his work benefits the Mustims, it is
considered among the interests and, therefore, it is permissibbe for him
totake a susienance since he is entitled to it and it is deemed as an
endowment which is different from wage.®

The Muslims arc in dire need of the person who can teach them the
Qur'an and jurisprudence; and since those who are willing te volunteer
to teach them for the sake of winning Allal’s pleasure are few, so if we
don’t open the door for peopie to teach the Qur’an with pay, it will be
lost. Therefore, it is permissible to leach the Qur'an with_ pay because
rules change over the time,®

Causes of Maliki’s Dislike of Taking Wage for Teaching the Sciences of
$hari’s other than (he Qur'an:* .

Logie:

1-

2-

Taking 4 wage for teaching Qur’an and other Shari'a sciences will
result in g shortage in the number of stndents wishing ta study these
sclences since some students will not be able to offozd the foes.
Spreading of religlous knowledge is an obligatory duty end inking a
wage in return still hamper this end, Therefore they hold it disagreeable
to accept n wage in return for teaching such sciences.

Cawses of Impermissibility of Taking Wage in retarn [or teaching religious

sciences in the Eyes of Shafeiyywh woless There be Appolnted Students and
(5 .

emses:’

They based their argument on the verse:
#“Those who cancesl

m
@
Q)
]
)

Al-Mughini, Vol. $, P. 536.

Al-Mughnl, Val. 5, P. 558.

Tabyyin Al-Haq'iq, vol. §, P. 124, Al-Bakr Ar-Ra'ig, Voi, 3, P. 164,

As-Sawi, Bi Lughat As-Salik, Vol. 2, P. 274, Al-Fawakih Ad-Dawani, Vol 2, P. 164.
As.Zshabi, Sharh AlAnwar, Vol. 3, Index 100,
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incanted for him, but the companions disiked his acoeptance of the sheep

and said to him, "*Do you take for the haok of Allah B wage?™ . Ahter that

when they amived in Madfing, they said: «Ol Mewcnger of Aliah, he took

a wage for the Book of Allahw, The Messenger (Phub) replied: «The best

thing you take 8 wage for is the Book of Allshs. ™ At-Tahew! oppased to

this evidence on basis of the following:

1) Taking a wage far incantation does noi mean it is permissible 10 take B
wage for reading or teaching the Qur’an bacause it is not a muss for
people to incantate on each other so they can take 8 wage for that. As
{or teaching people each other the Qur’an it is an obligatian because bry
dolrg 10 you cen preach the Message of the Qur'an which action
should not be paid for.

b) Some Hanafi scholass say thal the Hadith: «The best thing you take B
wage for is the Book of Allah», means that the action which most
eniitles 2 Muslitn to Allah's reward is yeading the Quar'am, and this does
not mean that a person should be paid by another for daing s0.@

The Campanbew® Traditons:

a) [tis reported om the autharity of Shu'bah that Ammer Ibn Yasir may
Allah be pleased with him gave some peaple a wage for reciting the
Qursnin Ramadan,?

b) Sufyan narrated that Sa'ad Thn Abi Waqgqas may Allah be pleased with
him said: «Whoevez recites Quran [ wil) give him two thonsanday, &

These treditions indleate the permissibility of taking a wage and hiring
out for teaching the Qur'an and Lhe other sciences of Shari’a,

The Cansensm of the Prople of Mudina;

Malik said: «1 have not boen infornied thst someons distiked to teach the
Quran and writing with pay»,”

Loghe:

a) Itis permissible totake a sustenance from the public treasury for

1) Sahih A)-Bukbari, Vol. 7, P. 241,

(2) Umdat A1-Qarl, voll. 12, P. 9.

(3) Autestod to its authentication In Huan in hix book Al-Muhals, Yol. B, F. 193,
{4) Therameabove-mentioned referance.

{S) An-Nafrawl, Al-Fawakih Ad-Dawani, Vol.2, P, 164,

8-
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them For the sake of being rewarded by Allah becgause most of the
people are preoccupled with their livelihood as well as the failure of the
public Ireasury 16 mest the need of those who perform them.

After reviewing atl the evidences, in may poinf of view, the strongest
opinion is that of those who hold the impermissibility of 1aking a wage or
hiring for offering Azan and leading Muslims in prayers becanse they based
their argument on the Sunnah, the sayings of the companions of the
Prophet (Pbuh) common sense,

Hirlag Sommeone io Teach the Qur’an and Shari’a Sctences:

Scholars are in disagreement on whether It is parmissible to take & wage
from students of the Qur’an and Shari'a sciences. They are divided into
three groups:

a) Those who are of the opinion that it i1 permissible to take & wage and
hire out to teach the Qur’sn and the Shari'a sciences.®

b) Those who hold that it is permissible to take a wage for teaching the
Qur’an and the Shari’a sciences on the condition that the teacher docs
not ask for a wage.™

¢) Those who are of the opimion that it Is Impermissible to hire out or take
a wage for teaching the Qur*an and ather Shari’a sciences,

The supporters of the first opinion based their argument on the Hedith
reported an the authority of 1bn Abbes may Allah be pleased with them
that «Same companions of the Messenger of Allah (Pbuh) passed bya
watering place beside it there was a man stung by a snake and one of the
people at the watering place askeil the companions, *‘Doss any one of you
perfomm incantation?™ one of the companions advanced towards the stung
man and read the Sura Al-Faiihah (The opzning)} upon which ilie man
revovered. The man broughd a sheep as a reward for the companion who

(1) Fawawi [bn Taimiyyah, Vol. 10, P, 202,

{2) Hashiyat Rad Al-Muhtar, Vol. 2, P. 240, Al-Bahr Ar-Rai’q, Vol. 3, P, §3, Shath
Manh Aj-Jaleel, Vol. 1, P. 450, Mawehib Aj-Jaleel, Vol 4, PP. 127, and 123, Mughni
AlMuhtaj, Vol. 2, P, 344, Al-Mughai, Vol. 3, P. 113, Awn Al-Bari, Vol. 4, P. 24.

3} AlMughni, Vol. 5, PP. 555 aed 558, Umdat Al-Qar, Vol, 12, P. 97, Awn Al-Bari,
Yol.4,P. 23,

(4) Tabyyin Al-Haqa'iq, Vol $, P. 124, Bad"al As-Sana‘i, Vol. 4 P. 191, Al-Mughni,
Vol, 5, PP, 555 and 559, Al-Kafi, Vol. 2, P, 304, Al-(nsaf, Vol. §, PP. 46 and 47,
Al-Mubaln, Yol. 8, PP. 194 and 195, Umdat Al-Qari, ¥ol. 12, P, 95,
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pay. This indicates that the Hadith reported by Umthman was narratad
alter this Hadith,

i) It may bethat by giving the silver 10 Abl Mahrouzah was meant to

arouse a desire in him Lo adhere (6 Islam due to his recent conversion 10
Tsiasm. P

Logl:
{) The Messenger of Allah (Phuh) allacated 2 cenain amount of money to

ii

=4

be paid for his workman in return for the job he bad dore, and it is
reported that the Messenger of Allah (Pbuh) said: «Whatever I [eave
behind after settling the expenses of my wives and my workman, is
charity».® If it is permissible to give 2 workman a wage for the job he
does, hence it is permissible also to give a wage for the Moa’zin for
offering Aza’n or basis of analogy.®! Ash-Shawkani opposed ta this
view bysaying that referencs to analogy is contrary to the text reported
about the Messenger of Allah (Phuh) indicating the impermissibility of
taking a wage for offering Azan,™

It is permissible ta take a charge for calling for and leadership in
prayers and it is permissible to hire for performing them as the case in
building mosques and archways, ™ Tbn Qudamah opposed this opinion
by sasying that by comparing this with the building of mosques and
archways on the basis of analogy is not accepted becauise the doer of
this building is not conditioned to be a sacrificer. [t may mean to be
¢lose to Allah and it may not. If the builder takes a wage for ft, it is
neither considered a sacrifice nor an act of worghip and therefore it is
invalid to be leoked upon as an act of sacrifice. Taking a charity does
not mean permmissioility of taking a wage as the case in judicature wheye
it is possibie to take sustenance from the public treasury, but at the
same time It {s impermissible to take a wage in return.®

iii) There is a dire need for a leader to kead the people in prayers, to inform

them of the prayer times and rarely you can find one who wm perform

(1} Nayl Al-Awtar, Vo, 4, P 45,

(2) Sahih Al-Bukhari, Voi. 8, P. 268,

(3 Nayl AFAwias, Vol 2, P, M,

@) Thesame Above-mentioned reference.
(5} Al-Mughsi, Vol. 5, P, 555,

(6 Al-Mughmi, Yol. 5, B. 551,
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of which seeks Lo be <lose (o Allh, and therefore it ls not permissible to
hite or take a wage In return for performing them on basis of analogy
as the case in offering prayers and fasting.'V

b) Both the Moa’zin and the leader in prayers are vicegerents of the
Messenger of Aliah and he did not take a wage for performing them.

¢) Calling for and leadership in prayers are acts of worship through the
performing of which 8 Muslim means to be close te Allah, and taking
wages for performing them spoils that end @

d) The calling for and Jeadership in prayers is a matter of co-operation
among Muslims to achieve obedience to Allah, and for this end no
wage should be taken in recarn.®

The supporters of the second opinicn have based their argument on the
following reazoning:

a) Calling for prayers i3 not an obligatory duty and therefore it is
permissible to hire someone to perform it and pay him in return. As for
the leadership in prayers it is not permissible to take a wage in return
for performing it, because the benefit gamed by it {offering prayersin
congregation) goes to the hired person and not to the one who hired
him.

b) The call for prayer is a collective duty and it can be offered on behalf
znd at the same time it is not imposed on a certain individual and for
this it is permissible to take a wage for its offering.

The supporters of the third opinion baseg their argurment on the Hadith
reported on the authority of Abi Mahzourah (may Allah bepleased with
him} that «The Messenger of Allah (Pbuh) ordered me to call for prayer
snd when I finished the call he gave me a package of silvers,® This
opinion has been opposed, Al-Ya'muri said that this Hadith has no
tvidence for twa reasons:

i} Thestory of Abi Mahzourah was at the beginning of his conversion to
Islam and before the conversion of Uthman Ibn Al-Aas whom the
Messenger of Ailah (Pbuh) had ordered not to take a Moa'zo with a

€1y Al-Mughni, vol. 3, P. 231,

Q) ‘The same above-mentioned reference.

() AlBabr Ar-Ra'iq, Vol. 3, P. 64.

(4} Sshil Jbn Hebban, Vol 3, P. 4, Sunnan An-Misse'l, Vol. 2, P. 5.
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and it is not permissible for him to be hired by anothet to fight in Jihad,

3. Jikadis an ac of worship which can not be performed en behalf of
another,

4. Every act of obedience 2 Muslir is ordained to perform in person does
nel accept hiring out and no one is allowed to perform it on behalf of
another such s the case in offering prayers,

Hiring for calling (Azsa) and Leading in Prayers (Imamah):

Scholars are in disagreement on this and divide into three trends:

a) Thoss wha hold it in permissible to hire or take a wage for leadership
and calliog for prayess.

b) Those who are of the opinion Lbat it is permissible (o hire and take 8
wage for calling far prayess only. This opmlon is supported by some
Maliki and the majority of Shafe scholars.

©) Those wha bold it allowahie to hire and take 8 wage for both calling for
and lesdership in prayers, and those who support this view are (he latest
generation of Hanefl scholars and some Malikis (this is Abmed’s
narration favoured by Fun Taimiyyah),®

The sopporters of the first opinion hased their argument on Uthrmam Tkm

Abi Al-Any’ Hadith (may Allah be pleased with him) when he said to the

Messenger of Allah (Pbuh): «O! Messenger of Allah appoint me imam

(leader in prayers) for my tribe. The Messenger pence be upon him said to

him; «You are their leader, follow their weakest and appoint a Mua®zin

(the ane who calls for prayer) who will nor take a wage for his Azann ™

Ibn Mas'ud may Allsh be pleased with him said: «Thers are four, wage

must not be taken for hteir performances Azan, reciting of Qur'an, setting

aparl of rights and judicature.

Laogically:

a) Calling for and Yeadership in prayers are acts ufworshlplhuperfnrmer

(1) Sharb Manh Aj-Jalcel, Vol, 1, B. 450, Al-Majmou’, Vol. 3, P. 127, Mughsi
Al-Mubtaj, Vol. 2, P, 344,

(2) Tabyyin Al-Haqa'ty, Vol, 5, P. 125, Hashiyat Rad Al-Mubntar, Yol. 2, P. 240, Sharh
Mach Aj-Jabeel, ¥ol. 1, P. 450, Al-Mughai, Vol, 3, P. 231, Fatawi 1bn Taimiyyah.
Vol. 30, P. 202, Nay) Al-Awiar, Vol 2, P, 44,

(9) Suonan Tbn Majah, Yol. 1, P. 216, Sunnan At-Tismizi, Yal. 1, P. 272,

(9 Nayl AbAwesr, Vol 2, P44,
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The supporters of the impermissibility of hiring someone to perform
Haijj and umra on behalf of another have based their argumenmt on their
logic for the following:

" 1- Hajj and Umra are physical acts of worshlp and must not be hired for
by analogy of impermissibility of hiring for performing prayers and
fasting. An-Nawawi opposed to this opinion by saying that comparing
Hajj and Umra with offering prayers and fasting on basis of analogy is
incarrect, since there is a difference hatween them because fasting and
offering prayers cannol be performed an behalf of another, while Hajj
and Umra aceept hiring out.™?

2. Hajj and Umra are acts performed in order to be dlase to Allah, and
therefore, wege must not be taken for their performance. An-Nawawi
oppased to this view by saying (hal the opéeion which helds that taking
of a wage for performing Hajj and Umra on behalf of another excludes
them from being sacrifice deeds can be refuted thus: it isallowable to
take sustenance from the public treasury to assist perform some
sacrificial acts of worship.®

After reviewing the above-mentioned evidences, [ strongly favour the
opinion of permissibility of hiring someons to perform Hajj and Umira
on behalf of another because the argiument of its supporters is based on
evidences from the Holy Qur’an Sunnah and common sense.

Hiring Someone to Launch Shad (Holy war) On Behalf of Another:

Scholars are in agreement that it is not permissible for a Mustim to hire
someone to launch Jihad on his behalf, or to reesive a wage for performing
it on behalf of another. The, based their argument on the following:

1- Jibad in the cause af Allahis to be launched by a Muslim and
performing it anly benefits the doer, and therefere it is not permissible
to take a wage fot it.®

2- If the need necessitates Tihad, a Muslim must respond to it in person

(1) Al-Mejmou’,vol. 7, P. £39.

{2) Thesumsz above-mentioned refersuce.

(3) Heshiyas Rad Al-Muhtar, Vol. 2, 240, Al-Bahr Ar-Ra'Rg, Vol. 3, P. 63, Al-Mabsow,
Yol. 4, P, 158, Bada'l As-Sana’i, Val. 3, P. 1288, Sharh Manh Aj-Jaleel, Vol. 1, P.
430, Al-Majmov’, Vol. 7, P, 139, Mugh;ﬂ Al-Muhiaj, Yol. 2, P. 344, Ai-Mughni,
Vol. 5, P. 55, Umdat Al-Quri, Vol. 12, P. 95,

.57
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From Lhe taxts:

All the texts which ordain hiring out and giving the workman & wage in

return for his pains as well as the permissibility of hiring out in gencral; and
hiring someone (o pexform Hajj and Umra on behaif of another is inchaded
within this command. All these evidences indicate (he permissibility since
there is no text given by the legislator to prohibit it.

Logleally:

a)

b

-

<}

Hzjj and Umira are worshipping acts which can be performed by
someone on hehalf of another and a wage can be received In return by
analogy of the permissibility of hiring someone to distribute charity and
the like.

It is permissible to take from the public treasury a sustenance to
perform Hajj and henee it is permissible to take a wage for performing
it as the case in permissibility of bullding mosques and archways, Tbn
Qudamah opposed to this opinion by saying that:

i) Whichever act for which sustenance is taken from the public
treasury is different from the one bired for, because sustenance
from ihe public treasury is giveri to acts which benefit the performer .
and others becanse the public treasury is crealed to serve the
interests of Muslims, If this act is intended to benefit Muslims, the
performer is entidled Lo (ake 2 wags for it because he deserves I,
Cemparing Hajj and umra with building mosques the archways is
incortect because the performer of Hajj and Umra is considered
amiong the sacrificers whereas the builder of mosques and archways
is not always a sacrificer because he may be and be may not_ If he
takes a wage then he is oot a sacrificer, ™

There is a nced to hire someone to perform Hajj and Umra on the
hehalf of the deceased, the weak who cannot perform them by himself
and due to non-availability of doner to perform them on thejr behalf.
Therefore n wage musi be paid to the perfarmer. [bn Abdeen disagreed
with the above-mentioned opinion by saying that it is nat necessary to
hire for Hajj and Umra Because the money can be glven to the
performer on hehalf of another to meet the expenses he spent on
himself,®

—

ii

n

&)

AlMoughei, Vol. 5, P. 558,
AlMughnl, Val. 3, P. 231,
Hashiyat Rad Al-Muhtar, Vol. 2, P, 240,
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We conclude the fallowing:

1- These deeds are acts of worship of # pecuniary nature and one can
authorizes another to perform them on hig behalf, and, therefors,
charging For performing them is parmissible,

2- These deeds are mot obligatary to be done by workmen and
consequently they can recompensed for carrying them out by analogy
of the example of building a mosque.®

Hiring Someone (¢ Perform Haj) and Umrs:

Scholars are in disagreement on the permissibility of hiring someone to
perform Hajj and Umra on hehalf of a deceased, a sick person whose
health condition is hopeless te recover or an old man who is physically
weak.,

They are of 1wo opinions:

a) Those who held the permissibility to perform Hajj and Umra un behalf
of someone and receiving a wage for it. This opinion Is backed by Ibn
Al-Maunzir, the latest gensration of Hanafi scholars such as Abi Nasr,
Abi Al-Layth and others, the majority of Maliki scholars but they do
not recommend it, Shafei school of thought (2 narration ascribed to
Ahmed) and Al-Dhahiriyah schoul of thought,®

b} Thase whe bold the impermissibility of performing Hajj and Umra on
behalf of someons and taking a wage in return. They hold that the one
who performs them on behalf should be given only the expenditure
charges. This opinion is supported by Ad-Dahak, Ata, Az-Zahri,
Ishaq, the majority of Hanali school of thought and some Maliki
scholars (a narration ascribed to Ahmed and it is known in their
school).®

The supporters of the first opinion have based their argument on the
following:

1) AFMuntaga, Yel. 2, P. 271,

@) As-Sarkkasl, Al Mabsout, vol, 4, P. 154,

) Al-Muntaqa, vol. 2, P. 271, Sharh Aj-Jakd, Vol. 1, P, 450, AlL-Majmou’, ¥ol. 7, P,
139, Al-Mughsi, Yol. 3, P, 231, Al-KaH, Vol. 2, P. 303, Al-Muhala, Vol TPP.
273-274,

(4) Hashiyat Rad Al-Mukivar, Val. 2, P, 240, Al-Mabsout, Vol 4, P, 118, Mawahle
Aj-Jaleel, Yol. 2, P. 533, Al-Majmow’, Vol. 7, P. 135, Al-Mughal, Yol. 3,
Al-Muhala, Yol, P, 274,
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behalf of someone is permissibls because they are not obligatory duties on
the one wha performs them and he is oot doing them for himself but for
another while the payer spends his money in obeying Allah and therefore be
wmight expect to be rewarded,

The supporters of the second opinion based thelr agrument on theis
belief that of fering prayers and fasting are acts of worship considered pious
acts Tor the performing of which there should be not worldly recompense.
a) If the peformer receives payment for their performance then they will
not be counted as deeds of sacrifice or plous acts of worship which
should be performed purely and solely for Allah's sake.

Prayers and fasting ae acts of sacrifice which benefit only their

performer and the one who takes a payment for peforming them on

behalf of another cannot get benefit from them. Therefore, it is not

permissible Lo hire someone to perform them not to speak of receiving

a wage for their performance,

¢) Prayers and fasting arc physical acts of worshlp which do not accept to
be performed on bebalf of someone and thus it is not permissible for
the wageworker to perform them on behalf of the one upon whom ihey
are obligatory.

In my view, the first opinion is the strongest hecause their evidences
indicated the permisibility of hiring out in general which include hiring ot
for performing acts of worship and sacrifice and there is no text from the
fegislator prohibiting it. As far the second epinion it is acoepted but the finst
opinien is favoured over i,

Hiring to Distribsde Zakah and Slaughtering Of Immolation On Behalf:

The majority of scholars are in agrcement on the permissibility of hixfing
someone to distribute Zakah and staughter of immolation on hehalf of
another as well as to take a wage in return, ® Their argument is based on
the previons Verses and Ahadithwlich prove the permissibility of hiring owl
in general and since distribution of Zakah and slaughtering of immolation
on behalf of someonears included in the rules set by these verses, and since
there 15 no text from the legislator prohibiting these deads.

b

—

(1) Al-Muhala, Vol. 8, p. 182,

() Al-Baji, Al-Muntaga, Yoi, 2, P, 271, Mughni Al-Muhtaj, Vol. 2, P. 344, Zpd
Al-Multal, Vol. 2, P, 318, Kashal Al-Qina', Vol. 4, p. 13, AFMuhala, Vol B, P.
192,
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b) Thase who do not hold the permissibility of performing prayer and
fasting o behalf of someone as well as receiving payment in return.
Those scholars who are supporters of this oplmion are the Hanafis, the
majority of the scholars of Maliki and Shafei, The Hanbali school of
thought hold that it s permissible to perform obligatory fasting on
behalf of a deceased and take payment in return. ™ The supporers of
the first opinion based their argument on the verse:

“After payment of legacies and debt"®

This verse has shown that the settlement of the decensed’s debis had the
priority over the rights of the inheritors. As for prayer and fasting they are
twa obligations which shoa!d have been performed by the deceased. And
since they are Jlke debts which the deceased owes Allah Almighty,
therefore, it is permissible for the one who performs them on behalf of the
deceased to get pald in return. The Almighty Allah says:

“1f they suckle your (offspring)”

“‘glve them (heir mompuse".m

This is a command from Allah to give the wet nurse her wage if she
suckles our baby and this is no doubt an indication to the general
permissiblity of taking payment in return for a job done. They also
supported their argument by the Hadith narrated by Ibn Abbas may Allah
be pleased with them that the Prophet {Pbuh) got capped and gave the one
who cupped bim his wage.'? Ibn Umar may Allnh be pleased with them
reported that the Messenger of Allah said: «Cive the workman his wage
before his sweat driesw. This is an order form Allah’s Messenger showing
the permissibility of hiring and he urged to give the workman his charge
after being benefited Froem his work. The order here is general including atl
acts of hiring out and even including hiring out for performing prayers and
fasting om behalf of somecne alm since there is no text from the legislator
prohibiting it.

It is sensible that taking payment on performing salat and fasting on

(1) Rad Al-Mubear, Yol. 2, . 240, Ai-Bahr Ar-Ra'iq, Vol. 3, P. 64, Mawahib Aj-lakel,
Vol. 2, PP. 543-544, Al-Majmon’, Yol. 7, P. 135, AHMughni, Vol, 3, P. 231, VoL 5,
357,

§2) Surat An-Nisa, Verse 12,

(3) Swrap At-Talaq, verse 6.

4 Szhih Al-Bukhari, Vol, 3, P. 189, Szhih Muslim, vol. 3, P. 1304,
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figh, hadith and the like. Scholars are n agreement on the
permissibitity of taking payment from public treasury in return for
carrying them out because the performance of these deeds assist in
obeying the Almighty Allah. In arder to clarify the rule on taking
payment on these acts, They have been divided into categories:

i

ii)

decds the doer of which is not included among those who sacrifice
such ax teaching of handwriting, arithmetic, and permissible
poetry, building of masques and the like. In this category ft is
allowsble for the doer to take payment or to hire out samegne to
perform them because they can be performed by a Muslim or a
non-Muslim. If planting trees and building of houses and the like
have been dane on basis of wage they caanol be included as
saceifiees.

Deeds the doer of which is sacrificer: The doer in this categaryis
conditioned to be a Muslim to perform deeds like calling for
prayers, leadership in prayer, teaching the Qur'an and the like.
Schalars have disagreed on the permissibility of hiring out or
paying those who perform them. The grigin of this disagreement is
the dispute over the acts of worship which can be performed on
behaif of someone ¢lse and those which cannot be. Hiring out is
permissible in the case of the acts of worship which can be
performed by someone in piace of another; while the acts which do
not allow representation are not to be hired out on.®

Payment on Performing Prayer and Fusing on Belialf of Someone:

The majerity of scholars are in agreement that (he two rak*ahs of

circumambulation the Ka'ba in Hejj and Umra which are performed on
behalf of someone can be paid for.™ Scholars are in disagreement
concerning the payment of the one who performs prayers and fasting on
behalf of another, They are of two opinians:

a) Those who hold the permissibility of performing them on behalf of

someone and taking a payment in return.

{1} Al-Meghni ¥ol. 3, P. 231, Vol, §, P, 559.
(2) Heshiyat Ad-Dusaugi Yol. 4, P. 22, Al-Mughai Vol 5, P, 558, Mughni Al-Muhtaj

Vol. Z.P. 344,

[3) Heshiyat Rad Al-Muhlar Yol. 2, P. 237, Mughni Al-Muhte], Vol. 2, P. 144,

Af-Muhals, Vol. 7, PP. 8 and 39.
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to enable the lessee to get benefited from il such as lease of acar ora
house.

b) Hire of Ohligation:

<}

This s 2 type of hiring in which thc workman accepts to do a cerlain
job whether he does it by himself or through someone else such as
tailoring or building a house.

Real Bstate Hiring: To be hired in order to get benefited from such as
a house rented to be lived in or a piece of land to be used in agriculture.

d) Bmpioyment of Human Resources:

May he ia employment of & person by somecne (or one year or may
be 1o employ him to carry out an obligation such as tailoring a garment
or building a house.”

The Meaning of Worship And Secrifice:

Schoelars have identified worship as submission and humiliation to

glorify the Almighty Allah® such as performance of Salat (Prayer) and
Haij (Pilgrimage). As for sacrifice, It has been identified by scholars as
whatsver that makes you near to Altah end [n other words to glorify him by
performing some deeds that pleases Allah such as mosques building and the
like. &)

)

b)

Scholars have divided sacrifices into two nrpes

deeds which only benefit the doer such as worshipping by performing
prayers, fasting, performance of Hajj and Umra rites For himself,
Payment of Zakat for himself and every ather ohligation which is
bound on the person to perform. In this kind of jobs the deer is not to
be compensated by wage in return for carrying them out,

deeds which other people may get beaefited from such as judiciary,
ruling, calling for prayers, leadership in prayer, teaching the Qus’an

1O

2

Gy
4

Bade'i As-Sanai vol. 4, P, 174, Tuhfat AL-Fuqahe® Vol, 3 P, 476, Hashiyat
Ad-Dusougi Vol. 4, P. 3, Al-Muthazab Vol. 1, . 402, Kashaf Al-Qine’ Vol. 3 PP,
361-564,

Tbn Nujaim, Aj-Bahr Ar-Ratiq Vol. 3 P, 64, Ton Abdesn, Rad AlMuMtar Vol. 2, P,
3%

The same twa above mentioned references.

Al-Mabsout Yel. 4, P. 153, Al-Mughni VoL, 5, P, 559, Kashaf Al-Qina’ Vol, 4, P. 12,
Al-Muhata Vol_B, P. I9).
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In addition to the above-mentioned evidences they also suppart their
opinion by the consensus of the scholars. Ibm Qudamah said tha scholary
had all along and in every place unanimousiy agreed on the permissibility
of payment. ¥

The supporters of the second opinion who hold impermissibility of
payment have bused their argumenl on the followimg:

I- Payment includes aleatory (risk) which is forbldden and, therefore, is
invalid because it is getting into contract based on nonexistent beneflt
and this kind of contract is invalid by agreement because the usefulness
of the hired party dilfers according to his activeness or slackness,
strength or weakness, therefore it inchudes lack of knowledge. But the
majority of scholars had objected to this reasening by saying that
aleatory is the state of hesitation: between two things, while hiring in the
most is safe. If there Is risk it will be very linle and it can be pardoned
due to the need of the people (o it and to the fact that it is necessary,
and the usefulness of the workman can be known through practising
his job and the time spant on the job and hence there is no ighorance
involved.®

2- The aim of hiring is to give benefits. This cannot be obtainable at the
time of contracting becanse it cores gradually. Therefore they congider
the contract on it is invalid becausa it is deemed sale of something
uncreaied yel. Al-Kasani dissgreed with this evidence and sald that
there is no place here for analogy to be applied because the Almight
Allah Has permitted the contracts tn meel the people's peeds
represented in hiring.

After studying all these evidences and the opposition views, it scems
10 me that the strongest statement is the opinion of the majority of
scholars which supparis the permissibility of hiring cut.

Types Of Hiring:

a) Personal property Hiring: This includes acceptance of the workman to
work for someone for a ¢zrtain period or to give him a materlal which
can be seen by the naked eve or by pointing te it or by description o as

(1)} Al-Mughei Vol. 5, P, 433,
{2) Bad’ai ArSanai 47174, AbMughai Vol. SP. 433.
(3) Bada'j AsSana’h, Yol. 4 P. 174,



= Vol. Vi, 1994 23rd Edilion, © R h Journgl ¢

IJARAH (PAYMENT) ON WORSHIPPINGS
AND SACRIFICES

By: Dr. Abdul-Fatah Mahmood Idrees*

Ejarah in Arabic means payment, The pay given in return for a work.!"
According to jurists it means a contract being agreed upon on known
benefir and compensation. @

Rule On Payment:

Scholers are in disagreement on the rule of payment and they are of two

opinions: a) those who hold it is permissible;*” and b) those whe hold that
it is not permissible such as Abdur-Raman Ibn Al-Asam, Ibn Aliyah and
some later disciples of the f ollowers.®

The supporters of the former opindon have based their evidences on the
following verse:

“‘Aad if they swekde your (off s

Glve them their recompense™. 2
The above verse shows that the payment should be given to the woman if
she suckles the baby. Also, they (scholars) have supported their opinion by
two Hadiths reported by Alsha that the Prohpet (pbuh) hired a pagan from
Bani ad-Dayil to guide and show him the way.® The Prophet peace be
upon him said that «Give the workman his wage before his sweat driess,®
This indicates the permissibility of payment.

(*) Assistant Professor of Comparative Jnrisprudence ar the College of Sharl’a and Law,
University of Al-Azlw, Cairo, Egypt.

{1} Al-Fayrouz Abadi; Al-Qamons AkMubeit 1/362, 1bn Manghour, Lisanu-Al-Arab,
4/10.

(2) Az-Zzila'i, Tabyyln Al-Heqa'iq 5/105, Hashiyat Ad-Dusougi, 4/44, Ash-Shicbeini,
Mughai Al-Muhtaj, 2/332, Al-Bahouti, Sharh Munteha Al-Iradat, 2/350.

(3) AlKasani Badd'i As-Sana'i Vol, 4, P, 174, Ton Rushd, Rldayat Al-Mujtahid, 2/182,
Tmam Ash-Shafed, Al-Umm Vol. 3, P. 250, Al-Bahout] Eashaf Al-Qina’ Vol. 3, P.
546,

{4] Bidayat Al-Mvjlahid Vol. 2. P. 183, lbn Qudamah, Al-Mughni Vol. 5, P. 433,

(5) Surat Al-Talaq, verse 6,

{6) Sahih Al-Bukheri, val. 2, P. 1B1.

{7t Al-Beihaqi, As-Sunnan AFKubra, Vol. §, P. 121, Sunnan lbn Majah Vol. 2, P. 817

.49



* The Yaloe OF Poagibhe Property *

- to - hand is an indication of the end of the bartering and using the means

of exchange (money) and values. Also it means fighting monopolization by

dealing in these kinds by means of exchange and assessment of value.

(money} or other means that replace it.

The Hadith comprises three rules complementing each other:

&) The valued properties are not salable unless it is like for like if they are
of one kind. Tf they are different, then hand - to - hand dealis1o be
carried aut.

&) Asfor therest, they are to be deall in by using means of exchange
{money).

c} Esiablishment of the rule. Then if the types differed (varied), one is
allowed to sell the way he wishes through hand - to - kand dealings.
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and weight do not matter, ) If the equality Is not achieved the sale is
invalid (this means to sell a commodity for another, whichis called
bartering). This fs the opinion of Abi Hanifah, Shafei and the majority of
scholas. imam Malik said that it is permissible to sell some measnred
properties for others in Iump which is not faveured by Tbn Qudamah due to
the Hadith of ihe Prophet (Pbuh): «Gold for gald with equal weight and
silver for silver, weight for weight, whezt for wheat, measurement scale for
measurement scale, and barley for barley, mudd for mudd, and whoever
overweighs or asks for overweighing is a usurer».

4+ The Valued, Measured, Weighed and Foads:

The Ahadith of the Prophet have not indicated the increase in
measurement when the types of a commaxdity are different, therefore the
condition of similarity is no longer of any importance according to the
Prophet’s (Pbuh) saying: «If these types are different sell as you wish even
hand for hand». @ If the types are different then sell in any way you like if
the deal (bargain) is earrled our hand - to - hand. Thus, if the lypes are
different, then the prohibition here lics with the usury of delay and that is
why hand - to - hand dealing is conditioned.

The Objective Behind Preserving Capital im Shari’a:

This objective is to achleye bloeming in the markets through dealing in
goid and silver and hence it becomes a legal abjective. And the Hadith
accomplishes this: «Gold for goid and silver for silver, through similag
weights and amonts and through a band - te - hand deal», or else it would
be trade in gold and silver which is legally forbidden. Thus we ar¢ allowed
to use them in our dealings and not to make them the object of our
dealings.

This means that don't sell valued properties or gold and silver and don*t
exchange them unless there is equality in the two exchanges, otherwise it
will be a kind of trade in sflver and gold which is prohibited by the Shari’s,
Thus the Hadith indicates to make them as means of transaction but not to
deal in them.

As for the dealing in bariey, wheat, dates and sah like for like and hand

{1} Seelbm Qudamah Ask-Sharh Al-Kabeer, vol. 2, p. 43.
(2] Sahib Muslim Bi Sharh Ao-Nawawi, vol. 11, 1. 14,
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 The Value Of Fungidie Property *

amount of them for an unknown amount. Al-Baji said that the stalement
of the prophet (Phuh): «Don’t sell gold for gold unless they are equal to
each other...» is a general rule in selling gold either coined, raw, shaped,
good or bad,

He prohibited overweihing one side against the ather no metter how little
the increase was. He also prohibited selling an absent amount for a presnit
one because seizing the property is a condition in this type of sale contracts.
Ubadah reported that the Prophet (Pbuh) said: «Gold is for gold ejther in
raw or in valug, and diver Hkewlsen. As-Sana’anl said in Sudbul As-Salam:
(The word gold is gmml for any form of gold whether coined or not, and
likewise with paper).””} Also, Al-Ksani said in Al-Bada'i: {As for gold and
sitver it is impermissible ta self themn with & differential in weight whether
they were similar in type and description, coined in Dirhams or in Dinars,
shaped, law ol good or bad quality). {bn Rushd said in Bidayst
Al-Mujtahid:® (The majority of sholars arc in agreement that coined, raw
or shaped gold are all alike in prohibitlon of sale with difference in weight
according to the majority of the Ahadith reported in ihis regard. The
majority of scholars are in agreement that it is a condilion that the
properties being exchanged be present.

Some of the scholars hold that the quality of value in gold and sfiver is
not obliging and this means that if gold and silver are ingets, the quality of
valuc will be lost and be regarded as commadities and be dealt with as
commodities in sale and purchaging. Ton Qudamah says: «(In Al-Mughni)
A piece of gold or silver is treated like poods because it is suhject ta Increase
and decrease in value as the case in other goods», It is stated in Hashyat
Ad-Dusoqui Ala Ash-Sharh Al-Kabeer: (Unceined gold is goods, there is
no Zakah on their vatue even if they reached the minimum amount liable to
payment of Zakah.

3. The mensured, weighed, counted, foods and saved properties:

Scholars are in agreement that the equality should be observed in the
measured and the welghed and the like and whenever the similarity and
equallty are achieved, then differences in things other than measurement

{) Void.,p.35.
{2) Vol.2,p, 148,
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a) Thesale of goods for prices is permissible because there is no usury in
prices for goods dealings.
b) Sale of & value for another value, and it is divided into two:

i} Sale of gold for g01d and sllver for yilver, and there should be no
in¢rease in one value against the other. They should be similar
beause in the fungibls peoperty the twa exchanges must be equal in
order to avoid usury of exczsy,

ii) The sale of gold for silvr or Dirhams for Dinars which is called sarf
(money exchanging): It Is prohiblted to delay in this kind of sale
because debay means increass

3-The Value of Gold and Sflver:

The Malikl, Shafri and Hanbali schooks of thought hold that the reason
behind prohibition of usury in gold and silver is due to the value since they
are values in themselves, or their being genus of values or the capital for
yalues and values for damaged pmpﬂti:s.“:' According to the Hanafis,
Ahmad’s narratlon,®! (he reasom behind profibition of usury in gold and
silver is due 1o the weight.

Disagreement regarding thie permanence of value In gold and silver:

Scholars are in disagreemens on the value of gold and silver, Some of
them are of the opinion that the raw statz and the value of both of them are
sirailar and equal, AHMosali says™, «Gold and silves have been created by
Allah far growth and prosperity because they are originally the price for
other propertiesy . Also As-Sarkhbasi says:m «Gold and silver have been
created as values for the benefil of fluctuetion and disposition.

The Sale of Gold (fn Raw and In Valwe):

Abi Sa’esd Al-Khudri reported that the Prophet {Pbub) said: «Don’t sell
gold for gold unless they are equal to cach other, don’t increase par side
against the other; and don’t sell paper for paper unless they are equal and
don't increase one stde against the other, and do not se¢i] any unknown

(1} See Bidayat Al-Mujahid, vol 2, p. 122. )

(2} Al-Mughai, vol. 4, p. 124 and the foBlowing pagss, Alam Al-Muwaqiten, vol. 2, p.
.

(3) Al-fkhtbar 1l Ta'alsei Al-Mokktar, b, 109.

(4} Al-Mabsout, As-Sarkhasi, p. 192.
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majority of scholars If it & sold for e similar property with an increase
in the value of ome of the two exchanges
The Yaloe of Fungible Praperty:

The funigible property is permissible to be a pn‘ce for things, or a means
of exchange or a measure for quantities (values)® because it can be e debt
and accepts specificatlon such as goid silver, the measured and weighed
propesties,

1- Sale And Its Types:

The value gaverns exchanges and oa its tap is sale which mt‘-ans to
exchange property for propeety by handiag over oF galnmg 3 {mam
Ash-Shawkani has dvided sale into four types:*

a) Abschutesale, to sell an item for & price such as a gacment for dirhams.,

b) Bartering, to sell an {tem for an item such as a garment for e Sa’a
{measure) of wheat.

¢) Forward buying {As-Salam) {0 sell a certain merchandise described in
type wnd amount and receive the price while delivery is postponed to an
appointed date,

d) Money exchanging sale (Sarf) ta scll a valuc for a value such as gokd for
sitver,

2-If gold and silver assume values (P’rices):

(Dinar is the coined gold and Dirham is the coined sitver) Lhat is to say
Dinars and Dirhurms have been taken as fungible properties, the equality (in
value) must be observed in their exchange because the difference in their
value makes the fungible properiy in disharmony with its nature and
gonsequently distrubs the balance of the deal,

The details are as folows!

(1) See Badran Abu Al-Aynayyin, Nadhariyyet Al-Milkiyyah wa Al-Uquod, Dy, Sam{
Hurnoud, Tarweer AFAmal Al-Masrafiyyah, P. 182 and the following pages, se¢ also
fatawa Ibn Taimiyyah, vol, 23, p. 470,

(2) Ash-Shawkimo, Naylu Al-Awtar, vol. $, p. 16,

) Ton Qudamah, Ash-Shach Al-Kabeer, vol. 2, . 305, Tahyyin Al-Haqe'iq, Az-Zayls,
vol.4,p. 2.

{4) Naylu Al-Awtar, vol. 5. p. 16

(5) Al-Fatawa, v01,29, p. 470.
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lots of Jand, buildings, animals, pleces of cloth of differents types the value
of which varies according to each unit, and are measured by the meter, the
yard of the ell. They alsa include precious stones and goods of different
types. All fungible propoertics can be considered ad-valorem properties if
they become non-existent in the market and nothing similar 10 them is to be
found in the stores,

Chaglag the Fungible to Non-Fangihle (ad-valorem) sad Yice Yersa:

1t is pessible, through the interference of the facior of time, that the ad-
valorem be changed into fungible. The progress and accuracy of industry
have turned a lot of the ad-valorem properties into fungibic properties like
in the case with cloth and books, especially after the invention of weaving
and printing machines which produce items of similar parts without any
disparity. Likewise, the fungible property can be changed to 2 non-fungible
(ad-valorem) property such as books by adding margins and notes (o them
and thus gain extra value, and also as in Lthe case with old antiques and
which are no longer used and iherefore become rar¢ and valuable.

The Practical Results Qriginating From The Difference Between Fungible
and Non-Fungible Properties:

{- Liability in case of damage: The fungible peoperty is to be compensated
for by a similar fungidle property. As for the non-fungible property, it
has to be compensated far by its value since there is nothing similar or
&qual to it. .

2~ The fungible property is acceptable 1o be a debt so long as it is not a
debt in itself. Thefefore, it is impermissible to seil a sheep or a cow for
cxample unless it is stated in the contracl to sell a definite one
distinguished from the rest.

3. Bxcess usury does not appear in selling an ad Valorem property for
anothet because both exchanges have a value different from one
another, therefore it is permissible to sell 8 horse for two horses, ora
sheep for two due to absence of squality or similitude which is present
in fungible property. This is the opinion of the majority of scholars. As
for the fungible property, it is subject to excess usuary according to the
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before taking hold of it. Things other than food are impermissible to be
sold before taking hold of, especially through purchase.”
Secondly: Ability To Twrn Over the Sold Properiy o the Purchaser:

Turning over of the sold property is one of the contract conditions
according to the mejority of scholars. ™ It is impermissible to sella
porperty which one is nnable to hand over to purchaser because |t is similar
lo being non-existent which 1s considered aleatory. And since sate means
that the property be at U disposal of the purchaser, then the sale is invalid
if this purpose is not achieved.® If the sold property is known through
description and its place is known and it is owned by a known person
who is trustworthy and not expected to hinder turning over, the sale is
considered valid hecuuse the condition of being able to turn over Is
achieved.® 11 the delivery of the sold property is not achieved the
purchaser has the right to annual the contract because the contract in this
case is pot binding. ™
Thirdly: Fungiblc and Non-Famgible (Ad Valerem) Properties:

Fungible praperty means a property the units and parts of which are
equal without any considerable difference ta he spotied. The rule in this
case ts the equality and similarity which lead to the agresment in the value
of the units and parts which are equal in measure and weighi, or in units
similar in size, The fungible properties inchxle every measured and weighed
and counted properties and the goods of the same kind if the units and
parts of the propertics were, similar (without considerable differences), like
printed copies of the same cdition of one book, and also cloths of the same
type and guality.

A non-funigible {ad valorem) property k the property the units and parts
of which vary considerably from one to anothr, and no unit is to substinne
another; or if they are not different but there are no similar iterns available
in the markets. This includes movable and immovable properties such ag

{1) Al-Muhalla, vol. 8, p. 518 and the following pages, .

(2} Al-Mughud, vol. 4, p. 200, Al-Majmow’, vol. %, p. 149, [bn Abdeen, vol. 4, p. 7.

(3) Al-Moharah, val. 1, p. 263.

{4) Bidayat Al-Mujtahi, vol. 2, p. 158, Al-Mudzwanah, vol. 9, P. 155.

(8 Ar-Rawdh Al-Muarbi's, Sharh zad AlMustangi‘a vol 1, pp. 35 and 36, Ad-Dusougl
Ala Ash.Shark AbKabeer, Ad-Dirdai, vol. 3, p. 10
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have owned before taking hold of it; whereas commutative contracts which

are not meant for cheating such as a koan, it is permissible to self the property
before seizing it. These are considered pontracts of [eniency. It is alse

permissible to sell the property contracid en by means of commutative

contracts which oscillate between cheat and liniency such as partnership

contract and this befors seizur¢ of the preperty on condition that these

contracts should not be subject (o decrease and incrase becanse in this case
they would be meant for leniency. !

According to the Hanabila school the countervalee for a property awned
by a contract and this comtract is susciptible t0 anmubment before seizre of
property, this countervalue is not to be disposed of before seizure, like in
cases of lease. Bart the property upon the damage of which the coniract is
not te he annuled is permissible to be disposed of before seizure, asin
Khula' since the requisite for the disposal is existent. It is not allowed to
enter into contract based on another which stands the risk of being annuled
due to wasting of thic property subject of the contract. The oppositc,
however, is allowed in case there is no risk ¢f annulment.®

As for the properly which is owned by inheritance or hequest itis
permissible for the owner to sell it before taking hold of it, The purchaser
ia nov considered liable in cases of measured, weighed and counted
properties undl after he has taken hold of the property. Other than that can
be soid before being taker hold of. 1f it was damag, it is to be borm down
on Lthe purchaser. A seller is not allawed to setl a property for which be is
not to be hield liable unless he seizes it, this seller is not allowed to sell that
property before he had taken hold of it. The liability for a sold property
through description or seeing should be on the seller until the purchaser
takes hold of it, and therefore, it is impermissible to be sold before seizure.
Every property which would be seized is to be born down on the seller if it
was damaged before seizure.™

According to Dhahiri school of thonght il_ is impermissible to sell food

{1} See Bidayat Al-Mujtahid, vol. 2, p. 146, AF-Muntags, vol. 4, p. 280,

(@} Al-Mughni, vol. 4, p. 134 and the fellowing pages, Al-Fataws, Al-Sheikh Ibn
Talmiyyah, vel, 29,p. 506. -

() See Ash-Sharh AFKabeer Ala Mato Al-Muganaa®, Ibn Qudamah, vol. 2, p. 405,
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owner, ! Relinquishment means to tet the sokl property at the disposal
of the purchaser.

b} Inmovable property, according to the majority of scholars, the laking
hold of the sokl property is by measuring the measured, weighing the
weighed and counting the counted propesties.® Taking bold of the
property in a heap, clothes and animals is by moving them, Taking
hoid of movable property sold in lump is by giving it up to the
purchaser gccording to the majority of scholars of maliki. In another
narration it s achieved by transporting it, and this is the opinion of the
Hanabilah. As for the Shaleis, seizing of a property is based onthe
customs.®! Some scholars are of the opinion that taking hold of all
propertics is through relinquishment of the sold property to the
puxchmr.m

3- Rule on seiling the property which is not taken hold of:

The Hanafis are of the opinion that if any properly is damaged before
taking hold of it, the contract of sale Is annulled. It cannot be at the
purchaser’s disposal before taking hold of it as the case in sale and lease, As
for the other properties which are owned by means other than a contract,
they can be disposed of before taking bold of them such as dowry and
khul’a {divorce at the instance of the wife whe pays a compensation).*?
Shafeis are in agreement with Hanafis on the basis of the rule. According
1¢ them, it is impermissible to sell a property owned by a contract of the
commutarive contracts before taking hold of it such as sale and jease, but
they disagree with them concerning dower which they include in the
prohibition because they fear its return for a valid reasom before coition. As
for the Malikis, they differentiate between the commutative contracts
which ate meant for cheating such as sale and tease as well dower coniracts
and the like, In these types of contracts it is impermissible to sell what you

{1) Al-Mughni, vol. 4, p. 11, Ad-Dusouqi Ala Ash-Sharh Al-Kabeer, vol. 3, p. 126,
Al-Majmou’ Shach Al-Mohazsh, vol. 9, p. 283.

(2) Ibtm Abdetn, vol. 4, p. 266, Ad-Duscngi Ala Ash-Sharh Al-Kabeer, vol. 3, p. 126,
Al-Muoghai, vol. 4, p. L1).

3) A-Majmou’, vol. 9, p. 275 and the following pages.

{4) Al-Mughai, vol. 4, p. 111 and the follwing pages,

(8) Al-Buia'ivol, §, pp. 130-181, Ion Abdeen, vol, 4, pp. 224-225.
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measurd» [’ [bn Umar reported that the Prophet (Pbukh) said: «He
whoagmys a measured or weighed food should not sell it unless he seizes
it

Schalars arc in disagreement concerning the foltowing:

a)

b)

o)

d)

Definition of food: Some scholars defined it as wheat, and others
defined it as all types of food known to the people. Food in the Maliki
schaol of thought includes all types that Zakat is obligated on from
greins and anything eaten with bread.

Is the prohibition of selling the property before seizing Is confined onty
Lo the meagurad, weighed, counted or merasured in cubit food, or it
includes sale in lump?. Seme schalars hold that the prohibition is
Hmited only to specifled food and the rest of scholars are of the apinion
that it also includes food s0ld in Jump because the Ahadith in which
food was mentioned were of a general nature.

Does the prohibition include movable and immovable praperty, or is it
fimited to food omly? some scholars hold that the prohibition is limited
to food only because the Prophet (Pbuh) had prohibited its sale before
seizing it and this indicated that it is permissible to sell property other
than foed before taking hold of it. Scme scholars hold that the
prohibition is not limited to foed, and that the prohibition includes
movable and immovakle property.

Is the prohibition of sale before seizare limited to the property
possessed through purchase only, or does it also include property
possessed throught other ways. Seme scholars hold that it is limited to
property possessed by purchase, that is, through a contact of sale, The
rest of the scholars are of the opinion that it i1 limited to property
possessed through other ways, sich as inheritancs.

2- What is meant By Taking Hold of a Certain Property, and whal is
Originated from It?

a)

Inimmovable property, taking hold means 1o relinquish without
hinderance such as apening the door or giving the k¢ys to the new

(1) Sahih AlBukhari, vol. 3, p. 68, Sshih Muslim, vel. 1, P. 168.
% Musnad Al-fmam Ahmad, vol. 1, P. 111,
{3 Al-Mawart's, val. 4, p. 289,
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Thus, the permissibility of lawful benefilling is an element of
capitalization agreed upon by juriats,

ii) Itis conditioned that the capital dealt with in contracts be valuable, ke
in selling and leasing; and only the valuable property can be sold, and
lawful capital cannot be sold or granted.

iil) Liability for wasted capital pertains only to valuable capital, not to the
unvaluable one."

Secondly: Movable and immovable Properiles;

Immovable property means that it cannot be moved from one place ta
another and this applies to the land, As for the movable property, this
includes animals, goods, gold, silver, measured and weighed matexials.

The Practieal Results Originating From The Differences Between The

Movable and Immovable Progertles:

1- Preemption and mortmain are not valid except in immovabl¢ properties
in general.

2- Dispostion of a minoe’s curator is limited when it comes to immovable
property and he §5 not allowed to sell immovable property unless there
is 2 legal justification to do so. He is allowed to scll the movable
property first to settle the minor’s debts,

3- [f the immovabie property is a subject matter of a selling contract, it is
permissible for the purchaser to dispose of it before taking held of it
according to some Scholars. It is impermissible for the purchaser to sell
the movable property before taking hold of it bacause the movable
property can be subject to damage and therefore if it is damaged before
taking held of it, the sale is invalidaied. Because of the importance of
this issue, I would like o show the scholars’ opinions on it,

Firstly: Disposition of the property before teking held of it:
Prohibition of selling the property befor taking hold of it. 1bn Abbas
may Allah be pleased with them reporied that the Prophet (Pbub) had
prohibited a man to sell food unless he meets its conditions. He was
asked how?. He said: «Dirhams for Dirhams and foed is weighed or

(1} See Reseltina, Nadhariyst Talnmowl Al-Tabi’ah Fi Ash-Shari'ah Wa Al-Qanea,
second chapter,
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in themsclves and are evaluated according to it, whether they become
subject to ownership or not.

Capital in The Opinion of The Majorily of Schalars:

It Is every thing thet has a value (sold with or be compensated for} among
dealings of peaple who are benefited from of prepared to be benefited from
lawfully (with exception of things that cannot be benefited from such as
flies, mosquitos or things that are harmful by nature such as lions and
wolves, in case of ease and choice (as contrary to compu].slon)

Thus, things that are valueless such as a grain of wheat cannot be
regarded as capital, as well as the things that cannot be lJawfully be
benefited from such as wine and swine, In case of ease and choice, unless
there i5 & necessity in which case the meat of 2 dead animal ar wine become
permissibie to be used as food.

Divisions of Capital:

Capital is divided inte various types according to certain considerations:
Firstly: Valuable pud unvaluable capital.

‘The valuable capital i3 (hat which is actually owned and every capilal (hat
is not owned is considered unvajuable. Article Nao. 127 of Majalat
Al-Ahkam (Journal of Judiciary Rules) stated that the valuable capital can
be utilized in two meanings:

a) Thar which can lawfully be benefited from.

by Owned property, for example, the fish in the sea, is unvalnable capital
when it is caught it becomes valuable property.

The imporiance of this division appears in the following:

i} The velue of property, if considered according to the general meaning
stated in the concept of capital, that it must have a certain value among
people and that it must be lawfully benefitted from; thea this meaning
does not add to the meaning of capilal, since the loss of usefulness
regarding capital excludes if from the meaning of capitalization.

If the value Is taken by the meaning of what has actually been owned
of capital, then it doss not contradict with the concept of capital, but,
on the contrary, It adds another cheracteristic to the valuable capital.

(1) SeeDr. Abdul-Salam AkAbadi, Al-MUkiyyah, P. 176 and the following pages.
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utilities as capital with exclusion of ih¢ Dirbams and Dinars utilities
slnoe their utilities cannot be leased because iis easement is doamed to
be spent and it was created a3 a means of exchange and {s not
considered 2 commodity in itself.¢?

As for the lease: The scholars are in agreement that the object of a
contract is the owning of the known utility like a certain material
whether it is known or described. The contract is valid until it expires
and leasing is not to continuc cxcept on the condition that therebe a
reason which justifies its continuation, this in case nothing happens
which would entail annulment of the contract before its date of expirty.
Accarding to the Hanafis the death of the leassee anmuls the contract
and his inheritors cannot replace him In the contract. The reason
behind this as Sheikh Ali Al-Khafeef'® sald: Is that (lease is
commitlment, and there is no binding without comumitment, and since
ulilities cannol e left 5o as to be included in the deceased’s legacy ta be
inherited by his heirs. Therefore, the lease perind of validity expires ot
the death of the lessee, and the utility, subject of the lease, should be
returned to the owsner unless there is 4 reason that necessiales
temporary delay in giving it back to its owner sach as a planted piece of
Innd not harvested yet. The Hanafi scholary have assessed the utilities
on the basis of the contract contray ta analogy. Some Hanafi
reszarchers say that the ulifity i not capital and the text of their phrase
is (utiliry ls property, not capital). It is true thar utillty Is property as the
dealings of peopie indicate that utilities are incidental capital and a
store in which to carry on trads,®

It has been mentioned in «Murshed Al-Hayran»® than it is permissible

to own utilities of malesial nature without supervision whether il is movable

or immovable eqtate, If the utility is owned then it is capitalized, bt if it is

not of physical or material nature, it can be vatued (assessed) by ownership,

contrary to things of matecal and physical nature the capital of which lies

{1) See Dr. Ahmad Al-Najisr, Al-Madkha! Ti Al-fqtisad Allalami.
(2) Ahkam Al-Mua'maiat, P, 200,

{3) See Mohammed Abu Zahra, ARMilkiyyah Wa Nadhasiyat Al-Uguod, P, 56 and the

following pages.

(4) Madah {rule}No, 14,
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méde them vicsgerents to manage them. The ownership of property by man
is a succeeding ewnership subject to rules and regulations set by the
legislator, the Almighty Allah. Therefore, the Hanafis" definition of
capital, that it can be passessed and (to be savable to be benefited from)
comes in harmoncy with the reality of save keeping, ownership and
succeeding in the Shari'a and both aim at benefitting from capital without
separating utilities from capital or restricting capital to material things
without the utilities.

The claim that the Hanafis do not consider utilities as capital because
they cannat be acquired, and because the basis of capital - according to
thetn - s materlality of the item, must be dealt with in detial as follows:
2) Al-Imem Al-Kasani in various pleees has indicated ufilities as being
capital. He said: (1) 'be that capital materiality or debt or utllity” .
Also he Said: (2) “Capital may be a materiality or a utility”’.

Benefits are various, such as permissible unowned utilities such as the
utility of a dog, and permissible awnabls utilities such as the utility of
decorating with Dirhams, permissible ownable utilities such as the
utility of garmenis, prohibited utifities such as the utility of singing and
blowing; and alsc matcrial utilitics such as the animal’s milk and
oftspring, and the frult of a tree which are all considered by the
Hanafis as capital, as they ac considered by olhers without
disagreement.
¢} Scholars have disagreed on the inclusion of these incidental utilities of
material nature, Some Shafei scholars hold char™® the fruits of trees
cultivaion are not to be considered as utilities unless there is an
indication of that, Some Hanbali scholas and some Shafeis are™ of the
opinion that they are ta be called utilitics whether they were incidental
utilities or material generated or not generated from them such as the
charge for renting a piece of land or the gain of man earning his living.
d} The utilities of Dirhams and Dinars: The majority of seholars consider

b

-

(1) Al-Bada"i,vol. 6, P. 42, vol, 7, P. 52.

(2) AlBads'i, vol. 7, P. 383,

(1) Niheyat Al-Muhtaj, vol. 7, pr. 61.

(1) Badran Abol-Aymayyn, Nadhariyat Al-Milkiyyah Wa Al-Uquod ¥1 Ash-Shari’ah, P-
304 and the foMowing pages.
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Hence, we have to consider the following:

i) To diffcrentiate between saving as defined by the Hanafls and
accumulation and piilng up of maney withaut exposing it to (urnovers
to increase and prosper, and both of them are connected to an objective
of the Islamic Shari®a which is {Money Saving}. Saving of money
means safeguarding its permanent existence which can be achieved as
concerning two aspects:
¢ Existence of money.

* Non-existence of money.

Safeguarding money agaimst non-existence is achieved by not wasting
it or spending it in an extravagant and carcless way on unlawful things,
As for safe guarding money while i is exdstent, this is achieved through
clever management of it and through its eultivation, such as investment
in all permissible forms of selling and purchansing, leases and
partnerships.

In both types the probibited activitics are shunned and obligatories
are observed in saving money.

ii) Money is meniioned in Variows Qur’anic verses and Ahedith as stated
in the following verses:

*‘Belleve Im Allah
And His Messenger,
And spend (in ¢harity)
Ont ofthe (Substance}
Whereof He has made you
Hﬁll‘!”-u)

And in Allah Almighty saying:
“Glve them
Somethimg Yourselves

Ont of the means which
Allph has given te you'".™

Thus, properties in the possession of people belong to Allah and He has

(1) Surat AkHadeed, verse 7,
(2) Surat An-Nour, verse 33.
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i) Exclusion of mtilities which are considered among peoperties (that is
capital) according to the majarity of scholars.
il) With the Hanafis everything that cannot be saved is not capital
although it is benefited from puch as vegetables and fruits !
iii) Some Farns of capital are aot inclined to by nature if it were not for the
dire need, man wouid not deal with, such as bitter medicine

My opinion and Examloaiion of the Hanafis® Opiwlon:
Tn my poial of view, the opinion of the Hanafis is precise and accarate
and deserves close and careful investigation in each case because:

g} There is no disagreement among the Hanafis and other seholars that

for capitalization to be established, the item in question must be

benefitted from among people, or can lawfully be benefitted from.

Itis not mentloned {n the Hanefi’s definitions of capitai that it should

be of material nature, contrary to the opinion of others.

©) The Hanafis used the term (savable) and this term bore the meaning of
materiality detected by others to which the Hanafis confine the capital;
meaning that they hold that the item - to be considered capital - must be
of a material nature,

The scholars other than the Hanafis construed saving as meaning
aoquisition™ and keeping.*) Therefor, utilities are not considered capital
bacause a utility i incidental which does no last and consequently cannat be
possessed: whlle acguisilion means to mafntain and save for the time of
need, and the thing which is not possessed is not a thing with a commercial
value® a5 the case in hunting.

Therefore, the meaning of saving must be defined in order 1o give this
meaning to the item and henee it can be considered capital because it is
savable,

b

-~

{1} Sec At-Taradhi Fi Ugood Al-Mubadakat Al-Maliyyah, Dr. Nash'at, p. 29,

(2) Dr. Abdullah Al-Muslim, Quyyud Al-Milkiyyah Al-Khasah Fi Ash-Sharl’ah
Ablslamiyyah, P. 40.

(3) At-Tangech Lisadr Ash-Shari’a, Abdullzh Ibo Mas’ud wa Shrouhahu Wa
Hawzshlhl, vol, 2, p. 98, Davur AFU'lama’, vol, 3, P, 186,

(%) Dr. Abdul-Salam Al-Abadi, Al-Milkiyash, P, 173, first chapter.

(5) Dastur AlU"lama’, vol. 3 p, (88, AcTalweeh Ala At-Tangesh, Niftazani.
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THE VALUE OF FUNGIBLE PROPERTY (CAPITAL)
By: Dr. Abdul-Hameed Mahmond Al-Ba'ali*

Finguce and Capital aud Scholars’ Stalerments:

All scholars are in agreement that finence is what is traditionally
considersd moncy, and by which we benefit lawFully.(™ It is everything
that we can be benefited from, and which has a commercial value, @
Capital in Hanafi's Point of View:

Ton Abdeen™ has defined capital as everything that man is inclined to
by nature and which may be kept for time of necessity. Majalal Al-Ahkam
Al-Urfliyyah (Journzl of Judicial Rules) has defined it as that whichever
man is inclined to by naiure, and which can be saved to the time of
necessity whether it Is movable or not.“! Some scholars have defined it ag
that whichever can be preserved to be benefited form in the time of need, ™

According to the Hanafis, capital is divided into two:

a) What can possibly be saved which stems from the possibility of being
possessed.
b) To be lawfully benefited from.

Many have criticised the Hanafls in their definition of capital especially

Ibn Abdeen's for the following reasons:

(*} An advisor of 1he Egyptian councit of state and seerstary of the supreme Authority
far Rulings and Legal supervision of Islamic Banks and Fisanciat Institutions, cheif
of kegal supervision af Falsal Islamie Bank, cyprus, former assaeiaie professor of
comparative jurisprudence at Mohemmad Ibn Sa*ud, Islamic University, Kingdom
of Saudi Arabia, curzently ao cconpmic advisor of the supereme cansoltative
commiites for finalizing implementation af 1slemic Shaci'a xt the Kuwaiti council of
state (Diwan). In additlon to his membership n various klsmslz econamic mstitution.
He has writtien many books and resetrches in the field of Istamic jurisprodenice.

{l) Ar-Radah Al-Bzhiyyah, vol. 2., P. 216.

(2) Al-Ashbah Wa An-Nadhe'ic, As-Suyouti, P. 327.

(3) ba Abdesn, vol. 2.p.27,

(4) Madah (rule] No. 126,

(5) At-Talwesh, vo). 2, p.98, Dastour ALUIama’, vol. 3, p. 188,

-%.
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3- Rules and Regwation Pertaining to Eavironment Protection i Isimic
Legidiation aad Jurispredence Have Explichy Affirmed That:

The Istamic Shaci’a is capable of encompassing and comprehending
modern developments in ifz in line with its fandamentals and goals
stemming from the Islamic legislation and it shows at the same ime its
elasticity to accept and deal with these developments.

Finally, this is what I have been able to write about this subject and !
thank Allah for helping me to contribute to this vital ssue. May peace and
blessings of Allah be upon His Prophet Mohammied and his family as well
as his companions.

-M-
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the harm of the crime may spread and reach Muslims living in a Home
of wir (a non-Muslim country).

b) [slamic Shari’a in essence, is a global law. However, if the preseat
circumnstances imposed the regional ot Jocal application of the Shari’a,
which is a diversion from the geneeal and basic rule {that It is universal),
then this divession should be kept 10 4 minimum, and not be allowed to
spread or become wider, since it is an &xeeption. And since the
universal application of (be Isiamic Shari'a is not possible at preseat,
then at Jeast it should be applied to the person who commitis a crime
against the envripnment while residing in a Muslim country.

For the above mentioned consideration, in my poiat of view, I support
the application af Islamic Shari’a in the following cases:

* Crimes against the environmeni committed overseas, and places of
similar nature,

* Crimes against the environment which are partially committed inside
the Muslim country, and pastially outsideit.

* Crimes against the environment committed in special places near a
Muslim country, like on a ship owned by an individual and existing
putside the borders of the Muslim cauntry.

* Crimes against the environment committed anywhere clse as long as
their impact reached and caused harm to the Muslim country, whether
this harm affected individuals or property enjoying the protection of
Islamic [zgislation.

Conclusion;

Afier reviewing the Jslamic legistation and Jurisprudence's point of view
concerning the environment and its problems, we conclade the following:

1- Islam has gaimed a great success:

a) [n showing the importance of environment whether matural, bivlogical
or human.

b) In revealing the necessity of preserving Lhe seological balance because
any defect in any of the componenits of the environment would email
zslmcu‘on of life on <arth or, al keast, it would cause a great harm 1o

.
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applicable to the Zimmis (Non-Muslims) wha live in an Islamic country.
The pon-Muslim Whko Goes by an Assurance of Protectiom asd the Crimes
Agpinst (he Esvironment:

Is Istamic criminal leglslatlon applicable in this case or not? Ifa
non-Mustim who poes by an Assurance of Protection in an Islamic Country
commils 2 crime against the environment, far example, if he pollutes the
water or the alr of If he brings with him nuclear radiation which would
harm the interests of the Muslims, should he be subjecied 1o Islamic
legislation, or not?

We belicve that safeguarding the interests of the Muslim Community
wounld impase a positive answer to this qucstion. This means that the
I¢lamic criminat legislation should be applied in such cases,

This opinion is in acoordance with the opinion of the majority of Muslin
scholars like Malik,‘0 Shafel,® Ahmed® and Abu Yusuf. @

This is on basis that the one who resides in Islamic countries is obliged 10
abide by the Islamic law due to the assurance of protection whereby he
became resident in 4 Muslim country. Therefore, he is to be ponished for
the crimes he commits in the Home of Islam however short his stay might
be, whether these crimes bad to de with the rights of individuals, ot with
the rights of the community.

2- Crimes Against the Eaviconment Committed oniside the Home of

Islam:

In my point of view, Islamic laws should be applicd to any one who
commits a crime against the environment inthe Home of War (in
non-Mushim Countries) for the following reasons:

3) Theimpact of environment crimes spreads to more than one conntry,
and the harm of this crime ean not be detected unless after the passage
of many years. Thus protecting the Muslim community is an obligation
and punishment is also of vital significance in this context to prevent.
repetition of such crimes in Muslin counteies. As I mentioned above,

(1) Al-Mudawanah, vo), 6, page 91, Mawmahib Aj-Jaleel, vol. 3, pages 165 and 335,
(&) Al-Mzhgb, vol. 2 page 338,

{(3) Ash-Sharh Al-Eaber,vol, 9, pags 383, Al-Mughai, vol, 10, pages 419 and 537,
(4) Bada"i As-Ama'i, vol. 7, page 134,
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be applied since the Shari’a cannot be applied except in the countries where
Muslims are a majorily. Therefore,jurists have divided the world inta two
parts: Islamic countries (Home ol Islam) and non-Istamic countries (Home
af War).

The Home of Islam Including all the countries which apply and follow
the laws of Islam,!"? or ths cauntries in which the Muslims can - publicly
and apenly - follow and execute the aws of Tsdam,® As for the Home of
War, it includes the couniries where the laws of Islam should not be
applied, because they cannat be applied. [t also includes all the non-Istamic
countries over which Moslims have no powr, whether they take the form of
one couniry or the form of more than one country, and whether the
permanent inhabitants of these countreies were Muslims ¢r not, as leng as
the Muslims are unahle to apply the laws of Islam or follow them publicly.

) Crimes commiited im the Home of Islam:

Ts the Islamic Criminal legislation applicable to all crimes against
enviranment committed in the Islamic countries or not?

Jurists are In agreement, Abut Hanifah, ™ Abu Yusut,® Malik,®
Shafei @ and Ahmed™ that the Shari’a must be implemented on Muslims
and non-MusHms who are residents in Islamic countries whalever the crime
might be, since Muslims must abide by the laws of Islam, and as for the
non-Muslims, they have according io the terms of the covenant of
protection giving tothe Zimmis - they have to fully observe the laws of
Islam.

Therefore, Muslims who live in Mustim eountries are answerable for any
environment crimes they commit ln the Home of Isiam. The same is

{1) Sec AlMubsout Li As-Sirkhasi, vol. 24, page 66 and e fallowitg pages.

(2) For more information, see abdulgadir Awdah, At-Tashree’a Aj-Janao'i Al-Islamd,
vol. |, item 209, and the followimg fterns, page 274 and the following pages, compare
De. Mohammed Muheideen Awadh, the preceding reference, page 30 and the
following pages.

(3) Bada'i As-Sana'i Li Al-Kasant, vol, 7, pages 252,

{4y Sharh AlQadeer, vol. 4, page 155 and the following pages.

{5) Al-Mudawanah, vol, 1§, p. 91, Mawhib Aj-Jaleel, vol. 3, page 165 and $37,

6y Al-Maghah, vol. 2, page 358,

(7} Ash-Sharh Al-Kabeer, vol. 9, page 383, Al-Mughni, vol. 10 pages 43% and 537,
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punishment against environment intergraded with another crime, the
punishment fer which is stipulated in the Qur’an, or with a crime of
retallation {qisas) or with & blood-memey crime, provided that be bad
ill - intentions in reality or by verdict - thet is he committed that crime
dellberately knowing that he is doing samelhing evil and ouiside the
domain of his job, or if he misinierpretted his own field of
speciafization, or misinterpretted his superior’s commant, then this
employee must he held Jiable and answerable - in both cases - for what
be had committed according 1o the general rules set for this kind of
liability.
25- Commeniary:

It is evident in the light of what have been mentioned that: impossibility
of the materialization of a arime, fault or ignorance of facts, pecessity,
usage of legal power and obedicnee of superiors, are all excuses ta repluse
criminat Bability botaily, or to diminish jt in Hne with the above mentioned
regulaticns.

We would also like 10 add some factors which may fend off eriminal
liability such as:

a) Dronkenncss through compulsion, neeessity or unknowingly.
b) Juvenility (the child who is Jess than scven years ald).

As menticmed in detail in books of Islamic jurisprudence. However, it ls
important for us to point out that these inhibitors of criminal Liability are
applicable to crimes committed against the environment within the limits
where these crimes agree with (are aimilar to) the crimes known in Islamig
fegislation and jurisprudence; ar else the application of thess excuses
{inhibitors) depends upon the results of studylng each excuse in the light of
the rules which bave been established in lslamic legisiation and
Jjuriprudence in this concern,

26- Thirdly: Spatial Scope for the criminnl Protection of Environment:
The Islamic Shari’a is basically a universal law. Iis application is not te
be limited to a certain place. It is valid for every place and all people. It
addresses Muslims and won-Muslims, the thabilants of Islamic countries
and non Islamic countries., However, thisbasic and general fact - the
unjversality of Tstam - is difficult - if not impossible - at least al present - lo

-27-
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24- The Superior's Command amd Ewvironment Crimes:

The Islamie Shari’a (Law) enjoins Muslims to obey those entrusted with

authority among them as Allah Says:

“0), Ye who belleve!

Obey ABab, and obey (he Messenger,
And those charged

With authority among you

i ye differ ln anyfhing
Among yourselves, refer it

To Allah and His Messenper,
If ye do belleve in Allah

And the Last Day,

That Is best, amd mast suitablc
For final determlnation”™

Therefore, we can say that:

a)

b)

)

If 2 governmental employee comitred an environment crime which
incriminates him on discretionary basis according to a command issued
to him by his supprior whom he must obey, then the subordinate must
not be questioned if he meant well at the Gime of committing the crime.
However, this can be 50 on the condition that the wroag action inspired
by the employee’s superior must be directly related to that supprior’s
work since it is the subordinate’s duty to obey his superior in what is
lawful, and not in what is 6f{ensive, while the superior who issued the
command is 1o be held answerable for that action according to his awn
circumstances and to the circumstances of the crime committed.

The same is ta he seid if an enviromment crime interlocked with anethe
crime of retaliation, or blood money, with the exception of murder,
since the employee in both previous cases must not be questioned
because compelling coercion had been exercised on him,®

m
@

1f a subordinate employce committed a crime of discetionary
Surst An-Nissa, verse 59.
Concerning pelling ion», see Dr. Mah d Muheiden Awadh,

AlQanoun Al-Jana'i Mabadi’shu Al Asesiyah wa Nehariyatihi Al’Amah Fi
Ash-Shari’eh Al-Islamiyah, 1946, Matba'al Qamia’t Al-Qahica Wa Al-Kita
Al-Jami'e, p. 7 and the following pages.
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‘We are agalnst the opinion which holds the ruler and his blood relatives
liable, since the liabilily here was incurred because of his mistake, We
support the ppinion of other jurisity who are of the opinion that the Muslim
public treasury or anything similar in capacity be held liable for the
compensation because the ruler is prone to make many mistakes,

1£ the ruler pays the compensation from hix own money and the maney
of his blood relatives, it would be doing them injustice. In additicin the
ruler warks for the public and net for himself.*” In my point of view, any
public employee other than the ruler or governor should be held liable for
his wrong doing especially when the mistake is not connected to his job -
this is when he does worng 1o achieve a personal end, as in the case with the
employee who transports nuclear substances into his own home violating
the regulations which control his job, 10 use these subsrances in experiments
ar dispose of them in any other way, and this action on his part rezults ln
Jeskage of nuclear radiation which harm other people amd the environment.
Then, as we mentioned before, this employee must be held llable for this
crime, On (he other hand, if the mistake was related 10 the emloyes's public
job, like in the case when rhis employee was transporting the nuclear
substances - for the interest of the establishment he works in - to another
place, Eability here is held against the government or the establishment fo¢
which this employze works. And we do not object to the government or the
establishment paying the damages to those who suffered from the
consequences of the leakage even if the lzakage was due to a personal fault
on the part of the employee, After that the governmest or the
establishment has the right to charge the emplayee with wha it had paid in
compensate the people who were harmed by the cansequences of his fault.
This is all in line with the legal rule set by the Prophet (Pbuh), which says:
aThere must not be harm done to the Muslim by a Muslim».

Egypt, 1324 K., vol, 16, page 57, As-Sharh Al-Kubeer Li Dredeesi {scholar, Abi
Al-Buraiat Saiydi Ad-Dredesr) publishzd, Ma’ Hashiyat Ad-Duscuql, 152
Al-Hulabl's publication, vol. 8, page 242 and the foBowing pages, Al-Mazhab Li
Aah-Sheraz, vol. 2, page 189, Sharh Fath Al-Qadesr, vol. 4, page 160 and the
following pages, Al-Um, vol. §, page 170 and the following pages.

(1) Sharh Path Al-Qudecr, vol. 4, page 160, Al-Mudawsnah, vol. 16, P. 57, Al-Um, vol.
6 page 170 and the following pages, Mawahid Aj-Tuleel, vol. 6, page 243,
Al-Mazhab, vol, 2, page 189, Ash-Sharh Al-Kabber, vol. 9, page 342 and the
following pages.
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doer must be held liable and it is not permissible for him 10 ward off the
crimina liability om basis of necessily condition such asthe case with the
person who works in a factory and fire breaks cut and this fire threatens his
life," or the lives of his co-warkers, of this fire threatens t0 ampinate ome
of his limbs or the limbs of others, and he was obliged ta pour a poslonous
chemical substance in a lake to avold such danger, If pouring of the
poisanous substance killed the fish in that Jake, whether this lake is
possessed by one person or more Or a government or ane of its
administrations, then the perpetrator in 1his case is not to be held liable
before criminal iaw, Nevertheless, he should be held linble on a
discretionary basis for his assault on the hiologica! environment represented
in killing the fish. He {s Incriminated on discretionary basis because what he
had committed was done out of necessity.

23- Usage of Legal Power, acd Envirenment Crimes:

If a government employee intentionally polluted environment - in which
case he s suppased to he incriminaied on discrectionary basis - and this
resulted in the death of a human being or the ambutalion of a part of hig
bady, the criminal should be tried on basis of equality (Qisas), whether he
executed the act by himself such as releasing nuclear radiations which
resulted in killing a number of people in additlan to pollution of
environment, or whether he caused the death of others by discarding wastes
in a lakc and consequently a man ate fish from this lake and died because
the fish had been poisioned.

In my point of view, the employee should be held liable for the
consequences of his act in respect of assault on environment such &s in the
case of the employee who Fixes a valve of a harmful gas, he makesa
mistake and as a result the gas Jeaks end barms the emvironment. Then he
is incriminated on discretionary basis and is liable. This is based on the
majorily of jurists” opinion that the ruler should be held responsible for his
mistake.®

t1) Al-Mabasoul Li As-Sarkhassi, vel, 24, page 77,

(2) Mawahib Aj-Jaleel, vol, 8, pags 242, AlkMudawanah AFKubra Li Tmam Abl
Abduliah Mallk 1bn Al-Qasimonthe authority of Imawm Malik Iba Anays, founder of
Malili school, Riwayat Al-Imam Sanous [bn Sa’sed Ar-Tanukhl, from Imam Abdur
Rihman [bn Al-Gasim Tbn Al-Tmam Mallk, first pablication, Natba'at As-Sa‘adah,
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with whom he (the doer) committed adullery or the perionality of the
person he murdered.

By the same measure - in crimes commited against the environment - that
the error be oriented to the ideatification of the victims’ personality in
arimes of palintion or any other type of crime directed to the envizonment.

According to Tmam Abl Hanlfa, the error in the subject matter of a
crime,® IF it is essential, affects the establishment of the crime.® Whereas,
considering the opinion apposed to Imam Abi Hanifa’s, this kind of error
does not affact the establishment of the crime since this error is - according
to that cpinion - not ¢ssential. An example of {his is the case with the
person who breaks up monumental stetues thinking that they belong to the
Ramanle epoch nithough they - in reality - belong to the exa of the
Pharaohs, Thus, the crime of transgression against the bwman eavironmeni
is eslablished here, and this kind of mistake is not to be 1akesn into
consideration since both targets of the crime - the real one and the one
|magined by the criminal - are subject to pretection against crimes on the
buman environment; and the doer here is considered a criminal by

22- Nesgesity Conditions:

Mecessity means to fend off a big hann with a lesser ong. It is permissible
for a man in the state of necessity to harm another or take his food or
moaey without his consent but this permission Is conditioned on fear that
his life is endangered.

I believe that the environment criminals should be exempied from
punishment despite the fact that the actions are considered crimes and as
long as these crimes have to do with proeprty and the conditions of the
necessity are met.

Burt if the environment crimes are pertaining to murdes, injuries or cuts, the

{1) SeeSheikh Mohrmmed Aty Zahra, AlJarimah Wi AlUguba fi ALFigh Al-lsami,
vol. 2, A-Urgubah, Darl-Fikr Al-Arabi, Cairo, item 485 and the following items,
page 447 and the follawing pages, also 1t Dr. Hosseim Abmed Tawlig Ridha,
Ahliyat Al-UPgubah Fi Al-Shari'ah Al-[damiyah wa Al-Qanoun Al-Mugaran, &
Doctorate Thesis, Colkge of Law, Cairo, 1964, fem 151, page 135.

{8 Bada'i As-Sana'i LI Kasani, vol. 7, page §0.
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the society. Thus, the punishment of the doer must be appropriate to his
intentions, the danger he presents against society, and the circumstances of
the crime,®

21
8) Ignorance of facts or misunderstanding them:

There is differsnce between ignorance and mistake. In the former there
is lack of knowledge while In the latter there Is false knowledge of facts.®

b) Forms of Ignoraunce and Error:

Lack of knowledge or esror may be inflected to the presence of the cause
of prohibition, or to an unjimportant description of prohibition; cach case
has its own rule. Ignorance of the cause of prohibition cancels obligation.
Therefore, the behaviour which violates the prohibition 35 not considered
a «crimen unless the obligation had been related 1o an erroneous crime
(erime dope by mistake}. in this case ignorance of the facts is attributed to
2 mistake on the part of the person who was ignorant of those facts due to
failure in pereeption. Therefore he is held sinful as far as this fallure In
percention is concerned, and he is not to be held sinful as far as violation of
prohibition is concerned since this violation was uaintentional (done out of
ignorance).”? Thus, for the bearer of the obligation to be held liable for his
action, he must know before hand that the chemicals he throws in a lake
are poisonous which resull in polluting the lake and killing the fish it
contaims. If he does not know this, then this act - throwing the chemical in
the lake - on his part is not considered a crime. Bat if the error pertained to
obligation concerning a description uncounted for regarding prohibition,
then this does ot mean absence of obligation - like in adultery and murder
when the erTor occurs in identifying the personality of the unrelated woman

(1) Abdulgedir Awdah agrees with me in this regasd, Ad-Tashri’ AlJina'ie Al-lstami,
vol, 1, itsm 254, page 356,

{2) For more information, sce Dr. Nabeel Medheat Salim, imtentional mistake,
Darul-Nahdhah Al-Arabiyahk, Caire 1984, item 38, page 54 and the following pages.

(3) SeeKashf Al-Asrar Sharh AU Al-Manar Li An-Nasfe (Tmam Hafithuden Ahmed
An-Nasfe, died in 710 H) Al-Matha’at Al-Ameriysh, Pullag, Egypt, 1316 H., VeL. 2,
page 265. Kshi Asrar Ala Usoul Fakhr Al-Islam, All The Mohammed Al-Bazdawl,
vol. 4, page 1396, also Dr. Husseln Abmed Tewfig, the same preceding refermces.
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Most Jurists (Al-Atrah, Shafeivyah and Haneflyyah) are of the opinion
that seizing a person to be killed by another does nol entail the application
of retaliation (qlsas) against him and heis not to be considered an
accomplice in the murder except in the case of a group of people
participating in the murder of one person - ancl therefore he (the one who
seized the slain) should only be lmpnsomed

‘We support the latter opinion because it agrees with the Sunnah as it has
been reported that the Prophet, peace be upon him, said that: «If aman
seized another man and the latier was killed by e third one, the killer mist
be killed and the one who seized the slain must be imprisoned».® Tt has
also been reperted that Ali, may Allah be pleased with him, ordered 2 man
to be killed for killing another and spared the lifc ofnnothcr (who seized
the slain} and ordered him te be imprioned for ife.®

19 Environment Crimes sad Criminal Complicity:

Environment erimes do not differ regarding eriminal complicity, from
other general crimes in the Islamic legislation and jurisprudence point of
view. The criminal lability can be aitributed to the accomplice, provoker
and the docr as well as the conspirator.

Linbility Imhibitors:
20- Impessibility af Materialization of a crime:

This means the Imposibility of a crime occurrence dus either to
meffectiveness of its means or to absence of its subject matter. An example
of the former case is someone's spraying a chemical substance in a lake for
the purpase of polluting it; and iater on the substance was found out to be
uneffective due to expiry of its date. An example of the latter case
conczrming the impaosibility of crime cccurrence due to ahsence of subject
matter is spraying & polsonous substance in a lake aiming at killing the fish
in the Jake, but later on it was found out that the lake had nd fish.

In my point of view, punishment of the person who ¢ommits this kind of
crime is for the interest of the society because it provides betier protaction,
since the criminal revealed his eriminal intentions targeting the members of

(1} Naylu Awtar, vol, 7, page 23.
) Reported by Al-Darqutni, Naylu Al-Awtar, vol. 7, page 23.
{3) Reported by Al-Shafei, the same Preceding references.
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- A legal personality., .

- The public administration whether national, regional or municipality.

- One of the public legal personalities such g3 the state or one of the
minisiries,

b) Criminal Bability can not be ascribed to the legal groups managers in
thelr capacity but it can be ascribed on personal basis in case of
committing a positive or negative eximinal action.

¢) And since the basis upon which the ceiminal liability in [slamic
icgislation and jurisprudence - as a general rule - is ascribed is the
persanat nature of Hability, therefore, any principles for the purpose of
establishing the crimiaal liability must be excluded in case the crimes
commitied against the environment had to do with agy legal pexsonality
- such as the idea of authorization or procuration or the subjectivity of
the communal project.

d) The legal personality may be punished if this punishment is effective on
those who are in charge of it such as it owners, and these punishments
can be in the form of liguidation, confiscation and closure to limit its
harmful activity of danger in regard to environment.

18- Criminal Complicity:

In Islamic legislation jurists differentiate between direct complicity and
complicity through causation (or inspiration), whether the crime was
committed by one or more than one. Some jurists even eansider the
accomplices in a crime (whelher threugh essential or subsidiary complicity}
as the actual perpetrators of the crime.("

Imam Malik is of the opinion that he who seizes a person to facilitate
killing him by another person is an accomplice in the ¢rime, and Qawd
{killing through Qisas)'” must be applied against both of them, because
the killing could not be executed unless someone seized the slain whe could
not have escaped after belng selzed by the accomplice in the crime.®

(1) Por mors informaion sze Dr, Mohammed Mubicideen Awadh, previoua reference,

pege 149 end the following pages.
{2) «Qawd» in Arabic means killing e person for (fisas (Bquality), See: Dy, Mohammed
Moheideen Awadh, the previ fi margin (1), page 371,

(3) Sec Al-Mizan AFKubra li Ash-Sha"arani (Scholer Abduiwahab Ibn Ahmed Ali
Al-Ansari Ash-Shafel, Egyptian, one of the tenth Hijri ceatury scholary, first edition,
Matbs’at Mustapha Al-Halabi, 1940, vol. 2, page 142,
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performance and pomishment can be ascribed. Furthermore, all the actions
ascribed to that legal personality are of the doing of the person (s) in charge
of that personality, and dene out of his {their} own volition. This person (3)
in charge of the lepal personality is liable for punishment in case of
committing 4 crime. Thus, the legal personality is not to be held liable ¢ven
if the crime had been commitied for the achievement of the financial
interests of the lagal personelity,

By the same measure, if the ruler, defiberately and undeservedly, killed
q perosn, refaliation is to be applied against the ruler himself, and nathing
is to be held against the state fiself. @

Exception From the Previous Rule: The validity of Punishment
Application to s Legal Personality:

This indicates that a legal personality may be liable for punishment
whenever the punishment was applied against the people in charge of it or
against the real personalities behind its existence like in the penalties of
liguidation, demolition, eliminatioin and confiscation. Moreover, it is
legaily allowed to impose certain procedures on the legal personality
whereby to limit or minimize its harmful activities in order to protect the
system and security of the community.

17- The Legal Pesoniity asd Environment Crimes:
According to the previous ruies on environment crimes we conclude that:
8) Environment crimes can net be committed by:
- A group, a committee or any other groups whose logal capacity is
unr¢cognised.

(1) Por more information se2 Abdul Qadlr Audah, Ar-Tahri's Al-Jana'i Al-Islaml
compared with positive law, Dar Al-Katib Al-Arabi, Beirut, vol. {, Item 380, page
393 and the following pages, Dr. Husssin Ahmed Tawfig Ridha, Abliyat
Al-Ahuguba Fi Ash-Shari’ah Al-Islamiyah Wa Al-Qanoon Al-Mugaran, A&
Dactorate Thesis, Colledge of Law, Caire, 1954, ftem 75, page 99, Dr. Ibeahim Al
Saleh, Al-Mav'ulivyah Al-Tan'iyyah Li Al-Ash-Shihas Al-Manawiyyah, A puplished
Doctorate Thesis, Darul-Ma'tif, Calro, 1980, Page 25.

() Dr. Hussein Ahmed Tawfiq Ridha, the sbove thesis, the same subject, Dir, Ibrakim
Ali Saleh, {he above thesis, the same above mentioned subject.

-19-



In the Holy Qura’n there are many verses which emphasize responsibility
for actions such as the following verse:
““No bearer of burdems cam bear
The burdern of agother*. ™
There, punishment is implemented oniy on thase who violate rules and
commit crimes and this punishment ¢an not be effected unless there is a
verdict for its exccution, ™ This statement is supparted by the following
yerse:
«Nor are we
Golag to desiroy 2 papulation
Except when ils members
Practise intquity”®
This means that punishment comes as a result of their practising inquity
and after Incriminating them on basis of their wrong doing.
15- Inquithes:
However, some inquires must be roving the minds of our readers by
now; like:
- Doces criminal linbility in Islam include legal personalities?
- Haw can criminal liability be shared among more than one who

committed the crime?
- Whar are the eriminal iabitity inhibitors in Islam?

These inquiries will, respectively, be answered provided that the answers
be applied to crimes committed against the environment.
16- Criminal Habillty for legal persomalities:

It is & general rule that the legal personality is not 1o be held liable from
the criminal point of view since this personality, although it might enjoy an
assumed capacity concerning some rights and duties, yet, it has no mind
whereby to comprehend obligation, and to which its capacity for

{1) Surat Al-Ana’m, vesse 164,

{2) Dr. Mahammed Muhiedeen Awadh, criminal law, Mabadi’'eh Al-Asaslyah wa
Nadiriyateu Al-Amak F§ Al-Sharl*ah Al-lsiismiyah 1986, matha*s Gami'ar
Al-Qahirsh wa Al-Kitab Al-Jami’i page 33.

(3 Surmt Al-Quaaz, vesa 59,
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degrees for deliberalion, types of wrang doings committed by mistake and
through forgetfuiness,

14 Eaviremment Crimes Between Deliberation, Errorand  Forgettulsess:
Crime against environmeni can bz committed deliberately in most cases,
but crimes committed mistakenly {s an exception. Therefore, those
entrusted with the authority shou!d pay attention to that in respect of
diseretlonary punishments as well as in the case of deliberately committed
crimes which have prescribed punistoment in the Shari‘a the doer of which
must not be pundshed if he/she committed that crime mistakenly unless it
is an exception and far the interest of the communily. Although
forgetfulness does nol make man sinful in general regarding performance
of religious duties it is not considered s an excuse in crimes which entall
discretionary punishment. As [or retaliation and biood money
punishments, forgetfulness affects in fending off prescrived punishment
and application of descretionary punishment,

In Islamic legislation and jurisprudence deliberntion is the basis for
tiability whil= aror and grave negligence are not resorted to except in a very
tight scope. The liability of the pegson who committs a wrong doing out of
forgetfulness is very limited and punishment in such cases is commuted and
pever reaches the degrees of the punishments stipulated in the Qus'an,

Criminal Liability:
Liability means reproaching which entails punishment, as Allsh sasys:

«Ye shall nof be nsked
About what they did»™”

Crimingl iabiliy in Istam is a pcrsonal matter; that is, every soul hasto
be amswerable lor its deeds. Thus, every soul should be held responsible for
its crime and the consequences of its deeds.

{1} Sorat Al-Baqasah, verie 134,

@) Lixhitiry in gemeral 8 state of bedng answernble for the consequence of aa acx. See
Majma® Al-Lughahtu Al-Arubiyah, AFMu'ajam Al-Waseet, third edition, vol. 1,
page 426, the word (Liability). Tn mubk AXMukit, vol. 1 par, 907 and the following
g, the word responsible & & pasticiple. @ is stated io surgt AHma «The convenant
isasked for, or the ane who does niot fulfll his trust should be punisheds.
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by Islamic legislation, since the causality link in these crimes is subject to
the same regulations which determine causalily in the crimes which entail
discretionary punishment. ki is important here to indicate that the nature of
some crimes againt the ¢nvironment rousss special difficultics regarding the
concept of causality, like the presence of a big time gap or a vast place gap
between the behaviour and its consequences, We do not doubt the fact that
the spirit of the [slamic Shari’a requires just proportion between crime and
penalty, Therefore, if the crimnpal cansequences of that behavionr were
clear and definite, then the person wha committed the crime should be
adequately punished even if the crime had been commitied i a pleae far
away from the place where the consequences of the act appeared. But if the
final consequences of the eriminal bekaviour were ambiguous, then justice
necessitates that liability on the part of the criminel be confined to the
consequences about which ne doubts are present, thus postponing Linbility
for the comsequences which might be discovered in the future Lil} the time of
their discovery, or at least until the time when there be no doubts that these
consequences would actually take place in the future

13- The Moral Element:

QOne of the basis of incrimination in Islam is to ascribe the act morally to
the doer since the material ascription is not enough. The gravity of the act
is not enough; it must he coupled with the intentlan of offense. The
Prophet, peace be upon him, said: «Acts are counted for or basis of
Intentions, and every man earns what he/she has intended doing» {0
Therefore, the Islamic law holds man responsible for committing a material
act and also takes into consideration his inlentions. k¢ should be noted
that intention of the doer is not always of the same degres, sinee there are

(1} Reporied by the gromp on the authority of Ali Yahga Sa’eed Al-Anyari from
Mobhammeg 1bn 1brahim Ai-Tamemi from Algamah Tbo Wagas from Umar [bn
Al-Khattah, This Hadith has been explained by all accredited books except Malik's
Muwaza, Ibn Dahdyah sald doubtfulness may mean confusion. Ses Nayiu Al-Awtar
Li Ash-Shaukani, vol. 1, page 31. This Hadith is reported in a differeat wording.

{2) Al-Abkam F1Usoul Al-Ahkam Li 1bn Hazm Al-Andalusi, Matba’at As-Sa'adab,
(irst edition, vol. 5, p. 141 and the following pages, Alam Al-Mawaqi'een Ann Ralwl
Alamezn, Li Ibe Qayyim Al-Juziyah, Matba'at Al-Kurdl, vol, 3, p. 101 and the
following pages, Al-Ashbah wa An-Nadir Li {bn Najm Al-Hanafl, Maibe") Wadi
An-Neel, p. B, and the following pages.
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Of prayer: eat and drink:

But wasie not by excess,

For Allah loves not the waters'V)

Also, wasting is in opposition to the Prophet’s Hadith which was repartd
by Abdullah Ibn Urnar, that the Prophet, peace be upon him, passed by
Sa'ad while he was performing ablution: What a waste! Sa’ad asked, «ls
there extravaganee in ablution?» The Prophet replied: «Yes, even if you
were at a flowing rivers.® -

11- Extention of Discretionsry Punishment to Control Exhaustion of
Natural Resources:
The ruler mey ineriminate extravagant exploitation of natural resources
in the light of the rules mentioned in the Qur'an and the Sunnah in this
regard. ’

The Third Fector:
12- Cansality Link:

The: causc, in the [slamic Shari*ah, is what legally considered as the act
that leads to a conseusnce such as intoxication as a result of drinking,
according to Abu Hanifah’s opinion, and taking off of a life a5 8 result of
cutting off the neck.

‘Camsality link in Environmeut Crimes:

In my opinion, crimes against cnvironment do not fall ontside the
domain of causalily regulations which determine crimes in generalin
Islamic legislation and jurisprudenc, If an act of {ransgression agalast the
environment resulted in @ harmeful conscquence similar in nature to a
consequence which results from any of the erimes of retaliation, blood
money or the crimes the punishment for which has been stipulated in the
Qur’an, then the causzlity link can be dealt with within the same
regulations which determine causality in these crimes. The same can be said
concerning the crimes against the environment which entail discretionary
punishment - dsterruined by the governor - within the Limits authocized him

(1} Surar Al-Araf, verse 31.

(2) Sunnan Jtm Majah (Abi Abdullah Mohammed Ibn Yareed Al-Qarwini, 207-275 H),
Verifieation and commentary by Mohammed Fen’d Abhdul Baqi, Darul-Fikr
AbArabi, Cairo, vol. |, Hadith 425.
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discretionary punishment. In order for the person who rommits a certain
crime against the cnvironment to be held liable, the abstention has Lo bein
comtradiction to a legal contractual or moral duty.

An example of abstention from performing a legal duty ls the physician's
refual to vaccinate people against a contagious diseasc as explained before,

An Example of abstention frora performing a contractual duty is the
refusal of an agricultural engineer - or those similar in capacity - to protect
a farm or a garden against harm, althpugh he had entered into contract
with its owner or his agent to proctact it.

An example of abstention from performing a moral duty is someone’s
refusal to respond ta another person’s cries of help to rescue his plantation
from damage although he is capable of doing so without being cxposed to
danger or harm.

The Second Factor:

10- Criminal Consequence:
Crimes committed against environment - with regard to their criminal
consequences - are divided inio:

a) Crimes of harmful conseyuences such as pollution.
by Crimes which constitute real danger such as the escape of a patient
suffering from & contagious illness such as plague or aids from his/her
place of detention. This kind of escape will result in the exposure of
men, one of the elements of the bilogical envircrmeat, 1o the danger of
agression againgt his life or the life of his affspring.
¢} Enviromment crimes of absolute danger such as exhaustion of natural
resources, "’ because extravagance runs contrary to Allah’s sommand,
regardless of the presence of any other results. Allah Almighty says in
His Holy Book:
O Children af Adam]
Wesr your beaulifuf apparel
Atevery time and place

1) For further information of exhrustion of natural , 568 Dx. Abdullah Hill,
At-Ta’s¢cl Al-Isdami Li Tashria™t Al-Bi*yiah, a published research in Minbar
Ash-Sharg, Calro, Six sdition, March, (993, p. 36 and the follawing pages.
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The crime against environment is like any other crime. It is compased of
two elernents: the material element and the moral one.
B- The mnterial efemnend:

it can be defined as being every positive or negative behaviour legally
forbidden, its occnrrence results in violation of interests protected legally.
This element is divided into three factors: Criminal behaviour, Crimainal
result and the Causative link between behaviour and consequence.

The First Faclor:
9- Criminal Behavious:

Environmental erimes may be commitied through a positive or a
negative behaviour. An example of the positive behaviour which can be
found in an Islamic country is the escape of 2 patient who suffers from a
serious illness whose escape results in harming the enviropment healthwise.
The Prophet, peace be upon him, sald: concerning the illness of plague,
«He who fless from it is like the one who fless from a marching army; and
he who endures it obtains a reward equal 10 a reward of being a martyrs"'

An exaniple of the negative behaviour in conunitting crimes ageinst the
environment is the refusal of an agricultural engineer or those similar in
capacity to perform bis duty in preserving the crops from destruction. In
this case a degcretionary punishment should be appied inn order 10 protest
plantation as the Prophet, peace be npon him, urged that trees and plants
nmust be protectd, In his saying: «If doomsday occurred and one of you was
holding 2 seedling in his hand, he should implant it».©

Thus pasitive eavironmental crime can be committed negatively whether
these crimes are purely negatlve like abstention from doing a job such asa
physician’s refusal to conduct a necessary vaccination, or crimes against
environment which result in positive consequences such as skilling and
injuring because the crimirtal conseguence here is represented in the
oecurrence of a change in the outer world.

An E:famplc.s of these crimes is auditory pollution such as using the homm
of a vehicle which makes a continous noisy sound due to a defect while the
owner of the vehicle is reluciant to fix it. This kind of ¢erime entails

{I) At-Targheeb Wn At-Tarheeh L) Al-Mundhxi, vol. 3, P. 71,
{(2) Ar-Targhesd Wa At-Tarhech.
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Tampering with the environment may result in harmful consequences, or
just threats of harmful consequences taking place.

According to the 1slamie legistation and jurisprudence, we can say that
the eriminal protection of the environment comprises both sides. Whereas
the civil protection of the environment involves only averting harm, while
criminal penalty is meant for prevention from committing wrong deeds.
Therefore the criminal penalty can be applicd against the doer of wrong
act, even if that act did not result in harm to the others.

6~ Protection of Environment ind the Rights of Life, Health, Security and

Owmership:

The Qur’an and the noble Sunnah, the highest constitutions of an
islamic state, acknowledge the importance of liviog in 2 suitable and
healthy atmosphere, as has been mentioned indirectly in the Holy Qur'an
and the Sunnah concerning the right of living, security and health. All these
rights are closely linked with the environment. Ttis truc that both the
Qur’an and Sunnah acknowledge the right of ownership to both individuals
and [egal personnalities, but [t does not mean neglecting protection of
environment or even limitation of the scope of this protection. The Islamic
legislation balances between the opposing interests that is: the right of
ownership and protection of environmeat,

7- Protection of Envirvoment And Legitimate Policy:

Ligitimate policy opens up a wide range of possibilitics for the purpose
of protecting the environment in & way that suits every socicty according o
the requisites of tirne and place,

The ruler, within the scope of his legislative powes, may criminalize the
harmuful or dangerous behaviour in relevance (o environment, within the
framework of «discretionary punishment». And rules and regulations in
respect of environment protection may be centrally regulated {by the rukr
and those who assist him) In an Islamic state. The ruler may also authorize
the governors of the different provinces ar those wha assist them to
regulate those rules, In this case we can call this legislative authority
«decenteralization of legislationy.

Secondly: The Basic Elements of the Crime Commitied Agninst the
Enviranment:
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i And seek not
{Occasions for) mischief in the land

For Allah laves not those
Who do misches”,®

b)

)

5

Moreover, some of the interests included to be protected by the Islamic
legislation are related to human needs such as the interest of man in
protecting his environment, It is true that the absence of protection of
the wholeness and intactness of the envircnment daes not necessarily
mean Josing or missing of the vital and essential interests such as
preserving the religion, the self, posterity, the mind or the propesty;
nevertheless, preserving these interests would only be complete if man's
interest in living in a wholesome environment has heen taken into
consideration.

In this regard, the Prophet, may peace and blessings of Allah be
upon him, says: «Beware of three which provoke cursing: Relieving
oneself in water sources, in thoroug hfares and under shades (af the
tressyn,®

In addition to that, some of the environmental interests protected by
Islamic legislation are of a cormplementary and ameliorative nature.
That is to say that these inlerests are not essential for preserving the
important ultimate aims. However, these interests serve as beautifying
and ornamenting factors such as cirmucision, application of perfume
and tooth-picking (using the siwak), as the Prophet, peace be upon him
said: «Four are from the Prophets’ practise: they are circumcision,
application of psrfume, tooth-picking (using the siwak) and....».®

Protection of Eavironmemd Between Harm And Danger:

{1} Surat ALQasas, verse 77,
(%) Reported by Ibn Da*ud and Ibm Mejah and he safd 3 is a Mursal Hadith. See Nayla

Al-Awtar Sharh Muataga Al-Akhbar Min sayed Al-Akhyar L Ash-Shaukani
(Mohammed 1ba Ali Ibn Mobammoed Ash-Shawkani, died in 1255 H., Chisf Judge of
Yemen), Daml-Tuvath, Cairo, vel. 1, page 85,

(3) Reportad by At-Tirmidhi and be said it 15 a hagean Hadith. See At-Targheeb ws

At-Terhesb Li Al-Mundhsi (Zakivdeen Abdul-Adeen Ibn Abdul-Qawi Al-Mundhri,
died in 656 H), volume one, page 101.
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positive laws a5 'legal personalities”). if those establishments are involved in
the crimes committed against the environment.,

3- Plan and method of research:

The following points will be dealt with:

* General protection of environment in Islam,

* The basic elements of the crime comunitted against the environment.

* Criminal Liability for crimes against the environment.

+ The spatial scope for the criminal protection of environment.

¢ Conclusion, to wind up this research which has fallowed the analytic
approach.

Firstly:

4- General protection of Ewvironment:

What is meant by environment which is to be protected by Islamic
iegislation is the milieu in which man lives including atl living things, in
other words, navuaral, biological and human milieu.

We helieve that when the Islamic legistation protects all forms of
environment it is, in fact, protecting many various interests at the same
time such as:

a) Protection of necessary interests such as the self, offspring, property
and mind. In other words, the Isiamic legislation aims at protecting
man’s right to live a seeure and safe life, safc gearding bis econamic
interest and also secure his future neads. Thus Islam protects the basic
interests of man whes its lews command the Muslims not 10 commit
tumult, mischief or evil deads on the earth as in the following verses:

“Mischief has appeared

On land and sea because

Of (the meed) that the hands
Of men have earmed,

That (Allah) may give them

A taste of some of their
Deeds; in order that (hey
May turn back (from PO AL

¢I) Surat Ar-Rum, verse 4.
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discretionary punishments, (P such aslife imprisonment,® temparary
detention, reformatory community work, fine or reprimanding those who
violate the environment. We believe Lhat the ruler may implement
 discretionary punishments on those who breach the rules of protecting the
environment, whether they are individuals or establishments (known in

{1) Discretisnary puniskment it a punishment for & crime commitied but these is ne
preacribed punishment mentioned in the Qur'an or in the Hadith of the Progher. Ibn
Taimiyyah defined them as 1he (disobedinces which have no prescribed punishment
o explation). Ses As-Siyasah Ash-Shra'iyah Fi Eslait Ar-Ra’iyyah Li Ibn Taimiyyzh
(Abi'Abbas Ahmed lbn Taimiyyah, 661 H. {928), verified by Ahmed Ihrahim
Al-Bann, Conmmentary of Mok i Ahmed Ashour, Dar Ash-Sha’ab, Cairo,
1971, page 133. Ta'azcer it an wspecifisd punishiment which ranges acoording 16 the
crime committed, the psychologlcal situation of the doer sod his previous
canvictions. Types of Ta’azeer are advics, warning, detention, flogging and kLilfing in
danngerous crimen. It ia a substitute punishment (n ebsence of prescribed
punlthmuchasmbunwmouthw faw and blood money, [1 may also be

>ry patnisk In addition to the originel punishment such as
punlshmmlnadnltwy accoridng to Abu #Hanife’s view, in addition of ta™azeer to
retaliation in the case of injurics as Malik holds or in additon ta 40, lashes to the
punishment of drunkemnezs [n Al-Shafei’s oplnlon. The punishmant prescription iz
left for the ruler ta decm what is edequate as a ponishment, One of the modern
crimes iz tha nggresdan agalnat prvironmeant which & conzidered the moz dangerous
one.

(2) Imprisonment punighment waz known in the carly [slamic state and it had been
regulated in & developed manner compared to the posltive law. The Caliph Umar In
Abdulaziz issued arders to reguiate imprisonment nules and ordered his suborttinales
to follow them, Fram these rules we can quote the following «Attead to the
prisoners, do not jail tham bafore providing evidences. If you ere in doulst of what to
detcribe as punishment for & prisoner, send the case to me for considerstions.
Ascertation of the peaple of kewdness {becanse they are evil and mischief supporters).
S¢e AFKharsj Li Abi Yousuf Yakuh (bn Tbrahim, Al-Qadbi, a Hanafist, knowr as
Abu Hanifa's friend, died in 182 H (809), Al-Matbe'ah As-Salafiyah, seoond edition,
1352 H., p. 143. «Detention is 8 purdshment for them, attend Lo the sick among them
who has no maney or wha has nobody to lonk after him while he is slck. Do not
detain the religious and non-religkas ia one place. Women should have separats jails
and appaint the faithful who does not bake bribes ¢o gunrd them». See Al-Thaqgat
AlKubra Li Ihn Sa’ad (Abi Abdullah Mohammed Ihn Sa'ad Itbn Manj Al-Basri
Al-Zahri, slave of Bami Hashim, known as katib Al-Wagidi, born in 163 H. (768) adl
diediin 230 H, (845), Dar Sadir, Beirut, Lebanon, 1960, V. 5, P. 356.
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In such cases, application of established penalty must be carried cut for

each crime such as punishments stipulated in the Qurian, 0 Law of
equality or bload money.‘?) The ruler is ordained to apply cutting of the
hand for theft, flogging and stoning for adultery, flogging for slander and
drunkenncss; and cxecution, cutting off the hands or impreisonment for
robbery. Ag fra intentional killing, cxecution should be applied whereas
law of equelity (relation) Is to be applied in limbs and injuries. Tt is
permissible for the ruler to apply discretionary punishment for these crimes
which constitute rggression against environment. Crimes which heve no
stipulated punishments in the Qur’an, the ruler has the right to apply

&)

@

Punishments stipulated in the Qur'an such as adultery, dlander, drumkenness, theft,
robbery, apostacy and aggression, the ruler or judge bas to 2pply it 83 it is an hasno
right ta tamper with.

Qisas in koguage means sguality and t=rminologically m=ums equality between crime
ond punishment, in pther words to punish the culprit according te the crime be
committed, to be killed for committing a murder and applncaﬁonoimjunesmﬂ}r
to the cues he caused. As for biood maney, it in a sum of momey pavable to the vietm
or his relatives. Il Isa p "_ hines between punishment and compensation.

(For further details see Dr. Abdul Razak As-Sanbourl, Mesadir Al-Haq Ml ALFiqh
Al-Islami, Yol. 1, p. 48, Dr Ali Sadiq Abu Heif, Al-Diyyah Fi Ash-Shari’s
Al-Izlamiyyah, p. 31 and the following pages, Dr. Mobemmed Abu AlUla" Aqldah,
Usoul A'lim Al-A’igabi (an palytical study of contemporary punishment systesm
compared with the Islamic panishment system), third edition, 1992, P. 165 and the
following pages.

Crimaes of retaliation and blocd money are: 1) Intentional killing, 2) Semi
in¢entional killing, ) Elnintentional killing, 4} Intentional injury. 5) Unintentional
imjury. It shoukd be noted that the punizhraents for these crimes are pot confined 10
retaliation and blood money only, but they include sxpiation and “Im‘ml“ of
{inkeritance, It is worth mentioning that blood money punishmaent is an alt
punishraent for retaliation, It is alternative only when lawol‘equality i 1egally
imposslhle to be applied.
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2. Pusishment of Crimes Committed against Environment:
Punishment in Isfam is meant to achieve public interest, and achievement
of justice among the members of the community. This pmlrishmem is
legalised to deter undesirable asts.'" while establishing of justice Is to
reward the doer of good acts and panishment of the doer of evil ones, as

Allah Almighty says:

*“And come noi nigh

To the wephem’s property
Exeept to improve it,

Unil he aftain the age

Of full strength; give measure
And welght with (full) fwstico;
Nuv burden do we plsce

On any soul, but that

Which Hcan bear;
‘Whenever ye speak, speak justly,
Even if & near refative

Is concerned; smd fulfil

‘The canvenant of Allah

Thus doth he command

That ye may remember.

And now the question is: what are the penalties to be imposed on thase
who commit crimies against environment?

Neo doubt that crimes against environment are interlacing with crimes the
punishment of which are stipulated in the Qur’an, of retaliation and blood
money. For example, a person may dis as a result of drinking polluted
water, or a patient who suffers from acquired immunity deficiency
syndrome (Aids) may spread the illness intentionally through sexual
intercouse with as many women as he could in an [slamfc country.

(1) Sharch Fath AHQadezr Li Tho Al-Humam (putiished together with nata'lj Al-Afakar
Fi Kashf Ar-Rumour wa As-Srarr Ale Al-Hidayah) Fest edition, Al-Matbaah
Al-Ameriyeh, Egypt, vol. 4., P. 112,

(2} Swnat Al-An’am, verse 152.
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ISLAM AND ENVIRONMENT PROTECTION

An Analytical Study of Environment Profection From a General and
A Criminal Point of View in Islamic Legistation and Jorisprudence

By: Dr, Mahmond Saleh Al-Adeli*

1- Protection of Environment, Flexibility and Stability of Islsmic

Legisiztion:

In my point of view, the subject of protection of the environment is an

explicit example ef the subjects which clearly verify a basic and chief
edvantage of Islamic legislation which is its combining of flexibility and
stability. ™ The protection of enviromment - in both principle and end - has
texual evidences mentioned in the Qur’an and Sunnzah, With respect to
methods and branches, we find that Istamic legisiation is fully capable of
embracing all the recent developments concerning this subject, and of
finding suitable solutions which cope with the nature of our ags. Therefore,
in this research, we are going to shed lights on this process of protection,
not for the purpose of proving the validity of Islamic legislation for every
time and place because it is a fact - but ta discover the dimensions and
philosphy of this protection.
By siudying the protection of envrironment in Islamic legislation, we will
discaver the good chrracteristics of this legislation, which is neglcgted by
some [slamic communities which resorted (o importing some foreign lavws
instead, and I beg your pardon if I missed the accurate expression. These
laws are unsuitable for our societies because they were not desigoed for
them. Hence, these laws arc nlways prone to frequent amendments from
time to time,

* Teacher of Criminal Law, Faculty of Shari’a and Law, Tanta, Al-Azhar University,
Egypt.
(1) Inrespect of flexiblity and stability see, DR, Yusuf Al-Qardbaw, Shan’gt Al-Istam,

perpetuity and validity of its application at ell times and places, third edition, 1403
(1983}, Al-Maktabah Al.Jslamiyah, Beirut and Damascus, page 22,

.
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When we examine history with all its events and facts as well as its
[zssons, we find that the nations which had been destroyed were indulged in
committing sins, their behaviour was corrupted, indulged in vice and
disregard of values and ethics. Consequently , they relished corruption,
disobeyed their messengers and prophets. In additfon ta that they paid no
heed {6 any prohibitions and those crises and {lnally destruetion befell
them. Also when we examine man's contemporary history, we find many
people work to mar their lves and destruct their civilization by themselves
due to thelr submission ta instincts and whims and consequeatly they
become weak, They alsa disregard history lessons of the past. Nations had
been destoryed as a result of what they had committed. This is repeated by
nations nowadays,

Plague, with it various names and types, may strike thousands of people
gs a result of their corruption. Aids is now killing millions of psople despite
the advanced technology of medicine man possesses to combat it as well as
poverty and fear that haunt man throughont the world while wars shifi
from one place to another. Does not this serve as an ey¢ opener for the
contemporary man (o think and remould his behaviour in accordance with
what is se{ forth by Allah for His creatures?,

‘When we notice this behaviour cherished by «somen peopte nowadays,
it is incumbent for Muaslims to know more about the facts of their religion
ns explained by Allah in bis Book regarding the past nations and the crises
that befell them 50 as to know that there is na way ot of these crises unless
we follow in words and deeds the rules enjoined by Allah to be safe from
these crises, disasters and illnesses, it is ircumbent upon us ta inwardly and
outwardly behave righteously.

Tt s o must that Muslims know the fact that they are «a moderate
nation» instructed by Allah to preach a life of purity, fres from corruption,
based on wisdom and love of human beings in order to acquaint him with
the facts sent down by Allah. 1t is a call for explaining the importance of
ethics and being capable of controlling instincts as well as combating
abominations. Alsc, it is a call which airas at the safely of man, inwardly
and outwardly, to rescue him from crises and preserves his civilization and
his gains from destruction.
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large numbers of people died of poverty and hunger. Corruption and
submission to hests were rampant and consequently many fell victims 1o
illnesses and epidemics.

When a disaster or crisis befalls man, he looks for lts causes and
attributes it 10 natural phenomena or ta reasons and factors beyond his
perceplion, or to any other causes according o his creeds and beliefs. Some
ascribe it 1o themselves and their behavigur and they try to rectify this
hehaviour within the framework of what they call «Self-criticism», Thus,
they move from a state of being victims of harm to a state of aspiring to
cradicate this harm. This is in general in accordance with the creeds and
rituals of some people.

As for Islam, the matter is obvious. The goad thing is from Allah, end
cvil is from man himself as stated by Allah in the Holy Qur’an:

“Whatever good, (Q manl)
Happens {0 thee, is from Allah,
But whatever evil happens
To thee, s from theysel
Alsa Allab Almighty says in another verse:
“Whatever misfortane
Happens to you, is becanse
of the thisgs your hamds
Have wrought”.®

Allah Almighty has furnished man with ell wotldly means for his lifc and
livelihood. Also, he granted man the faculties of perception so s to be
aware of the «Oblgation» inctuding both commands and prohibitions. If
he abides by Allah’s commands and perform them, he will be rewarded,
and vice versa. If man knew that Allah has made abominations
impermissible for him whether in public or in secret and he abided by this
prohibition in his behaviour, verily, e would be rewarded in the Hereafter
[or Lis abidance and his execution of the obligation. Mursover, he would
be rewarded in this life, The reward in this workd includes his being free and
safe from iliness and epidemics which result from committing
abominations.

(1) Surai An-Nisss, verse 0.
(2) Surat Ash-Shoura, verse 30.
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A Letter From The Staff

In this letter, we are going to approach two subjects. Fitst, the National
Day of the Kingdom of Saudi Arabia, which corresponds to the 23rd of
Sep. This occasion has a greal imporfance in the hears of Arabs and
Muslims, This country was disintegrated, gripped by feaz, suppressed by
power and disharmonized until the emergence of king Abdulaziz who
succeeded in uniting it in 2 modemn state, where disintegration is replaced
by love, despair by hope, fear by security and poverly by richness.

This would not have happened without a faithful intemtion in deeds and
words aimed at serving Allah's religion, implementation of his Shari’a and
observing His sules. These are the major bases for victory and being
empowered by Allah as stated by Allah in the following verse:

#{They pre} {hose who,

I we establish them

Ja the land, establish

Reguler prayer and give

Zakat, enjnin

The right and forbid wrong

With ANah rests the end

(And decision) of (all) affairs'!!

We pray to Allah Almighty to grand His inward and outward grace un
ihis country and enable all Muslims to serve their religion and follow its
rules in letter and spirit. He hears and answers the celler's pray.

The second subject is the crises which the contemporary humen being
faces. There are economic, health and behavioral crises. This is not 2 new
matier. The examination of human history epsures that man on this earth
hes bzen encountered with various erises and diseases. Plague had struck
bhumanity in the past and hundreds of thousands in Asia, Africa and
Edurope died.

Man also had faced severe crises in economy and reveaue and as a result

(1) Sutat AlHa), verse 1.
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