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* Vol V1, 19%, 2204 Fiition, € Wpridasce Reveureh Jourmal *

that the deceased after his demise boses the right to bequeath uniless his heirs
see that it dves not harm them in accordance to the prophet’s example” (1]

The supporting evidences have been based on the Hadith narrated by
Aishah may Allh be pleased with her that a man camé to the prophet
(pbuh) and said that his mother cauld not talk *if she were able tq talk, she
would give charity, shall I give charity on her behalf’ the Prophet said:
llm".

Abu Hurairah related that 2 man came to the prophet (pbub) and said
that: "‘my father died and did not bequeath. Is it beneficial for him that I
give charity on his behalf?”’. The Prophet (pbub} replied in the affirmative.
Thus in the two Hadith above, the Messenger of Allah replicd to give
charity on behalf of the deceaseds, therefore bequest is an obligatory.

The heirs are adviced to fear Allah in relation to their testator and they
allocate sume of hls property to be given in charity as a donatiom in order
that he will get benefit from it as a result particularly that there is no way
for him to go back to life taking into congideration that the father was
hopeful to wrile his will and allocate same of his proparty ta be distributed
in charity.

To sum up, it is incumbent that Muslim should bequeath that his debdt be
setthed and then he can begueathed the rest for his relatives other than the
heirs or the needy and the like. Because by bequest we can avert many
disputes might flare up among the heirs in the absence of a will as the case
of the questioner.

1f death comes before the deceased makes his bequest, it is more
appropriate for the relatives of the deceased to give charity on his behalf
from his fortune in order that he car get benefit from it in the life after
death because his good deeds ceased Lo contimue and at the same mein
accordance to the Messenger’s answer to the questioner to give charily on
beha!f of one's mother and father.

Allab Knows Best

(1} Al-Mubals B AbAthr deard
12)  AHMuhels B ALATher,




+ Caw= From Jursprudezie (Fqh) Point of View »

Imarm Al-Shafci is of the opinian that beguest is sunnah Mu'kadakt!

{Stressed sunnah). According to Imam Ahmed legacy is incumbent for

{hree types.

a) bequesi of debts.

b) bequest of deposit.

©) bequest of obligation. Imam Ahmed is of the ppinion that other than
these types of bequest, it is regarded as praiseworthy as mentioned in
the Qurza’n.

““When death approaches

Any of you, {f he leave

Auny goods, that he make a bequest’”

The above mentioned verse has abrogated abligation and therefore, it is
only a mattex of praiseworthy in relation to non-heirs of the testator,

Yet the majority of scholars hold that bequest is not obligatory save

those who have obligations Lowards the testator and they based their
evidence in following the example of the prophet Muhammed peace and
blessing of Allsh be upon him who had not left any kind of bequest as well
as meny of his companions. If it was obligatory, they would do 0. Imam
Mohammed Ibn Hazm is the anly scholar who disagrzed of the majority he
holds that it is obligatory on everyone whe leaves estate.
2. The one who dics and leaves no bequest, his heirs are not abliged to
bequeath on his behalf based on the above scholars® statements that
befuest is not obligatory because which is not ebligatory on the testator is
not obligatory on the legatee with exception of debts, deposit, alms tax,
pilgrimage bequest or vow and the like.

Imam Ibn Hazm is of the view that who he dies and has not bequeathed:
It is obligatory to give charity on his behalf. If the bequeathed to allocates
some of his esiate after his death, it is all right and this should be deducted
from his property after death. Some of the precedessors are of the opinion

(1) Nihayat Al-Muhtsj Iis Ebarh Al Minha], vol. 5, p. 40, Bijirnai Ale ALKhiecd, vol. 3, P. 291, Mughsi
AJMUDIS, Vol 3, p- 39, QUUADE wa Umalrah, vol. 3 p, 1S5,

@) AbMughsi wa Ach-Sharh ARabecr, vol. 6 py. 14415, Kashef AVQim®, vol. 4, pn. 315330, ArSawdk
ARMurbi'a, vol. 1, pp. 43,

) AbMuhal Bl AFAthe, val. 8, pp. 345-352,
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As for the Sunnah, the Messenger of Allah peace and blessing of Alish
be upon him 5aid that: ‘' What right has 8 Muslim haviog something which
may be bequeathed, to sleep for two nights unless his bequest is
written’*?, Allah the Almighty has permitted for you the third of your
estate to bein charity before death in arder to be invested in good
deeds**@, Also, the Messenger of Allah {phuh) said in this connection:
**When the son of Adem dies, his good deeds ceased to continue save
thees... and he mentioned the continuus act of cherity'*.{

Sa'ad Thn Waqas sald to the Prophet (pbuh) that he had an estate and he
had no heirs save one daughter, He said: ‘“Shall 1 bequeath two third of my
estate?”’. The Prophet replied in the negative and then Sa’ad said: “*half of
it?"". The prophet also replicd in the negetive. Finally Sa’ad said: *“The
third of it7', the prophet answered: ““yes, the third and even the third is
two much, to leave your heirs rich Is berter than to teave them in need
begging the other people” ¥

The views of the scholars differed on this ksue in relation 10 the rules of
bequest whether it 15 obligarory or praiseworthy. According to Imam Abi
Hanifa it is not obligatory but it is pralseworthy although it is
impermissible (analogical) because it is a right glven by rhe testater to
possess and death removes possession. So, Qiyas (analogy) loses lts weight
beside the Qura’n and the Sunnah

As for Imam Malik school of thought, bequest is praiseworthy. In
another statement it is obligatory, Imam Malik has deseribed it as a
donation.®

() Al-Lulo’ We Al-Mastjta. vol. 2 p, 163, Sanan An-Nissal, voi. 6, p, 239, Musnad Al Imimm Ahned, vel,
2,p. $0, Al-Susen Al Knbex L) Al-Baibsid Vol. 8, p. 272, Mawatta Al-broam Matlk LI Al-imem Malik, po
539, Sunan Abi Daud, v, 1p. 112,

@) Majma' A}Zaws'idvol. 4, p. 212,

) Sunae At-Ttds, vol. 9, p. 660, Kashf ALKafa, Wx Muzeel AkTibas vol. |, P, K, Sunan An-Nisai, vol.
6 p. 215, Misaad Al-lmam Aleed, vol, 2, 5. 372, AsSaas At-Kubr, vol. §, p. 278, Susan Abi Davd,
vol. 3, p. JI7.

(@ Mvustts Abmam Malfk, p, 54, AlSaan AlEubra [ AHBailagi, vol. § . 265, Seaan An-Nissel, vol.
6. pp. 241-241, Sunum AN Dund, vol. 3, p. 117,

() Bade'i AsSana] Ll AbKasund, vol. 7, pp. 930331, Hashiya: Rad Al-Mutwaz Li [bn Abdeen, vdl. 6, pp.
$47-642, 3ce Nuta'5 Al-Afkar Fi Knbf Ar-Rumone Wa As-Srar Ll Qudbi Zada, vol. 1., pp. 413416,
Hmbdyn: At-Tahuwi Ala Ad-Durer A-Mukhiar, vol, 4, [ 314,

16 See Mawahib Al-Jakel Li Storh Makitarar Khalesl Al-Hattsb, vol, 6, p. 364, xee Bldavas Al-Mukshid,
vol. 2, p. 6, Siea] An-Satik Sharh Ashu) Al-Masabl, vod. 2P, 245, Al-Bahjah 5 Sharh At-Rohfah, vol.
2,p.310.
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67- Role on The one Who Died Betore Writhng His Will:

The epitome of the enqulrer’s question is that his father died and left
behind an enormous property and he used to hear from him dairng his
lifctime the imporatance of bequest and that he would write down hig will
defining how ta be spent in chartible projects but unfortumately death has
come before he could achieved what he desired to do, The enquirer says
that he approached his heixs Lo allocate some of his property to be spent in
charity. Some heirs agreed to this suggestion and the rest of them refused to
do s0. The enquirer’s question is whether it is possible the deceased’s heirs
¢an spent some money of cstate in charity an his hehalf?

To answer this question, two factors must be considered:

1- In esserxe, legacy is mcimbent as stated in the Qura’n and the Sunnah.
Allah says:
“It ix prescribed,
When death approaches
Any of you, i he leave
Any gaods, that he make a beqoest” !

Also, Allah says in another verse:

“*After the payment
Of legacics and debty”*??

‘' After payment
Of legacies and debis
In what ye leave’ e

0 ye who believe!

When death approaches

Any of yeu, {take) witness
Among yourselves when making
Bequest-fwo just men

©Of your own {brotherhvod)”

A} Sural At-Baqurah, yorc 180
(2} Sural Ac-Nisa, verse 11,
1) Surm Ar-Nlas, verse 12,

) Surat Al Ma'idaverse 106,
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From the above, we notice that the scholars are divided into two opinions:

t- Those wha hald the invalidity of conditions stipulated by the wife such
as her husband not to marry another woman besides her. Among those
scholars are Malik and Al-Shafei and based their evidence on the
Prophet’s Abadith: *‘Bvery condition that is not included in Allah’s
Book, is invalid even it is equivalent 1o one hundred condition™ 1)
*“Muslims are obliged by their condilions unless the Iatter forbid a
Tawful or permits an unlawful* * () Such as not to marry another
woman besides her. Such conditions prohiblts a lewful act which is
marmiage.

2- Those who are of the opinion that conditions are permissible in
accordance to the Prophet’s Hadith: “The mare entitled conditions to
be fuifilled are the ones with which woman becoma lawiul for you'.F)

This is in general concerning conditions refevamt (o marriage contract. As
for the guestioner’s question, to meet hiy wife’s condition not to live with
his parent will tead to disobeidence of his parent and disobeidence of
parents is a grave sin because Allah the Almighty has ordet sons to be
dutiful to their parent as stated in the follo wing verse:

4Serve Allah, nad joimd nat

Any pariners with Him;

And do gosd

To parents'’.

The order in the above-mentioned verse necessiates compliance with and
the order of Allah has the priority to be followed because it is forbidden to
obey a human being in matters that displeases Aila, the creatar,

In conclusion, the hosband shoukl cease to meet his wife congdition becanse
{vwill lead 1o the disobeldence of his parentsand it is a cardinal gin or in
other words, it i a violation of Allah’s command.

Allah knows best

Q] Smuan An-Kinal, ol 6, p. 189, Sunan Tbw Majak, vol. 2,9, 343, Muinad Abimam Ahmad, vof.
2013 Majns” Az Zawa'i, wol. 4 p. BE, Fath AFBarl B Shark Sabdh Al-Bukharl, wl. 9, p. L3¢, Al Swsn
AlLKwbra LI Al-Balhagt, val. §,p. 79, Kaaz Al Unad. val, 1. p, 122

@ Pah Ak-Bar), voi. B, . ) 36, Sucmoun A2-Trmksd, vol. 33 635, Al-Suaan AHKubrea, val. 6, P. 2, Kt
AHUw, val. 4, p. 367,

8 Futh Al-Barf B Sharh Sahln Al-Bekbard, vol. 9, p. (29,

(9 Suest AndBise, vorm 36,
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when it contradicts the contract but the [atter remains valid such as the
husband agrees not to move his wife from city to another or such as not to
marry another wife besides her.V

As for Imam Ahmad, conditions are of three parts:

a) In favour of one’s wife such as not to compel her to move from one ity
to another in prder to live with him there. This type of conditions
should be fulfilled in abidipg by the Prophel’s Hadith: **The more
entitled conditions to be fulfilled are the ones with which women
become lawful for you'”. It was narrated that a man married a women
on condition that she would not be moved from her parent’s home. He
tried to mave and her relatives compiained to the Caliph Uamer [ba
Al-Khattab who said in this regard: *“The condition should be
{ulfilled’*, the man said; ‘**Then women will divoree us’’, Umer,
replied: **Rights are based on conditions™.

b} Conditions which are against the contract such as a man wants to
marry 2 woman but refuses to give her a dower or the man stipulates
that his wife has the right to werk but she is obliged to take care of kim
financially. These conditions are incosrect because they are contrary to
the contract requirements.

¢) Tnvalid conditions such as enjoyment marriage or to suspead marriage
on one party satisfaction or (0 be conditioned on opﬁon.a’

Lbn Taimiyyah was asked ebout a man who accepied the stipulation of
his wif¢ that she should nat be housed with her husband’s parents. The
man failed to meet her condition, The question addressed to Ibn Taimiyyah
was whether the man to fulfill his condition or the woman has the right 1o
invalidate the marringe? He replied may Allah forgive him that it was not
obligatory for the man to fulfill his condition because he could net. Some
scholars hold that it is not obligatory on the hushand to mest the
abpve-mentioned condition even the husbaxd is able to do so and she has
no tight to invalidale the contract unless there is a dispute between her and
her husband,©)

M Al-Msimon’, vol. LB, B 250, Nibayst AHMuMaj. vol. 6, £P. 343-344, Al-Um, vol, 3, pg. 1374,

@  AlMughi Wa AshSharb ALKabor, vol. 3, . 4484831, aee Shash Ar-Zackashi A Mukhtasss AHRhargi,
VOL. 5, M 139-241, bow Ar-Ruswdk Ak Mutabl’ Sarh Zad Al-Musqo, vol. 3, . 35, see Kasht AOkm An
Mats AR’ vol. 5, pp 90-91.

(% Majmou Fatswa lbn Taimiyyah, vol. 32, p. 168,
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66- Rule on A Wife who Stipulnies ta Live Separate from her Husband's
Parenis:

The questioner says that his wife has stipulated in the marriage contract to
live in & house scparate from his old parents. At the beginning he accepted
this condition hoping that he might be able to 1ake care of his parents as
well as to keep his wife's stipulation, but unfortunately he was not able to
continue to do so far many reasoms, First of all, he began to blame himsa{F
for negligence of his parents. He asks whether he can continue ta meet his
wife's stipulation or to divorce her as long as he is not capable to keap his
word.

[t is known that marriage has conditions (o be met from both parties,
According to the guestioner’s question he had accepted the conditien and
he determined 10 meat it. This condition may foree the busband to hate his
wife and consequently he may think to abandon her as well ms life is
changeable and sometimes it is very hard to keep such a condition. some
wormen stipulate that the husbands must not order them to live with them
in & separate house away from their families but circumstances of life
compel the husband not to fulfill this condition. The others stipulate that
the husband must not marry another woman besides her which it is
sometimes impossibie for the husband to meet it. 1¢ is known that marriage
withaut conditions i3 more likcable than the conditioned one. Therefore, if
someane agrees to folfill a condition he is obliged to do 5o if it does not
prohibit the lawful and permits the unlawful,

Schaolars are of different opinions im this regard. Imam Malik holds that
conditions in marringe are reprehensible and he said in this connection: *“F
adviced once a judge from Abdan to order people not to marry an
conditions’’. Some scholars of Maliki school of thought are of the view
that conditions in marriege are acceplable and based their supporiing
evidence on the Hadith of the Prophet peace and blessing of Allah be upon
him: **The more deserving conditions are to be met are the ones that with
which women become lawlu{ for ynu".m

Al-Shafei school of thought is of the ¢pinion that condition is invalid

{1)  Mugadimat 1bo Roehd Ma *ALMudswansh, val. 2, pp. 53460, Mawakil Aj-Jakee] Shark Mukhiasar
Khaleel Li Al Hatiain Ma Af-Ta] Wa Aklklod, Yol 3, pp. #96-447, Sharh Manh Aj-1aiod Als Mukhoatse
Xbaleel Li Ulaish, vol. 3, pp. 32303, A-Qawinees AHFithlyn Li Foa Jaca, pp, 145-146
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Imam Ahmad holds that in respect of the said question he considered three

factors:

1- 1f the husbands treats his wife harshly such as beating her and makes
life hard for her as well as depriving her of maintenance right aiming
that she might be compelied to ransom for herself by demanding
(Khulu®}. In thig case, it is invalid and compensation is rejected,

2. If the husband does not aim to force his wife to ransom For herself,
here, the Khulu' is considered permissible. If he beats her, in this case
beating is considered injustice (o her.

3- If she commitbed a bewdness and he consequently treated her badly in
order to ask for khulw’, the Khulu® is permissible as stated by Allah the
ulmighty in the following verse:

‘‘Except they have been gailty

OF open lewdness”
The exception here means a permission to effect Khulu'. ™ 1t is clear from
the enquirer’s question that the husband has not found any fault on the
part of his wife whether inher mannets of her religion but his sole objective
behind his act is only te harm her so as lo be compefied to disobey him and
consequenty she will sart 10 azk for divoree and once she asks for diverce
she will be pbliged to compensate him, in cther words, she has to pay him
back the dower. Such act on the part of the husband is impermissible due to
the fact that he eats up her money illegally.

Aliab knows best

()  Abmagho Wa As-Shach AlKabezz, w0l 8, 09178 179, Shark A2-Zarkashi Ala Mukiear AbMRagl,
vol, 3, pp.359-360, Ar- Rawdh Al-Murbla, vol. 3, pp, 137-138, Shark Muniaha Allradat, vol. 3, p. 149,
Kahal AlQina, vol. §,213.
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“Apd how could ye inke It

‘When ye have gont I

Unta each oiker, and they have

Taken from you 4 solemn couveaan”, !

In the first verse, there is a jrohibition to restore dower even it wasa
teasure and its describes restoralion as slander and sin, In the soeond verse,
there [s & condemnation for restoring the dower after building that close
relation between the hosband and wife. It implies also a condemnation for
the husband to do such an act after the convenant lo treat her kindly and
picely or otherwise, he should divoroe her with kindness as Allah ordained
us:

“*4 dlvorceis only

Permissible twice; after that

The parties should elther hold

Togetker an equitahle terms,

Or separale with kiodoess” 2

According to the above verse, the husband can not restore the dower he
paid to his wifs save on condition that she wants 1o be divorcsd on her awn.
Scholars are of diffesent opinions in this regard. Fmam Malik holds that
Khulu' (divorce on the pars of the wife) can not be vafid unless the wife
cheoses on her own will Lo separate from her husband without any
compulsion. [f ane of these 1wo conditions is not met Kholn® can not be
effected O}

lmam Af-Shafie is of the vicw that it is oot permissible for a kusband to
beat his wife or deprives her of her right out of hope thal she will disobey
hom end he supported his evidence by the following verse:

“Nort should ye (reat them

Widh karshness,.."’

If he (the husband) divazces his wife hoping to be compensaied by the
dower, be does not cdeserve that compensation because in this case he
forced his wile to do so.(¥

@ AHQewaom Al-Fighiys L! tm Jum, P.154, Mok Aj-Jaskeel, vol. 4, p. 20,
(@ AlMujmos’ Li As-Nawawd, vell 19, pp. 3.5, sor ibaryst Ay, wl. 4, p.393.
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mercy on the pare of the husband in the most because he is the one whe
takes care of his wife. It is imporiant o be noted that some husbands are
harsh in treating their wifes and sometimes deliberately harm then instead
of treating them kindly as Allah crdained us to do s0:

“‘Nor should ye treat them

‘With barshmess, that ye may

Take away part of the dower

You have glven them, cxcept

Where they have bees guilty

(f opes lewdness;

(n the conlrary live with them

On 2 footing of kindmess and equity

Il ve take a dislike for them

It may be that ye dislike

A thing, Aud Allah brings sbout

Through it a great deal of good”‘m

In order to ablde by the example of the Messenger of Allah may peace
and blessing of Allah be upon him as he said: ‘“Whoever is goad is goad for
his familz'; and [ am the best among you in affairs relating to my
fami-‘y‘ 9.(

This is in general, bul in particular, harming one’s wife s as to push her
to commit disobedience and consequently to compensate him by paying
back the dower. This kind of act is not permissible unl¢ss she commits an
explicil lewdness as stated by Allah in the Holy Qurtan:

“But if ye decide to take

One wife in place of another
Even if ye had given the Iatter
A whole (reagure for dower
Take not the least bit of W back
Weald ye take it by slander
And A manifest sin”7®)

(1) Sural AnNisca, venye 19,

(2)  Sucan At Tinuid, vol. &, P £67, Suman AkDasml, wol. 2, p. 159, As-Sunun AkKubsa, vol. 7, p. 469,
Majma' Az-Zaweid, vol, 4. p.303, Kanz Al-Umal, vol. 36, p. 371, Xasht AL-Khafs, vol. §. 9. 463.

13} Surat Ao-Nissa, versc 20,
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65- Role on Who Harms His Wile In Oreder (0 be Disobedlen! {0 Rim:

The enquiter’s question [y that he has a married (riend who has chikiren
from his wile but he treats his wife badly despiie the fact that hls wife is n
good wife, religivus and of good manaers. There it no defect in her that
causes him 10 treat her such a treatment. According to héns the only reascn
behind that is to push her to be disobedient in order to pet the dower, The
Questioner asks whether it {s permfssible that hly friend resort (o such an
act?

To answer this queslion, we reply that mazviage is concluded an a legal
comract based on mutual satisfaction &nd one of the marringe objectives is
10 achieve love and meycy between the two parties as siated by Allah the
Almighty.

“J¢ Is He who created

You from n siagle person

And made bis mate

Of the like mature in order

That he t dwell with ber

(nlovey”.

Also, Allak says in this regerde

' Aud among His signs

Ix this, that He crested

For yoo mste from among

Yaurselves, that ye may

Dwell In tramquillity with ibex

And He bas put love

Aund Mercy betwoen your (heart)

Yerily bn Lbat are signz

For ihase whe refect”.?

Thus tranquillity and love are two important pillars for cobabitation and
harmony beiween the husband and wife, Sometimes harmony does not
work between Ihe one couple for one reason o1 anothier and be replaced by
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is uncertain, the lease is null and vold.® Also, Imam Abmed holds that
the employer should inform hls employee of the wage: ““Whaoever cmploys
a workman, his wage must be known to him™.

To sum up, the owner of the vehicle may ¢mploy a driver on a fixed
salary in return 10 bring the dally, menthly or annuaily proceeds without
stipulating the employer’s compensation in case the former fails to pay the
agreed upon amount, or the owner may fix a salary for the driver and the
laller is abliged to bring the proceeds to the vehicle’s ewner In line with his
honesty. The vehicle’s owner should noi stipuiate compensation for the
amount agreed upon because ihis is an exploitation which is prohibited in
Islam due to incertainness in the wage of the driver in case he ks obliged to
pay compensation.

Allah knows best.

{1} Scc Al-Mejmow’ Sharh Al-Muhadhb LI An-Nawawd, v,, 15, Bp, 9-10, Nihayat Al-Mubiyj Da Sherk
AkMinba), vol. 5, p. 369, Mughai Al-Mubtaj, vo, 2p. 339, Qailubi wa Umeirsh, v. 3, p. 72, Fath
A% Wehnts Bl Shars Manha} A¢-Taolsh, », 1, p. 247.

(1) Sharh Muneaks Aklrsdar LI ALBshus, v, 2, pp. 132353, Kashal AWGlms Ann Maton Ablqoa’, vel 3 p.
551, Al Mughos Wa Ash-Shuzh Al-KAbar, V. 6, P %, Matalid Uls An-Nuha #i Shach Ghayat Al-Monisha,
v: 3,9, 387, Ar-Rawidh Al Eharh 244 Al-) i, v 1,9, 297,
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“Hq sald; “Iintend iw wed

One of these my daughiers

Tao thee, on canditian that

Thou serve me for eight years,

But if thou complete ten years,

It will be (grace) from thee,

But [ intemd nod ¢o place

Thee under difficulty:

Thou wilt find me,

Iadeed, if Allak willls,

Onoe of the reighteons”. "

According to the above verse, 1o put a workman under difficaly is
prohibited and the one who treals him kindly is lauded.

Islam is a just religion and therefore to be just, we must not exploit
workmen as the Messenger of Allah peace and blessings of Allah be upan
him said; *Three types of people [ will be their rival on the doomsday..,
and an employer who employs a2 workman and does not give him his
wage’’. What is meant by: ‘‘does not give him his wage’” is that the
workman fulfllls his duties and the employer refuses to compensate him as
if e eatg it in vanity or as if he is his own slave” @) The contract between
the employer and the driver is uncertain because the amount of the monecy
which will te gained by the driver is aot known. Imam Abu Hanifa says:
*'Benifits should be known as well as wage”, () According to him contract
is invalid if it is unceriain because incertainness will lead to disputc as the
prophet peace and blessings of Allah be upon him stated: *'Whoever
employs a workman, be shauld pay him* ¢

Imam Al-Shafi is of the opinion that the utillty must be certain and if it

) Sural Al-Quens, verse 37,

@ Thefallezxtof the ndith |3 that Abu Hurairsh may pesce be upog him reparead 1hat the prophet {phub)
434: “Allah snge, Thres typs of peophs 1 Wil b Unie' tival oo the ch L armn v with Allah
and breeks his oath, & mas whe salls s cave and doas B0t 1 bim Fres and & mas who sxploys & workman
and does BOP ghve him bz wage'’. Sew Fath Al-iarl Shark Sahih Al Bukhan Li Jbe Hajer Al-Assdaqeny, v,
4, 957, coe Dlaylu Al-Awtar LI Adh-SNawkant, v. 6, pp. 15-37, iccaubull v Silam, v. 3, p, IR

()  Badel’ as Sami’ Fi Tarteest Ash-Shrat| LS Kashani, v. 4, pp. 179130, scc Nala'ij ARANar Fi Kashf
Ar-Rimowz We Aa-Srar Li Al-Qudi Zadab, v, 9, 9. 6., Harhiyat Radd Al-Muhtas Al Ad-Ducc
Al-Mwkitar, vo. 6. p £, Hawhiyal Al-Tahawi Als A3-Durr AFMukhian. v, 4,9. 3.

% Soc Dumr AlHukao Shash Majalal AV-Ahkam Li Ali Huider, Al-iitah AlAwal, M. 458451, pp. 25427,
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employee responssible lo compensate the amount if he was nof able to
pay 1.(0 The criterion in this respect is the driver’s trust and the
prevailing situation. He may be ablke 1o collect the required amount or
he may not and the vehicle’s owner has to accept what his employee
brings to him

Stipulation of certain amount to be paid by the emplayec to his
employer on condition that the employse should be held responsible to
compensatehis employer if he was not being able to pay the agreed
upen emount. This is impermissible. Imam Malik is of the opinlon that
it is permisgibie to employ boys on condition that they bring the
proceeds without holding them resonsibic to compensate a certain
amount of money. Ibn Wahab said that from Makhramah Ibon Bukeer
on the authority of his father that Abdur-Rahman Ibn Al-Qasim said:
““‘He should not say [ employ you on so and 50 and you have t¢ give me
so and 5o, This is impermissible”.?) Rabia’ Fon Abi Abdul-Ratiman, 2
Maliki scholar, said that: *“If a man employs 2 workman and provides
him with a donkey to work on or in a shop or otherwise, omn condition
that the employee pays his employer a certain amount of money in
return for working independently, this is permissible, But at the same
time, the employer should not hald employee responsibie to
compensate him’*. 3

From the above, it is ¢lear that the owner of the vehicle should not

stipulate that the dnver has 10 pay & certain amount of money and he hasto
be liable to compensate it if be was not able to pay it because this is an
explaoitation as well as the contract is considered unceriain, The exploitation
is that the owmer of the vehide may take the whole salary of the driver if the
latler was not able to pay the agreed upon amount and therefore, the ¢ffert
of the driver goes in vain and consequently the driver is obliged to do
something beyond his capacity.

The Almighty Allah has said through apastle Shuaib to apostle Moses

peace be upan them when they agreed on the lease:

0]
@

[¢])

AlMadawarah Al-Kubre Li Al-Imam Malik Tha Arss, Al-drsam Sahnoue’) narmition [rom Iba Al-Qutim,
v. 3,5, 404,
AFMadawaub AlKubra Ll A-lmam Matik s Arss, Al-lmam Sahaoun's narretion froes [ba Al-Gasion,
v 3. p. 404,
The sams abx
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64- Rule on stipuiation of a cerialn amount of money 1o be paid by a
labourer to his Employer

An eaguirer says that he works as a driver of a public vehicle in return
for a monthly salary but the contract stipulates that a certain amount of
money to be paid daily for his employer. If he (the driver) does not pay the
set amount For one reason or another, his employer has the right to deduct
that amount from his salary. He asks whether this condition is permissible
from the Islamic point of visw particularly it Is very bard to meet this
condition every day?

To answer this questlons, we have to consider thres factors:

1- Toemploy a driver on an agrecment that the employer pays the driver
a certain amount whether ks on  a daily, monthly or anaually basjs
and the driver uses the employer’s car to transport people ar goods on
condition that the driver has to give his employer all the proceesds which
are gained. [n such a case the laborer bas been employed according ta
his honesty, Whatever the labourer brings, little or much, the employer
must accept it. Imam Malik is of the spinion that if someanc agrees
with 2 laborer, it suffice him {the laborer) to give his emplayer the
proceeds unless there is & condition in the agreement to give him a fixed
amount. (!

Tbn Wahab, a Maliki scholar, said that e heared from Al-Layth Fom
Sa’ad and Umr Ibn Al-Harith on the authority of Bakeer Ibn AkAshaj:
“We don't see any problem of employing a workman (o work with his
hands, or his employer's animal and then he gives the proceeeds to his
employer, if this is conditioned at the beginning of the agreement”"®,

2- Stipulation of a certain amaunt to be paid by the employee Lo his
cmployer on a daily monthly or annually basis such as between a driver
and an owner of a vehicle to iransport people or others in retwrn fora
salary and at the same thme, the driver brings the proceeds for the
vehicle’s owner stipulates a certain amount of money (known) to be
pald for him, it is permissible but the employer should not hold the

1) Al-Madawenah AFKubra Li Al T Mk [bn A, Al i Sabooun's saemison 6o e A-Qsim,
v.), p. 404
@ T N Iorred o
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clear observation as well as hearing can not be achigved unless the witness
hears from the defendant or through reputation. I there is doubt about the
knowledge, the testimony is considered invalid and therefore, it is
forbidden to be accepied because it would entail injustice, loss of rights and
spread of mischief.

Rules of testimony are same whether in public or private matters. Thus,
testimony in public matters is very impartant than in the private one
because it affects many people.

According (o the enquirer’s question he is doubt about his testimoity and
it is based on to bring utility for the claimant thinking that public property
is less prohibted than the private one. Of course he was wrong to do se
because he co-operated with a friend or in other words he helped him te
transgress and do wrong which are prohibted by Allah and his Massenger
as stated in the following verse:

*“Help ye one smother

In righteonsmess and plety

Bul help ye noi one anofher

In sim and rancour;

Fear Allah: For ARah

1s striet in punishment’*$?

‘To sum up, testimony is important because it does help to refute injustice
and proves the true owners as well as to repel disputes and the law
stipulated ta be based on knowledge which necessiates seeing and hearing.
1f knowledge is subjected to doubtfulness then the testimony is
consequently invalid.

Tastimony is the same whether in public or private matterg and it is
impaortant in public matters because many people will be affected as a result
of this testimany. The enquirer has violated the legal rule in relation to
testimony and therefore, he must ask for forgiveness.

Allah knows best

1) Surst AlMe'ida, verze 2.
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Alzn, bearing of witness ean be through hearing if it Is renowned and the
parrators are trustworthy and renowned to be just !

As For Al-Shafi school of thaught, the witness must witness according Lo
his knowledge and this knowledge is composed of three parts:

a) Tosee by his own eyes.

b) To hear by his own hearing.

¢) What has been circulated by news and should be referred to his heart if
it is believed by it, then he may bear witness.

If a man testifies that another man has done so and 5o or {hat man has
acknowledged something, his testimony can not be valid unless two
conditions are met: To prove it be has seen it by his own eyes and 1o prove
it by hearing, Lherefore the testimony of a blind man i3 invalid according lo
Imam Al-Shafi unless he sees or hears that affeir before he become
blind @

According to Imam Ahmad school of thought it is impermissible to bear
wilness exeept for things you have seen or heared of. Seeing is limited to
ncts bo be seen by the eyes such as wrath, usurpation, thefi and damage. He
can testify that he saw a man sold something while hearing is divided into
two:

a) To hear from somepne directly apd in this case he may bear witness o
what he had heared such he hears someone acknowledges a right for
another,

b) hearing from spread of news such as genealogy. "

The above are some oplnions of schoels of thought in relevant to
testimony and the mos1 important thing is that the witness must bear
witness according to what he/she had knowledge of and this shonld be
through se¢ing and hearing and seeing can not be achieved save through a

{8} Sharh Mamh Al Jalo!, Sbxidh Moknzmed Ulalsh, vol. £, pp. 473-476, ses Mawidid Aj- Taleel Li
Al-Hittab, val. & s 191-192, 3o Al-Balhac Fi Sharh ALTubfah, Vol L, 5. 152, Mokberg Kauked, pp.

33304,

& AU, loum ANS2af, Y2 7, p. 90, NEbwyst Al babda) lia Sharh AWMIoha} Li Ar-Rask, pp. 6317,
Blughes Al-Muktaj, vol. &, pp. 443446, Bigrimi AT ARhalLeb, vl 4. pp. 173313,

3)  Kaphat A1Qfn'a Ans Malag Al-Igo‘s L3 Al Babud, vol, 6 pp. €07-40%, 5ot AbMughn) Wa Ash-Shark
AHKubwor LI The Qusmab, v, 12, Shach Muntabu AlIrsdan Li AlBabati, vol. 3, pp. 517.139, Matui®
Uls As-Nuha, vol. 6, pp, 194-397,
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No knowledge; for
Surely the hearing,
‘The sight, the heart
All of those shall be questioned of *(?

Allah also says:

“Only be
Who bears witness to the Truth
And with full knowledge™'?

The Messenger of Allah has shown the importance of 1cstimony and
henee he ordered whom he bears witness to tell the truth based on certainty
without any doubt or confusion, He said in this regard when he was asked
about: “*Do you see Lhe san™? we said: “yes”’. He said: *‘testimony is ke
that either testify or leave it”*, ) Hanafis have taken this hadith asen
evidence in hearing witness that it can not be valid unless the witness sees
himself but they have excluded marriage, genealogy and death and they are
of the opinion that in this ease a witness can be valid through hearing
because it is based on reputation,

According to Imam Mallk, it is permissible to bear witness without
seeing the affair witnessed for but it is conditioned that the narrator heared
from must be a trustworthy.

The scholars have statements over the knowledge. Some of them hold
that whepever requested to testify on a woman whom he does not know her
and two men testify that the sald woman is the daughter of (x}, in this case,
he may lestify according to their testimony although he does not know her
geneelogy. Some of them are of the view that he may bear witness
according to their witmess (the two men) because she can not be verified of
except through this, manner.

A1) Swrat Ad-isra, verss 35, Qatade saic in Lk regrd, “Don't say that | mw and yeu Bave not soen nos sy 1
Theared bur la fact you have not heared nor say [ kosw and you have no knawledgs of™, Scc Tafsic Tog
Kathoer, val, 3, p. 37.

(2} Swom Az-Zohhsuf, verse 36,

() Kanz AllUmal, v. 7, p_2J, See As-Sunnan AFKubn, vol. 10, p. 196..

(4] SoeBada'i Ap-Sana'i Ll Al-Kannd, vol. 6, p. 256, See Futh Al-Qudeex L Ihn Al-Humam Als Al-Hidsye,
vol. 7, p. 203284, Flshlyst AT-Tekaw Al Ad-Durr AlMukhiar, . 1p. 227, Hashlya Rad Al-Mubter
Als Ad-Dwer Al-Afubsar, vol. 3, P. 462,
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Due to the importance of evidence, the Qura'a Commands Muslims to
discharge it upon themselves:

"0 ye who belevel

Stand out firmly

For justice, as witnesses

Ta Allsh, vven as against

Yowrselves, or ivtmr parenls,

Or yomr kin’t, D
The meaning is 0 clear that Muslim Is abliged to dlscharge his testimony
whatever is the result against himself or his close relatives. The Messenger
of Allah has mad it desirable to testify, **Shall [ not tell you about martyrs
who come and discharge their evidences before they are asked to do so*. 2
Also, 1he Messenger of Allah, may peace and blessings of Allah be upon
him prohibited the false testimony and made it one of the greatest sins as be
stated that: “‘Shall I not tell you of the greatest sins?'* we said: *Yes, O
Messenger of Allah™, he said: *'discbedience of parenis’, he was lying on
his side and sat up and said: “The false lestimony, the false testimony*’, **
He repeated it continnously until we wished that he would remain
sleme”, &

S0, testimony is 2 collective obligation according 1o the statement of the
majority of schotars ) Whoever asked to testt fy, he/she the choice either
totestify or not.

1- Characteristic of Testimeny:
Due to the importance of testimony Allah says:

*' And pursue not (hat
Of which thou hast

() Smrml AN, verm 139,

Q) Sakih Mk Bi Shirk An-Nawiw, v. 12, p. 17, Susan AW Duad, v. 3, p. 305, Seman AeTirmizk, v. 4, 3
472, AsSunan Al-Kubma, v. 10, p. 159,

@ Fuh AlBar Bi Shark AlBukhari, vol. 3, p. 309, Sabih Mustis B $harh Ap-Nrwawl, vel. 2, pp. 482,
Mesnad AlImam Almed, vol. 3, p. 131, Majma' Az-Zawn'id ALEawa’id, vol, 1, 9. 101, As-Saoan
Al-Kubre LI Al-Baitmgl, vol. 10, p. 121, Suman At-Tirmkizl, i, 4, p. 475,

(0 Aljaghal ws Ad-Sharh AlKabort, v, 12, p. 3, Mazalih Uls As-Nuba, v. 8, p. 92, Nobayat A3Mobta),
¥4 £, 329, Mughmi Al-Mulita), v. 4, p. 450, Maoh Aj-Jakexd, vo. £, p, 484, Hashiyat At-Yakawi Ala
Ad-Dua AlMulbiar, vo. 3, p. 21.
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CASES FROM JURISPRUDENCE (F1QH)
POINT OF VIEW

63- Rule on Uncerlain Testimony to Bring Utility For Someoue:

The enquirer says that a friend of his applied for an assistance and this
assistance was Conditioned. To meet these conditions, his friend, asked
him to testify that the latter meets all these conditions. But the former {the
enquirer) doubted that his friend met the condltions required. Although he
was doubtful, he testified in Favour of his friend in order to bring about
ulility for him thinking that teslimony in public affairs is less sinful than the
private one, He asks whether such an act is permissible?

To respond to this question, we bave to clarify the Followings:

1- Testimony is very important to settle dispute, refute injustice and to nate
facts. Thefefore, Qura’n and Suznah ordain to testify in order to confirm
rights and fend ofF dispiutes as stated by Allah in the foliowing verse:

““And get two wilnesses
Onit of your own men””. @

The witnesses are reqoested to testify whenever they are asked to:

“The witnesses

Should not refuse

When they are called on

(For evidence)®

Also, Quran has ordered us not to conceal testimony and those who
conceal it are described as:

“Couceal not evidence;
For whoever Conceals it,
His beart is twinted

With sin”

(1) Surst AFBanarsh, verse 282,
@) Surat AlBagarh, verse 282,
G)  Surat AlBaqarah, verw 243,
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the earth. Everything happens afier this and prevents to get benefited from
the land such as stoppage of rainfall. This et is considered from Allah and
therefore, the lessee has not got the requested benefit from the rented land,
This also applies to the collapsed of a bouse and the dead anima! which as
a resull the benefit has not been achieved.

As for saying that the lessee has achieved a benefit by cullivating the land
and sowing the seeds, This is not a benefit because he only speut his money
and his efforts on preparing the land and sowing without harvesting. He
did only in hope that he will be benefited Jater on as Allah says:

“'Giory to Allah, who created

In prirs all things thai

The earih produces, s well ns

Their own (human) kind

And (other) things of which

They bave no knowledge”.
Allzh slse says in this regard:

“With it He produces

For you corn, olives

Dates-palms, grapes,

And every hind of fruit. @
In another verse He stated:

*And produce (herein grain

And Grapes and

The fresh vegetation

And Olives and Dates” %

To refute the opinion of those who hold that the contrasted things must
be capable of. It is impossible to eontrol flowing of water from the ground
or rainfall as well as the callapse of a house. The twa fartigs bath of them
can't control these acts because they are God's acts, ™

(1} SuratYasin, wrse )6,

B} Surat An-Nal, vauce 11,

0] SumtAbase, verses 239,

) Majmow'ss AnResa"l Wa Al-Mam'il, Mt edidon, B4QIH (1983}, Dar.Ul-Kotub ALA"lmcyrak, Beinu
Lebanon, peges 408 and 409,
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he/she should warn the blind and the walker 1o take care of the danger
otherwise he would be held responsible. Alsc, the owner o the rider of an
animal are not held responsible if the walker is fomnd to be deaf of the one
whose eyes are bound due to sere-eyed. I the animal was in a desert and
damaged a plantation during the day or night, the one wha takes care of it
should be held respensible because he failed o tie it. If he tied it and it
damaged the plantatian ar he sent it to a pasture in the middicof a
plantatlion and he did his best in order not to damage the plantation, he
should not be held responsible, if it damaged it.

The borrower, entrustee, cEpper and usurper are regarded as the same as
the owner. Se, they are tesponsible for any damage oecurs for the animal
in their possession end care. If the damaged item was in an enclogure that
has a door and was left opened by its owner or that the item was left in the
public streel by its owner,lhe owner of the animal, bosrower, clipper or
anyone who takes care of it must not be held responsibie for the damaged
material hecause its owner failed to protect it.

Among animals which arc exchided, birds such as homing pigeon if it
was sent by ils owner and broke something or picked up seeds the owner
must not be held responsible because it was a customry to send it as stated
by Ibn As-Sabagh in Ar-Rawdhah, But cats if not tied or taken care of
during day and night, their owners are held responaible for any damage
caused by them. Because these kind of animals can be controlled by its
owner.

4. Consensus on the Act of God that Invalidates Lease
By Imam Tagqyoudeen Ibn Taimeyyah(®)
There is 2 consensus that the act of God Invalidates Fees of Yease, lessens
it or annuis it. Matters such as the death of a rented animal, collapse of a
rented house, stoppage of rain or flood which are caused by Allah, makes
the contract invalid because the lessee has no hand in it. It is a divine act.
The lesses hes to prepare the land for planting and he has to sow seeds into

{0} Farh Al-Wahab Bi Shark Manhaj ALTulsb, along wiih itis footovie, Ar-Rasa’il Az-Zahabiyah Fi
Al-Mase'il Ad-Dagigah Al-Mazbaflyah, Mostapha Az-Zahabi Ask-Shafcl, Dar Bbya' Al-Kutub
Al-Arabiyah, ¥ahya Al-Babdi Al Hinlabi 1ud kis pariners, pages 169and 170,

("} AHenbal sholar. Born In 661 H and died in T2AH.
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of Hammad from Ibrahim thet Umar had approved the testimoney of a
man and two women in marriage and separation,

Mohammed stated that: «We hold this opinion and it is Abi Hanifa's
opiniom»,
3- Damage Caused by Animals
By Sheikh Yahys Zakaria Al-Ansari{®)

Whoever owns, leases, borrows or usurps an animals, he/she should be
held responsible for any damage or death it canses whether that he/she was
lcading or riding it during day or night, because the animal is under his/her
control and he/she should take care of it. You can not guarantee that if
someone who is not the owner who gives a permission to a boy who is
immature tu ride it, or an insane Lo control it as its owner does or if the
animal was goaded by someone without the consent of its owner or the
animal managed to overcome its owner and someone tried to stop it and
during this process, seme materials were damaged. In this case the one who
gives parsmission other than owner to 2 bay to ride it, the one who goadsit
and the one who tries to stap it, should be held responsihle for any
consequence resulted. 1f it fell dead or its rider and damage oecurred as the
resuit of this fall, he/she (Owner) should not be held responsible if the
animal was accompanied by a leader or driver wha were equal in
responsibility. He should be held responsible only for its rider or the thing
that was damaged by its urine or its dung because leaning against is
conditioned on safety of consequence as in scuttle and wing, This is stated
in‘Ar-Rgwdhah (a book) in prohibitions chapter transmitted from
Al-Umm, Al-Ashab and Al-Majmou’. The owner of the animal may nct be
held responsible if it were carrying firewood and thesé firewood scratched
a bullding and as a result it fell down or caused some damage toitorina
crowded public strest the animal hit a blind or a person who walked on the
same direction and was hit in the back by the firework and caused harm to
him/her. The owner of the animal ia order not (@ be held respoasible

(1] Abfi Malk, dom of Mobammed It Ash-Sbeibani, commentany and verlficasion of
" Abdulwanab Abdulateel, First edition, Dar.Ul-Galaca, Beirut, pages 179 and (80,
{*) A schatar of Stafei schogl of thought, Born in &E3H, and died in 526H,
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its yields and buildings on it and then the right of purchasing before others
can be applied.

Malik said that preemption can be in a deceaged or allve person’s
property if his relatives fear the deceased’s property loss, they have to
divide it and then they can sell it and consequently there would be not one
other than them to be favoured with the right of purchasing befote them.

Ako, Malik stated that no pregmption would be in a camel, cow, goat,
Limb of an animal, cloth or well. Preemption can be only in divisible things.

1f someone hought 3 pigee of land from alive people, he should raise the
issuc to the ruler. Bither they be favoured with presmption of the land
becomes his. If he did not raise the issue to the ruler and they knew about
his purchasing and did not argue except after an elapse of a long time, In
this case their right to claim preemption is lost. )

2-MARRIAGE OF SECRECY

Malik stated that on the authority of Abi Az-Zubeir that Caliph Umar
had summoned a man who married and whose marriage was tesfified by
only a man and 4 woman and Umar told him that his marriage was
regarded as a marriage of secrecy and therefore he coutd not approved it.
This means that if the man did not produce witnesses 10 prove his marriage,
Umar, the Caliph, would order stonning punishment to be implemented on
him.

Mohammed (& scholar) said that, ‘‘we are for this rule’’ because
marriage in Iskamic poind of view is imperssible unless two witnesses (males)
testify to it consummation and Umar’s statement was a clear message 10
observe this rule in respect of marriage testimony which necessiates
attendance of two men or 2 man and two women 10 testify to the marriage
consummation. A marriage witnessed by two men or a man and two
women is in Islamic point of view is a publicness maryiage. While any
witnesses Jess than this number, the marriage is regasded a5 a secret ane.

Moharmmed said that Mohammed 1bn Aban stated that om the authority

() Muwat's Alioas Malik, Nerddica of Yahys Al-Lavibi, srepaccd by Ahmed RadR Armoush, eeruh
priblication, 1407 (1987), Daz-L1-Nafa'ie, Beirut, pages $06 1ud $04.
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FATAWA AL-FUQAHA

1-WHO DESERVES PREEMPTION AND WHO DOES NGT
By Al-Imam Malik Ibn Auaa(")

Abo Bakr 1bn Hazm stated that Uthman 1bn Affan said, “‘If borders of
land were set there would be no preemption and there is no preemprionin
awell or in & male palm tree™.

Imam Malik said that: «We are of this opinion and there is no
preemplion in a divisible or indivisible roadsy.

We hold that there is no preemption in a courtyard whether it is divisible
or not.

Also, Malik stated that if a man boughe a jointly owned lot of land on
option of sale whose partners wanted to be favoured with the right of
purchasing before others, He said (Malik) they can not have that unless sale
Is concluded for the purchaser and later on they can be favoured with the
preemption, Malik said in relation to a person purchases a land and
1emains in his possession for along period of time and later on a man
comes and claims that he has a portion of in%eritance in the said [and. He
should be given the right Lo purchase il on condition that he should prove
the right of inheritance. Everything is yielded by the land is the right of the
Eormer purchaser until the day ihe claimer proves the right of inheritance
because the former purchescr took care of it and he would be held
responsible for any damage occurs as a result of plant death or floed.
Malik said if there was a slong period of time elapsed or the witness of
purchasing, purchaser or seller were dead or alive bt they Forgot the sale
and purchase of the lot, right of preemption can not be given. If the matter
is contrary to this and there was a short time lapsed since the purchase of
the 1ot but the purchaser cancealed the price in order to ward off
application of preemption against him, the kot must be estimated a5 wedl a5

{*)5aundi of Maiki rchool of thought. He wes bora 1 93H and dind in 175H.
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you. One of you {litigants) may be two inteligent than the other in proving
his fcaim, If I ruled in favour of him and he knows that was not his right,
this rule would be as a piece of fire, 50 please don’t deceivingly take
something that is not yours»."™ Rigi remains always as it Is, never changes
by time and place as Umar Ibn Al-Khatab may Allah be pleased with him
says: «Right is old and nathing can invalidate its.®

[t can he concluded that if a judge ruled in favour of another due to false
cvidence not known to the judge bt he ruled according to this evidence.
The one whom the judge ruled for his Favour is still liable for what he bad
gained deceivingly through his mteligence, as the Almighty Aliah says:

«Every soul will be (held)

In pledge tor its deeds»,™

Allah knaws best and may blessing of Allah be upon his latest and honest
Messenger.

1] Susen AT-Tianid, vol. 2, page 399, Al-Lu'Ly’ WaAl-Marafen, pages 152.193, Musnad Aldmam Ahmsad,
vol. 6. page 290,

() AsSunan Al-Rabia, vol, 10, page 119, Akhbar ALQuohs:, LI Waki'a, vol, 1, page 73,

(3)  Surat AlMudaikie, verse .

58 -



* Yol, ¥1, 1994, 22nd Edition, Contemporary Jurisprudence Rosetreh Journal »

engineer and the constructor must not be exempted from liability in
relevant to their negligence and failure to shoulder their responsibility in
lipe with terms of the contract.

How to Compensate Errors?

The liabilities of architects and constructors are basad an their contracs,
their transgression or ooth. There are two types of harms entailing the
errors of architects and constracters:

a) Complete damage of the building and remains invalid to be utilised. In
this case, compensation should be paid fulty becaus= the building
hecame useless.

b) Partiel demage of the building such as decreass of nnits or its smallness
or existence of defects in some parts of the buitding which prevents full
utilizing of the buikding. [n the case; a thorough essess of the building
should be carried out and the doer is to be given a choice &ither to repair
the defect in the building or compensation. The compensation should
be carried oult by judiciary with the aid of experts for materials
harms.™

Drop out of Compensation:

If the defects were the architect’s fault then he must be liable and if it
were 1he constructor’s fault he should be laible. Defects sometimes are
hidden and can’t be discovered exept after alang time. Due to this fact,
many states have enacted rules to be epplied on these case (hidden) defect
to ensure the right of the building's owner.

These rules vary from one state to another. Some states stipulated
passage of thirty years, some states stipulated passage of twenty years and
others ten years, This means that the right of compensation will be dropped
after passing of these years according to the rules of each state.

In the Islamic Shari'a, the matter Is different, the right of compensation
can’t be dropped out duz to the strong argument of a litigant or his cunning
in ¢laiming. Thus the Messenger of Allah says: «You may come to me and
cach one of you claims someting on his brother, I am a human being like

1) Mazarya Ad-Dharan, Dr. Wahabah A 2ubiyll, pagedd.
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orphan’s property and thus observance of Allah’s commandment should
be carried out as He says in the follawing verse:

**0 ye that believe!
Betray not the trast
Nor misspproprinte Kmowingly
Things entrusted to you”m
In another verse the Almighty Allab says:

*“And ceme not migh

To the opphan’s property,

Excepl to kprove it D

Thus exemption of the engineer and the constructor from liability in
matters relating to endowments and orphan’s properties runs contrary to
Islamic Shari’a rules and according 10 them the superintendent of
endowments and orphun’s property are considered liable for uny harm
oceurs as a consequence of exemption.

3- Cxemption of Liability on The part of The 1House’s owner:

This is impermissible because it leads to commiting unlewful deed,
despite the fact that the owner of the house has the right to relinquish his
claim after occurrence of harm, but this right is restrieted only to his
property. He has no free hand ir his body and its limbs. Scholars heve
many opinions in relation to relinquishment of claim such as if someone
says to another; ‘bum my clothes or demolish my house’?, and the latter
did as he was ordered. In this case the doer must not be held liable for the
consequence. To justfy this, the owner has ordered this act to be done in
line with the right of having a free hand in his property.e) Is it permissible
for an owner of a building to exempt the engineer and the constructor who
huilt his house which consequently fell apart due to their fault of
pegligence? In essence, it is forbidden to waste property and money despite
the fact that the owner has a free hand in his money and property because
this ownership is conditioned on that he has to pay Zakah (alms) from it
and also he is abiiged to get benefit from this properiy and therefore, the

(1) Suset Al-Anfal, vevse 27,
{2) Surai Al-An'am veérse 152,
() Ad-Dur AMukbiar, Yol 5. pags 540,
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constructar stipulate to be exempted from ltability in relevant to their
Failure to execute their job properly, this condition is invalid and the second
party must not accept it.

2- Bxemption of Liability pertaining to other’s right:

Liability of a building constitutes three forms of ownership or
anthorization to lock after it or superintending. The owner of a house
should buik it properly because he is respansible for his children, wife and
his relatives who live with him in thls house as the propher peace be upon
him said: «All of you are responsible &nd every body of you is held liable
for his subjectsut!). He should nat accept a condition in a contract to
expose his house to risk or his life and those who lve with him as well as his
neighbiours and passers-by.

If the one who is lizble ta look after the buflding of the house is a
representative, he has to make sorc that the house is buiit properly and
shouild not exempt the engineer or the constructor from their Liabilily
relating ta be held liable for any harm occurs as a result of negligence or
faiture to perform their duty properly, Because amthorization is a trust and
the trusice must not betray this trast. For example authorization in
commervial transaction, the authorized must buy commeodeties free from
defects.? Thus avthorization relating to building is treated as
authorization in commercial affairs because the aim behiad it is to Live in
this honse taking into ¢consideration it safety. If the authorized worked
contrary 10 thal by exempting the engineer and the construcior from the
liebility, he wonld be & transgressor and therefore, he should he held liable
for his act.

As for the superintendent of endowment buitding and the guardian of an
orphan’s property, are both responsible m this regard. They are entrusted
to take carc of this property and of course trust necassiates preservation of
the property and good management and care should be given to it. Because
the Islamic Shari’a prohibits breach of trust and mismanagement of

¢1) ALYl wa Al-Marajan, vol. 3, . 242, Musned Al-{mam Ahmed, vol. 2, o 5, Sunes Aj-Times, v,

4, P 180,
@) See Al-Mughni Wa Ash-Sharh Al-Kabeer., vol, 5, p, 260 and 269, Nibaym Al-Mubiaj, vot, 3. p. 37, luem
Abu Hanilsh hokis that th horized by a tautty fity i th hoclsation ——"

sar Sharh Farh Al-Qadees, vol. 8, p. 34.
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building or his failure to ablde by the correct measurements pertaining te
the depth of diging or placement of iron and concrete and as a result
misappropriate measurements gave rise to the cotlapse of the building.
Therefore, the constructor is liable for his failure to discharge his dury
properly as the architect and the superintendent architect. Their liability fs
left for the judiciary to look inte it aceording ta its ocourrence, causes and
those who are envolved in.

Agreement on Scope of Liahility Exemption:
This includes three types of exemption:
I- Exemption in a matter related to legistation:

There are some matters prohibited by the Islamic Shari’a. In this case, it
is impermissible to agree on exemption of such liahility hecause in every
maller that the Omnipotent enjoined or prohibited us to do it, is na daubt
in ils abandonment there is a benefit for us as we can se¢ that in the
commandment of exposing ourselves 1o risk or danger. Allahk Almigtg.)y
said: *Amd make wot your own hands rontribute to (your) destruction’" >,
Amd also He sald:

““Nor kill (or destroy)

Yourselves: For verily

Alah hath been to you

Most Mercifult"®

Allah has probibited deception and cheating because it leads to mischisf
and eating up of property for vanities and thus Allah prohibited it:

“And wilkhold sol things
Justly due to mem,

Naor do evil jn the land,
Working mischief”.

Every agreement om vanity which comies into conflict with Allah and His
Messenger's commandment, is verily impermissible. If the engineer and the

) Swat AVBqumah, verse 194
B Swrar An-Nisss, verse 29,
13)  Swrat AJ-Shua'm, verse 193,
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1f somebody sprinkied water on the public road and someanc or mn
animal got harmed consequently, the causer is to be liable.”

In the Hanbali school of thought, if & wing of building or an archway
were bullt op & penctrating road and fell down on something and caused
damage t it, the causer ks to be held iale.®

On this, it can be based that the superintendent architect if he left unused
materials on the public road and these materials cuased harm {0 8 human
being, he should be Liable ¢o that harm., If he left sprinkling watcr Jleaking
pn public road and this caused harm o a human beig, also he should be
liabéc for. If the superinitendent s liable for harm resulted from (he unused
malerials of a bullding and sprinkling water, then it is more worthier to be
Liable for every barm occurs as a result of his negligence.

Lisbility of Construciers Perinining To Deceiving
Or Negligence to carry out Their obligations;

The constructor may be liable to provide building materials, He may
bring materialy less in quantity and quallty ather than the one prescribed in
the design. If he did so, ke Is a deceiver betrayed his trust and this Is
peohlbited in the Islamic Shar’a as the Almighty Allah says:

«0 ye who belleve!

Beiray not the frusl

Of Alsh and the Messenger,

Nor missppropriste Kmoningly

Thiogs entrusied to yous."”

The Messenger of Allah (pbuh) also says; «Whoever doccives us (s not
from us». ¥ Therefore, the deceiver is liable for the harm occuzred asp
result of his deceiving. Tha constructor may fail o discharge his duty
properly such as bls fatlure to choosc the good iand to erect on it the

ALA'urud Ad Durlyyh, vol. 2, pag 163, Sharrh fach Al-Qudwez, vol. 18, pagt 10, Bade'] As-Sana'l
vol. 7, page 247,

@ wrﬁmmﬂd.’.mnm Kasbal Al-Cins* An Mutx A1Equs’, vl €,
) Surat AbASIS), reree 29,

) Sukih Muakin B1 Skarvh An-Mawawl, vol. 2, page 100, Neytu Al-Awtas, vol. 3, page 14,

L83 -



= Linbility ol Engincess And Constnxtors +

Ash-Shafei school of thought has some cpinions that those who are paid
are to be liahle. ™

As for the Hanbali school of thought, if a manufacturer spoiled a doth
after fabrication, the owner Is to be given a choice elther to accept it non
fabricated and pay nc charge to the doer or lo accept it spolled and hold the
manufacturer liable and pay him the charges™®,

1t ean be based on these juristic rules that if an architect designed a
Iayout for a building and the landlord constracted the building in line with
the design and then the building fell apart, cracked or became useless for
residing, then the architect has to be liable and the following conditions
should be put into consideration;

a) Transgression on the part of the architect and this means failure of the
architect to meet the scientific and technical requirements in his design,

b} Oeccurrance of harm or in other words, the callapse of the building or
its cracking which makes it prone to harm.

¢) Availability of relationship berween the design and occwrrance of harm
and this is a key condition for liabllity. If the bullding fell or cracked
due to an act of God or due to transgression of a neighbour and the
like, their is no liability on the paxt of the architect.

Liability of the Superintendent Architect;

If a superintendent neglegis to discharge his job properly, he is
considered not careful. Im the Islamic jurispudence there are many
examples for harm that occnrs as a result of negligence and in this case
liability is an obligatory, In the Hanafi school of though things that cause
harm to public must nat be left in roads. If somebody dug a well or placed
a stan¢ or a heap of earth in the road and someonc or an animat suffered
harm as a result, then the one who did 50 must be held Hiable for his act.®

(1) ALMajmow', vol. |5, pages 98-100, Al-Aum, vol. 4, pages 17-38.
2)  AFMughol Wy Ash-$harrk Al-Kabeer, vel. 6, pages 09211, Skarth Muntaha AL-Eradat, vol. 2, paact
378-379, Kushaf Al-Qinz® Ann Mutn Al-Egna, vol. 4, pages 36-37.
[£3] :mmmal-uuu.m, vol. § pages 593-594, Hashiyal AL-Tahawi A’la Ad-Durr Al-Mukiuar, vl
g 288,
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oocurred, but it is conditioned that someone musl be witnessed to the non
compliance of the owner to its demolition”’.

In Maliki school of thought, if a building was built inclined and fell and
cansed damage, the doer has to be lfable absolutely. If 1he inctination
appeared and he failed to repair it until its collape, then he has to be held
liable even he had not been warned®,

In Ash-Skafel and Hanbali schools of thought, if the owner of the
buiiding bmilt on an inclined wall and caused harrn, he had to be liable for
that harm. If the building was straight and later inclined and fell and
damaged something, he must not be held liable becawse the cause of the
collapse was not his fauit ! [n another apinion of As-Shaf¢i school of
thought the damage should be the liability of the family of the buikding's
owner because he left the wall deviated g if he buiit it leaned to the
street.'”

In the Islamic¢ jurisprudence there &re many ruies relating to
manufactures and their fiability concerning their handicrafs and those rules
are applicable on architects and contractors. An ¢xample 1o those rules is
what stated in Hanafi school of thought that if 2 man paid to a dyer to dye
for him white clothes inta blue anes well knaown to both of them hut the
resuli of the dye turned out (o be in bad shape. IF the dye was loo bad in the
eyes of the dyers, then the dyer has to be liable!?,

According to Maliki school of thought the handicrafimen are liable for
what (hey manufacture because they appoiated themselves 16 do it whether
it is with or without pay or whether it is done in their handicrafshops or in
their residences. They bave to be liable for thele handicerafts even it is not
stipulated to be held liabie®,

{0 ajma’ ARDbamant, puges 112-183, Hesdym Racd AlMukbr, vel. 6, pages $56-600, Bada'l As-Siaai',

ol 7, page 283

Mazk A)-Jaleeh, 01, 9, Sapes 363-364, Mawahib Aj-Jadecd, vol. & g 321,

Nayer Al-Mubils), vol, 7, page 350, Mughal Al-Mubes), wol 4, pages 85,86, AlMughni Wa Ash-Skarrh

Al-Kuheer, vol 9, pages ¥71.873.

AldMajomou’ Stamrh Al-Muhazad, vot. 19, Page 12,

Tabsirat Al Huknm, vol 2, pages 227-288, AlMadewaiah AbRubea, vol. 3, pages 3133M, Mawahib

Aj-Jaleel, vol. 5, pape 430,

:l«\'md Ad-Dartyysh F1 Al-Fataws AlKhayriva, ¥8), 2, page 106, Bada” As-Sana’, wol. 4, pages
14217,

$ 55 &3
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designs a layout that covers all conditions agreed upon and this agreement
is governed by customs. I the customs of the area in which the building is
wanted to be constructed do not prefer designing of windown and frames
on the exteriors walls, then in this case, the architect has to abide by these
customs as well as the superintendent architect and the eonstructor within
scope of their liability.

Custom in Islamic jurisprudence is existing and jurists have
acknowledged its existence in accordance to the Almighty Allah’s
commands:

akold to forgivenecess;

Commund what is right»™,

The Messenger of Allah has also said that in this respect, «Everything
Muslims sees it good, Allah sees it good tae and evervthing Muslims see it
bad, Allah also see it badn'?.

From the above evidences, il has been proved that custom can serveasa
reference 1o be (referred to when non availability of a written contract
exists between the architect and the owner of the building or between the
latter and the contractor periaining to buildings affiairs.

Liability of Incompetemt Architect;

1f an architect failed to discharge his duties such as designing a layout
which does not canfarm to the requirements relating to the spesifications,
measurements and quantities required to the building and consequently
harm oceurred as a result, the architecl is in (his case, is comsidered causer
of the collapse. According to the jurists, the causer is liable for his act
whether it is done deliberately or as a result of incompetence”, We can
provide examples from jurisprudence in respect of building a lean wail, in
the Hanafi school of thought, if a wall is built inclined {rom the begining,
the doer is to be held responsible for what is damaged as a result of the
collapse of the wall without a witness, While if the wall was straight at the
begining and then inclined and fell, its owner is liable for the damage

(b SoratAl-araf, vers: 159,

(2 Kashi Al-Khafa' Wa Al Al-Dbaa, vel, 2, page 243,

€3 Majalat Al-Ahkam Af-A'Jliyah, vol. 1, pages 52-86, Al-MughBl Al-Kabeor. vob. 9, page 864, Manh
Aj-Tbeal, vol. 9, page 363, Al-Maimov”, vol. 19, page 15,
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Fulfilmen: of obligations require ta be honest in execution and
perfection as the Islamic Shari'a has ordained as stated in the hadith of the
Messeager of Alla, {pbuh): «May Allah forgive whoever did & job and
perfected its™,

3 Obligation:

This Is pertaining to the rules and regulations set up by the authority
fiabie for building aiming at secusity and safety of building.

Among these rules, the architect should be trained with experienced
architect for sometime as well as the design should be signed by more than
one architect in order to ensare the exactness of the layput. Also emong
these rules, the atipulation of secparating bstween design and
superintendence. To give an example 16 that is the stipulation of the
consiruction materials to be from stone pr cement and others. Or its heights
to be of certan measurements or stipulating ihe base and the pillars to be of
special strength as the case in the public building such as mosgues.

Roads and Buildings System in the kingdom of Saudi Arabia stipulates
that the constructor should be holder of a certificate issued and attested by
famous experts of his craftsmanship to certify his experience in this field™.
Constructors are obliged to obey those emtrusted with autharity pertaining
to building affairs in campliance with the Omuoipotent's Commands.

a0 ye wha believe!

Obey Allsh, and obey

The Messengez,

And those charged

With anthority smong yous™.

Obedicnce is necessary in the Islamic state system because it preserves
rights and prevents barm as well as organising procession of fife.

4-Custom:

The relation between an architect and an owner of a building is based on
a verbal agreement in most cases. It is indisputable thai the architect

(IF Kahd ALEbafe’, vol. I, pege 513,
@ Ankdi No, 37, Roads mnd Bulkiings Symem.
@ Suret An-Nlasa, verwe 35,
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injustice, betrayal, cheating and others by the Islamic Shari*a, it means that
the relation between the engineer, constructor and the ownet of the
building is to be based on justice and therefore, the engineer and the
constructor are liable for any act which runs contrary ta the contract.

2. Coumtract:

In buikling matters the contract is created between the owner of the
building and the architect. In the design contract, the architect is obliged to
employ his knowledge in a form of design explaining in it conditions and
specification and measurements of the building in return for a wage to be
paid for him. I is not necessary that the contract to be written, because the
architect’s acceptance to employ his knowledge is adequate that he bea
party of that contract.

‘While the superintendence contract, the superintendent architect is
abliged to supervise the buikling by following the process of installation
and application of the tayout in relation to the measurements, quality and
quantity of materials. He should be liable for his failure to do his job
praperly while the architect is liable for his design. The superintendent
architect is not to be held Bable for the draftsman'’s shartcomings. But in
essence, he Is required to Inforn the owner of the draftsmrn’s faults during
the construction orherwise he has to be Liable.

Accaording to the contract between the owner and the constructor, the
latier has to effect the design as it is and he should be beld liable for any
mistake results on his part. Sometimes the Hability is shared by the
architect, the superintendent architect and the constructor.

Once a contract is concluded, them its fulfilment is required in
compliance with the Almighty Allah’s orders:

« ye who believe

Fulfil ¢all) obligations»®™

Also, in compHance with the Messenger of Allah’s orders (pbuh):

«Muslimg have to fulfil their Obligations except prohibition of Lawful and
allowance of a Prohibitions®.

(1) Swrata)-Ma‘ldab, vere |,

(1) Sunaan Ar-Timeez!, vol, 3, paee 435, As-Suxan Al-Xabes, vol, 6, age 79, Kanz Al-Atumal, vl 4, page
387,
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the society as he wishes penple to treat him nicely and amicably,
Allah has stated in the Qur’an not to transgress as we see in the following
verse:
*‘Bul do not transgress
For Ailak loveth ool kmgmson“l'
Also, Allah has prohibited injustice as stated in the following verss:

“And whoever

Among you does wrong,

Him shall We canse to taste

Of grievous chastisement™, &)

The Almighty Allah has prohibited the cating up of preperty for vanities
as He said:

“*And do not eat op

Your among yparselves

For vanitles™

Aiso from the Islamic principles is the fulfiiment of trust in observance
to Allah’s commandment:

Q) ye who believe!

Betray not the trust

Of Allah aud the Messenger

Nor misappropriate Knowingly

Things entrusted t0 yon”{‘)

Amang others principles af Islam is prohibition of cheating in afl its
forms. Therefore, the engineer and the construcior are obliged in relevant
to building not to transgress on the other party whether this transgression
is directly or indirectly, accidentally or inteationally. They should not do
injustice to the other party by way of cxploitation, betrayal, deception or
other forms of Injustice.

From the above, we canclude that in prohibition of transgression,

{1} Sumi Al-Bagacxh, verva 190,
(1) Surut AlFurqan, vere 19,
{D Sueat ALBaqarah, vesse 120,
{1 SortAlA'nhil, veri 27.
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would cause harm immediately or later such as his non-abidance by
checking the soil on which the building would be erected and failure to
make adequate rooms for the bases by drilling until reaching the
appropriate level of depth 50 as to construct the base of the building or his
nepligence 10 mis the proper proportion of concrete which will result in its
disbalance and consequently affect the total pressure and therefore, the
required architectural resistance is not achieved and the like.

Errors of Comstructor:

Their ¢rrors are non complicance with following the draftsman's design
as well as not following instructions of the superintendent engineer and
Tesort to deceiving in the construction materials such as provision of had
qualily concrete or non abidance by following the prescribed specifications
of fessening the amout of iron and the like. Besides individual errors of
both the coastructer and the superintendent engineer, they may be
collectively responsible for the errors of each other such as deception in the
construction materials on the part of the constructor and th
superintendent’s Failare to prevent him fromn doing so or to nolily the
buildin’s owner about his deception.

In this case they are both responsible [or their errors.

Liability of Architects and comeactors:

The architect as a draftsmaa or superinténdent architect and the
constructor as he is obliged to provide construction materials or labourers
or both. They are burden with a huge liability Lo construct a building
faults-free and in conformity with basic sccurity requirements in order to
protect properities and selves.

This responsibility is based on four items:

a) Legislation. b) Contract. ) Obligation, and d) Norms.
1- Legislation:

The pasic principles in Islamic Shari’a are the sanctity of the self, religion
and honour. Therefore, it becomes obligatory on Muslim not to transgress
one’s self or property directly or indirecely as well as to be careful not to do
wrong and (o be of good conduct and behaviour inline with Shari’a
instruction. He is enjoined not to cause harm for athers and at the same
time, he is ordered to create an atmosphere of love for other members of

oG-
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There is anather party, that is t0 say the authority responsible for the
building. In the Istamic jurisprudence this authority is known as (Hissba)
based on virture promotion end vice prohibition, This authority plays &
protective role in delegating an inspector of its honest officials well versed
in building and designing in order to enjoing constructor to perfect their
practice and prohibt them from cheating and fraudulent, Also, the role of
the inspector is to holkd responsible the one who does not do his practice
properly or resorts 10 deception a3 well ag to evaluate damage if it occured,
to deter repetition of such practice, besides his role to advice labourer and
employer to be Faithful and sincere.

Mistakes of Archliect and constrwcler:

An architectural engineer is suppased to be holder of a sclentlfic
qualification qualifies him to contract with others in order to design for
them their building in accordance to their specifications and from a
scientific point of view. This qualification should be applicable 1o the
superintendent architect. Mistakes are divided in two types, mistakes
pertaining to incompetence and the others are due to negligence and failure,
Emror of Desdgn:

The architec usually designs layonnis of bulldings and sometimes during
eonstruciion of the buikding the superintendent architect discovers an error
in the design such as the design fails to specify the zxact amount of iron to
be used or carreciness of measures. It could be an easy matier if i1 was
spotted in the first phase of execution because it can be corrected befere
harm occusrance. But sometimes rhis error is discovered after completion
of the building, and consequently complete or partial collapse or cracks in
the building oocur as a result and this becomes invalid for the purpose it bas
been bullt for.

Scmetimes the defect results from a fault in lightening conduct or due te
sanitary specifications and therefore, fire breaks out or leakage of water
and the like could result and the buikding becomes prane 10 danger or
remains invalid {0 be utilised. Also, conld be happened if the engineer did
not take precaution relating to the constructing materials which would
result in costing the owner of the building two much.

Architectural Superintendence Ervar;
Negligence of an archites could lead to a number of violations which
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The prohdbition against you,
Transgress ye likewise
Agalnst himp®

In this connection, the prophei peace be upon him has fully prohibited
transgression as it has been reported that he had said: «¥our blood,
properities and honour are prohibited for your as the prohibition of this
day, this month and this city»®,

Also, the prophet peace be upon him emphasized non-inflict of harm on
others as he says: «There should be neither harming nor reciproeating
harm»™, All the above-mentioned evidenses denote the probibition of
inflicting harm whatever its kind on others ¥

Building’s harm is resulted doe tp its collapse or falling of one part of its
and causes harm o neighbours and passers-by and others and no doubt fall
or collapse of a building is a result of malpractice. From this point the
research commences to define the liability for two reasons:

a) To diagnose the cause in order not 10 be repeated and deterrence of
danger.

b) Toname who is responsibile about the incldent so as to compensate the
victims of this incldent.

Nowadays there are thres parties participating in construction of
building!

l- The archetictural engineer who designs it, and sometimes is represented
by an archites, a draftsman or an electrical engineer.

2. The constructor, who canstructs the building and in most cases is
represented by other parties such as a carpenter, blacksmith or 2 painter
and the like.

3- The owner of the building, the one for whom the above mentioned
parties work for his interest and may carry out the procession of
building including design, construction and supervision espesially if he
is am engineer and a mason as well,

{1} Surar AFBaqrad, veres 194,

(2} AbLu'ki Wa AbMasajan, vol. 2, page 183, Mwinad Aklmam Abmed, val. §, pages 40 mdat,
(3) SunanIbs Majah, vol, 2, pam 464, Muwaia® Al-Imam ballk, page 319

4)  Nayhul-Auttar Li Ash-Shawkacd, val, 5, pags 3%5,
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Muhammed I[bn Rushd has defined it as 8 save keeping for money designed
to make it difficult to be entered such as lockings and closures and the
Tike'™,

The stipulation of imposing theft punishment only on entating secured
building ls a clear indication to the importance of building for the purpose
of protecting money in shops and the like and failure to do so means
negligence and laxity.

Bullding For purpose of Imprisonment:

Dentention and jailing is a legitimate for the one who does not follow
Allah and His Messengers orders as well as thase who commit wrongs.

Therefore, the punishment designed for them in this present life is
imprisonment so as to deter them to repeat the same wrong in compliance
to Alleh's command.

«Or exile from the land»™,

Exile means imprisonmen! as the Messenger of Allah and his
¢ompanions had enjoined that jails and dentention centers to be fortified in
order not to encourage escape of detalnees and prisoners. This shows the
vital importance of building jails and dentention centars in the interest of
the nation.

Legitimate Basic of Rezponsibility in
bullding and constraction:

The Shari’a rules are based on justice and maintenance of balance.
Therefore, it is not allowed for someone to inflict harm on the other,
otherwise if ke willfully, did that, he hed to be punished accordingly. Thus
Allah prohiblts transgresslon and says in this regard:

«But do not (ransgress

Far Allah loveth nol Lransgressors,.

Also the Almighty Allah says:

«If then any one (ransgresses

(1) Bidayal Al-Mizjeabid wa Nihayst A1 Muoq1sid, vol. 2, page 49,
@) Sust ARMa'idah viose 9.
) Surmt AJBaqrah, verse 190,
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mosques s a preservation for religion and building of prisons is a
preservation for nation. These necessities are a branch of the fifth
legilimate necessitics,®

Islam ordains buifding of residences so as to protect and honour the self,
while on the contrary prohibits life of homeless because it leads to
frustration and humiliation. Allzh has mentioned hormes in the Holy
Qur’an.

«Hames of rest and quiet

For you: and made for you»m.

For that reason the Almighty Allah has made the earth flat and provides
mankind with natural and manufaciured materials in order to make it
easier for him to build him home.

Building for the purpose of worshipping:
Islam enjoins building of mosques because they are place of worshipping
Allah and this building is of two types:
a) Tnvonluntary building to be carried out individually and the Almighty
has made it a desirous job as He Says:
«The mosqnes of Allah
Shalk be visited and makntained
By such as believe in Allah
And (he last Day»,?
b) Obligatory building to be carried out collectively which includes
(reasury houses, and housing of its custedians as well as mosques.

Building for the purpose of Keeping Money:
This i5 io be execuied for purpose of keeping money in a safe place well
protected against theft, that what jurists call it secure places againsi

usurpation or theft. Jurisis are in agrenient that punishment to be appliad
on a thief if the stolen money is taken from a fortified buiiding. Imam

(1) The &ifth legllionate necessltles are preservmilon of the self, retlgian, mind, propetity and hooous.
(2)  Surm( An-Nenl vepse B,
(3 Surw At-Tuuba, verse I8,
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3- Hate of Orinmentation:

Although beauty is one of Islam’s characler but acceplance or
non-accepeance of decoration depends on the aim behind it. If the aim
behind decorating 8 mos<que (9 honour it, this can be acceptable from an
Islamic point of view, if the aim is other than that, such as a wordly aim
withoul a value, then it can not be accepted as Allah says:

«And also adomments

Gt gold, Batsll this

Was nolking but enjoyment

Of the present Nfe.

The kereafter, in the sight

Of thy Lord, is

For the Righteousy'"

The Messenger of Allah says: «The worse of a pation’s deed is
prnamentation of masquess®, Oranamentation is accepted if it is not
aimed at extravagance and wasting money because the Almighty Allah says
in this connection:

«Wear your keautiful apparel

Atevery tise and place

O prayer: eat and drink:

But waste nat by excess

For Allah loveth not the wasters».”

If this is the case of prohibition in cating and drinking, then other (han
this, is more worthicr to be prohibited.

Building Prerequisites:
Building is a must for our necessities which pertaining to the self,

religion, properity and security because in building there is a preservation
for the s2if, building of shops is a preservation for money, building of

) Steat Al Zukbrof, varse 35,

() Kanr AbAmal, vol 7, page 468, Sunan Tha Majad, vol. 1, page 284,

B) Sw Al-A'TS, verse 31,

(} Secadormament raeareh, Dir. Mahimmod Rawas Qula'h JE, Cottemporary Jusispredence Research
Jourmal, wol. |, page 65, elghih 1s3¢, stcond yeaz 1411H.
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in Holy war) necessiates the Muzjahid (one who fight in the cause of Allah)
10 ke strong and capable to play his rolein fighting against the enemy
otherwise his striving is not perfect, In transaction among people, any job
carried out by some must be done pesfectly as the Messenger of Allah says,
«My Allah be merciful with ane he perfectly carries out his work»™,

Strength is stated in the Holy Book and Allah is described asthe
Almighty and He says:

«Far Allah ls fuli of Sirength,

Exalted in Might»®

The Messenger of Allah {pbuk) had adviced that building should bt
strong as reported by Talaq Ibn Ali At-Tamimi that he ance went to see the
Prophet peace be upon him while he was building his Mosgque and many
MusHms work with him and I was very experienced in mixing mud, 1 ook
the shovel and [ started mixing it as the Prophet (pbuh) turned te the
Muslims and said to them: «leave Al-Hanafi alone with the mud for heis
the most experienced among you in mud»™.

The above-mentioned evidences indicate that strength is a condition in
building because in building we can protect, preserve and guard ourselves
and our properities agaisnt risk. To protect curs¢lves and our properities
can not beachicved unless this building is strong, otherwise we subject
ourselves nd properities to harm and whoever built it or designed it would
be liable accordingly.

2- Building and Beautifaction:

Beauty is required in building and construction as required in dotbes and
the like as the Messenger of Allah says wAllah is beavtiful and He likes
beauty»™®. The beauty of a building is in its design and harmony according
to the norms of time and plae since it is likable in itsclf and in its ends and
no means by it boasting and vanity.

Kuhf AL Khats' Wa Misell ALEIbat, vol. | papesis,

Sura¢ Al-Fladeed, veras 25,

Av-Traueb Al Beasiyved, vol. 2, nage 3.

Sabilh Muestizm B Stearh An-Nawawi, vol. 2, pege 89, M ALJmam Atened, vol. 4, puge 139, Majms®
A3-Zawa'id, vol 2, page 214, Kane Al-A'mal, ¥ol, 6, page 539,
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LIABILITY OF ARCHITECTS AND CONSTRUCTORS
By: Dr. Abdur-Rabmian Ibn Hassan ARNafessh (*)

Mankind has known building and erection since his existence on carth In
order to protect himself from expected dangers In his life. He started to
improve it actarding ta his needs and phases of his life. The East was the
oldest area in the globe which witnessed s numbers of clvilizatlons
distinguished by its civilizatlons particularly in the nris of Masonary and
consiruction.

The people of south peninsula had known haw (o construct buildings on
mountalns plains and scalpture of mouniaing. Also the anclent Egyplians
knew many secreis of masonary and engineering as well as the inhabitants
of Mesopotamia who were excelled in building fortesses and ¢asttes, The
building in these places were dislinguished by its strength, solidness and
architectural harmony. According to disbelieving af its awners. all these
beautil buildins had turned into waste.

Terminolaglies of the Research:
= Al-Bana*: The constructor wha undertrkes the construction of n

bullding.
- Architect: The one whe designs the building by himself ar through his

aides.
- Supervisoring rchitect: The engineer who supervises construction of
the building.
« Buoilding design: What is meant by it is the iayout of the building.
Building and Constrnction in Islamic Iegislatinn:

If building means creetion, the jurists attribule it to construction of a
building on the ground which is stable and this includes building of houses,
towers, walls, fortesses and castles.

Caonstraction in Tslamic legisiation bas three characieristics:
1- Strengtte:

[tis one of Islam's characters. Every job Muslim does should be done
'pcrfealy and strength is the base of perfection, Therefore, jihad (siriving

MEdior ia Chlef_
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be concluded and its price is considered a debt, he is responsible for its
settlement.

1tems whose prices are unknown both to the purchaser and the seiler.
The puechaser can takes the item whith intention to aceept the price
whenever the seler obtains information on &t. Such kind of transaction
is uncertain and expases to risk and therefore, it ks forbidden in Istamic
Shari'a.

Allah Knows best
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type of contract is like a contracl of non-cxistence becauss items were taken
during 1he menth and consumed. But prople may be forbearing in this
regard. Some of them are contrary to the precedeni apinion and they are of
the opinion that the consumed ems to be considered as compensated ones
with the consent of its owner for the purpase of facilitation end removal of
difficulty.

Alsg, some of them hold that what is taken whose price is known can be
considered a hand over sale. As for that whose price is unknown and it has
no stable price to them sale can not be concluded at the time of its taking
due to its unknown price. But it may be considred as a guaranteed loan
with similar amoxmt of value. This is the opinion of Ibn Abdeen (1

A for Malikiyyah scholars, if the sold item well-known to people with
regard 16 Its prict, sale can be cancluded as the time of taking it, but it is
not binding and henot it considred as a hand over ssle.® If the price of the
sold item is mkmnown, sale can not be conclugded.

Regarding Hanabilah scholars as Al-Bahouti says in Sharh Al-Muntaha
(a book), *‘If someone teak some items fram a grocer such as fruits,
vegetables or others without paying him at the time of purchasing in
intention to repay him later on, He (purehaser) should not give him similar
itemns to compensate him, but he should repay lim with price of the day the
items were taken in line with their prior agrement””.

If we contemplated the Jurisis’ opinions refated 10 this (ssue and iried to
apply it on transactions of today, we can conclude (he follosing:

1- Ttems such as bread whose price is knawn to everybody can be
purchased from its owner and its price can be paid at the end of (he
month, Thiais considered onc of the valid sale forms.

2- Items whose prices are kmown to the seller and are unknowa 1o the
purchaser, and conditioned on the seller part, if he every day telks the
purchaser of its price and he wriles down on his account. It s
permissible because the factor of uncertainity is removed and sale can

1) Hashiyal Radd Al-Makiar, vol. 4, page 318,

{2) Ser Hashiyuse Ad-Dusonq), vol. 3, page 3,

) Ask-Sharh ARXabeer W Hachiynt Ad-Dscud, wi. 3. page 15,
) Al-Muntahe 1ad jts contmwensary, vol. 4 page 419,
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acceptance or affirmation because peaple used to sell through banding aver
in all the previous times and it has not been confirmed that it was
rejecwd.('?

After reviewing of all scholars' opinions and their evidences it is now
clear to methat Shafeiyyah have disagreed with the rest of scholars by
saying that decds formula contract I3 impermissible and this in my point of
view has no evidence 10 support it. Due to the lack of evidence, some
Shafeiyyah scholars hold that deeds formula is an evidence to acceptance,
Alzo, some of them like Fon Seexei) and Al-Ghazali tried to take a moderate
position, Therefore, Shafeiyyah scholars have nol taken ag unanimons
opinion on {t. Those who tried to be moderate differentiated between
valuable and cheap things. While custom which is key evidence did not
differentiate between them as Imam Al-GhazaFi hold that i handing over
contraci differentiation between valuables and non-valuables mut be taken
inta consideration.

It should be noted that in our contemporary conlracts relevant to desds
formula are arbitrated to the heart and supported by cvidences as the
majority of scholars hold and according to them acceptance is the key
condition te conclusion of a hand over confract.

Scholars are in disagreement in respect of the issue of buying some itemsy
from a grocer at the begining of a month and pay him at the end of the
month. Some of them have considered it a5 a hand over contract, while
some of them invalidated it, The following are their opimicas in this regard.

Shafeiyyah scholars who permitted it, excluded it from a hand over
contract as An-Nawawi says: ‘“‘Many people takes their commodities from
shops from time to time without paying their prices immediately and thay
come to compensate the shop owner after passage of time. To me this
practice is unanimously invalid'’.

As for Hanafiyyah scholars, they are in agreement this kind of contract
is permissible and some of them hold that this Lype of sale is not a hand
over contract because sale dees not conclude by taking only, it should be
congluded afrer payment by the end of the month. To some of them this

(1) Al-Moghal, vol. 6, prge 8.
@ Eby's Uloum Ad-Deew, vol. 2, paghé7.
) Al-Majmon’, vol. ¥, page 131, Al-Manehour Fi Al-Qawa'id Li Az-Zarkashi, vo!. % page 85,



syt V1, |9, 22nd Editon, Contrmporary Jurisprodence Research Jogmal

Secondly:

[£ contracts were to be stipulated on specific affirmation and acceptance,
the Prophet peace be upon him wonld have explained it becavse it has not
been proved that one of the companions or the followers had stipulated
specific deeds or wordings in respest of sale despite the fact that they used
to conclude various types of sale contracts, noe it has been reporied thai the
Prophet (pbuh) had stipulated specific deeds or utterace of words in
relevant te sales,

But what had been reported about the Prophet (pbuh) and his
companions indicates that there was no stipulation on such formula an
therfore, contracis are not restricted by special formula as the Prophet
(pbub) built his mosque and Muslims built mosques at his reign and after
his death he did not order anyons to say that he bullt this or that mosque
for a charitable purpose dut he said: ¢“Who he built a mosque, God wotld
buiit for him & house in paradise’ ! It has been stated in Al-Sahihain
books) that the Prophet (pbuh} bought a came! from Abdallah Ibn Umar
Ibn Al-Khattab®® and said to him: “It is for you O Abdulla” and it has
nat been canfirmed chat ke (Abdullah ibn Umar) had stated words to
indicate his acceptance. The Prophet peace be upon himn used to donate and
acoepts gifls and his acceptance te these gifts were his holding to them. @
Thirdly:

What is meant by contracts is holding and fulfillment. Contracts indicate
obligation of holding or its permissibﬂil.};. If holding is referred to the
peaple‘s norms, lkewise is the contracts. ©

Fourthly:

Permission to give or to grant something or ta authorize some on your
behalf is like ta give a verbal permission (6}
Fifthly:

it is unanimously agreed that contracts do not stipulate express of

(1) b Taimiyyabs Collection of Fataw, val. 29, pge 16, puge 16, Al Mughl, vol. 6, page 5.
@) Sabih Al Bukdhair, wol. |, page 115,
) Sahih Al hukhash, vol. 5, page 140,
W Magou’ ALFRaFe, vl 29, page 19013,
b , s

{9 Thr sume above mentkamed refecance,
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followers had stated specific wording for contracts. Anything that has not
limit, it should be refferred to the norms and customs of the peoplein
relevant to sale and donation.t!

As for the second opinion, the nature of a contract can be identified by
presumplion. As it is known that price is not like l2ase and a
non-compensated contract is not like the compensated on¢ and 30 forth.

Concerning the third opinion, Aj-Jassas responded to it and said that;
“Al-Munabazah, Al-Mulamasah and Al-Hasah sales are risky ones and
thus it had been prohibited'*. As for the permissible of a hand over coniract
by glving the price and receiving of the sold item, it is part of a sale contract
and this bappensd accoding to their mutual acceptance. As for discarding,
touching and throwing of a pebhle are not part of a eontract, in other
words, they are not obligations and conditions of a contract and therefore,
the contract becomes risky and for this reason it is unlawful.

As for thase who hold that deeds formula contract is permissible in
refation to non-presious things, we respond that customs and iradilions
dislike request of affirmation and eceeprance in cheap matters. Also,
neeessity, narms of predecessors to accept sale of cheap things without
affirmation and acceptance.

In my point of view, what is permissible and not permissible in relevant
to deeds formula contract has no evidence to prove it and hence, we must
not bind peeple or invelid their transactions on a matter Sharia has not
obliged them to follow suit.

The majority of scholars have based™ their argument on:

Firstly:

The Almighty Allah has permitted trade and has not elaborated how to
do it and therefore, we refer to Muslims® norms in market and their salesin
respect of trade.t) They stated that everything defined in the Que*an or in
language, should be judged by norms (€

{1} 1bx Tximiyyah'c cokleclion of Fatwn, vol. 29, page 14 aod the following maped.

(@ AhkamAl-Qur'o Li Aj-Jusas, vol. J, page 130 wnd 131,

(3} Ehys' Ulouss Ad-Deen, vol. 2, page 67,

()  Sce Alikmn ABQur' L AJ-Jisms, vol, 3, puges 1302ad the following pages, Bade'| As-Sanar, vol. §, page
2995, Al-Maimon', vol, 9, paae 149 and 150, Kaghef Al-Qin's, vol. 3, page 136,

5)  AlMaghni, vol. 6. page#.

{6} Sce Al-Ashba wa An-Natha'lr, pages 96 2 99,
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a) In hand over contract.there is a transfer of ownership with unterance of
words to indicate it and since Allah has permitted trade, hencs sale is
not a matter of give and take. The seller may change his mind and
excuses that ig not a sale comiract but it is merely a hand over.

b) Mesaning in self can not be controlled save by utterance of words to
clarity what in the heart and deeds in a hand over contract is subject to
a variety of interpretations.

¢} The prophet peace and blessings of Allah be upon him had prohihited
the sales of Munabazah {aleatory transaction), Al-Mulamasah
(touching) and Al-Hasah {(a pebble, to be thrown by the seller on the
sold thing and whichever it falls on, the purchaser shouid aceept It It is
a pre-Istamic practice). Thus, deeds formmla contract falls under these
prohibited sales because there is no utterance or words,

Tbn Talmiyyah stated that exclusion of sale and lease on Ageeptance and
affirmation without utterance of words is invalid because Shari’a has
referred to satisfication in trade as stated in the Holy Qur'en,

““But lef there be amongst you
Traffic sand trade
By mutual goad-will ¢

Also, in donation, there must be a good will as Allah says:

“‘Bat if they

Of their own good pleasure,

Rembi axry part of it.

Take it and enfoy it

With right good cheer™®

The former verse in relation (o compensation while the latter in the type
of donation. But Shari’a does not stipulate specific wordings to indicate
satisfication and good will. But we know from norms and customs that
people’s deeds and words express their satisfication and good willthrough
mmny ways. I{ has not been rreported that the prophet’s companions or the

[1) EbyeUouns Ad-Deitt, vol. 2. page 67.
(1) Mughai Al-Mulsa), vol. 2, page3.

() Sural An-Nimw, wrie 29,

) Burat An-Nisas versc 4,
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accepiance and affinnation can conclude a comtract. 1

Fourthly:
Al-Shafeiynah Schoot of Thought:

In the well known Al-Shafeiyyah school of thought conditioned
urterance of words on both parties in order that the sale contraci to be
concluded. According to thems, the handover contrast is Invalid whether the
sold item in little amount or grcat.m Such contract If eoncluded, it is
invalid and both parties have the right to claim against the other and bath
of them should return what they have acquired from each other if it is
aveilable and if not both of them are requested to compensate the damaged
item.©) Some of them hold that no claim to be lodged because this would
be settled in the life 10 come sespite fts possibility in this life. ™

Fifthly:
Maders(e Opinion:

This is the opitlon of Al-Karakhi of Hanafi schooit™?, Ibn Suraij and
Al-Ghazell of Shafet school®, Ibn Al-Qadi, and Abu Ya’alia of Hanbeli
schaol and it is Imam Ahmed's statement.? All of them agreed on the
validity of hand over contract in cheap items only.

‘What is the criterion for precious and cheap things in their views? To
some of them valuable things are high in price such as real estates and
cheap ones are cheap in price such as bread, while to the rest of them
valuables are these which equal an amount prescribed to cut hand of f in
return for theft and cheap things which are Inferlor to it &}

Evidences, Discnssion And Reasening:
Shafelyyah scholars have stated their evidences as follows:

(1} Al-nsed, vol. 4, pHge 254,

1D Al-Majmoa, vol. 9, page 145, Rawdhat AL-Talibeen, vol. 8, pugs 336, Mughmi Al-Mubta], vol. 2, page 3
andthe following pages, Nilwynt ALMobie), vol, 3 page 375,

(3 AlMsjmou’, voL 9, pags 151,

[ Amm vol. 9. puge 152, Mighal AHMabtal, vol. 2, page 3, Nihayat Abbuliaj, vl Y, pages 373 mxd

® mmmm.vol 4 page 511, Tibyyan AlHag'la, vol 4, page 4.

(6 Bby'a Uloim Ad-Deen, vel. 2, page §7.

M AlMugha, val, § page?, AbInss?, val. 4, page 363, Kaghat Al-Qina’, vel. 3, pagn 130,

() Huahlyat Radd A-Mubiay, vel. 4, page 513, Fath AbGudeer Shark AlHidayih, vol. & page 252,
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be concluded whethes the sold jtem is presious or cheap, much or itdlsVac
well as lease, partnership, deposit and endowment.™® They stated that ali
sales concluded according to cusioms are considered as hand gver
coniracts, other than that it ean not considered s0.¢) Thus raceiving is a
condition for both parties in order to conelude pale, If receiving is occured
from one party the sale is not binding.® They have exluded marriage
contract and they are of the opinion that marriage contract can not be
accurgte unless there is utterance and 1hey disagree on what to utter.?
Al-Qurafi said that: “"Marriage coniract is conditioned on ulterance or
words'’.

Thirdly:

Hanabilah of the opinion that sale contract can be concluded with deeds
formula whether it 1y a great or small amount‘®! as wel! as in cancellation,
authorization, deposit, debt, royalty, endowment, donation, forward
buying, partnership and mortgage.( But they stipulated non defaying of
handing over the sold item 10 the purchaser or the peice to the seller such as
saying give me with this & bread and the seller delays ta hand it over to the
former or the purchaser says take this witht ten dirham and the purchaser
delays in giving the seller the proposed price. They sald that such delay
invalidztes the sals of handing over. If the two parties in @ gathering and
their talking is not disturbed by something lawful on norms basis, the sale
Is considered valid because deeds have superiority over words.®

Ibn Taimiyyah said that contracts are valid with wbatever formula
concluded whether through deeds or words® snd aceording to him

Ash-Stmrh AlRabees wa Hashhat Ad-Dumsgl wil. 3, page 3, Ash-Shark As-Sagier wa Hashiym As-Sewl,
vol, 2, pege 1.

See Ash-Smrh Al-Kabeer, vol, 4, page 2. vol. . page 419, Hashiyas Ad-Duangl, vol. 3, page 349, vol. 4,
poge B4,

Hashdyar As-Sawl A”ln Shurh As-Saghle, vol. 2, page 3.

Ash Sharh Al-Esbetr Ma's Hwhiyat Ad-Desagl. vol. 5. page?.

SeeSharh Muntaha AlEradat, vl 3, page 11, Al-Hidxysh wa Sharbuba Faubul-Qudeer, vol. 3, puge 153
am] the folkrwing pages, ALFiroug, vol, 3 page 100,

Ablgeas a5d 3 Comencrtury Kashal Al-Otna’, vol. 3, page 138, AkMustaha 10d #s sacemeniary, vol.
2, puge M1, A-nsal, vol, 4, puges 263 amd 364, ALMoghol, vol, § pagad.

Sed Al-Misiaba ird ing commeniary, vol. 2. pages 193, 230, 300, 392, 494, 510and 214, Ar-Rawdh
AlMurti's vol. 2, pages 179, 191, 204, 220, 21 and 197,

Kuhat Al-Qina’, vol. J, page 135, Al-Munwha and iis commamary, v.2 p. 141.

Clisction of 16m Takmiyaah's Futawa, vol 2%, pags 13,

23 3 B 855 ©
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As for Shafeiyyah and Hanabilah they are of the latter opinion
(Uucrance of words is all right).(" 1t has been slated in A-Majmou® that:
«to give him a dirham and takes something in return whether there is
utterance of wards or nat because the presumption is the existence of
salisfaction between the two parties due to the hand over. Az-Zarkaghi says
that: «Iand aver contract is to utter words or not by one perty ard to be
accampanied by deeds by the other party after their agreement on the price
and the sold item.®
Jurists’ Opinion an Deeds Formmla:

Jurists are in disagreement on this issuc and their apinions are as {follows:
Firstly:

Hanafi School: Is of the opinion that contract can be concluded through
deeds farmula whether is in nan presious items or nat, ) Also, cancelling
moeney exchanging, deposil and lease if the period is fixed otherwise it is not
accepted to be concluded. ™ As for loans and donations they are not
accepted to be concluded through hand over contract because affirmation
is important io this regard and they stated (jurists) acceptaace can be
confirmed by deeds, ™

According 1o Hanafiyah a handover sale contract can be concluded by
agreement'® of bath parties such as the purchaser takes the sold item ar
not after agreeing onits price and kaves without paying or paying the price
to the seller. This form of sale is considered accurate if one of the parties
refuses, the judge must compel him to accept it.) They stated that desds
formula contract is bound if one of the parties did not state his acceptance.

Secondly:
Malik School of Thought:

They (jurists) are of the opinion that deeds formula of sale contract can

) AsNavawi, vol, 9, page 150.

{2)  AtMsnthout Bi Al-Qawid, vol. 3, page 185

(3} Ad-Der AHMukhtar Wi Hushlyat Radd AHviuhiar A'UN, vol. 4, page 513, Tabyyan Al-Hage'iq, vol. 4,
paged, Hada'i As-5am'i, vol. 6, page 2985

() Ad-Dur Al-Muhtar, vol, 4, page 515, Ad-Dwr Al-Muntaqr Fhack AlL-Mukaga, ¥olmes /5, pages 369 and

B3,

Ad-Dur Al-Mumaga, val. 2, page 16 and 352,

Ad-Dur Al-Mubtsr, vol. 4, pages 114and 515, Fath AbQsdeer, vol. & page 233,

Hushlyar Rad Al-Mubsar, vol. #, paas 514
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DEEDS FORMULA AND ITS IMPACT
ON CONCLUDING CONTRACTS

By: Dr. Abdulish Ibn Eanad AlGhatymel{*}

Whio is tracking the contemporary state of affairs in refevant to dealings
among people, will notice that deeds formula is prevailing more than
wordings in conclusion of cosmrects, Ta give examples to this fact, » yehick
owner stops his car at a gas station and the station atisndant automatically
fills up the car yank without uttering any words and later on be gives him
the price shown on the machine of the fusl, Also, in kase contract, a kease
comtract may expltes whether (he leased building is a house or a shop, the
Eessee resumes the dease contract for another year by not vacating the house
or the shop. In dopation and endawiments, the benevolent, builds a mesque
or a cemetary free of charges. All these deeds are considered contracts. The
charitable gives and the recipient recaives without utterance of words.

This kind of dealing is calied by jurists a handing over contract and there
is no difference among them except in utterance of words by one of the two
partics.

Some jurists hold that utterance of words by one of the parties excludes
it from handing over while the others are of the oplnien that atierance of
words is all tight since the other party exercises deeds. Hanifiyah and
Maelikiyah are in favour of the former as stated in Radd Al-Muhtart}
becguse handing over is giving the price and taking the sold item witha
mutual agreement between the two parties without utteramce of words. It
has been stated in Ash-Sharh Al-Kabeer Li Ad-Drdeer® that the
agrecmenl pertaining to the handover which is occurred as & result that the
purchaser pays for the sold ltem while the seller gives the item and getsits
price in returen for its handing over without uttering any word or & signal,

(") Asslotan mrobeson ln Ly College of Suari'a Um-U-Qura Universiiy (Makkih
A-Mokaramak, luﬁAnﬂn

(1) o Abdees, rol. ,pupe 313,

@ Volooed, page 513,
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books. Ibn Abi Zaid compiled the cases and the points of disagreement of
the major boaks in the book of An-Nawadir Which contained all the
slatements of the Mazheh and he subdivided the basic boeks in this book.
Ibn Yunis recorded most of thls book contents in his book *Ala
Al-Mudawanab." [bn Khaldoun in his book (Al-Muqadimah) referred to
the stage of the intellectual juristic iermingling which the Mazhab passed
through in this stage. This intermingling was clear in the appraisal of the
scholass of the Mazhab: as well as evaluation of the juristic books.

(1) b0 Khaldoup, Al-Mugediaomb, p. 245,
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19- The Writings of Ibn Al-anasif:

The auther full name is Mobammed [bn Isa Al-Azdi who died in 620H.
Among his writings are the following books:

) Tanbibh Al-Hukam *Ala Ma'skhiz Al-Ahkam:

The Maliki scholars were dependent on this book in relevant (o
judiclary & 1bn Farhoun in his book Tebsirat Al-Hukam fi usul
Al-Aqdhiye Wa Manahij Al-Hukam® had Quoted from Ibn
Al-Manasif’s book.

b) Al-Ahknm we Ash-Shiront Fi Fasl As-Silm:

This back completes what Al-Qadhi Abdul Wahab fajled to mention in
his book AFTalgeen,
Evaluation of This Stage Books:

‘The Basic and major books of the Mazhab was the pivot on which the
scholars’ attention revolves in that stage and the stage after it. Many
scholars in this stage were brought to the limelight and they made the major
and basic books of the this stage, the foundatfon on which they built their
solid edifice of studics. Alse, they tried to give these books new shapes to
tune with the scientific development of various branches of the Mazhab as
well as to be in harmony with whal have been gchieved by the new
generation of schalars from independent reasonings and preferences
particularly after recording all Malik's opinions and the hearings af his
students in relevanr o lts varous branches and subschools.

The scholars of Querawan preferred Al-Mudawanah while the scholars
of Andalusia preferred Al-Wadhiha and Al-Attbiyah. so Ibn Abi Zaid
abridged Al-Mudawangh and Al-Mukhtalitah in his book Al-Mukhtasar.
Abu Sa’ecd Al-Baraz'ai on his turn summarized also Al-Mukhtasar in his
book At-Tahzeeb and it was accepted by all scholars of Africa and
followed its rulings and gave up the ather boaks. Also, the people of
Andalusia chose Al-Attbiya and they abandoned Al-Wedhika and other

{1 B AlMaoui, Molnmmed Ibn Tia, Taskik AlHukam Ats Me'abhiz Al-Abkam (laweduction of
serifier, Abdul-Hafeg Mansour) p. 13,

[t ™)

{1 Skajaal An-Near AnZakiya, 178.
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v} Al-A}wibnbh Al-Mohabarah Ala Al-Asi'lab Al-Mutahlyrah;

1bn Al-Qadhi Ayadh says about this book, *1 found some of them to be
easier and all the unsound among them were compiled in one volum*, @

17- Al-Mwgsad Al-Mahmoud Fi Talkhees Al-Uqud:

This boak was written by Ali Ton Yahya aj-Jazeiri As-Sqnbaji who died
in 585H. The book was known as Aj-Jazeiti's documents. ) The book is a
useful abridgement concerning conditions. [ts wide usage is a clear
indication to its anthor knowledge™ and the book was one of the books
which were guaranteed by Nazim Tuhfat Al-Hukam ia his Famous
poem.

13- Bidayt Al-Mujtahid Wa Nikay: Al-Muqrasid:

This book was written by Abi Al-Waleed Mohammed 1bn Ahmed Iba
Rushd who died in 595H, He wrote various books which indicated his
knowledge. () Amang his famous books is kitab Bidayt Al-Mujtahid Wa
Nihayt Al-Muqtasid Fi Al-Figh in which he mentioned the causes of
differences, He annotated in the book and the readers were benefited and
enjoyed it."™ It was a classification and it is still considered as a
dependable reference. () This book urged the scholars 1o revive ijtihad
{independent reasoning) and motivated them ta wake up the freedom of
religious thinking within scopc allowable by the legislative fundamentals
which he abridged in his book Talia' Al-Kitab, This book was devoted to
the juristic rolings and It was connected with its fundamentals. Tn it, he
presented the points of disagreement and the variation of the statements
and the author’s abidance by its opinions.® The referred to reference
from which he quoted as he stated that: *'I was dependent on kitab
Al-Istizkar written bg)lbn Abd Al-Barr in quoting the founders of the
schools of thought"”,¢

1] ACTa'anf 3 Al-Qadhi Ayadh, p. 113,

@) Me'lmat Al-Twgh Al-Makid. p. 132,

{3) HNayh Al-BRnihej, p. 200.

44)  Al-Babjah Fi Shark At-Tuhfah, pp. 10-11,

(9 Bughyal Al-Mukamis, 3. 54.

®)  Ad-Dibaj AlL-Mumhab, vol, 2, p. 248.

) Bon Ruthd wa Kitabiti Al-Mugadimat, p, }16,

{E]  Ibn Rushd Wy Kieebahu Al-Mugadiwat, p. 119,

%) Jbn Rushd, Mokarmraed Ibn Ahmad, Biiayas AlMuajiahld Wa Nihayat Al-Mugtayid, vel, 1, p. 50.
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books were veried and it inchuded jurisprudence, Hadith, explanation,
history and biography.

The most reputed among his writings are:

2) Kliab Al-Tapbihat Al-Mustanbatah "Als Al-Kutulb Al-Mudawsnab Wa
AFMukhtalitah:

The book is compased of ten volumes™? and there was no similar book
was attractively written in this field. " He compliled in it peculiar words
and convincing anawers o eases,

An easy and simple style was employed in wriling the book and itis a
testineony for the correctness of the former jurists' style who did their best
to simplify the phrases and distant themselves from pretending.® Imam
Al-Qadhi was a jurist, inierlacutor and linguist. His writings did not
include only the juristic side but [t included his researches which dealth with
1he verification of the text, its correction, authorities correction,
vexification of its narrators, explanation of its words and problematic
phrases as well as the necessary commentary on it. So, (he book has come
out like comperhensive lessons, They are available for any ome who likes to
discover the treasures of the Malik school,

b) Mazshlb Al-Hukam Fi Nawazll Al-Ahkam:

This baok abaut cases and incidents which were presented to Al-Qadhi
Ayadh may Allah be pleased with hlm. The cases were compiled by him
after {he death of his son. He (Al-Qadhi) added to these cases what he
found under the title of (The Cordobalans Answers). This book is a juristic
register containg all juristic casas, Perhaps he changed (ke order of the cases
and [1s types according 1o Al-Querawsens, Andalusian and other’s, 9

1bn Al-Qadhi Ayadh furnished (he book with his various annotations
and he commented on his father's Fatawa as well as others.™

ALTa'r BEA-Qadkt Ayndh, p. 116,
Arher As-Riyadts, vol. 4, . 47,

Ad-Dibaj AlMusslab, vol. 2, p. 45.

Figh A-Qedal Ayndh Khital Kizab A1:Tanbllm:, vol 3. 135,

D Al-Qudtd Ayadh (Manhajrat AQedhs Avadh Fi Kitatr A Tanhitme, v, 3, p. 118,
Mazshab ALHutam FI Nawazil A-ABRam, p, 20,

Poud.. Inpoducticn of the verifier, o, 2.

-
=
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1bn Rushd says about his method in Al-Bayan '*I record the case and
then 1 explaln its words and iis meanings and [ de support my explaination
with the statements of scholars’* () Ibn Rushd was dependent on his
atlraclive method in writing to fathom the ambiguity of the book
(Al-Mustakhrijah) and verified all its nareations and showed the defects of
weakness, soundness and wrongness as well as he saved the book from loss
and desertion. He made it ctose to the students and showed them how to
benefit from it as well ns he simplified G
€) Fatawa Ibn Rushd:

The book of Al-Fatawa (rulings) was not written in order accarding to its
issuance nor according to the well knawn juristic chapters order.

His rulings were correctly recorded and were accapted by the jurists and
were lauded by them despite their disagreement on some of them. P

In general the book is a juristic record shows Ibn Rushd’s practical
method in legal rulings conceriing the cases which were presented tu Idm
and he issued rulings on it accordingly. The book is a talking reglster of
apinions in understanding the jurisprudence of the Maliki Mazhab in
particular and the Islamic jurisprudence in general as well a5 it is & practical
<lassification which shaws the capabliity and the wide knowledge of its
author of various narrations, other writings and his acquiantance with
disagreement points of vlew.d]

Among his other writings are: Ikhtisar Al-Mabsoutah, At-Tagyied Wa
At-Tagseem, Mukhtaser Al-Hujub, Hujub Al-Mawarieth and others.
16- The Writings of Al-Qadhi Ayadh Ibn Musa Al-Yahsabi:

He died in 544H and he wrote many useful books and it were circulated
among readers. He used to combine between the sciences of Hadith and
jurisprudence as well as the science of the Hadith and jurisprudence, He
was an excellent commentator end a dependable histerian, Therefore, his

{1y Al-Saym We At-Tahsael, val. 1, p. 29

23] 1ba Rushd, Moh d, Aj-Jami' Mis Mogadimet bo Rushd (Inirodoction at the Verifier, Dr.
Al-Mukbtar Ton At-Tahir) p. 29.

@)  FaRuihd Wa Xiubikl Al-Mugedinm, p. 343,

) Faawa Itn Rughd, vob 1, 9. 13,

9 Faanilba Rushd, vol. 1. pp. 6270,
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520H). He was the senior jurists of his time in Andalusia and Maghreb. He
was well known for hls good writing and precisencess of jurisprudence and
peaple used (o resort to him when they were faczd by pmblunsm and they
were dependent on him to meet their needs,™” Hig wrilings and his
preferences were admired by various Maliki scholars. His writings were
distinguished by the smothness of style, good presentation, depth of
deriving and his wide knowledge of Maliki opinions with its different
subschools, Among his juristic wrilings are:

3} AlMugadimat Al-Mumakadat Li Bayan Ma Aqtadhathu Rusonm
Al-Madawansh Min Al-Akkam Ash-Shariyah Wa Ai-Tahsiylal
Al-Mubkrmat Li Ummhai Mas'ailuha Al-Mushkitat,

This book constitutes a new seris in the Maliks writing and a new outlook
to Al-Mudawanah s well as a juristic classification of the Mazhab and its
scholars 3 This book was written as a resak of assembly for studying and
debaring in the cases of Al-Mudawanah.™® It should be noted that despite
the authot's method was concentrated on the opinions of the Maliki school
of thonght and the opinions of other schools of theught.

He followed the method of Summarizing without affecting the contents
of the baok which makes it like 2 eomparative jurisprudence between the
schaoals of thought and its scholars.

b} ALBayan Wa At-Tehseel, Ash-Sharh Wa At+-Tawjih and At-T’aleel Fi

Masa’il Al-Mustakbrijah:

The book of Al-Mustakhrijah or Al-Attidyah is the origion of Al-Bayan
Wa At-Tahsee] and it is one of the major accerdited book, Al-Attbiyah in
Al-Mustakhrijah recorded many hearings from Malik and his students.
Without him these would have been lost but he was not able to examine and
present it according to the fundamentels of the Mazhab as well as
womparing it with other narrations while Ihn Rushd was able to da this in
his book Al-Bayan Wa At-Tahseel. )

i) AFGhasmab,p. 5.

@ AsSlah, vol. 1, p. 377,

) 1bm Rushd Wa Kitubau Al-Magadimat. p, 363,

) AbMigadims AlMomahedad, wal. ), . 1009,

1) AkBayms Wa A Tahsedd of De. Hbivel 1, 0. 3.

.



Al-Majshoun, Mutraf, [bn Wahab and Sahnoun, Also, he mentioned some
cases passed down from the prophet’s companions and their foliowers in
the field of judiciary. He quoted from the major books such as
Al-Mudawanah, the book of [bn Sha’aban, Thamniyat Abi Zaid and from
scholars of Baghdad as well as others. He also quoted from the Andatusian
narrations.

The thing which distinguishes this book is that the author classified the
contraversial cases and gave preference to it and he rarely feiled to mention
coforceable ones. @

¢) AlsMuhazab Fi Ikhtisar Al-Mudawanah:

His method in this book was 1a disenss the cases and classify them
according to their origin order.®? The book abridgement was very
and it is invaluable from the scientific point of view as stated by Al-Lakhmj
' Al-Mudawanah was abridged about 32 times but the best abridgement of
it was done by Al-Baji In his book Al-Muhazab”.t?

d} Al-Ima’:

It is a juristic book, an ahﬁd&emcﬂi of the aathor’s book Al-Muntaga
and it comprises five vohumes ¢
14- A-Taleeq Ala "AlMudawamah:

This book was written by [bm As-Sa‘igh Abi Mohammed 'wami
{died in 486). This book is a commentary on Al-Mudawanah'’’ and it is
considered one of the most useful books of Maliki jurisprudence. T it, he
explained the disagreament on issues in the other schaols and he pr ted
in it some researches.‘®
15- The writiags of Ibn Rushd:

The auther full name is At Al-Waleed Mohammed [om Ahmed {died in

€1} Fusul Al-Ahkam, pp. H<-108.

(2) thid

(3) 'Alwm AlL-Fikr alltanl, p. 34,

(8 Taneeb AFMadarik, vol. 8, p. 124.

(5) Tose! AbAlksm, pp. 5580,

(5) Tarieeh ALMadariy, vol_8, . 124.

() Skajart An-Nour Az-Zakiyzh, p. 117, Tasteeb Al-Madaclh, vol. 8, p. H5.
8y Fibwis Makhtouast Khizanat Al-Quowmalyern, vol 1, 9. 378.
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scholars of Querawan. Y In his juristic books the methods of the Iragi,
Andalusian and Querawani scholars wers intermingled. the resukt was 2
useful schenoe and it was accepted by the scholars n the Maghreb and East.
The most reputed of these books are:

2) AFMuntaqa Fi Sharh Al-Muwatia:

This I thre best book written in Malik Schocl of thought because all the
Ahadith mentioned in Al-Muwatta were explaincd.® His usage W
arguments indicates his wide knawledge of various sciznces and arts 9
This book has no peer in writing and he wrote a book called Al-Istifa but
unfortuzately he did not wrile it in volumes with exception of At-Taharah
(purity).® He was sucesed 1o implement his method. In Al-Muntsqa, he
explained the Ahadith recorded in Al-Muwaits as well &s hie preseated some
cases along with the satements of the scholars and presented the opinion of
the Maliki school sitpported by the evidences in n nice preseataiion of
order.®

The debater has nothing to say except appreciation of Al-Baji success in
presenting 10 us a comparative jurisprudence extracted fram evidence,
besed on debeting and reasoning on the road to optien and
consideration. ¢
b) Fusul Al-Ahkam Wa Baysn Ma Madika Alihi Al-Amal 1nd Al-Fuqaka

Min Al-Ahksm:

The subject of this book is an explanation of rulings and its
Implementation by the jurists and ruters. (P The author says: *“[ classified
the cases of debale which are necessary for the furist and ruler o follow it
and to refer toits origin and [ intended in this book to summarize and t
abendoned redundfancy**.® This book contains variows judicial cases and
its rulings which were reported on the authority of Imam Malik and the
prominent scholars of Maliki schaool such as 1bn Al-Qassim, Ashab, lbn

1) b,
) baihAtTed, vol. 3, g, 74202,

@ m

1 Turwrh Al-Maderik, vol. 0, . (34,

) Pund AbAkiem, {Warcduction of vevificaiwa) p. 63,
0 AlMuage, wil. 1p,).

0 Fuel AbARRIR. . 773,

M Ibd.p 1.
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as A(-Talgeen. Al-Qadhi in his book Al-Ma’unah used to res0ri to
redundancy while in (Al-Ishraf) he presented the points of disagreement of
those who disagreed with Maliki scholars in some juristic issues and their
arguments. After that he presents the Malikis evidences In a concentrated
abridgement without distorting the centent. Perhaps the anthor wanted
from fellowing this methed in summarizing this book to makeit as a
linkimg seris between At-Talgeen and Al-Mudawanah,

¢) Sharh Risalst Ttm Ahl Zaid AL-Qurewsni:

In this book the author resorted to retll.uu‘.lsu'u:y‘1:I and the book
comprises ¢ne thousand pages.®? This boak was al-Qadhi’s key to
celebrily among the scholars ef (he Querawani subschool and ju Egypt
because this baok had wou an important posilion among Ihem.u)

12- At-Tahzeeb (Al-Modawanah):

This book was written by Khalaf Ibn Sa’eed Al-Azdi Al-Querawani
known as Al-Baraz’i (died in 418H). The author of this book says: *The
aim behind wiriting this book is to refine the cases of al-Mudawanah and
Al-Mukhtalitah. I tzied to do my best to summarize i} in order to make it
easier for the reader to understand, finds what be/she looks for in addiron
it is easy to remember. I did not change the order of the cases a3 #t came in
the basic boaks with exception of few cases which I replaced them at the
beginning or al the end of the book and I examined all iis chapiers except
{hose repeated ones out of fear of prolonging” ¥
13- The Writings ol Al-Baji:

The anthor full name is Abu Waleed Sulaiman 1bn Khalaf (Died in
474H). He was a jurist, debater, verifier, narrator, has a wide knowledge of
Hadith science, fundamentalist, has a good faculty of writing aad
knowledgeable as well as he has famous calssifications.‘ He wrote some
boaks in Hadith, men and creed but the best field he excelled in it was
jurisprudence similar to the method of the dubaters of Baghdad and

(1} Ar-Kislah Al-Fiohiva Ma Gharar Al-Msstlth, 0p. 4344,
(LN

0 1.
t4) Fllwis Makbioutat Khizan( Al-Querawiyeea, No. 922, val. 1, p. 310
{$) Trteeh Al-Madasik, vol 8,p. 115.



» Vol Y1, 194, 22nd Edibon, Conimppovary Jurispudence Research Joermt

11- The writhags of Al-Qadhi Abduiwalmb lbn Nasr Al-Baghdadi, (died In

422):

He wrot¢ many books'™? well accepted by the Maliki in Maghreb and the
Rast. Although he was an Iraqi Maliki subschool but his opinions were in
support of the rules of the Egyprian Querawand subschool. Therefare, his
books are considered to be a3 a bridge that links between the opinions of
the Iraql subschool and the preferences of the Querawani Egyptian
subschool.

Al-Qadhi wrote various useful wrilingsm in the Mazhab, disagrecment
and fundamental such as:

2) AtsTalgeen:

‘Fhis was the most famous among his writings and it was referred to by
the jurists and it is considered one of the best abridged books. ) Despite ts
smallness it is regarded as one of the useful and the best of the books. P It
is easy for the students to memorize it. '} It contains the basic and major
cases without provision of its proofs and in it the author tried te avold
branches and the Mazhab’s statements.

b) Al-Ma’unsh Li Dasrs Mazhab ’Aalim Al-Madinah:

The book is considered a creative work. He used to write the whole issue
and then he explains it in chapiers along with the Maliki supporting
evidences as well as the disagreement points. The book as a wholeis a
Jjuristic reference. ™ The method followed by AlQadhi in this book makes
it a comparative book in jurisprudence.
¢) Al-Isbraf "Ala Katob Al-Kkilaf:

It is one of the {ooks which won a special care by the people of
Maghreb. ™ It is also another book written by Al-Qadhi In the
comparative furiurudence but its method differs from AlFMa'unah as well

) Stomjurat AoiNour Az-Zaldyah, p, 1.

{2y Tuteeb AlMadasik, wol. 7, ;. 229,

(%) Sealr Alum An-Nubuis, vol. 17, p. 436,

(4)  AlJ-Fike At-5ami, vol. 2. 204.

5)  Al-Bldaysh Wa Ag-Nharah, vol. 12, p. 35.

{6 il Mukbioutst Kbizanat Al-Qurewayhen, vol. 2, pp. 413414,
m  Laabal, Muss, Al-Hisbah AlMazhablyah Fj B0xd AbMaghieh,
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©) An-Nawadir Wa Az-Zivadsa( ‘Als Ma Fi Al-Mudswansh Min Ghayraha
Min Al-Ummnhai:

It is a famous book composed of & hundred volume.!? It is considered
as an ghridgement of the mest famous juristic boaks of Maliki Mazhab at
that time.@ because it contained the basic cases and disagreement issues
and statements of the Maliki school of thought. ®) This abridgement
constitutes the height of the Mallki science in the fourth Higera eeniu:y.(‘)

It is a juristic encyclopedia containg all jurisprudence and other ans in
addition to juristic transmission and comparative jurisprudence of the
Maliki school as well as the history of Mallk and his statements in creed and
the description of the earty stage of [slam which makes it a fertile subject
for the socio-histerical researcher. ()

As a subject, curriculum and reference, the book is one of the greatest
Juristic books in relevant to explanation and justificarion. There are some
incidents and its rulings are not recarded in Al-Mudawanah. The book
presented all 1ypes of {acidents that were experienced at his 1ims at
Querawan,®

10- Al-Wathe’ig Wa Ash-Sheroot:

It was written by Ibn Al-Hindi, Ahmed [bn Sa’eed ITbn Ibrahim
Al-Hamadani whe died in {(399H). It is a comperhensive and useful beok.
Most governors and scholars of Andalusia and Maghrel were dependent
on this book.( The author of the said book wrote a book compaosed of six
volumes and then later he doubled it and added to it conditions and
chapters. He also rewrote it for the third time and added to it news,
gnomes, proverbs, anecdotes, poctry aod arguments. He employed in
Al-Watha’iq new techniques of writing.

1) Tareeb AHMadurik, vol. &, p. 217,

@) Dirmsat Fi Masadic AFigh A-MaBk, p. 10
{11  Mugqudimat 16n Kildsun, p. 245

) Dirnsat Fi Masadic Al-Figh AV, p. 14,
(N KieabAl-Jsm!', p. 45.

@) "Alam ALPIke Al-Ilag, p 48,

(M Tareed AFMadarik, vol. 7, p. 147,

@) AsShahvol. L 4.
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worshipping affairs in relevant to sunan (practices) whether they are
supererogatories or praiseworthy according 1o Imam Malik Mazhab,
The purpese behind this writing was to teach children how tc keep the
letters of the Qur’an by heart it order (o understand Allah's religion and its
laws 50 as to be rightly gujded.m

b) Mukhiasar Al-Mudawensh:

This book contains fifty thousands cases.®? The suthor says that the
aim behind the abridgement was **because it is the most famous books of
Malik and it is an important reference in Maliki jurisprudence as well as it
is easier and understandable for the student to study it . The author said
that he summarized Al-Mudawamah a book after a book and chapter after
chapter and he referred subdivisions $o origions in order 1o avoid
repetition. He omitted many questions and arguments. Although the
statements were stated by Imam Malik, he chose the wordings of
Abdur-Rahman Al-Qassim .5} The authar did not organize cnly the
scientific material and summarized it but he 2dded other necessary
additions in arder to meet the purpose behiad the abridgemeant of this
book. This abridgement constitutes an important seris of the Maliki juristic
writings particularly the one in Al-Mudawanah Al-Kubra through which
the Maliki Mazhab was spread as well as avilability of juristic rulings.®
Also, the book constitutes the middle setis of his writings which he started
with Ar-Risalah (o be as 2 book for the beginners students of jurisprudence
while the abridgement of A-Mudawanah was a step in advance forthe
advanced students of jurisprudence. As for AN-Nawadir wa Az-Ziyadat
weze designed for those who possess a wide knowledge. S The scholass of
Malild school of thought received the abridgement of Al-Mudawanah with
pleasure and welcomed it and they agreed (o consider it as one of the

aceredited books and dependable upon.

) Ar-Risaieh ALFiqhiya Ma Gharar ALMsgalad, p. 73,

@ [Ioid. pp 7M.

AlFihudst Li 1ba An-Nadeeos, p. 284,

{® Fihrist A} Kidramat ALQ vl 19, 433,
9 Filrist Makbtoota) Khizanat Al-Gurewiyeen, vok. 1,0, 333,

{8 XkabAlTuri', 8).

N 1wk, p.44.
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he traced ali the cases presented in (Ar-Risalah) which number four
thousands and he traced ell its words and meanings ta the prophet
peace and blessing of Allah be upon him, or to his companions, may
Allah be pleased with them. 5o, he supported all the branches with
argumenis,
Amang other writings of his are:
Kitab Ab-Amali, Kitab Efma'a Ahlu Al-Mgzdinah, Kitab Ar-Rad "Ala
Al-Muzni, Kitab Al-Usul, Kitab Fadhl AI—Madmah 'Ala Mekkah and
Mas™alat Aj-Jawab Wa Ad-Dala’il Wa Al- palt f

9- The Writings of Abi Abdullak Mokammed Abdullak Ikn Abi Zaid

Abdul Rahman An-Nafzi Al-Querawani (Died in 386):

He was know as Malik Sagheer (the little Malik)™ polar of the Mazhab
and the interpreter of his statements. He summarized the Mazhab,
propagating for it and he defended the Mazhab and his books were
everywhere.**) He was the second one to compile Malik’s Mazhiab and was
one of the two Shiekhs without them the Maliki Mazhab would have
finished ®, His excelent formation helped him to returm with
jurisprudence to its scientific serenity and to free it of argument shackles,
He was able to collecl scatiered statements of Malik in which he was in
agrcement or disagreement with his companions and he uudsed all the
juristic statements and verified il @

The books he wrote were about fourty on various subjects and the most
famous of them are:
a) Ar-Risalab;

It was the most famous book among them and it had & greet influeace

upon juristic teaching. It is rated third {the book) after Al-Muwata and
Al-Mudawanah.(? The subject of Ar-Risalah is a summary of

(1) Ibid,p. 4.

{2) Tanech Al-Madark, vol. 6, p. 133, Ad-Dibaj Al-Muzshab, vel. 2, p. 209,
{3) Tadagal Al-Fugaba, p. 183,

4} Tanech Al-Madari. vol. 6, p. 216,

{5) MaNim AlImen, vol 3, . 110,

46)  Alam AL Fikr A)-isimmd, p. 47,

N Nedwat Al-lmanm dMudk, vol. 3p. 51,
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Malik and hiscompanions.(’) Ampoog other books’ Ibn Al-Harith wrate
were (Al-ltifaq Wa Al-Ekhtilaf Fi Mazhab Malik), (Al-Muhdhir) and (Ra"
Malik allazi Khalafahu Fihi Ashabihi).!?

1- Mukhissar AlHMudawanak:

Written by Abi Abdullah Mphammed Ebn Abdul-Malik Al-Khulani
(died in 364H), He had a famous abridgement in Al-Mudawanab.

8- The Writings of Abi Baker Mokammed Tbn Abdullah Al-Abhark:

He died in 375H and wrote At-Tasaneef Al-Muhimmah™ Fi Sharh
Mazhab Malik Anas Wa Al-Ehtijaj "Alihi Wa Ar-Rad 'Ala Mano
Khalafahn. Among his other famous books are:

a) Sharh Al-Mukhtasar Al-Kabeer written by Ibn Abdul Hakam.® In
this baock Al-Abhari studied all the cases prsented in Ibn
Abdul-Hakam's book (Al-Mukhtasar) and he commented on these
eases ag well as it detailed explanation, He did not change the arder af
the cases in the books. ()

b} Sharh Al-Mukhtasar As-Sagheer written by 1bn Abdul Hakam.® The
twa above mentioned books (Mukhtasar) contained the opinions of the
Iraqi Maliki subschaol of thonght. No doubt that these books
constitute a eolossal work and they include approximately twenty
thousands eases. {4

¢) Maslak Aj-Jalalah Fi Musnad Ar-Risalah " This book was written by
1bn Abi Zaid and it was noticed that Ibn Abi Zaid did not traced the
cases for the sake of abridgement on one hand and 1o show that the
cases presented in the hooks were well known to the preceding scholars
on the other hand!’ ?Imam Al-Abhari in his book Maslak Aj-Jelalah,

b4, p. 20

Tarteeh Al-Madaslk, vol. 8, p. 267, Lsat AL-Fotys "Als Mazhab Malik, pp. 22-23.
Tartoed Al-Madadk, vol. 7,9, 2.

Shajart Aa-Nobr Az-Zakiya, p. 91,

Tuseckd Raghdad, vot. S, p. 462,

Turteeh Al Madasik, vol. 5, pp. 163185,

Dirnaat A Masacic 4LFigh AlMalE, pa. 30,30,

Tusteeb Al-Mucturik, vol. 8, pp_ (34163,

Tartoch Al-Madaclk, val §, p_ 188,

("] A\l-m’ AlFighivs Ma Gbasar Al-Magalak (arrodoction of verificarion), p. 43.
Qn M., p. 43,
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kmown as 1bn Al-Qurti (died in 335H). His juristic books constitute the

climax of the Egyptian Malild subschool at his time. Some Maliki scholars

desctibed his books as it contain abnormal statements of Imam MaHk as
abnormal statement of people who were not known to be companions of

Malik. Most of the statements were reported by  untrustworthy

companions’ of Malik.®

His best known books are:

a) Az-Zahi Ash-Sha’bani Al-Mashhour fi Al-Figh} and this is the most
famous among his books.

b) Mukhtasar ma lais FI Aj-Mukhtasar.¥) Al-Baji made use of these two
books te write his book al-Muntaga,® Also Al-Imam Ibn Abi Zaid
Al-Querawani used his baoks as references in writing his book
Al-Nawadir Wa Az-Ziyadal.m

G- The writings of Mohammed Ibn Harith A)-Khashnai:

He died in 361H and his writings‘® were famous and amang it 1s (Usu]
Al-Furya 'Ala Mazhab Malik). The amhor says regarding this book: «1
compiled in this book the fundamental rulings of Malik and his
companians, Its includes all rulings &t that time and I wrote it in an
abridged form and used signs as well as employing a nice style to write this
book. (1 meant by this t0 avoid contradictory and disagresmentn,

As concerning the style of writing, he is considered a unigue in
fundamental jurisprudence and ke had a tendency 10 comabine the previous

theories. His book contained various rulings with its logical
undustanding.(gl

The accredition of his book as a juristic book is 2 clear indication 1o Iba
Al-Harith’s status and his trustworthiness 10 what ke transmitted from

ty  Tarse® AlMadarik. vol, 5. p, 275,

@ Ibid.

(1) Tartech AbMadarik, vol. 5, 775.

4 Al-Muntaga, val, 1, pp. 65-135.

(9 Demsxt Fl Mamdir ALFiqh Al- Maliki, pp, 105, 109and (72,

) Tariceh ALMsdarik, val. 6, p. 267

M Usul A3-Forra "Ala Mazhsh Malik, veri Sheilh Iajzoct a0d his ool paL
13 Ibid,

%  Usual AbFutya 'Ala Mizhab Mabk {Tatroduction of verification), p. 31.
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305H). it Is a wonderful book.

4. The Writings of Fadhul Iba Salamah Ibn Hurair:

He died in 319H. He was a good author and among others books written
by him are:

a) Mukhtasar Al-Wadhihah jn which he suymmarized (Al-Wadhihah)
wrltten by Abdul-Malik Tbn Habeeb and he added ta it fram his
jurisprudence as well as he traced its statements. It is considered one of
the best books of Maliki school of thought.

b) Mukhtasar Al-Mudawanah.

¢) Mukhtasar Li Kitab Ibn Al-Muwaz (Al-Muwaziyah).

d) Coliection of Al-Mudawanah, Al-Muztakhrajah and Al-Mzajmou’
books cases.

2) Juze Fi Al.Watha'lq Hassan,

4- The Writings of Mobammed Ibn Ahmed Knewn 2y (Ibn Al-Warmmg)

died in 329H.

He wrote very good bocks on Mallkl school of thought.® He refuted
the opinions of those who are against [mam Matik in opinions.®?

Itis said that he wrote about fifty books on Maliki school of thought. ™)

Among which are:

3) (Mas'll Al-Khilaf Wa Al-Hujah Ala Mazhab Malik).® It is a

wonderful book written similar Lo the method or research and correct

argument known as jurisprudence secrets.

b) Sharh Mukhtasar Abdul-Hakam as sagheer.

¢) Ar-Rad ’Ala Mok ed Ibn Al-H

d) Kitab Bayan As-Sunah. ™

5-The Writings of Tbn Sha’ban:

His full name is Abi 1shaq Mohammed Ibn Al-Qassim Iba Sha’ban

-

{1} Sbajaral An-Nour Ax-Zakiyad, p, 78.

@ Turcch Al-Madadk, v S, 3, Ad-Dibe) AkMoraked, wi, 2, 0. 186
@) Tuseexh Baghdsd, val. 1 p. 274.

() Tacekh AFTunth AkArabs, vod, 3. p. 183,

) Tanmeeh At-Madarik vol. 5, p. 20,

@) Fihris A Mulbroutat Khizaonst Al-Qerawcea, vol. 1, p. 457,

) Tanech AlMadark, vol. 5. p. 20,
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this type of cases.{!? This type of books was the mast prevalent. The
rulings of Ibn Rushd were compiled by Ibn Al-Wazzan while the rules
of 1bn Al-Wagzan were compiled by himself and he says in this regard,
""These are useful cases and its answers are precise, while I was
bandling fatawa, I used to record them afier answering them. Whena
good number of Fatawa were accumulated and pleased me, 1 compiled
them and here I am cestifying them”. @

The Most Reputed Writings of This Stage:

The Maliki writings In this stage can be classified into the following:

I- Authenticated writings accepted by scholars.

2- Writings which are not publicly accredited by scholars but scholar
described it with statements indicate their acceptance in general,

3- Writings which are not rejected or accepled by scholars although it
attracted the attention of renowned scholars who quoted from and
ascribed to it narrations in opinions of support or arguments.

The most renowned of these wrilings are:

1- Al-Mabsootsh:

Wrilten by Yahya Ibn 1shag Al-Laiythi (died in 303H). He compiled in
it Malik’s s1atements of agreement and disagreement.t This book was
fiked by the Ummyad Caliph Al-Hakam wha ordered the book 10 be
ahridged by the two brothers Aba Abdullah Mohammed and Aba
Mohammed Abdullah, sons of Aban Ibn Isa. Both brothers were
renowned Andaluasian scholars. They abridged the book of Al-Mabsootah
according to Al-Hakam's order. ¢

Ibn Rushd was the most renowned scholar of hig time in Andaluasia. He
liked the abridged book and he himself abridged it again. '

2- Mas'il Al-Khilnf:
Written by Mohammed Ibn Ahmad [bn Abdullah Ibn Bakeer {died in

(1) I6d, 90, 3485,

@) Nawazd Al-Warzand, vol, Lp. 2

{9 Turek AMMadak, vol. 3, p. 161,

{4y Turiech AbMadaril, vol. 6. p. 01, Ad-Dibaj Abblummuh, vol. 2, p. 357,
(5 Fatawa (bo Rushd (verifir’s Introdmction] vol. 1, p. &8.
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2~ The Enforceable:

The Maliki scholars had paid an aitention to this element. Mast of 1he
judicial books were keen on the text which weas enforceable due to the
principle adopted by the Maliki scholars which necessiated to implement
what has been enforceable in judiciary. This principle refers to the basic
rule of Imam Malik Mazhah in adopting the practice of the people of
Madinab in argument.

in the fifth century 1his science covered all the writings of scolars to the
extent that some of them (scholars) allocated a whole book on cases of the
enforceable as in the writing of Abi Al-Waleed Al-Baji® in his book
(Fusut Al Ahkam),

3- Fatawa and locideits:

It is a science in which rulings issued by jurists were narrated concerning
new incldents ocourrence. ™) Many sehiolars of different schools of thought
began to classify and compile fatawa {rulings} issued by scholars. They
naied it answers and sometimes Fatawa, nawazil (the incidents), rulings
and cases of rulin;s.w The answers in mat{ers concerning new incidents
occurred were not theoretieal because they were based on quéstioners®
questions on emergency matters. Most of these answers Bonray their life,
transactions, their customs and their living conditions. ¢

The Maliki books on fatawa and incidents can be classified into two:

1~ Books contain judicial rulings in relevant to cases presented to the
author In the capadty of 2 judge and he issued a ruling accordingly. An
sxample to this type of books is the book of al-Qadhi Abi Al-Waleed
Husham Ibo Abdullah {Al-Mufeed Li A}l-Hukam Fima Ya'radh
Lahum Min Nawazil Al-Ahkam).

2- Books dealt with fatawa and its answers addressed to the author who
compiled it himself or one of his stndents or those are concerned with

(1) Al-Flir AsSami Fi Tareckh ALFiqh Abltlami, vol. 2, p. 405,
@) ABUTWa Al Aml Fi Albuzhad ALMabid, p. Mé

() Mheftah Ar-Sa'atah We Mesbah ArSeyadah, vol. 2, p. 501,
(4} Fatawi Agh-Shalibi perilier’s Introductian) p. B4.

&) Fuaws Ash-Shasidi (yifice’s iotroducdion) p. $4

.
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are{Al-Talgeen) written by Al-Qadhi Abdulwahab and the book
{Ar-Risalah) written by Lbn Zaid N-Querawani.(l}

b) The Subject:

This stage was charactetized by the emergence of the science of judiciary
which was given special care over the other sciences, They allocated special
compilations focused on the practical side of the legal rules as a judiciat
subject.

The Maliki scholars concentrated their attention on research and writing
in three fields of judicial Islamic jurisprudence introduction they are;

1-Documents and stipaaltons:

These were closely attached to the science of judiciary because
documents are the contracts recorded by notaries public.'” Documents
and contracts are the same.”! They are known nowadays as certified deeds
similar 10 the ones are issued by the courts and notaties public in contents
such a3 judicial ruling or conclusion or anmalation of contracts. The Makiki
scholary had paid special care in the judicial books o the rules revelant te
contracts formula, its words and how to write 2 contract as well as
conditions and stipulations.

Documentation:

This shows every kind of agreement between two of more parties in order
to avert flare up of dispute between the contracted parties. The contract
details, all rights and responsibilities of both patriies. Those who mastered
this ar are the wilesses knowz as the trustowrthy.

The reneissance of this art sterted in Andahsia in the third century of
Hegira. Furthermore, the documentation science was linked to the
Jurisprudence of judiciary and it was the frult of jurisprudence. Many
scholars were excelled in this science and made various changes in matters
refated to civic and commercial iransactions and there were new forms of
juristic documents emerged to the surface. ™

(1) ArTutrdm’ (Inoduction af ihe wertfiery val, 1. p. 111,
@ Mauasmat AFlgh Albalikl, pp. 21 ind 326,

(9} Mubadhewt F1 Tareekh Al-Mahab Al-MaSS, p. 115
(&  Mubadhew Bl Tarceih Al-Maskab ALMaEK, P, 112,
5 W
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taking into consideration the onc comes inlo agreement and disagrerment
with inflexion. [t is an ancient method focuses on the {ext and its
explanalion as well as its review and discussion.

Due to the scientific contacts between the two methods, they were unified
and intcrmingled and this was represented clearly in the last days of the
stage of development although its characteristic were manifesied earlier.
This was indicaied in Al-Baji‘s interpretation and explanation of
Al-Muwatla in his book Al-Muntaqa. His interprelation was a clear
indicaticn to his mastery to combine the two methods. Following the way
of people of Baghdad and Querrwan in providing the meaning and
interpretation.

He wrote Makhtasar Al-Mudawanah which was named (Al-Muhazab)
similar to the elassification of eases aceording ta its origin.*”’ Imam 1b
Rushd came after Al-Raji and he implemented the same method as shown
in his famed book (Al-Meqadimar Al-Mumabadat),

Wriling as & method and subject:

Ome of the unique scigatific phenomenon in this stage of the Mazhab
development was the emergence of modernization tendency in juristic
writing in method and subject.

=) The Method:

The methodalogy of writing in this stage was of two types:

i- Refinement, classification, summarization and revamping of basic
books and records of the Mazhab in addition to new issues and favored
apinions.

2- New, organized and concentrated formation of the juristic opinions of
the Mazhab in general as well as explanation and favored apnions of a
particular subschool. Thus the book comes in & new shape in relevant
tu its method of writing and its juristic formula despite the fact that it
was dependent on the basic book of Al-Mazhab and its reputzd
records. The best known books which combine all these characteristics

Tarieeb Al-Madarik, »ol. $, p. 119,
"Adsen Al-Fikr Al I3eem, p. 4.
*Alan AlFikr Al 1slami, p. 57.

&=
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if # was not found, they refer to Jbn Al-Qassim’s opinions and if it was not
found, they refer to other jurists® opinion otherwise they refer to the
statements of the people of the Mazhab*.!

According to this rule, the favored epinion woukl be defined in line with
the Fallowing order:

Malik's statement in Al-Muwatta and then his statement in
Al-Mudawanah, Ibn Al-Qassim’s statement’s in Al-Mudawanah and his
statement in other books than Al-Mudawanah, statement of other jurists
other than 1hn Al-Qassim in Al-Mudawanah and the stalemem aof other
jurists in other books.

This order was obligatory to be foltowed and they could not skip ome
reference to the another unless there was no ruling on the required issue.
Also, this rule makes it obligatory to classify in order the authenticity of {he
Mazhab books in the following order: Al-Muwatta, Al-Mudawanah and
the other major books.

3+ The Methodology of S{udy, Research and Writing:

In the last days of the First stage there were twa idomatics were
crystalized to study the Mazhab and extracting the legal rules, they were:

R) The Iraqi ldomatic:

The people of Iraq (subschool of Iraq) based their opinion on the cases
contained in Al-Mudawanah and chaptered the Mazhab with proofs and
analogy. They did not take the trouble to correct the narrations or
discussion of literal meanings. They followed the fundamentatists,
dialecticians and theorists in separating of ¢ases and recording of
pmofs.(

b) The Quarawi Idomatic:

This is to ook for the literal meanings of the boek and scrutindzing the
chapters, correction of narrations, elaboration of preobability, explanation
of unsound chapters, differences in statements, following or tracing the
passed down narrations, vowelization of letters according to the hearing

(1)  Puth AY-AL AFMalik F1 Al-Patwa Ala Mezhed Al [nam Malik, vol. 1, P.72.
(@)  Azhey Ar-Riymdb, vol. 3, P. 22,
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accrediled hearings for each subschool. This cureent started to recede
gradually by the end of the first stage and reached its climax by the end of
the stage of development.

The Analusia subschool officially adopted the opinions of Ibn
Al-Qassim only and it was the first subschool tc present an official
compilation containing Malik’s hearings regardless of the subschool which
narrated or aceredited it. This subschoal also wrote the book of Al-Isti‘ab
(comperhension),

2- Rules of Preferemce Among Nattations:

«If people are in disagreement, whatsver Ibn Al-Qassim says is
binding». This rule was the oldest rule of favoring la the Maliki
Mazhab, The people of Andalusia were in favor of it and they implemented
it in judiciary in the early days of the first stage. As for the people of
Cordoba, they were the most conservative people in respect of
implementing or following the correct opinions and statements of Imam
Malik ta extent that they did ntot accept a rules unless he followed the
opinians of Ibn Al-Qassim.m

This allegianee to Ibn Al-Qassim was explicitly shown in ihe cases that
the people of Andalusia differed on them, they were very few. They
nmbered eightesn cases cnly.m

As for tha Egptian and Querawanl subschools' position from thls rule
was not so far. The Egyptian subschool favored the opinions of Ibn
Al-Qassim and Mudawanat Sahnon ¢a book) while the scholars of the
Querawani subschool accredited the apinions of Ibn AHQassim also ay well
as his narrations from Imam Malik. ¢

The rule of preference became the most aceredited among the branches
of Maliki subschools but that does met meaa that it was not subjected to
development. Al-Hasskurl says that this rule reached its helght of
developinent during this stage and he says: ““They used to refer to Malik’s
rulings in Al-Muwatta, If no rule was found, they refer 1o An-Nazilah and

{1} Sexfim Farkoun, Tabriost Al Hokam F1 Usal AkAndhizsh Wa Manahlj AlakRas, vol. |, p.49.
2] Nadnb At-Toek, vol 4, 7, 22, Tabeirat Ad Hekam, vol. I, 0. 45,

3] AlMuleed Li AFHukam Fina Yo'rad Alidm Mim Bawazil AlAhtam, p. 270

() Tabairat Al-Hokee, vol. 3,5 49.
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continued Wheir efTorts which resulted in the success of the {Mazhab) over
there.

On the contrary, the Andalusia subschool was not subjected to the
circumstances that befell its counterparts. In this stage the subschool of
Andalusia enjoyed an active scientific movement because it was supported
and backed by (he rulers of that time.

The Impact of the Scientific Contacts in Developlng the Mazhab:

The characieristics of the Maliki subschools at the stage of foundation
tried to unique themselves in relevant to accrcdited narrations and hearings
of Imam Malik may Allsh be pleased with him but this trend started to
recede during the stage of development due to the scientific contacts among
the scholars pf these subschools and thelr branches as well as its students.
The impact of these contacts were shown in the mles of preference which
were adopted by the Mazhab scholars ia the various branches. The impact
alse was noticed in the Methodology of research, writing and in the books
circulated among and accepted by the jurists.

In the past, the means 6f contacts preicularly among the Shari’a scholars
were represented in;

Traveling from once place to ancther in order to study from the scholar
directly, biy correspondence, exchanging scientific books and exchanging of
messages that deal with Fatawa and questions. The result of these contacts
had helped the Mazhab to develop and these contacts were reflected in
three fields of jurisprudence (hat is to say:

a) accredited nattations and hearings,

b} rules of preferences among narrations.
<) the methodology of study and writing.
I- Accrdited Naurations and Hearings:

AlFKhatabi says; *‘Malik’s follawers do not accept from the narrations
except thoze narrated by [bn Al-Qassim, Al-Ashhab and his peers as weil as
his compenions”, For them the nacrations of Abdullah Ibn Al-Hakam was
not aceepted Y Imam Al-Xhatabl portrays the uniqueness of the

{1} Malim Ax-Suman Ma Mukktsear Sunan AV Daud bt Al-Monzarl Wa Tabribabe L1 Ak-lmaz 1be
AHQuyytm, vol. 1. 9.8,
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(MAZHAB) AS TERMINOLOGY ACCORDING
TOMALIKI SCHOOL OF THOUGHT

2~ Stage of Development
By: Dr. Mobammed [brabim Ahmad Al(*)

The scientific phenomenon was oursianding in revelant to the evolution
role because the Maliki jurists wete conperned to compile Imam Malik"s
opinions as well as his student’s narration about their teacher. They have
been able (a preseril ta the coming generations a solid basis for the stage of
developmeni charactetized by deepaess and flexibility which were
represented in the vast narrations, explanations and independent
reasonings of various schaals and sclentific eavironments.

The stage of development starts by the end of the evolution stage and we
may consider that to be as of the fourth century and this stage can't be
disattachad from Lhe previous stage or the following one.

The three stages overlap and intermingle in each other in relation to its
opinions and reasonings as well as preferences which come out in the
various siages,

The Maliki Subschools ln the siage of Development:

In 1his stage the Maliki subschaals were subjected to an ebb and flow
particularly the Iraqi subschool by the end of 1he fifth century as well »s the
branches in Egypl, Madinah and Africa which were subjected to
oppression and consequently thelr activitles started 1o decreate after the
dynasty of the Fatimid (!

As for the Querawani (Tunisia) subschiool although it was influenced by
strong political pressures, but its jurists were able 10 rasist the pressures and

of 5hari's, College of Shari's, Um-UL-Qurs Usiversiey (Nakkah

{*) Auosinrep .
AlMataramah, Soad Arubia).

{11  Seep. &3 [Ube lirt hection of this rescasch « I- The xage of evolut bihed! it Ytk edit
(O Coatemporary Jmrisprudence Research howrnal).
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production laking into consideration that every commodity is different
from the othez in qualily in relevant to lts benefity. Thus justice is the base
of ruling and this means thai every eommodity has a value equals (g jis
beneflt because fair value makes feelings satisfied and therefore, everybody
resorts to master his/her task as well as increasing its production. Alss, the
ruler’s resort 1o impose & fair price or imposition of a tax on a monopolizer
or replacing the private monopoly by a governmentsl one in order (g
combact disadvantages of monopoly on the whole soclety, Falls undey
fundamentalis(s statement ' That which obligation can’t be completed
withoul it, is regarded as an obligarion’ and this prevent them from ealing
their money in vanilles and consequently the society reaps the fruits of (his
pollcy.
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stability of currency values because public interests are changeable from
time to time and therefore, these rules and regulations are apt to be
changed and amended in line with (be public interest as (he Messenger of
Allah peace and blessings of Allah be upon him used to do as in the Hadith
of “were it not that your nation was recently converted 1o Islam..."" and
alsg the Hadith of Al-Dhkhar shows that (he prophbet peace be upon him
allowed some prohibited matters for 1he sake of public interest.

No doubt that devaluation of 2 kocal currency value i3 the indirect pricing
which constitutes an incubator in delivering s policy characierizes by
encouraging exparis of Islamic countries as well B8 increasing production
and decreasing imports because devaluation of the local currency will
encourage non-Muslims to purchase Muslims commodities because they
are cheap while it is af the same time encourage Muslims (0 Increase exports
due 10 the increase of the foreign currency value which comes in harmony
with rule (there should be neither harmiag nor reciprocating harm). It Is
also a balance between interests and hanm because imerests are pratected
and harm is fended off, If someone says that harm will oceur as 2 result of
increase in imports prices and decrease in exports prices due to the
devaluation of the local currency, we can reply as the fundamentalists
replied (hat this life is based upon mixture of intesests and harm because the
Almighty Allah has not caused any act to be pure, it must be comhined
with benefit and harm. The ruler may be able ta compensate the affected
categories from the increase of lving cost as a resnlt of increase of imports
prices. He can alleviate their suffering by supplying them with impoted
commodities at a reagonable price or be may extend assistanee to them
aiming at overcoming their problems in relevent to indirect pricing.

Sevendly;
Governmental Pricing:

It means imposition of limited prices by goverament departments on
commaodities and services monopolizsd by the government or which do not
find znough competition 1o face it,

To sum up, efforts to satisfy citizens needs is the responsibility of the
Muskim ruler which necassiates to employee production factors which are
accompanied by a regulatory flexibitity in rules and regulations in line with

Shari'a by fixing a valne for each commodity or far any factor of
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yours, so either you raise the price or hoard it in order to sell it as you
wish"'. Later on Umar reconsidered the issue and went to Hatib at his home
and told him to forget what he had said to him and ordered him to be free
to sell commodity at the price he likes.(") This narration shows the relation
between pricing and foreign trade movement and its regulation in
accordance to the right given to the ruler by Islam to control markets and
price rates in order to establish justice which is ordained by the Almighty
Allah among people.

No doubt that Umar knew how to balance between the interests of
citizens and the interests of the nation.?

3- Pricing and Basic Commodities:

Pricing can be used as a tool to increase supply of basic commodities.
This shows harmony among the goals of Shari'a. Increasing of prices by an
ordr of the ruler as mentioned above by Caliph Umar Ibn Al-Khattab to
Hatib ‘‘either raise price or..."", is no doubt will achieve merchants’
aspirations in relevant to high profit which motivate them to supply the
local market with basic commodities. On the contrary, if price in local
market does not satisfy merchants’ desires, they will look for alternative
markets.

Types of Pricing:
Firstly:
Indirect Pricing:

This means increase or decrease in the value of means of purchasing
commodities which are needed by the people. Islam is serious in relevant to
stability of currency value because its stability will lead to the stability of
economic, social and religious situation of individual and the society. Itis
known that the currency value moves contrary to commodities and services
prices as prices rise, the currency value falls and vice versa.

If this is the case of Islam position in relevant to stability of currency
value, its love for protecting public interest is stronger thant this. At the
same time, Islam is flexible pertaining to rules and regulations governing

(1) Al-Turq Al-Hakimah, page 235.
(2) See Al-Kharaj Li Yahya ibn Adam, page 97 and the ing pages, Verification of
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1- To fix a price for a commodity after consul(ing experts in this field.
Fixation of price should not be obligatory in respect of the seller, bot
paly to show the public the suitable price,

2- Tocompet the monopolizer to sell his commodity as the others scil. He
{monopolizer) should be warned twice to stop hoarding and if he pays
non heed, then he should be tried an basis of diseretionary,

No doubt that showing the people the snitable price without binding the
seller i3 a fruitless decision because it runs contrary to the wisdom behind
pricing which is removal of harm. Prohibition of monopoly is one of the
Islamic economy basis. Both monopoly and pricing are linked but not
always, it is only when the necesdity necessiates it.

Ecomomic Impacts of Pricing:

The impact of pricing plays a very impostant role in the Islamic economy
which leads to the technleal advancement of produclion which can be
sumarized as follows:

1- Pricing and Reviewed developmen( Plama:

Monopoly hinders technical advancerment in development with it various
dimensions because it constitutes an obstacle to decrease production costs
for the monoplizer kmows that he is in a safe position fram competition and
consequently he does not resont to improve production or decreass the cost
of production. Thevefore, pricing is the legal channel to benefit from and
thus the state has responsibility to shoulder in respect of regulating amd
directing economy and pricing is one of its effctive tools in this regard.

2- Regulating Foreign Trade:

The relation between pricing and Regulation of fereign trade is linked.
‘Thus, this makes it an effective system of the [slamic trade policies. Ttis
narrated that Caliph Umar I1tn Al-Khattab once passed by aman called
Hatib Ibn Abi Balta’a while the Jatter was in a market and he was holding
two bags of ralsin. Umar asked Hatib how much were their prices and he
replicd Muddairt ¥or every Dirham. Umar said to him that: I heared that
a cravan Is coming from Tal'f carrying raisin to be sold at the same price as

N ALFaaws AlHindiyah, vol. 3, page 218 and tix fotlowkng pager.
("} Muddain Is puest of Mudd, s mearure aquals $43 gram,

-1 -
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Jurisprudence. No doubt this contract reached between the suler and the
cilizens is an obligation to ward off harm from the latter. Any pricing
policy nat based on a thorough study will negatively harm the citizens and
Lhe ruler who issues sach order must be held responsible for any occurmence
of haem. (1

The ruler is authorized to rule in order to bring goed for the citizens and
the latter are obliged (o obey him unless his is in disobeyance of Altah's
commandments. The ruler must find elternatives {0 compensate harm
restlted from the policy of pricing and jurisiie rules must be putinte
eonsideration such es the rule concernting 2 direct and indireet eauser of 2
crime, (he direct catiser must be held rwpcmsible.m

Relation Between Pricisg And Prokibilion of Monnpoly:

The four schools of thought have approached monopoly. According to
Hanafiyeh monopoty is reprehensible whife Malikis do not permit it. Asfor
Shafies and Hanabils prohibit it. A scholar of Hanaii School of thoughi
called Mohammed identified monopoly to be in food stuff and animals
food while Malik identified it to be in ai} marktable items
All schaal of thoughe are in agreement that:

{- The monopolizer is the one who purchases a commodity and hoardsh
until its price rises up.

2- Forms of monepoly are selling for passengers and selling of a ity
dweller for a non city dweller despite disagreement of some scholars of
it essence. ! Because in the former there is an exposure to danger for
the seller while the [atter is monopely by exploiting the people’s need
for the commodity.

In Al-Fatawa Al-Hindiyah (a book of Hanafi School) there is a relation
between pricing and monopoly. In this Fatawa, the ruler is autharized to
prevent monopoly by application of two ways:

(1) At-Abkam Al-Sultmiyah L Al-Muwirdi, rage 8 and ibe following pages, AlGaws'id An-Nawraniysh
AlFighiyak Li The Taimbyynh, page |04 and the follawing pages, Ak Mubsowt Ri As-Sarkiasi, wol 13,
page J and the Following pages.

2} Sex Artick 90, Majalat Al-Alkam AL-A'diyak, Al-Ashbeh wa An-Mads'l Li 1ba Naje, vl 1, page 19
andt the folknwing pages.

) Sor Ty AlMuasa'lah FI Shash Al-Mustaga Li Ash-Shawiand, vol. 3, pess 237 and the following pescs.

@ Shash Fash ALQndeer LI 1ba Al Harmam, ol $, page 240, AbQuwanern Al-Pighiysh Li[he Jas, pass
ne.
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1- It is a fact that in Islam ownership is divided into public and private
ownershlp which is represented by heirs for the real owner as stared by
the Almighty Allah:

s And spend (in charity)

Out of the (substance)

Where of He has made yon

Heirs".,

2. Using property in other functions other (han the ones the real owner
instructed to follow, runs contracy (o Shari’a because it is not in the
interest of the public. Therefore, it must be corrested for the sake of the
socicty.

Thus the ruler has the right to enact laws to remove harm from the
members of the society and bring public utility and therefore, they have to
obey him. In this regard Ash-Shattibi says ““If the law allocates certain
property for the interest of Muslims, ather than this category has no right
to utilise it, unless for public inlereat'". «This was what the ruler had
depended upon in respect of pricing which was free of any negative fault
which affects private ownershipn.

Juaristic Scope of Pricimg:

The goal of pricing is to fend off harm from the public in order to enjoy
their life legally. Therefore, the ruler must put into consideration in respect
of pricing, establishment of falmess among members of the society because
Jjustice is the core of the Islamic governance.,

Pricing does nat include all commodities. The policy of pricing can not
randomly imposed on every commadity. But it is a policy gaverns by the
law of supply and demand. The scope of pricing should be limited only to
that which affects the public due to non fization of its price and which
consequently affects economic development.

‘The Juristle Base of Holding The Ruler Responsihle:

The Ruler is appointed to take care of the affairs of the public. Thus, he
is appointed on basis of a political contract as it is ealled in the Islamic

) Surm-Ai-Hadeed, Yerae 6.
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appropriate by the ruler far the interest of the seller and the
purchaser."?

Howevez, this ruling does not mean abrogation of the prophet’s Hadith.
The Hadith remains valid because the ruling was issued at that time dus (o
a necessity and when there is no need for pricing we can fallow the texl of
that Hadith. If that Hadith was abrogated, there woild be no need te refer
te it on basls of consensus.

On the other hand, the text of the Hadith cbvicusly prohibits pricing and
leaves the isque to the God because He is the cherisher of the world and the
prophet peace be upon him in this Hadith had asked Allah to remove that
harm ¢high cost) at that time according to the law of supply and demand. If
it was deliberately done by the merchants so as 1o harm the people, the
prophet (pbuh) could have prvented it by fixing the prices in order {0 ward
off that harm In harmony with the public interest. But it was only the high
cost as the reporters of the Hadith stated: Prices were raised at the epoch of
the Messenger of Allah peace be upon him. The people said to him:**O
Messenger of Allah, fix prices for us... ef¢™,

Prices And Ownership:

Does Itlamic jurisprudenc acknowledge a pricing formuia taking into
consideration nen-affect of private ownership? Does pricing legitimacy
constitute an obstacle concerning relation between the owner aad his
propesty?

To answer these guestion, it is important to know that in the essence of
the Islamic jurisprudence, vwnership is based on reserve {or ensell,
prevention and deaﬁng.m

Turisits are in disagreement in their definition of ownership. Some of
them define it as a private thing not allowed for other to use, exploit or to
have a hand in it except per the owner's consent such s 1o have a deputy™
or en authorized. The other define it as a relation between man and
property which authorizes him to act freely unless there is a restriction
prevents him/her ia do z0.!

(1) Sharh AbMuwat's vol. 5, page 18

(2) See Kitab Al-Biyu'a, Li 1bn Al- Homwm, vol, 6. page 248, Al-Firoug Li Al-Qurali, Al-Yarq. 184, vol 2,
page 204, Takzoeb Al-Pirouq, vol. 3, page 234,

13} Al-Milkiysh Fj AshShain Al-Jsltdyah, page 25,

6 Tahzeeb Al-Firouq. vol. 2. pags 208,
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consideration of the needs of the saciety to these goods as well asits

quantity, availahility and time.

As for juristic definition for pricing as Ibn Al-Qayylm defines it *'Itisa
word means a certain amount of money payable in return for obdaining a
commaodity or a service, Price in itsell is an expression of an exchange of a
commod.il?' or an accord of a service with regard to other commoditics wnd
services” ),

Legisiative Base of Pricing:

a) To protect the public interest which means that pricing has a ciose
selation in organising foreign trade that makes il one of the vital
systems of the Islamic forelgn trade. Al-Qarafi says **Unrestriction of
irade without fixing of snitable profit, will lead Lo exploitation and it is
an outhet for @ monopoly in basic needs of the soclety. Therefore, 10
fight this danger, buying and purchasing must be restricted in dealing
with certain prices because the need necessiates tointervencsnasio
control high prices caused by uorestriction of prices’”.

) Abu Da*ud and others reported™ on the authority of Abi Hurairah
may Allah be pleased with him that & man came to 1he prophet peace: be
upon him and said: 'O Messenger of Allah! fix prices for us'’, the
prophet (pbub) replied, ** Allah raises and Jowers and I wish tomeet the
Almighty Allah without any injustice done to anyone of his servanis”,
This Hadith indicates that the Messenger of Allah has refused to fix
prices because it is unfair to compel people to sell their goods with a
price they de not want 10 sell for, Nevertheless, same of the followers
such as Sa’eed [bn Al-Maseeb, Rabi'a Ibn Abdur-Rahman and Yahya
Ibn Sa’eed Al-Ansari have ruted the permissibillty of pricing. ¢ They
have ruled in favour of pricing in order to ward off harm as Al-Baji
said in Favour of pricing: in view of public interest and to ward off
harm and there I3 no compulsion on sellers to scll their goodss. But he
ordered not to sell for anather price other than the ane deemed

() AkTurrwg Al-Hikimah, page 256,

@ AhPliroeq, AlLPawy, 39, Mabe'us Dar Ehye Ak-Kitab AlAnbe.
{))  Sec AsSuman, vol. J, page 2792, Nayhn AlAwtar, vol, 3, page 338,
{4 Sharh AlMuwat's LI ALBajl, vol. 3, page 11
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PRICE FIXING IN ISLAMIC YURISPRUDENCE

(A Contemporary Economic And Juristic Analysis)
By: Dr. Al-Husseini Sulsimen Grd{")

The Islamic Shari’a (law) has paied a special attention to transactions
among people and thus it regulated rules to govem these transactions based
on acceptance: in order to fend off deception and fraud as well as to achieve
the aims and interests of the Muslims in observance of Allah’s saying:

Q1 ye wha believe!

Eat up not yowr property

Among yourselves im Vanities.;

But [et there be amongst you

Traffic and trade

By neutual goud-will’1

One of the Islamic Shari’ aims is to remove waeasiness and constrain
among people. Thus In Islamic Sharl’a prohibited things are permissible in
conditions of necessity as the Almighty Allah says:

““‘He hinth explained to you im deisil

What i3 forbidden 1o you

Except unider compulsion

Of necessity"®

No doubt that priving is permiysible for the benefit of the socicty and to
protect the interest of its members.

Delinition of Pricing Aud lts Legitimacy:

Pricing means a restriction to be ordered by the ruler on the movement
of trade by appraximating rhe values of certain goods and services on

(*) Department of Mudicature. Facully of Sharibs, Umul-Qura ¢ ¢ Al
{) Surat Aa-Nlssa, versc 29.
@ Surat Al-An'am, verse {19,
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disappear when the governing systern becomes not her own system or her
own law.

The present time is the time of challenge and perhaps the fulure may be
more challenging than today. Every civilization will try to strengthen its
position 30 as to be dominant over the weakest ones.

As the lslamic Shari'a was the safe haven for Muslims during the
conseculive ordeals they suffered in the past, this Shari’a will remain the
reai strength at all time and at every place as long as Muslims remain
abiding by its rules in solving their problems.

This strength will not become only the secure refuge to resort to, hut it
will become the basis for existence on this earth as the Almighty Allah says:

““Before {his we wrote

In the Islam after the Message
{Given 10 Moses) My servanis
The righteous, Shall inhesit
The earth>®

¢They sre) those who,
1f we establish them
In the Jand, establish
Regular prayer amd give
Zakat, emjoin
The right and forbid wrong
With Allak rests the end
(And decision) of (all) aFfairs™®@)

@ Sura) Al-Anhya‘a, vevie 109,
@ Surat Al-Had], versedl.
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writings of other Malikd scholars were the pillars of thesc fortresses.

The juristic schools in the East were not of less importand than the ones
in Maghreb, but the Bast was 1he place from which the jurisprudence
started and it was the refoge of its scholars. In it, there the various Hanali
schools of thought were founded and thelr independent reasonings were
prevailed in a wide area of the Islamic countries. Also, the Shafei school of
thought was flourished over there due (o its eloquence as well as the
Hanbali Mazhab which was able te gain a foothold over there due o its
schelars contribution such as Ilbn Qudamah, Thn Taimiyyah and Iba
Al-Qayyim.

Knowledge and jurisprudence did not confined only 16 the founders of
the schools, but there were many neutral scholars who acquired fame and
reputation due Lo their contribution in jurisprudence and it suffices to say
that Imam Al-Awaz'i had issued a seventy thousand ruling besides the
valuable reperioires of the Islamic jurisprudence in the treasures of the
warld apart fram the ones lost as a result of crises and foreign invasions.

Among these historical facts we would like toremindof the plights and
problems which are now faced by Muslims in this age and thai will be faced
by their coming generation in the nearer or far future. The challenge will
not be only in cconomics and selence but it will be in thoughts. Thisiswhy it
necessiates in the first place to preserve the acharacters of the Islamic
nation and its inheritances. This cannot be achieved unless under an
umberlla of a «legal educations for its generation so as to preserve the
fundmentals and branches as well as to look up 1o the moder in its whole
and parlicles.

Figh has preserved the unigueness of the Islamic mation character during
hundereds of years due to its concern in handling Muslims' affairs in
relevant to cvents which were faced by them in the framework of the
Shari’a. Therefore, it has become independant on itself and has not
borrowed from any other system as well as it distant itself from any law
other than ithal. of Allah’s.

True, figh was a «legal education» because the Islamic nation found
solutions to its problems in {t. If the case was contrary to that it would have
had looked for these solutions in other places and thereford, it would be
following another nation, Thus through this doer nations die and

_4-
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A LETTER FROM THE STAFF

No doubt that 1he Islamic Shari’a (law) s a law of a renewable giving in
its ends aad its ohjectives untll the day of judgement. Thus Muslim is
obliged 10 subdue 1otally that Shari'a is a comperhensive law that governs
his behaviour, represents a solution to his problems and that his deeds and
words are: Lo be formulated according to this subjugation believing in it and
abiding by it whether in deeds or words.

Based on this fact, other rules which come into conflict with his Shari’a
are invalid whatever the causes are.

Therefore, Muslim is obliged to «learn» his Shari*a rules and this
obligation compels him to «understand» its ends and objectives. Our
predecessors knew this obligation and they did their best and their
wunderstanding» came according to their independeat reasoning which has
helped in preserving the civilization of Muslims nation as well as to
continuation of its offering despite continuation of hardships and ordeals,

In the researct; published in this edition and the fifteenth edition of this
journal which deal with the evelution and development of the Maliki
Mazhab (school af thought) written by Dr. Mohammed Abmad Ali, we
found it ta be a wonderful partrayal of this independent reasoning. This
research is not only a mere history and recording of on¢ of the juristic
Mazhahib Movement in an epoch of its history, bul it is a material evidence
proving the efforts made by the scholars of the Muslims nation to spread
the principles of the Islamic Shari’a in order its rules to be understoed and
comperhend 50 as 1@ resolve the problems which they encountered at that
time. Every scholas of them was representing a uniling schovol in
Andalusia, Maghreb, the East and many places of the Ummabh. Their rote
was not confined only to find solutions to the contemparary cases and
problems presented to them, but they tackled ather problems not of their
times and they treated it with the splrit of its time of occurrence,

Despite the incidents occurred in Andatusia and the invasions sufferred
by the Maghreb in the past, the impact of these schools remained strong as
fortified fortresses against ali these crises. Emam Malik’s Muwatta and the

P
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