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*Vol, ¥, 1994, Twentleth Edition, Contemporary Jurisprudence Research Journal ¢

person himself. It is permissible in performing pilgrimage (Haj) and in
everything that does not pertain to the responsible (commanded) person.
The wording of the procuration contract is not confined to one correct
version. Procuration is either lawful or unlawful. If it is in a matter which
is lawful, then authorization is permissible, or else it is forbidden, There are
two sorts of procuration: general procuration and specialized procuration,
General procuration is every unconditional authorization which is not
controlled by any stipulations or entered into within a specific period of
time. This sort of procuration should be limited to monetary commutative
contracts and exclude the authorizer’s private affairs such as marriage and
divorce. It should also exlcude anything which involves risk and harm like
donation and contribution and purchasing properties the prices of which
are beyond the capacity of the authorizer. As for the specialized
procuration, it is every authorization in a particular matter like purchasing
a house or a car and things of this sort,

Procuration is a contract not legally binding to both authorizer and
procurator and each one of them has the right to break it.

And Allah is All Knowing.

Correction

In line 11th, Page 92, 19th issue, it was publithed *‘except a number on a gurment” The correct phrase “except
& mark 00 & garment’”.
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* Cases From Jurisprudence (Fighl) Point of View *

Consequently, and on the basis of what have been mentioned, the
general or comprehensive procuration should be limited to monetary
commutative contracts and exclude affairs which are considered private to
the authorizer such as marriage and divorce and the like. It should exclude
anything which involves risk and harm such as donation, contribution and
purchosing things the prices of which are beyond his authorizer’s
capacity... and so on.

The specialized procuration is authorization in a particular thing such as
purchasing a house or a car, or take legal action to recover a certain debt or
things similar to these the wording of which specifies specialization
(particularization). There is no problem in this sort of procuration since it
is limited to a certain affair the limits of which must not be exceeded by the
procurator. Therefore, if the procuration was for purchasing a house,
nothing else other than the house must be purchased. In case of
disagreement authorizer and procurator concerning the purchase - for
example, the procurator purchasing a house other than that which the
aunthorizer wished to have - they should both fall back upon custom and the
status of the authotizer, since the average man would only purchase a house
or a car within his limited capacity, and so on.

As for the reader’s enquiry about the cases in which it is permissible to
enter into a procuration contract which is not susceptible to invalidation.
The answer is that procuration is a contract which is not legally binding to
both authorizer and procurator they both have the right to break it(. It
becomes void on the death of one of them, or in case one of them is
afflicted with absolute (not incidental) insanity®, But in case the
procuration was compulsory - like the will, or guardianship over the
orphan, or management of mortmain - this procuration does not become
void on the death of the authorizer®,

The summary of this case is that procuration is permissible in monetary
commutative contracts and forbidden in physical acts of worship or
attestation or belief and the like since these pertain to the responsible

(1} Sce Sharh Manh-ul-Jalil previous reference p. 416.
)  Sec Al Mughni-Wal-Sharh-Ul-Kabir Previous reference p. 242,
(3} SecSharh Manh-U)-Jalil same reference, Sharh Muntaha Al Iradat same reference pp, 305-306,
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the authorizer’s titles, and appearance a courts to represent the authorizer
in case legal action has been taken against him®?,

In Imam Al Shafie school of thought we find opinions similar to these®.

In Imam Malik school of thought if the authorizer said that he gave his
proxy a plenipotent procuration, then this kind of procuration is valid for
all purposes of authorization. Therefore, by force of this procuration, the
procurator is entitled to dispose of everything including selling, purchase,
settlement (reconciliation) and other purposes. Another opinion in this
school of thought states that the text of the general procuration - if it is to
be inclusive - should include the following, «that so - and - so by virture of
this procuration - has authorized so - and - so plenipotent procuration
comprehensive of all imports of all - inclusive authorization, not excepting
any of its sections (details) or any branch of any of its roots
(fundamentals), and that this procuration is permanent. Authorizer gives
his/her proxy the right - in his/her turn - to delegate others to bring into
effect any of its sections...». In another statement, «Divorce, marriage and
selling of authorizer’s place of residence are exempted from this plenipotent
procuration»t®,

According to Imam Ahmad, the procuration is not considered valid
unless in a particular and defined disposition. If a person empowered a
procurator to dispose of everything, or gave him the right to dispose of
little and large, or gave the procurator the authorization to dispose of the
things which are permissible to the person (authorizer) himself, orentitled
him to have a free hand over everything the authorizer has the right to
dispose of, this kind of procuration is invalid. The reason is that giving
unlimited authority by force of such a procuration involves risk and harm
because it might lead to the procurator giving the authorizer’s money away
in the form of donation, or the procurator bringing the authorizer into debt
as a result of purchasing something too expensive for the authorizer,

(1} AlOqu'd-ul-Doriyah-fi-Tangih-11-Fatawa Al Kamidiyah - 1bn Abedin vol. | pp. 339-340, seealso Al
fatawa Al Khairiysh-Als-Mazheb ITmam Abi Hanifa vol. 2 p. 43,

(@  Sec Nihayat-ul-Multtaj, Ramli vol. 5 p. 23, Also Al Ashbah-wal-Nazair-Fil-Frous’, Siyouti p. 261.

(3) Sharh Manh-ul-Jalil vol. 6 pp. 372:373.

(4) Itlsreported about Imem ‘Ahmad that he validated procusation in purchasing something, saylng to (wo
men who said to one another that what ever anyone of them purchases would be pald for equally by both
of them - saying 1o them that such procurstion was permissible. See Al Mughni-Wal-Sharh-Kabie vol. § pp.
213212,
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Silence can mean acceptation, since remaining silent when it is necessary
to speak is considered utterance,

Procuration is either lawful or unlawful, Lawful Procuration is
authorization in any legal matter, such as selling, purchasing, leasing, and
collecting, payment and requirement of debt, all of which are within what
have been permitted by Islamic Law in the cases of commutative contracts.

As for unlawful procuration, it is every authorization in an offense. If a
person authorized another to dispose of usurious selling or purchasing or
any other prohibited dealings, such authorization is void(®,

What have been mentioned is a general statement on procuration
contract. As for the question about the kinds of procuration contract, the
answer is that it is of two kinds: general and specialized.

The general procuration is unconditional authorization. The question is:
is it permissible for the authorizer to say to the authorized person that he
empowers him to dispose of everything regardless of its amount whether
little or large? And is he allowed to say to him that he gives him full
authorization over any and every disposition lawful to the authorizer, or
over any and every thing he (the authorizer) himself is permitted to dispose
of? And is he allowed to say to him (the authorized) that he invests him
with the authority to purchase anything that he (the authorized) wants or
chooses?

Imam Abu Hanifa is of the opinion that they general procurator is a
procurator in commutative contracts, and not in donations. Abu Hanifa's
companion Muhammad bin Al Hassan is of the opinion that the general
Procurator is a procurator in commutative contracts, leasings and
donations, The summary of the opinions of the jurists of the Hanafi school
of thought is that the general procurator is entitled to dispose of everything
except for divorce, donation, mortmain (religious endawment - waqf),
acquittal of debt, loan, gratuitous loan and all kinds of of donation.
However, he - the general procurator - is authorized to collect, require and
pay debts: and he also has the right to institute legal proceedings to recover

(1)  Sharh Muntaha Al Iradst - Same reference,
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Meaning that he - Hud - resigns himself completely into the Hands of
Allah Almighty and depends upon Him Almighty.

As for the juristic definition of procuration: it is authorization which
gives the authorized person the power of disposition!’, And it is reported
that the Messenger of Allah (peace and blessings of Allah be upon him)
authorized others, and his companions authorized others too.

Procuration (Authorization) is a contract which is not binding. It is
permissible in disposing of right such as selling, purchasing, dorating,
charity, leasing, payment and requirement of debts, marriage, divorce and
all sorts of lega] contracts®,

But procuration is not permissible in the physical acts of worship - with
the exemption of performing pilgrimage (Haj) and the throwing of small
stones on behalf of the person who is uuable to perform these acts. So,
procuration is forbidden in the bodily acts of worship such as prayer and
fasting because these acts are meant to be performed by the responsible
person. It is not permissible also in attestation because it pertains to the
witness himself as to what he had seen or heard or learned with certainty.

It is permissible in performing pilgrimage (Haj) on behalf of the person
who is unable to perform it due to illness or advanced age or death. It is
also permissible in alms giving (Zakat), votive offering, offering expiratory
gifts and charity in all of which the commandment does not pertain to the
responsible person himself or herself.

The wording of the procuration contract is not confined to one correct
version. Any version signifying authorization is valid as in the authorizer’s
sayign to the authorized. «You are my procurator», or «I have authorized
you», or any other wording or action to the same effect™,

Procuration has two corner-stones: offer on the part of the authorizer,

and acceptation on the part of the authorized, as the case with all othe
contracts.

{1) See Muntaha Al fradat vol. 2 p, 300.

{2) Sharh Manh-ul-Jalil vol. 6 p. 357, and see Badayie-ul-Sanayie vol. 6 p. 20, and Sharh Muntaha-Allradat
vol. 2p. 302.

(3} Sharh Manb-ui-Jalil, same reference p. 159, and Nihayat-ui-Muhtaj vol. 5 p. 22, and Al
Mughni-Wal-Shark-ul-Kabir vol. 5 p. 205.
(4) Manh-ul-Jali, same reference p. 368, and see Sharh Mijalat-ul-Ahkam Al Adliya-Ali Haidar p. 526.
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57- Procuration Contract:

In this case a reader is asking a question which is - in the reader’s own
words - as follows: «What are the different kinds of Procuration? Is there
a kind of procuration which is not susceptible to invalidation? What are the
cases in which it is permissible to enter into 2 procuration contract which is
not susceptible to invalidation? If the subject matter of the procuration
contract was a sum of money, is it obligatory to define the exact amount of
that sum? and any other explanation based on the different schools of
thought.

That was the actual wording of the question. Before answering this
question we would like to briefly mention the definition of procuration and
some of its rules. Lexically it means «preservation» and authorization, as
in Allah Almighty saying:

«Those to whom men said:

«A great army is gathering

Against you, so fear themy:

But it (only) increased

Their Faith: they said»

For us Allab snfficeth,

And He is the hest

Guardian»®.

Also, Allah Almighty has run the following words - from a Holy verse -
on the tongue of His Prophet Hud while he was addressing his people:

«I put my trust in Allah,
My Lord and your lord:
There is not a moving
Greature, but He hath
Grasp of its fore-lock»®.

(1)  Sumt-Al-Imran verse 173, In interpresation of this Holy vree, it has been stated that the «mens In this Holy
verse means the, hypocrites, This Interpretation is based on the incident when the Messenger of Allah (Peace
and blesssings of Allah be upon him) and his companions prepaved for the incursion {Ghazwa) of Bade
Minor and were about to march to meet Abl Sufian, the hypocrites came to the believers and sald: «we are
your companions who told you not to march and meet them, but you disobeyed us, and they fought you
on your own ground and pervailed. If now you meet them on their ground, none of you will return. Then
the believers said: «For us Allah sufficeth, and He is the best Guardians. Sce Al
Jamic.)l-Ahkam-11-Quran-lil-Qurtubi vol. 4 pp. 279280,

(2) Surat Hu'd from verse 56.
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«We sent aforetime

Our messengers with clear Signs
And sent down with them

The Book and the Balance

(of Right and wrong), that men
May stand forth in justice»®.

The summary of this case is that the origin in contracts is their being
lawful and permissible unless they involve allowance of what Allah
Almighty has forbidden, or prohibition of what Allah has made
permissible for His servants. In addition to that, the origin in contracts is
their being just to both parties entering into contract. Every contract - even
if it is lawful - is expected to be just. In case of lack of justice in the
contract, then the contract becomes unjust, and Allah Almighty has
forbidden injustice. Consequently, injustice in a contract makes it
unlawful.

And Allah is All Knowing.

(1)  Surat-ul-Hadid from verse 23,
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In this sunnan, Al Darmi produced about Harun about Hafs about Al
A’'mash that he said: I have never heard Ibrahim say lawful or forbidden,
but he used to say: they hated and liked"), Ibn wahb reported that Malik
said: It, had not been the custom with people to say this is lawful and this
is forbidden, but they used to say, we do, not like such and such, but
saying, lawful, and forbidden this is ascribing false things to Allah
Almighty. (Say: Have you seen the subsistence with which Allah has
provided you, and ye specified part of it as lawful, and another as
forbidden). Since what is lawful is that which Allah Almighty and His
Messenger have maade permissible®,

Imam Ibn Taymiyah Said, «If we deem as unlawful the contracts and
stipulatins which occur among people in their ordinary transaction, if we
deem that as unlawful without legal evidence, then we are forbidding what
Allah Almighty has made permissible - with the exception of contracts
which include enacting laws not permitted by Allah. Allah Almighty has
prohibited enacting lJaws which have not already been made permissible by
Him Almighty. No act of worship is to be enacted if it is not already
legislated in religion by Aliah Almighty, and no custom is to be deemed
uniawful unless Allah Almighty has prohibited it. And contracts in
transactions are customs®,

There is a condition for contracts to be lawful: that they be «just». Every
contract - even if it is lawful - should be expected to be just, or what might
be called «reasonable balance between both contracting parties». If the
contract lacks balance, then this means injustice to one of the two parties
entering into contract. Allah Almighty has forbidden usury on basis of the
injustice and exploitation involved in it. By the same measure, Allah has

deemed gambling unlawful owing to the exposure of money to hazard
involved in it, and so on.

In his Holy Book Allah Almighty has shown that He has sent the
Messengers carrying clear evidences (as to the truthfulness of their
Message) to establish justice and abolish injustice. In this concern Allah
Almighty says in His Holy Book:

(1} Sunnan Al Darmi vol. | p. 64.
Q) Al Madareh p, 158.

{3 Al Qawaid Al Nuraniyah Al Fighiah-Previous reference p. 223,
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So, the previous rules signify that the origin in contracts is their being
permissible (hatal) - as long as the contract does not prohibit what Allah
Almighty deems permissible, or state as permissible what Allah deems
prohibited. In this concern Imam Ibn Taymiyah said: «contracts and
conditions are ordinary actions, and the origin in them is their being
permissible, and their being permissible should be continually presumed
until this indicated prohibition. Furthermore, the origin in personal
properties is their being permissiblext?,

Consequently, he who allows what Allah Almighty deems prohibited,
has introduced a law which is in contradiction with the law of Allah, and
has forbidden the servants of Allah to take what Allah Almighty has made
permissible for them, and has made what Allah has made easy and chosen
for his servants to facilitate their lives and conditions. So, who ever does
this arguing that he is taking further precautions or fending off whatever
can be looked upon as suspicion, or any other similar phrases, this person
has fallen within the meaning of Allah Almighty saying in His Holy Book:

«Say: who hath forbidden
The beautiful (gifts) of Allah,
Which He hath produced
For His servants,
And the things, clean and pure,
(whih He hath provided)
For sustenance?»?®

And His saying Almighty:
«But say not for any false thing
That your tongues may put forth,-
«this is lawful, and this
Is forbidden, «so as to ascribe
Falso things to Allah. For those
Who ascribe false things
To Allah, will never prosper’®,

{1)  Alqawaid-ul-Nuranfyah-ul-Fighizh p. 222, also scc Nazariyat-ul-Aqd (The theogy of contract), Inwm
Ibn Taymiyah p. 226.

)  Surat-ul-A’raf from verse 32.

() Surat An-Nahl verse 116.
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dealings such as selling, purchase, leasing, procuration, sponsorship and
transactions of this sort. So, all these actions are - originally - permissible
by evidence of Allah Almighty saying in His Holy Book.

«0 ye who believe !
Fulfil (all) obllgatlons»“’.

The «obligtions» - according to Al Hassan - are the contracts of financial
claim like selling, purchase, leasing and renting contracts, and other similar
kinds of contracts which conform to the law of Islam (Sharia). Ibn Abbas
(blessings of Allah be upon them) - in explanation of the Holy verse - said
that (fuifil all your obligations) means to take what Allah Almighty has
deemed permissible, and avoid what is prohibited, and obey His
commands, and perform our duties and observe all the limits laid by Allah
Almighty in every matter®, This also finds evidence in Allah’s saying in
His Holy Book:

«.» and fulfil

(Every) engagment,

For (every) engagement

Will be enguired into

(on the Day of Reckoning)»™®.

The evidence for this from the Sunna is the Messenger of Allah’s (peace
and blessings of Allah be upon him) saying, «Reconciliation among
Muslims is permissible with the exception of the acts of reconciliation
which prohibits what Allzah deems permissible or made permissible what
Allah Almighty deems prohibited,

And the Prophets’ saying: Allah Almighty has said, (Three of you, I am
their adversary on the Day of Judgment: a man who had given something
up in My Name, and after that acted treacherously...).

() Susa-ul-Ma'ida from verse |.

{2) Ser Al Jamea-li-Ahkam-1I-Quran, Qurtubi vol. 6 p. 32,

e)] Surat-ul-lsra, from verse 24.

(4} Sunnan Al tirmithy vol. 2 p. 403, Sunnan [bn Majah vol. 2 p. 788, Sunnan Abi Da’ocd vol, 3 p. 304,

5} The completion of the Diving Hudith (& man who had given somcihing up in My Name, and after that he
acted treacherously, a man who sold a free born into slavery and consumed the moncy he received a5
price: and a man who hired another fot wme work, and afier the work had been finished, refused to give
him his wage).
see: Fath-ul-Basl, Sharh Sahlh-ul-Bukhari vol. 4 p. 487, Kanz-ui-Omal vol. 16 p. 29,
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with this law is prohibited, and whom 50 ever does not conform to these
rules will be one of those people of whom Allah Almighty has said:

«What ! Have they partners

(In godhead), who have
Established for them some
Religion without the permission
Of Allah? ...»™

And His saying Almighty;
«Do they then seek after
A judgment of (the Days
of) ignorance? But who,
For a people whose fzith
Is assured, Can give
Better judgment than Allah?®

The second section:

This section pertains to the worldly actions of the Muslim. These actions
are of two sorts:

Firstly: The actions on which there are rules in the Holy Book or in the
Sunna of Allah’s Messenger (Peace and blessings of Allah be upon him),
such as prohibition of usury, injustice and cheating the rules on which are
not to be violated since this is the iaw of Allah Almighty enjoined for the
benefit of the servants of Allah. For example, Allah Almighty has
prohibited usury only because He has known beforehand - because Allah is
All - knowing - that usury is a harmful practice as it is exploitation of the
weak by the strong. By the same measure, injustice has been prohibited
only because it is an expression of the cruelty of the capable to those who
are incapable. Cheating has been prohibited only because it corrupts the
relationship between people and, consequently, their lives.

Secondly: The actions which are acknowledged and agreed upon by
people as means of facilitating their worldly relationships, lives and

(1)  Surat Ash-Shu'ra from verse 21,
)  Surat-ul-Ma'lda verse 50.
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56- Is the origin in contracts is being lawful or forbidden?

In this case there is an enquiry from a reader about whether the origin in
contracts is being permissible (halal) or prohibited haram.

The answer is that the origin in contracts is their being permissible. To
explain this we mention that the actions of the Muslim are divided into two
sections: '

The first section: It pertains to the Muslim’s worship of Allah, which
means the duties Allah Almighty has ordered His servants to perform as an
expression of obedience - such as prayer, alms giving (Zakat), fasting,
pilgrimage (Hajj) and the other duties. The source of this duty is the Islamic
law (Sharia), and the origin is (Tawqifi: dictated by Allah Almighty) as
evident in Allah Almighty saying:

«The same religion bas He
Established for yon as that
Which He enjoined on Nosh-
The which we have sent

By inspiration to thee -

And that which we enjoined

On abrabam, Moses, and Jesus:
Namely, that ye should remain
Steadfast in Religion, and make
No divisions thereir: ...»®

And He Almighty has said:
«Then we put thee
On the (right) way
of Religion: so follow
Thou that (Way).
And follow not the desires
of those who know not»®

Consequently, every utterance, action or behaviour which contradicts

(1)  Swwt Ash-Shu'rs from verse 3,
@)  Swat-ul-Jathiva verse 18.
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any action which is considered as doing her wrong - then separation must
be effected owing to the harm which had been done. The judge is
authorized to send two arbitrators - one from his family and the other from
her family - who have the right either to reconcile the two spouses o to
separate between them. As for what has been mentioned in this case about
the wife’s family warning the husband, this supports the rule to separate
between them for fear of the incidence of affliction and tumult which Allah
Almighty has described as being graver than slaughter in tlis saying:

«Tumult and oppression
Are worse than Slaughter»®

And Allah Is Ali Knowing.

(1)  Surat-ul-Bagarsh from verse 217.
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what is best for both spouses - either reconciliation or separation, by
evidence of Allah Almighty saying in His Holy Book.

«If ye fear a breach

Between them twain,

Appoint (two) arbiters,

One from his family,

And the other from hers:

H they seek to set things aright,
Allah will cause

Their reconcilliation»®.

It is narrated about Imam Ahmad that he stated that the arbitrators act
like proxies, not anthorized to separate between the spouses unless they
agree to that separation. Imam Abu Hanifa was of the same opinion, alos
one of Imam shafie’s two sayings in this concern is in agreement with this
opinion. Another narration reports that Imam Ahmad was of the opinion
that two arbitrators are judges authorized to effect any line of action they
might see fit. They have the right either to reconcile the two spouses or to
separate them, with or without compensation. Moreover, they do not need
either the two spouses authorization nor their consent®,

The summary of this answer on this case is that the essence of marriage
is the estabilishment of a legal relationship based on love and mutual
kindness between the man and his wife. This is so by evidence of Aliah
Almighty saying in His Holy Book:

«And He has put love

And mercy between your (hearts)»®

And in His saying Almighty:

«aures Live with them
On a footing of Kindness and equity»

If the husband ill - treats his wife - insults or humiliates her or through

(3) Surat-ul-Nisa from verse 35,

@)  AIMughai-Wal-Sharh-ul-Kabir vol. 8 pp. 166-168, Sce Kashaf Al Qinas-An-Mattn Al iqnas vol. 5 pp.
210-211, Sharh Muntaha A! [radat vol. 3 p. 106 Kitab-ul-froua-li-Ibn Mufleh vol. 5. pp. 340-342.

®)  Surat-ul-Rum from verse 21,

{#) Surat-ul-Nisa from verse 19.
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became disobedient, the relationship between them would become different
and entails a certain legal rule.

In the Maliki school of thought avoiding harm is obligatory, and
inflicting harm is one of the reasons which deem separation necessary(®,

In the Shafie schoo! of thought, if a man mistreated his wife and hurt her
by for instance-unjustly beating her, he should be prevented without being
discretionally punished because of the feeling of estrangement this kind of
punishment leaves. So, the husband should only be prevented. If the
husband did not give up and repeated insulting and inflicting harm on his
wife, then, upon the wife’s request, the governor should discretionally
punish him. If dissension worsens, the judge sends on of the husband’s
relatives (as arbitrator) and one of the wife’s relatives (as arbitrator) to
adjudge in the dispute. Each one of them, the man and the wife, confides
in his proxy his/her point of view. Then both proxies are authorized to
determine what is best. Either achieve reconciliation or effect separation®™
of the spouses.

In Hanbali school of though: if dissension happened between husband and
wife, the governor should look into the matter, If it became evident to him
that the wife is to blame for the dissension, thenshe should beconsidered a
disobedient wife (nashez): if the husband was proved to be the cause of
dissension, then the governor should choose for them a dwelling near a
man trusted by the governor to prevent the husband from harminghis wife
or committing hostile actions against her.

Moreover, if it was proved that both spouses committed aggressive
actions against each other, or if each one of them claimed that the other
had been acting unjustly towards him/her, the governor should house them
near someone who would supervise over them and bind them to act justly
towards each other. In case incidence of dissension was feared, the
governor should send one of the husband’s (as arbitrator) and one of the
wife’s relatives (as arbitrator) who - both of them - are authorized to effect

(1) AlQawanln Al Fighia, Ibn Jud pp 146, 151, Set also Manh-ul-Jalll vol. 3 p. $50, Mawahib-ul-Jalil vol. 2
p. 254, Mugadimat [bn Rushd vol. 2 p. 254.

(2)  Nihayni-ul-Muhtaj-its-Sharh-I-Minhaj vol. 6 pp. 391-392, see Al Um vol. § pp. 116-117, Al Majmoua vol.
16 p. 451, Mughni Al Muhtaj vol. 3 oo 260-262, Buhairy All A} Khatlb vol. 3 pp 408-409,
Qaleoby-wa-Umsirah vol. 3 p. 306.
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man’s life and work, or his having children from her and those children
becoming righteous sons and daughters. In this concern.

Allah Almighty has said:

«It may be that ye dislike
A thing, and Allah brings about
Through it a great deal of good».

Abu Hurairah (blessings of Allah be upon him) narrated that the
Messenger of Allah (Peace and blessings of Allah be upon him) said, «Let
no Muslim male entertain any malice against a Muslim female - He may
dislike one habit in her, but may find another in her which is pleasing”.

There are several traditions (Ahadiths) in this concern, one of them is the
Messenger of Allah’s saying, «The best among you are those who behave
best towards their wives@». Also the Prophet’s saying: «Treat women
kindly: they are like prisoners in your hands»™»,

‘What has already been mentioned signifies that marriage is a legal bond
which is based on love, mercy and mutual good manners. Marriage is not
based on quarrel or disagreement, nor is it based on injustice done to either
one by his partner, or turing away from each other all of which might lead
to divorce hated by Allah Almighty by evidence of His prophet’s saying:
°The most abhored lawful thing (halal) to Allah Almighty is divorcen®®.
This have alos indicated the wife's rights on her husband: the right to be
looked afier and taken care of by him, and to receive a special treatment
from him. In addition to that the general mutual rights must be observed.

Secondly: The second aspect: What are the wife’s

rights in case of being mistreated by her hushand?

If life became unbearable between a man and his wife due to injustice
done to her by the husband or because he inflicted harm upon her, or if she

{1} Musnad Imam Ahmad vol, 2 p 229, Sahih Mustim, Al Nawawi vol. 10 p. 58, Al Sunnan-ul-Kubra,
Bayhagqui vol, 7 p. 295,

(2) Sunnan al Tirmithy vol. 2 A. 311, Sunnan tbn Majsh vob. | p. 636, Kanz-ul-Omal vol. 16 p. 375.
(3} Sunnan Al Tirmithy vol. 2P. 315,

() Sunnan Jbn Msjah vo!. 1 P, 650, Sunnan Abi Da'od vol. 2 p, 235,
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feelings for his wife, and mercy» (rahma) means the man’s care not to
harm his wife("),

After Allah Almighty had prohibited that men inherit their wives against
their will and be troublesome to them since this is doing them injustice and
harm, He, Almighty, commanded men to be kind and fair to their wives. In
this concern Allah Almighty has said in his Holy Book:

«0 ye who believe!

Ye are forbidden to inherit

Women against their will.

nor should ye treat them

With harshness, that ye may

Take away part of the dower

Ye have given them - except

‘Where they have been guilty

of open lewdness:

on the contrary live with them

on a footing of kinduness and equity

I ye take a dislike to them

It may be that ye dislike

A thing, and Allah brings about

Through it a great deal of good»®,

What is meant by living with them on a footing of kindness is association
and mixing with their wives and treating them well and keeping them good
and generous company, which is evident in Allah Almighty saying «of
kindness and equity».

Since Allah Almighty knows that a man might hate his wife because she
is lacking in beauty, or because of some physical deformity or due to
misbehaviour (which does not amount to obscenity), Allah has
recommended having patience with wives as Allah mighty compensate the
husband for that loss with something else more important than beauty. For
instance, their marriage might have brought Allah’s blessings into the

(1) Al Jamie.Yi-Ahkam il-Quran, Qurtubi vol. 14 P. 17.
)} Surat-ul-Nisa verse 19,
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§5- The rule on ill - treating of wife by husband;
and what wife have the right to do in such case:

In this case there is an enquiry about a man who treats his wife very
cruelly, sometimes insulting and violence against her. Her relatives warned
him, but he did not stop mistreating her. What should she do in this case?

The answer on this enquiry is of two aspects:
Firstly: The hushand’s duties towards his wife:

The essence of marriage is the establishment of a legal relationship based
on affection and kind treatment between the man and his wife. Allah
Almighty has demonstrated this meaning in His Holy Book and has made
this relationship one of His signs for those who speculate, saying Almighty:

«And among His Signs

Is this, that He Created

For yon mates from among
Yourselves, that ye may

Dwell in tranquility with them,
And He has put love

And mercy between your (hearts):
Verily in that are Signs

For those who reflect»®,

The meaning is clear that Allah Almighty has created women so that men
could dwell in tranquility and quiet with them, so Allah Almighty has said:

«And He has put love
And mercy between your (hearts):

Which has been interpretted as their hearts having sympathy and pity on
each other. «Love» has been interpretted as meaning affection, and
«mercy» as meaning compassion and pity. Ibn Abbas (blessings of Allah be
upon them) said that «love» (mawaddah) means the man’s affectionate

{1} Surat-u]-Rum Verse 21.
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The false witness is liable for the damage caused by his false testimony in
case he confesses of giving false testimony intentionaily. If the testimony
and, consequently, the damage - was in money, then the false witness must
pay that money. The law of equality (gisas) against the false witness must
be executed in case of intentionally giving false testimony.

The governor is authorized to effect discretionary punishment against
the false witness.

And Allah is All Knowing
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Imam Abu Hanifa’s two companions (Abu Youssef and Muhammad)
sec that the false witness should be beaten up, if he does not repent and
persisted in committing that sin, then he should - by consensus - be beaten
up as discretionary punishment®. In Al-Maliki school of thought he must
suffer corporal punishment (Taa’dib)®. According to Imam Shafie school
of thought, the discretionary punishment is left to the governor, either to
punish him with beating up, imprisonment, prevention, scolding or
defamation®.

In Imm Ahmad school of thought the false witness must receive corporal
punishment, and the governor be authorized to choose the adequate
punishment, either lashing, imprisonment, insult or scolding the false
witness.

The summary of this case is that giving false testimony is one of the
biggest sins which Allah Almighty has prohibited by evidence of the Holy
Book and the Sunnah. To prove the incidence of giving false testimony
either of two things is required: confession of witness himself or
establishing evidence as to its incidence.

The difference between fault in testimony nd lying in testimony must be
marked out. If the witness becomes confused and mixes things up due to

unawarenessof forgetfulness, he is not considered a false witness.

Abstention from issuing judgment is a consequence of giving false
testimony if the judgment was based on that testimony. Also, the judgment
is not to be reversed after it had been issued since there is possibility that the
witness lied in revoking the testimony and not in the facts of the testimony.

The party beneficiary from the testimony is entitled to have access to the
sum of money ruled for him, except in cases of executing the punishments
stipulated in the Quran (hudu’d) and in the law of equality (qisas). It the
false witness revokes his testimony before fulfillment of the preconditions
of the judgment, then the judgment must be reversed, since there is no
penalty on suspicion critenion.

{1) Secc Badsyle-ul-Sanayie, A Kasanl vol. 6 p, 289, and Sharh Fath-ul-qadir vol, 7 Pp. 475-476.
(@) Sharh Manh-ai-Jalil, Olaish vol. 8 p. 507.

(3} See Al Majmoua’, Previous reference p. 232,

{48) See Al Mughni-wal-Sharh-ul-Kablr « Previous referensce pp. 153-134.
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liable for the damage caused by his false testimony if he confesses that he
meant to give false testimony. If the false testimony was in money, then he
is held liable to the fine ruled. In case the false testimony was in blood, the
false witness is liable to payment of the blood money (diyah) due in both
accidental and intentional homicide.

According to Imam Shafie and Ashab (one of the jurists of the Malikia
school of thought) the law of equality (qasas) is to be executed against the
false witness in case of intentional homicide; and if he revoked his
testimony before or after issuing judgment, then he is to be pubished as
stipulated in the Quran (execution of hadd)®,

According to Imam abi Hanifa, he is liable for the damage his false
testimony had caused, but he is not liable to the law of equality (qasas)®.

According to Imam ahmad school of thought if two men testified against
a man and he was killed on basis of their testimony and then they revoked
that testimony and confessed that they had unjustly and intentionally killed
him through their false testimony, the the law of equality (qasas) must be
executed against them. This is so by evidence of what history relates that
two men gave testimony in the presence of Imam Ali (may Allah bless and
honour him) against a man to the effect that the man committed theft,
upon which the man’s hand was cut off. Then the two men revoked their
testimony with the result that Imam Ali said to them that, «Had I known
that you gave false testimony on purpose, I would have had your hands cut
off: «And he made them pay the blood money (diyah) for the man’s
hand®,
The Fourth result:

Giving false testimony is a felony nd one of the biggest sins which entails
discretionary punishment. There is disagreement within Al Hanafi school
of thought as to how to execute the punishment. Imam Abu Hanifa is of
the opinion that the false witness hould be punished by defamation and
public scorn and that his name should be called out and people should be
warned against him.

{I) Al Qawanin Al Fighiya, Ibn Juzy p. 206.

) See Badayle-ul-Sanayie vol. 6 p. 289, Sharh Fath-ul-Gadir vol. 7 p. 479, Also see Al Qawanin Al Fighia p.
206,

(3)  AlMughni-wal-Sharh-ul-Kabir vol. 9 p. 332,
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The third aspect: The judgements and results issulng from false testimony:

If it has been proved that the testimonies of witnesses were false, the
following results are to follow:

The first result: Abstention from issuing a judgment. If the judgment
was about to be issued and the witnesses confessed that they had given false
testimenies, or evidence was established that they were false witnesses, the
judge should in the case - abstain from issuing judgment if his judgment
was based on their false testimonies. The reason for this is clear: that the
judgment to be issued had been based on falsehood, and what has been
based on falsehood is null and void.

The second result: the judgment is not to be reversed after it had been
issued. If the false witnesses revoked their testimonies, with the judge
having confidence in the truthfulness of this revocation, Imam Abi Hanifa
is of the opinion that the judgment which had been issued should not be
reversed, whether or not the sum in question had been given to the party in
whose favour the judgment had been issued®.

According to Imam Ahmad, if the witnesses revoked their testimonies
after the judgment had been issued, the judgment shouid not be reversed as
it had fulfilled it preconditions. Therefore it is not allowed to reverse the
judgment because there is the possibility that the witnesses lied in their
revocation of their testimonies, and not in the testimonies themselves, The
party beneficiary from the testimony is entitled to have access to the sum of
money ruled for him, since it had been proved to be his own right. This is
so except in cases of administration of the punishments stipulated in the
Quran ¢(hudud), and the law of equality (qasas) in which cases the judgment
(before fulfillment of its preconditions and before being issued) should be
reversed if witnesses revoked their testimonies since there is no penalty on
suspicion criterion. In case witnesses revoked their testimonies after
fulfilment of the preconditions of the judgment, then they have to pay
wergild (diyah) for what had been damaged®.

The third resnit: Liability of the false witness:
According to Imam Maliki school of thought, the false witness is held

(I} AlOqoud Al Dorlyah, 1bn Abdedim vol, 1 p. 321,
@) Al Addsh, Sharh AJ Omdah, Bahea' At Din Al Maqdisa yp, §56-687.
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They pass by it
With honourable (avoidance)™”.

The Messenger of Allah (Peace and blessings of Allah be upon him) also
has expressed the seriousness of false testimony in the tradition (Hadith)
narrated by Abdullah bin Masoud that the Prophet of Allah said, «May I
tell you what are the major sins? We said: Certainly, O! Messenger of
Allah. He said: Association of others with Allah: disobedience of parents,
(he had been resting on a pillow, thea he sat up and continued) and telling
lie and giving false testimony. He repeated this sentence so many times that
we wished he should stop®».

In addition to that it has been narrated that the Holy Prophet (Peace and
blessings of Allah be upon him) said, «Giving false testimony has been
paralled thrice to polytheism»® ,

The second aspect: What the person who has been convicted as a resuit
of false testimony should do?

There is no way for the convicted to prove that this or that testimony is
false except through one of the following cases: firstly, that the witness
confesses that his testimony is false. Secondly, to estabilish evidence that he
is a false witness. Thirdly, that it be unquestionably testified that he is lying.

The difference between fault in testimony and lying in testimony should
be marked out. If the witness gets confused and mixes things up with each
other due to unawareness of forgetfulness or on account of any other

‘unintentional mistake, he is not considered a false witness®. But in case
the witness inteionally tells lies and gives false testimony on purpose, then
he is by agreement a false witness.

D) Surast-ub-Furga'n verse 72.

(2) Fath-ul-Bari, Sharh Sahih-ul-Bukhaxi val. § p. 309. Sahih Muslim, Al Nawawi vel. 2 pp. 81-82. Musnad
lmam Abmad vol. 3 p. 131, Jama’-ul-Sawayied-wa-Manbaa'-ul-Fawaiyd vol. 1 p. 103. Al
Sunnan-ul-Kubra, Al Bayhagl vol. 10 p. 121. Sunnan Al Tirmlthy vol. 4 p. 475.

Al Sonnan-uHKubra, Al Bayhagl vol. 10 p. 121, Musnad Imam Ahmad vol. 4 p. 178 Sunnan Al Tirmithy
vol, 4 p. 475, Sunnan Abi Da'"ood vol. 3 pp. 305-306.

Al-Majmous’ Sharh-ul-Muhazab vol, 20 p, 232, In the Hanafi school of thought, false testimony can only
be known through confession and not through establishing svidence. See Al Oqowd Al Doriyah, Ibn Abedin
vol. 1p, 321,
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54- The rule on false testimony (Perjury) and the judgments
originating from it.

In this case the enquirer is stating that a certain person used anotherina
fiscal case. The latter brought two false witnesses. Owing to their
testimony, the judgment was in favour of the latter (who brought the false
witnesses). The former (the convicted) is asking what he should do? and
enquiring about the consequences resulting from false testimony.

The answer on this case is of three aspects:

Firstly, the gravity and seriousness of perjury: secondly, what the
convicted owing to false testimony should do in this case? thirdly, the
judgments issuing from such testimony.

The first aspect: The gravity and seriousness of false testimony: Allah
Almighty has prohibited this sort of testimony and deemed it a grave sin
when Allah Almighty mentioned it in conjunction with the obomination of
idols in His saying Almighty:

«eer 80 Shun

The abomination of idols,

And shun the word

That is false»®,

Allah Almighty has also signified this gravity when He Almighty has
made avoiding false testimony a characteristic of the servants of Allahin
His sayign Almighty:

«And the servants of (Allsh)

Most gracious are those

Who walk on the earth

In humility, and when the ignorant

Address them, they say,

«Peaceln?

Until His saying Almighty:
«Those who witness no falsehood,
And, if they pass by futility,

() Surat-ul-Hajj from verse 30.
) Surat-ul-Furqa'n verse 63,
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guide people and show them the benefits of making dower acccssib.le.
because what a person does out of conviction is much better and enduring
than what he is forced to do.

And Allah is All - Knowing
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exaggerate in their demands., Conviction is much better than what is forced
to do.

The summary of this case is that giving dower to the wife is legitimate
through evidence found in the Holy Book and in the Sunnah and in
consensus because giving dower to woman signify honoring them. Dower
is alsoa woman’s right contrary to what had been the case in Pre-Islamic
paganism times which had been characterized by injustice to the wife as her
guardian used to surp her dower which is her right. Moreover, giving
dowers to women is something in accordance with the nature of things.
Allah Almighty has exalted dower in His Holy Book in the Holy verse:

«Even if ye had given the Iatter
A whole tressure for dower,
‘Fake not the least bit of it back:
Would ye take it by Slander
And a manifest sin?»™

And in the Holy verse:

«And how could ye take it

When ye have gone in

Unto each other, and they have

Taken from you 3 solemn coverant?»®

Jurists have agreed that there should be no upper limit to dower,and that
traditions and customs are to be referred to in this concern. Imam Malik
and Imam Abi Hanifa only have talked about a lower limit to dower. But
perhaps it would be more correct not to define upper or lower limits as this
limitation might be more harmful than useful.

However, leaving dower limitless does not mean that people are left free
to exaggerate as they wish in their demands, because this will result in many
harms to the nation and to the woman in Particular, The Jess the dower, the
more blessed it will be by Allah Almighty, and vice versa. So, it is a duty to

(1) Surat-ul-Niw from verse 20,
)  Surat-ul-Niss verse 21.
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«Even if ye have given the Iatter
A whole treasure for dower»

This does not signify that exaggeration in the amount and value of
dowers is permissible, Perhaps it indicates that a man should not take back
what he has given to his wife as dower in case of divorce without her being
to blame for the divorce.

Those who are of the previous opinion find evidence in the Messenger of
Allah (Peace and blessings of Allah be upon him) saying: «Allah will build
a house in Paradise for the person who builds a mosque - even if it was as
small as the home of a sand grouse - in the casue of Allah»®,

It is understood that a mosque cannot be as amall as that, but the

significane is to show the greatness of the reward which Allah Almighty will
grant to such a person®,

No donbt that there are many benefits to the husband, to the nation and
to the woman in particular in facilitating the issue of dowers. In this
concern A’isha (blessings of Allah be upon her) narrated that the
Messenger of Allah (Peace and blessings of Allah be upon him) has said,
«It is good fortune for the woman if her marriage has been made easy and
if her dower has been made modest». A’isha went on saying: «And Iadd -
speaking my own mind - that a woman's misfortune is in laying obstacles in
the way of her marriage and in exaggerating in her dower»®, It has been
mentioned previously what Omar (blessings of Allah be upon him) said,
and there are many sayings in this concern.

What is more important than the limitation and definition of dowers is
changing people’s customs of exaggeration when demanding dowers for
their women on marriage. This change can be achieved through guiding
and advising people and showing them the benefits they would gain by
facilitating dower and making it within the capacity of men. On the other
hand, this desired change in attitude can be accomplished by pointing out
to the people the harm they would have to suffer in case they choose to

() See fat-hul-Barj, Sharh Sahih-ul-Bukhari vol. 1 pp. 648-649,
) Al Jamle-lil-Ahkam-ll-Quran vol. § pp. 100101,
{3} AlSunnan-ul-Kubra-Al Bayhaqui vol. 7 p. 235,
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they would find out many ways through which to persist in practising that
habit.

In addition to that, some women consider the question of limiting dower
as being very delicate since it might imply resemblance between them and
possessions which are sold. This feeling on the part of women could make
them unable to bear their married life.

Imam Ibn Taymiya does not find any reason for limiting dower and
says: «While it is necessary to Know somethings like prices and wages, it is
different with something like dower which is compensation for what is not
money. Therefore it is not a requisite that it be known, Not every aleatory
contract is to be contrasted with aleatory selling eigher because money is
not obligatory inwhichcontracts or because it is not the main point in these
contracts, And if there is aleatory in something which is marginal, this does
not lead to the evil or corruption mentioned above in the case of the
presence of aleatory in selling. Thus, making limitation and definition of
dower an obligation results in distress and embarrassment which are
interdicted by Islamic law. So, the harm done by making definition of
dower an obligation exceeds the harm done by leaving it limitless» ",

I said: Leaving dower without bounds does not mean that exaggeration
in giving dowers is permissible since exaggeration implies extravagance and
squandering which Allah Almighty has prohibited in His Holy Book saying
Almigty:

«... eat and drink:

But waste not by excess,

For Allah loveth not the wasters»@,

And saying Almighty:

«Verily spendthrifts are brothers
Of the Satans»®,

His saying Almighty:

(1) AlQawued-ul-Nuranjyst-ul-fighia p. 139.
)  Surat-wl-A'raf from vese 31,
(3)  Sursi-ui-lsra from verse 27,
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«And how could ye take it

When ye have gone in

Unto each other, and they have

Taken from you a solemn covenant?»™

Allah Almighty has given the example of giving a whole treasure to
women as dower because a treasure stands for Plenty of money and wealth,
and it goes without saying that Allah Almighty gives examples which
represent legitimate aspects as stated by Imam Al Qurtubi®.

It is related that after Omar (blessings of Allah be upon him) had
delivered a sermon and said, «I invite you not to exaggerate in women'’s
dowers: and if it is reported to me that anyone of you has presented
anything more than had been presented by Allah’s Messenger (Peace and
bleesings of Allah be upon him) or more than what had been presented to
him, the surplus will be deposited in the public treasury» and when he
descended from his rostrum, a woman from Quraish advanced and asked
him, «O, Caliph, which of the two is more deserving to be followed:
Allah’s Holy Book or your opinion? «Omar answered, «Allah’s Holy
Book: what is the affair? «The woman Said, «You have just forbidden
people to exaggerate in womens dowers while Allah Almighty says in His
Holy Book:

«Even Iif ye had given the latter
A whole treasure for dower,
Take not the least bit of it back..»

Upon which Omar said twice or three times, «Everyone has more juristic
knowledge than Omar». Then he returned to the rostrum and said to the
people, «forbade you to exaggerate in women’s dowers: now let everv man
do whatever he wishs with his money»®,

The second reason is both social psychological. This is so because this
issue of giving dower is & matter of traditions which people are used to do
in accordance with their time and place. If people were forced the contrary,

(1)  Surat-ul-Nisa verse 21.
) See Al Jamie-li-Ahkam-I-Quran Previous reference vol. 5 p. 99,
(3  AlSunan-ul-Kubrz-Al Bayhaqui vol. 7 p. 233, Kanz-ul-Omal vol. 16 pp. 536-537,
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In Imam Ahmad school of thought dower is not limited, neither with an
upper limit no with a lower limit. Imam Ahmad is of the opinion that any
amount of money can be given as dower . And Imam Abi Thawr and
others were of the same opinion‘®.

Those who were of the opinion that dower should not have upper or
lower limits find evidence in Allah Aimighty saying:

Except for these, all others

Are lawful, Provided

Ye seek (them in marriage)

With gifts from your property,®

This implies both plenty of money as dower and also little money as
dower. They also find evidence in what Jaber narrated that the Messenger
of Allah (Peace and blessings of Allah be upon him) said, «If a man gave a
woman a hand of food as dower, then she - upon approval - could be his
lawful wife», It also reported that Jaber said: «In the lifetime of Allah’s
Messenger (Peace be upon him) we used to wed women for a handful of
food as dower»®. They also found evidence in the incident when Omar
gave Um Kulthum-Ali’s daughter forty thousands as dower .

From what have been mentioned we find that Imam Malik and Imam
Abi Hanifa were the only jurists who defined the lower limit to dower, and
perhaps it is more correct not to define limits for dower, neither upper
limits nor lower ones - for the following two the first one is juristic - since
Allah Almighty has said:

«Even if ye had given the latter
A whde treasure for dower,
Take not the least bit of it back;
Would ye take it by slander
And a manifest sin?»("

(1) AlMughni-Wal-Sharh-ul-Kabit vol. 8 p. 4,

(2)  Figh-ul-Imam Abj Thawr, Saadi Hussein Jabr pp. 473474,
(3)  Surat-ul-Nisz From verse 24.

)  Musnad Imam Ahmad vol. 3 p. 355,

{5) Sunnan Abi Da‘ood vol. 2 p. 236,

(6) Soe Al Mughni Previous reference p. 5.

(7} Swat-ul-Nisa from verse 20.
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according to their independent opinions - in their attempt to find an answer
to it. In their attempts, they have depended upon what have been reported
from the Hadith, which themselves vary in their degrees of validity.

With Imam Malike there is not upper limit to dower. As for the lower
limit, is should not be less than the minimum amount of theft liable to cut
the hand (quarter of a dinar or 3 dirhams)®,

In Abi Aanifa school of thought the lower limit to dower is 10 Dirhams
or its value, The evidence for this is what reported about Jaber (blessings of
Allah be upon him) that the Messenger of Allah (Peace and blessings of
Allah be upon him) said, «Less than ien dirhams is not considered dower,
and also what have been reported about Omar, Ali and Abdullah bin Omar
(blessings of Allah be upon them) that they said, «Dower should not be less
than ten dirhams®,

With Imam Al Shafie there is no upper or lower limit to dower by
evidence of Allah Almighty Saying:

«Even if ye had given the latter

A whole treasure for dower...»

This provided that there is no limiting of dower - whether plenty or little
or it is to be given - because giving a whole treasure which is large - is not
prohibited, and not lower limit is defined - Imam Al Shafie is of the
opinion that (the least that can be given as dower is the least people could
finance, and which is the amount of money that is considered valuable if
used or consumed by a man, and what people sell to one another) !

Imam Al Shafie (may Allah have mercy upon him) finds evidence for his
opinion in the saying of the Messenger of Allah (peace and blessings of
Allah be upon him) when he said, «Give Al Alaik». And when those
present enquired about the meaning of the word «Al Alaik, be (peace of
Allah be upon him), Said, «The money given to the wife as dower and
which the people given to the wife as dower and which the families of both
husband and wife consider as satisfactory®,

(1) Ashal-ul-Madarlk, Previous reference p. 105.
() DBadayie-ul-Sanayie Vol. 2 p. 276 Sharh Fath-ul-Quadir vol. 3 P. 317.
(3} AlUmvol 5p. 58,

{4) See Kanz-ul-Ommal vol. 16 p. 536, Sunnan AI Dar Kutni vol. 3 p. 344,
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are clear from his wrong judgment. «I’m of the opinion that she should be
given as much as any other woman of her people as dower, without
depreciation or extravagance, «Then Makel bin sanan stood up and said, «I
testify that the judgment of the prophet of Allah (Peace and blessings of
Allah be upon him), in the case of Broa’ - daughter of washiq - Al
Ashjaeia, which was similar to this case - was the same as your judgment».
Upon that some people from Ashjaa stood up and testified to the truth of
Ma’kel bin sanan’s testimony",

In this concern, Imam Alla’-ul-Din Al Kasany stated an excellent juristic
analysis in which he mentioned, «And because the ownership of marriage
has not been legislatedfor its own sake, but for purposes which cannot be
achieved except persistence in marriage and its being well established. Also,
it cannot be durable unless dower is made obligatory by the terms of the
selfsame contract.

This is due to what takes place between the husband and his wife which
might include some reasons for divorce such as cruelty and crudeness. So,
if dower was not made obligatory in the selfsame contract, the husband
would think of Putting an end to this ownership becanse it has been made
easy for him by not defining dower in the contract. Consequently the
Purposes of marriage are not achieved.

As long as the benefits and purposes of mariage are not accomplished
except through approval, and approval is not gained unless the wife is
honored with her husbands having to give to her people - as dower - money
which is important to him, as people are apt to cherish the things they had
to pay a lot to get, and to look lightly upon what have come to them easily.
If the husband looked lightly upon his wife, the would treat her with cruelty

which prevents approval and therefore the purposes of marriage are not
achieved...®

The second aspect: The rule on limiting dower:
Should dower have an upper or lower limit?

This is question on which jurists have entertained contradictory vies

(1} Sunnan Abl Da'0od Vol. 2 pp, 237-236, See Sunnan Al Nasale Vol. 6 pp. 121-222, sce badayle-ul-sarayie
Vol. 2p. 275, 2 vession, 1402 H.,
(2)  Seebadayle-ul-Sanayie, same reference,
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gold». So, the Prophet (Peace and blessings of Allah be upon him) said to
him «May Allah make all your work thrive...»

The Previous rules verify the legitimacy of dower and its being
obligatory. This legitimacy is due to two reasons:
Firstly: dower is money in return for benefit, and if it has been agreed upon
that the suitor would not give dower, this agreement is null and must be
revoked before consummation of marriage, and if the marriage has already
been consummated, dower must be given to the woman for the contract to
be valid, and this is what is followed in such cases in Imam Maliks school of
thought™®,
Secondly: Giving dowers to women implies honoring women and exalts
their position, and this is what Allah Almighty wanted and dictated in His
Holy Book saying Almighty:

«Even if ye had given the Iatter

A whole treasure for dower

Take not the least bit of it back...»®

This is in letter, and considering what is reason able and sensible, unless
one has the right, one should never take anything from someone also this
contradicts with the human nature and is considered transgression upon
other people’s rights. It has been narrated about Abdullah Ibn Masoud
(blessings of Allah be upon him) that a certain man used to come to him
and enquires about the rule on a woman whose husband died without
giving her dower. Abdullah bin Masoud was hesitated to give him an
answer to his question. After a whole month Ibn Masoud told the man that
he could not find a rule on that case neigher in the Holy Book nor in what
he had heard from the Prophet (Peace and blessings of Allah be upon him),
but that he would give him his own independent opinion, if he is right, then
Allah Almighty has guided his reasoning, but if he is wrong, then it is his
own fault and he is the one to blame and Satan must have interfered with
his judgment, and Allah Almighty and his Messenger (Peace be upon him)

(1}  Pat-hul-Bari, Sharh Sahih-ul-Bukhari Vol. 9 p. 129, Sunnan Al Nasale Vol, 6 Pp. 119-120, Sunnan Abi
Da'ood Vol. 2 pp, 235-216.

()  Ashalul-Madarek Sharh Irshad-ul-Salik Fi Fighl Al Imam Malik Yo!. 2 p. 107.
(3) Surst-ul-Nisa from verse 20.
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Is reasonable» .

There are two rules in this verse: Firstly: asking guardian for permission
is obligatory ™,

Allah Almighty also says in this concern:

«But if ye decide to take

One wife in place of another,
Even if ye had given the Iatter
A whole treasure for dower,
Take not the least bit of it back:
Would ye take it by Slander
And a manifest sin?»?

Evidence from the Sunnah on the legitimacy of dower:

It has been narrated that Ali (blessing of Allah be upon him) after he
wedded Fatima, daughter of the Messenger of Allah (Peace and blessings
of Allah be upon him), wished to consummate the marriage with his wife,
but the Messenger of Allah, prevented him and told him to give her
something. Ali replied saying that he had nothing to give her. So, the
Messenger of Aliah told him to give her his armour. After Ali had given his
armour to Fatima, the Messenger of Allah gave his permission to Ali to
consummate his marriage with his wife®. It has also been narrated that the
Prophet (Peace be upon him) saw Abdul Rahman bin Auf and noticed &
trace of yellow colour on him. So, the Prophet (Peace be upon him) asked
him saying «What is that? Abdul Rahman bin Auf replied, «I have wedded
a woman and given her as her dower the value of the weight of a stone of

(1)  Surat-ul-nisa from verse 25.

{2} Jurists emtertained contradictory views on guardianship and whether it is a stipulation for the validity of
the maryinge, Azhab narrates that Imam Malik said that marriage is considered valid only in the presence
of a guardian, and Imam Al Shafle was of the same opinion. Ibn Al Kessem narrates that Imam Malik held
the opinlon that guardianship is Sunneh and not an obligation. Imam Abi Hanifa validated the marviage
of 8 woman who was married to & qualified, efficient and competent man and who ia equal even in the
wbsence or guardian, Imam Ibn Hazm stipulated the presenice of & guardian in case of marrying u girl who
has not been married before (a virgin), but validated. The marriage of 8 woman who has been married
mut;(uol; ;irﬂn)wmhlhuhmohguudim.s“mdumwujmhidWa-Mnymﬂ-Muqudd.

- &PP. 3, 9.

(3)  Sunnan Abf Daood Vol. 2 P, 240, Sunnan Al Nasaie Vol. 6 P 129-130.
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CASES FROM JURISPRUDENCE (FIQHI)
POINT OF VIEW

53- Legitimacy of dower and the rule on defining it (Setting an
upper limit to if);

In this case there is an enquiry from a sister about the legitimacy of
dower. She says that it has become the custom with some people to set an
upper limit to the dower so that the family of the female and male pledged
in marriage do not demand beyond this limit and, consequently, the suitor
confines himself to this limit. Qur sister enquires about the legitimacy of
such definition of dower.

The answer to this enquiry covers two points:
Firstly: the legitimacy of dower(l:
Dower is legitimate according to the Holy Book and the (Sunnah). In this
concern Allah Almighty says:

«And give the women (on marriage) theiv dower

As an obligation»®

The command as mentioned by Ibn Abbas and others is directed to
husbands to give their wives their dower. It has also been said that this
command is directed to the guardians, since the guardian in pre-Islamic
paganism age used to take his female dower without giving her any of it®.

Allah Almighty also says:
«Wed them with the leave

of their owners, and give them
Thelr dowers, according to what

(1} Dower is given to women on muasriage, and it is an Arablc word which means obligation, religious duty,
wage, and endowment see lisan Alarab Vol. S P. 184 Alqomous Alfighy, Saadi Abu-Quib P. 341, Al
Mughni wa? Ssharhul-Kabir Vol. 8 p. 3.

{2) Surat-ul-Nisa from verse 4.

(3) See Al famie-Li-Ahkam-ul-Quraan-Al Qurtubl Vol. 5 P. 28,
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¢ Fatawa Al Majami'a Al Piqhia

The council of the Majma’a recommends to the secretariat general to
request the physicians and the jurists to contribute in writing in these
topics so as to be submitted to the Majma’a in future sessions:

a)
b)
¢)
d)
€)

f)

g)

h)

Isolation of the Aids contractor and virus carrier.

Employers and their position towards Aids contractors.
Abortion of Aids contractor.

Right of divorce to the wife of Aids victim.

Is Aids considered as death-bed illness as far as actions of the
victim are concerned? -

The effect of contracting aids on the mother’s right in custody of
children.

What is the Sharia rule on the one who intentionally transmits
Aids to another?

Compensation to those who are given the Aids virus through
blood transfusion or organ transplant.

Conduction of medical tests before marriage in order to avoid the
perils of contagious diseases, one of which is Aids.

And Allah is All-Knowing
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ACQUIRED IMMUNITY DEFFICIENCY
SYNDROME (AIDS)?

The council of Majma’a (Al Figh) Al Islami, which held the sessions of

its eighth conference in Bander Serri Bajowar Brunai, Dar-es-Salam,
during the period from first to seventh of Muharam 1414 Hijra,
corresponding to 21-27 June 1993, after reviewing the researches submitted
to the Majma’a on the subject of «Acquired Immunity Defficency
syndrome (Aids)» and after listening to the deliberations on the subject, the
council resoluted the following:

I-

As committing the two vices of adultery and homosexuality is the
most important causes of venereal diseases, most dangerous of which
is Aids, therefore combating vices and directing the mass media and
tourism in a good direction are considered significant factors in
protection against Aids. It is no doubt that abiding by the teachings of
Islam, fighting vices, improvement of media organs, prevention and
control of decadent movies and TV series, and control of tourism are
some of the basic factors for protection against these diseases.

The council of al Majma’a recommends to all the concerned
authorities in the Islamic states to take all necessary measures for
protection against Aids and punishing anybody who transmits that
disease to other people intentionally. It also recommends to the
government of the Kingdom of Saudi Arabia to continue intensify the
efforts for protecting the pillgrims against possibility of contracting
Aids.

In case that one of the married couple contracted the disease, one
should tell the other partner and both of them should cooperate in
applying the procedures for protection against it.

The Majma’a recommends that care should be provided for those
who are inflicted with that disease, and the one inflicted or carrier of
the virus should avoid transmitting the disease to the others. The
children who have contracted the disease or who are carrying the virus
should be educated in the suitable ways.

1) Resolution No. 86/13/D 4,
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TREATMENT OF A FEMALE PATIENT BY A MALE:

The council of Majma’a (Al Figh) Al Islami, which held the sessions of
its eighth conference in Bander Serri Bajowan Brunai, Dar-es-Salam during
the period from first to seventh of Muharam 1414 Hijra, corresponding to
21-27 June 1993, after reviewing the researches submitted to the Majma'a
on the subject of «Treatment of a female by a male», and after listening to
the deliberations on the subject, the councit resoluted the following:

1-  The origin is that whenever there was a female specialized physician
available, she should conduct medical examinations on female
patients. If suh a physician was not available, a non-Muslim
trustworthy female physician may carry that examination out. If that
was not even available a Muslim male physician may conduct such an
examination, if that was not available non-Muslim male physician
may conduct such an examination, on condition that only the
necessary part of the body the patient female is revealed for
examination and diagnosis and eventually for treatment. The male
physician should keep a very low profile as much as possible. In
conducting such kind of treatment a (Mahram) of the woman, a
relative who not permitted to marry that woman, or the husband of
the woman or another trustworthy woman should be present, in order
to prevent seclusion.

2- Al Majma’a recommends that the medical authorities should exert all
efforts in order to encourage females to join the field of medical
sciences and to specialize in all relevant branches, particularly
gynaecology and obstetrics because of rarity of females in these
specilizations, so that we would not be compell-to resort to the rule of
exceptions.

And Allzah is All-knowing
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b)

c)

These cases are two kinds:

- That which avoid mischief for the society.

- That in which there is avoidance of mischief against the
individual,

Cases in which it is permissible to reveal a secret:

- when bringing about an interest to the society.

- when avoiding public mischief.

In these cases there should be obligation and abiding by the

aims of the Sharia and its priorities as to protection of religion, the
self, the mind the wealth and the off spring.
Exceptions of the situations of obligation of revealing or its
permissibility should be stated in the regulations for practicing the
medical professions and in the other regulations. These should be
stated by way of limitation, with mentioning the details of the
methods of revealing, and to whom it might be revealed. The
concerned authorites should bring all that to the awareness of all
people.

Majma’a (Al Figh) Al Islami recommends to the unions of medical
professions, ministries of health and colleges of medical science that
this subject should be included in the teaching programmes of these
colleges and that care should be given to it, and workers in these fields
should be educated and informed about the subject, employing the
researches and studies made in this field.

And Allah is All-Knowing
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CONFIDENTIALITY IN THE MEDICAL PROFESSIONS®

The council of Majma’a (Al Figh) Al Islami, which held the sessions of
its eighth conference in Bander Serri Bajowan Brunai, Dar-es-Salam during
the period from first to seventh of Muharam 1414 Hijra, corresponding to
21-27 June 1993, after reviewing the researches submitted to the Majma'a
on the subject of «confidentiality in the medical professions», and after
listening to the deliberations on that, the council resoluted the following:

1- a) Confidentiality is what one confides to another and it includes
what indicates implicity if custom requires that implicity.
Confidentiality also includes privacy of a person and his short
comings which he does not like to be revealed to other people.

b) A confidential matter is a trust in the one who is entrusted,
abiding by what is advocated by the Islamic Sharia, which is
obliged by valiance and politeness of interactions.

¢) The origin is restriction of revealing secrets. When a secret is
revealed without a considerate requirement would entail
questioning in the Sharia,

d) Itis to be affirmed that safe-guarding a secret is obligatory for the
one who working in the professions in which revealing of a secret
would bring damage about, such as the medical professions where
those who need help would approach these professionals and tell
them, in order to help performance of these professions, such
secrets which one would not normally reveal to people other than
them, not even the closest of relatives.

2- There are cases exempted from concealing a secret where such
concealing is more damaging than the damage which might result
from revealing, or where revealing is in the interest of the person.
These cases are of two kinds:

a) cases in which it is obligatory to reveal the secret based on the rule
of applying the least damage so as to avoid the most harmful, and
the rule of achieving public interest which requires bearing the

personal harm in order to avoid the public one, if the case requires
$0.

(1) Reolution No. 83/10/D 8.

.76 -



* Vol, V, 1994, Twentieth Editlon, Contemporary Jurisprudence Research Journa) ¢

¢) The concept of paper money depression and its effect on the
determination of rights and the deferred obligations.

d) The limits of inflation in which paper money is considered money
in depression.
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agree on the day of repayment of any installment, to repay it complete
in a different currency according to the rate of exchange on that day.

It is stipulated on all conditions that there remains nothing on the
trust of the debtor of the payment concluded, on consideration of the

resolution issued by Al Majma’a under No. 55/1/D6 concerning
(Qabd) possessior.

It is permissible for the two contracting parties to determine the delay
credit price or wage, with a currency to be paid as lum sum or on
specific installments of various currencies or on a quantity of gold and
that repayment is concluded as agreed upon. It is also permissible that
repayment be concluded as indicated in the previous item.

It is not permissible to agree to register a debt in a certain curency on
the trust of a creditor, as the equivalent of that currency in gold or any
other currency, in order that the debtor is to be obliged to repay that
debt in gold or in the other currency agreed upon.

Confirmation of resolution No. (4/D5) issued by Al Majma’a on
conversion of currency value.

The council of Al Majma’a requests from the secretariat-general to
invite trustworthy proficient Sharia researchers and economists
abiding by the Islamic thought, to prepare intensive studies on the
other subjects connected with currency problems, so as to be discussed
in the future sessions of the council of Al Majma’a. Some of these
subjects are:

a) The possibility of using a corporate currency such as the Islamic
dinnar, particularly on the transactions of the Islamic Bank for
Development, according to which loans are given and repaid, as
well as stabilizing the deferred debts so as to be repaid according
to the equivalent rate of exchange of that corporate currency and
the determined foreign currency for repayment such as the
American dollar,

b) The alternative Sharia methods for the assessment - of deferred
debts according to the level of the standardized average of prices.

7
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FATAWA AIMAJAMI'A AL FIQHIA |

PROBLEMS RISING FROM CURRENCY CONVERSION®

UNOFFICIAL TRANSLATION

The council of Majma’a (Al Figh) Al Islami, which held the sessions of

jts eighth conference in Bander Serri Bajowan Brunai, Dar-¢s-Salam during
the period from first to seventh of Muharam 1414 corrsponding to 21-27
June 1993, after reviewing the researches submitted to the Majma’a ON
«problems rising from currency conversion» and after listening to the
discussions on the subject, it decided the following:

1-

It is permissible for the labour regulations, and the special
preparations concerning work contracts which payments are
determined by means of currency, to include the condition of
standardized assessment of wages, on condition that no damage is
done on public economy.

What is meant here by standarized assessment of wages is the
periodical amendment of wages in accordance with the changes on
price levels as determined by the concerned expert authorities. The
purpose behind this amendment is to protect the cash wages of the
workers against decline of purchasing power of the wage amount due
to inflation and what results of it as the rise of the general level of
commodity and services prices.

This is so because the origin in conditions is permissibility except for
a condition which permits a forbidden or forbid a permissible.
However, if the wages accumulate until they become a debt, the rules
of debts indicated in the resolution of Al Majma’a No (4/DS$).

It is permissible for the creditor and the debtor to agree, on the day of
repayment, not before that, on repayment of the debt in a different
currency from that one in which the debt was, if repayment was
according to the current rate of currency exchange that day. It is also
permissible for the debt on instaliments in a particular currency, to

(1) Resolutlon No. 79/6/D b.
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result is. But if the pharmacist increases or lessens it, then in this case the
pharmacist should be held responsible.

One of these observations is the opinion of jurists in respect of «if the
physician has compelled his patient to amputate part of his body dueto a
noma or goiter, he (patient) should be compensated by retaliatory
punishment» what is the pharmacist’s link with this? What is meant here,
if the physician has forced his patient to amputate part of his body. The
physician becomes a violater and he should be punished accordingly. As for
the pharmacist he might intend to harm someone through medication such
as giving a poisonous medication aiming at harming the patient. The same
punishment applicable on the physician should be applied on the
pharmacist if his intention is to cause harm to the patient.

Finally I am grateful to your observations and I do appreciate your
contribution and both of us are looking for the truth in order to benefit the
readers. All we have to say if it is true, it is from God and if it is not, It is
from ourselves.

May Allah Almighty forgive our sins.

-12.
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difference between them is the manufacturer’s name. What I meant
regarding this point was the responsibility from Islamic sharia point of
view. The prescription written by the physician is part of the contract
between the patient and physician and it contains certain names of
medications. Has the pharmacist any right to change this names of
medications without the consent of the physician and patient? The aim of
the pharmacist is the purchasing of the medication even it is not the
prescribed one. The (17) Article of pharmacy and dealing in medications
system states that (Dispense of medical prescription should quantitatively
and qualitatively be accurate whether the medication is ready composed or
in form of a formula and should not be changed unless there is a prior
consent from the prescribing physician.

Seventhly: Is it permissible to repeat dispense of the same medication
without a medical perscription?

As for the repetition of mediction on grounds that the physician didn't
indicate on the prescription form any warning that the medication must not
be repeated.

Here, 1 don’t speak about hypothesis, but about hazards which it may
inflict patient as a result of repetition of medication without his physician
knowledge. No doubt that symptoms of illness are analogous even chronic
diseases or diagnostic ones are changeable to many reasons and their cure
will be changed accordingly. Do you think repetition of medication in this
case without the physician’s consent is useful to the patient? Don’t you
think, that by repetition of medication without the knowledge of physician
we expose patient to danger? If the physician sees any good in a medication
he would prescribe it.

I conclude that any repetition of medication on the part of the
pharmacist without a physician’s consent is not the pharmacist’s business.

There are some other observations regarding the errors of doses, who is
to be blamed for? the pharmacist or the physican? or both of them? and to
what extent?

Concerning this point, the matter is clear, if a physician prescribes a
certain amount of medicine and the time to be taken and the pharmacist
dispenses it accordingly, hence, he has no responsibility of whatever the
result is. The physician should not be held responsible for whatever the

i
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Fourthly: Valldity of medication:

This refers to the statement that the Validity of medication can be
checked from the date of manufacturer indicated by the manufacturer on
the medication container and with regard to your statement that 90% of
medication activity remains active after the expiry date... etc. Usually the
manufacturing companies indicate on the medication a specific date and
write beside it the word (expires) and this means, that it is not Valid to be
used after this date and at the same time you have acknowledged that you
didn’t recommend selling of expired medication. Therefore, you agree with
me on this point and that what I want to say.

Fifthly: The Pharmsacist is not 2 physician:

You said that the pharmacist can offer a medical consultution in certain
cases, besides there are lists of medications allowable to be prescribed by
the pharmacist in many countries including the Kingdom of Saudi Arabia..
etc. I do respect your point of view, but I can say that the pharmacist is not
a physician. It is true that many medications can be dispensed to patients
without a prescription from a physician and it is stipulated in Article (34) of
pharmacy and dealing in medications and medical cosmetics system. It can
be quoted as follows:

«The pharmacist is banned from dispensing any medication untess there
is a written prescription from a certified physician permitted to practice his
profession in the kingdom of Saudi Arabia and the date of dispense must
be written on it as well as the seal of the pharmacy with exception of
medications and formula which are decided by the Ministry of Healtht"»,
This doesn’t mean in any way that the pharmacist is generally allowed to
dispense medications without a medical prescription. He bas noright to
dispense a medication for high blood pressure or diabetic patients and the
Iike or to be a consultant to prescribe medications for medication seekers,

Sixthly: Dispensing an alternative medication:

As it was stated in my research that it is one of the pharmacist’s mistakes
to dispense an alternatice medication due to unavailability of the prescribed
one alleging that the alternative one has the same qualities and the only

(1) Formula, anuseptic, simple tranquilizers, arpirin, antacidity laxatives mouth wash, gargle and the lime.
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Thirdly: Saftey of medication:

With regard to my suggestion that the manufacturer to label medication
containers in order to enable the purchaser find out about any narcotic
waming and your objection to the impossibility of this suggestion as well as
your rejection to the pharmacist’s responsibility and provision of text or
rational evidences to support my statement. My answer to your inquires
can be categorized into three parts:

a)

b)

<)

The possibility of sticking warning o the medication containers: I did
n’t mean the formalities, what I mean is the consequential adherence on
the part of the medication seller whether he/she is a pharmacist ora
merchant to sell medication for a patient who doesn’t aware of its
contents. He/she (patient) has two options either to use it or leave it. In
both cases the patient will be the victim. As for when and how that
warning to be placed on the medication container? To me, it is a kind
of formality.

Provision of rational evidence: The pharmacist is like any other sellers.
If a buyer came to purchase any items, isn’t it his right to check the item
before buying it? to verify its validity and its soundness. Therefore, it
is the responsibility of the pharmacist, to enable the buyer know about
the contents of the medication.

Provision of text evidence:

The jurists are in agreement that it is not permissible to enter into an
aleatory contract and one of its example is (touching purchase) which
was practiced in the pre-Islamic period. The buyer touches the cloth
without having the right to check it or to buy it during the night and not
having the chance to discover its defects. Thus, such practice is
prohibited because the purchaser doesn’t know its merits and demerits,
Imam Malik sees the impermissibility of Selling arms inside its cover(®),
because the buyer will not be able to examine it. While Shafi’s School®
necessiates that the buyer should be allowed to check and examine the
item prior to purchase.

t)]
@

Bidayat Almujtahid wa Nihayat Almuqtasid, Vol, 2, P. 148.
Nthayat Almuhiaj Yo, 3, P, 405,



THE PHARMACIST IS RESPONSIBLE!

From: Dr. Abdut Rahman Ibn Hassan Al-Nafisah
Dear Dr. Mchammed Ibn Jabir Al Yamani

I was pleased to receive your letter in respect of my published research in
the 18th edition of this Journal about (Responsibility of pharmacists and
those Similar in capacity). I will try to explain the main points of view
mentioned in your letter.

Firstly: The Pharmacist a5 a Seller:

{The pharmacist is a mere seller at the pharmacy whether he ownes it or
a paid employee at it «If this phrase does not include hospital pharmacists,
it does not mean that they are excluded, but because most of pharmacists
sell medication at pharmacies. As for the word «Seller» if it harshly
descriped the pharmacist, I didn’t mean to underestimate the role of the
pharmacist because the word «trade» is mentioned in the Holy book as
Allah Almighty Says (God hath permitted trade)!" and at the same time.
the prophet peace be upon him spent part of his life in buying and
purchasing.
Secondly: Treatment by Prohibited elements:

This is in reference to «the patient must not take any medication contains
narcotic or impure elements in its composition». According to the
prophet’s saying «Allah has not made your cure in What He has
prohibited»@, We can say that medication composed of narcotic or
impure elements is impermissible unless there is a necessity. Thus necessity
is an exception to take medications composed of impure elements as well as
narcotics. Prophet Mohammad peace be upon him had permitted for
Al-Zubier and Abdur Rahman Ibn Auf to wear silk because they suffer
from itching®. Therefore, we derive from this (Hadith) that it is
permissible to use medications that contain narcotic and impure elements
due to the necessity in order to get cured.

(1) Surat Al Bagrs, verse 275,

() Mumad Al-lmam Ahmed, Volume 2, page 54, Fatuhu Al-Bar Sahih Al-Bukhari, Volume S, page 215.
(3)  Fatawi Al-Imam [ba Talemah, Volume 4, Page 272-275.
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I have never heared, read or envisaged any situation in which the
pharmacist obliged his patient to take a certain medication and just
imagine how with a lethal medication? where and how this may
occur?

These are the inquires and objections on your published essay which I
would love to find an explanation to it.

Please accept my best regards.

.67
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states criminalization, interrogation or illegality of such practice in rules
and regulations that govern pharmacology in Saudi Arabia. I would
like to know more from the respectable researcher about the reference
from which he derived this judgement.

With regard to your argument: «... repetition of administering
medications without a prescriptions on grounds that the physician
hasn’t cautioned against its repetition...». In cases such as asthmatic
patients who don’t bear delay of treatment due to physician or hospital
farness. What do you think of its legality in case that the pharmacist
prescribed a medication for a patient who can’t reach the hospital or
physician in time? 1 would like to know about the pharmacist’s refusal
in this case? What is the responsibility would entail the Pharmacist’s
rejection to prescribe a medication for a patient who might seriously be
affected if he doesn’t get the medicine in due time? In my point of view,
this matter needs a legal clarification.

There are some other remarks which are:

— «Physician’s errors» until «notification of the physician about his
mistakes». You failed to mention errors of doses. Who will be held
responsible for it? the pharmacist or the physician? or both of
them? and to what extent? what about disagreement of medication
with diagnosis? What about prescribing a medication impermissible
to be prescribed in certain ailment cases which it might exacerbate
the illness or lead to death? who is going to be responsible?

— ... does it suffice the pharmacist to keep silence or he must notify
the physician about his mistake?» resot to sheer silence is a negative
atitude, it may be acceptable in certain simple cases. As for the
dangerous ones, the failure of the pharmacist to inform the
physician would entail a grave consequence.

— «... if the physician compelled his patient on agreeing to amputate
part of his body which is affected by a noma or goiter, whatever the
result of the physician’s action, he (patient) should be compensated
by retalitory punishment». In this case, the result of action is less
danger than leaving the ailment uncured. First and all, what is the
pharmacist’s relation with this case?.

~— «... but he might compel his patient to take a lethal medication...».

- 66 -
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sold item is defective...». Expiray date of medication does not mean
that the medicine is totally harmful and in most cases 90% of
medication activity remains after the date of expiry and perhaps more
than that percentage. The expiry date shows only the legal liability.
Bxperiences have shown that harm occurred pertaining to medication
expiry date were very rare and uncommon. Despite this fact, I don't
recommend legislation of selling expired medications.

Also you said that «.., If it was pharmacist’s right or it is permissible for
him to extend a medical counsel... some of them impersonated
physicians and extended a counsel to a man who came to look for a
medication for his sick child...». The pharmacist can extend a correct
medical and scientific advice in many cases, besides there are lists of
medications legally allowable to be prescribed by the pharmacist in
many countries including the Kingdom of Saudi Arabia. The
pharmacist after acquiring a specific qualification may attend
physicians rounds to hospitalized patients and he can extend his advice
as it is in the Kingdom of Saudi Arabia and many other countries.

Laws of some countries permit that the pharmacist can prescribe
certain medications on specific conditions such as prescriptions for
patients who suffer from blood pressure and at the same time, he may
take blood pressure for them.

With reference to your argument «... a type of medication can be
replaced by another one, because there is no difference between them,
except in the name of the manufacturer...». In most countries rules and
regulations of pharmacology don’t held the pharmacist responsible for
changing a medication by an alternative that has the same contents and
qualities particularlly, if the two manufacturers have the same scientific
level of perfection. But there are few conditions in which the
pharmacist must be questioned in case he replaces one medication by
another, because it might cause a difference in medicine level.
Regarding simple formula and compositions of medication, the
pharmacist has no right to change it unless, he contacts the physician
and the approval of the latter is obtained to do so. The physician may
openly expresses his desire not to change the medication by a
commercial alternative by writing on the prescription form. It is worth
mentioning that I have not come across any article or paragraph that
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THE PHARMACIST'S LIMIT OF RESPONSIBILITY
(A Case for Debate) .

¥From: Dr. Mohammed Ibn Jabir Al-Yamani*
To :Dr. Abdur Rahman Ibn Hassan Al-Nafisa

I have read your essay about the «Responsibility of the pharmacists and
those who are similar in capacity» published in the 18th edition of
Muharram-Safar-Rabia 1 of 1414 A.H. and I have noticed the followings:
1- It has been mentioned in your article that «... If a medication has been
prescribed for a patient and it contains drugs and impure elements, it
must not be taken due to its unsoundness nature». What about drugs
used in surgical operations and the usage of pain killers which contains
drugs, should the one who prescribes or provides it be sinful? These
medications are very necessary from a medical point of view.

2- Also you have stated that «... warning must be written on medication

containers or the patient must be allowed to open the medication
container and read the warning before buying it».

a) Writing the warning on a clear position, this is impossible to do so,
because of the long list of side effects in most of time,

b) Don’t you think that it’s the physician’s responsibility? because he
is the one who chose the medicine and therefore, he should be
aware of what he prescribes?. It seems to me that the entailment of
responsibility on the pharmacist alone and be held responsible
necessiates provision of text and rational evidences more irrefutable
than the one provided by the respectable essayist,

3- This refer to your statement that «... Being the medication valid for
usage: The validity can be verified from the date of manufacturing
indicated by the manufacturer. Once the period of validity is over the

Asslstant professor, Clinical Pharmaceutics Department, Faculty of Pharmecy, Clinical Pharmacist and
associate Diroctor for Medical Services at King Khalid University Hospital and King Saud Unlversity.
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2- Ifitis not possible to contract for short periods, contracts must be

concluded on a stable currency such as the Dollar, Mark and the like.
Gold and the like may be utilized in this regard.

I don’t see any objection for reconsideration of the gross change that
causes clear harm to the employee and those similar in capacity in ordr to

evaluate a fair wage payable in another currency aiming at fending off
doubt.



* Linkuge of wages with prices changement In the light of Shati’s Rules ®

allowance is a matter of solidarity, it is not an obligatory for the employer
becaus sponsoring of the needy is the duty of the government(®,

There is another problem which is created as a result of inflation due to
the linkage of general level of prices, This problem is harm. No doubt the
decrease of the purchasing power of money will cause harm to employees
because it constitutes the backbone of their living and any decrease in the
purchasing power due to inflation factor will cause harm to their basic
needs. The prophet peace and blessings of Allah be upon him says ‘‘No
harm and no wrong’’. Harm from Shari’a point of view should be removed
but should not be removed with a similar one”?, To compensate employees
for the harm inflicted upon them from the decrease of the purchasing
power or the expected decrease due to the linkage, will also result in
harming the employer himself by the same token due to the decrease of his
profit and revenues and he has no hand in that.

If we link wages of employees with a fixed value, in this case we punish
who deserves not the punishment. It is better to look for the real causes of
inflation and how to eliminate or lessen its vigority. Some of these ways to
fight inflation are, control of money circulation, application of prudent
economic and monetary policies designed to maintain justice and
employment of all energies in order to achieve economic stability which will
encourage investment and development. Care should be taken that the real
value of money should be stable because stability is the criterion and
medium of exchange among the people.

Alternative suggestions to avoid the decrease of the purchasing power with

regard to wages:

1- The contract period of wages should not be long in order to enable
recontracting with new suitable wages dependent on the real purchasing
power of money within short periods to avoid the gross change,

(3} Dr. Sharf Al Shareef, Alijara Alwarda Als And Alinssan, P, 216,
) AlSayud, Alashbah Wa Alnaza'ir, Al Qa'ids Alrabia wa Mulhagatiha, P, 92-96.
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power of money different to that agreed upon at the time of contract
conclusion. If the employer or those similar in capacity linked wage with
prices general level whether the linked items are consumer or manufactured
commedities, this could lead to usury in case of inflation. Because money
is changeable, if its purchasing power is decreased, it will lead to the
increase of its amount and this is usury itself, So, if the purchasing power
of money is increased at the time of maturity date more than that of
contract conclusion, it will lead to settlement of debts in less amount and
this is completely impermissible.

The Sharia (Islamic law) has prohibited usury and there are evidences
from the Ahadiths (Sayings) of the prophet peace and blessings of Allah be
upon him such as, «All those who deal with usury are cursed, the usurer
him/herself, whoever authorizes it and whoever witnesses for it as well as
whoever records it»(" and ‘‘There should be equality in quantity and
quality in debt settlement whether it is gold, silver, barley, dates or salt. If
someone takes more than he/she deserves, both the taker and giver are
ussurers”®. Paper money is values which replaces gold and silver and any
increase in its whether in form of giving or taking is prohibited.

The Shari*a has not only prohibited usury but blocked all ways, means
and excuses leading to it. As jabir may Allah Almighty be pleased with him
said that «The prophet peace and blessings of Aliah be upon him has
prohibited sale of heap of fruits whose measure is unknown to that one
(measure) of dates»®®,

According to these evidences we conclude that linkage of wages with
general level of prices is not permissible whether this linkage is done at the
time of contracting or after it. Because in this case wage is unknown.

Concerning the allowance of hight cost of living if it is part of wage, it
must be known at the time of contracting because lack of knowledge in this
casse invalidates the contract. If wage is unknown when the due date comes
it would entail dispute between the employer and employee, If the

(1)  AlShukani, Nayil Al Awtar, 5/214,
{2} Thesame above mentioned refercoce 5/221.
(3} Al Shukanl, Nayul Al Awtar, $/221.
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The contract is composed of three parts:

1- The two parties, 2- The wage and 3- The benefit!), It is clear from
these parts that the wage is essential part of the contract whichisa
compensation in return for the benefit of the material or the benefit of the
human being®, wage can be cash or material and some jurists seeitasa
benefit. In case of cash it is conditioned that the amount of money should
be defined in order not to be a controversy issue according to Imam
Ahmad’s who heard from Abi Sa’eed who reported that the prophet peace
be upon him had prohibited to contract with a laborer before defining the
amount he/she will gained in return for the job to be accomplished™,
payement in cash implies the amount of money, type of currency while
payement in material such as belongins, it is conditioned that the laborer
must have an access to the examination of the material or obtaining an
exact details of the material to prevent lack of knowledge and harm. If the
work is done in return for a benefit, it should be defined in order to be
legally compensated for¥,

The linkage of prices with general level of prices as we can see from afore
- mentioned either cash or material or benefits. The contract either to be
with government or non governmental authorities whether they are
individuals or establishments. If the wage is a material, it is preconditioned
the knowledge of the item in order to avoid lack of knowledge and no way
for analogous linkage to be applied because the materials contracted upon
are still exist and the inflation can’t effect it whether in the possession of the
government or others or whether the employee is an individual or a group.
As for the benefits if they are known to be the same as the above. The cash
wage is conditioned on advance knowledge of the amount and its currency
before concluding the agreement and linking it with the general level of
prices does not fulfill this condition it is based on lack of knowledge of the
amount of wages to be paid for the laborer and the amount to be paid on
the part of the employer in case of increase or decrease of the purchasing

(1) Aldusuql, Hashiys Als Alsharh Atkabeir Li Derrdideri, 4/2, Sharh Muntah Aliradat, 2/351.
@) Minalakhisru, Dur Alhukam Shark Gharar Alahkam 1/372,
) Alshukani, Neyailu Alawtar 5/329.

(4} AlKasanl, 13 Ada'i Alianal, 6/2606-2608, Aldisuqui, Hashiya al Sharh Al Kabeir Li Derrder 173, 1bn
Rasheed, Albayan Wa Altahseil /448, Albahutl, Kashaf Alginas, 3/368,



* vol, V. 1994, Tweaticth Edition, Contemporary Jutisprudence Research Journal

This means that the way to know about the rule of new cases through

jjtihad (Independent reasoning) and this has certain rules must be applied
accordingly.

In the countries which applied the theory of wages linkage with prices

level has accomplished it through two ways:

Through collective agreements which are governed by federations and
trade unions. The appropriate parties would decide wages through
negotiations and consquently collective signatures would be obtained.
An item would be added to the agreement which states indirect
amendment of wages during the specified period of the agreement
according to an analogious indicator agreed upon. The amendment
would be at the end of year according to the high cost of living and this
agreement is called «paragraph of high cost of living».

Through governmental decrees to organize wages and salaries as well as
pensions and otherwise in order to protect these incomes from the
effect of inflation and this protection is basically extended to civil
service employees. The linkage between wages and prices level has been
widely used in many countries such as Austeria, Belgium, Denmark
France and others. The main motivation behind the linkage of wages
with prices level in the United states was the inflation experienced in the
wake of the first world war. But the fall of prices after that helped to
lessen the inflation gravity®.

I will try with God assistance to study this issue within the framework of

Islamic evidences and regulations which govern wage.

Introduction of wage and its parts:

Wage is a contract on a known benefit in return for a known

compensationt®, It is an agreement between two parties because the
employee accomplishes the job and takes the wages while the employer
pays the wage and gets the job done for him/her.

)
@)

See Dr. Muhammed Abdulmanan, (Rabt Alhugquq wa Al lliizamat Alajilah Bitaghayour Atasa'r, p. 15.
See Kasim Alqunawi, (Anes Alfuqaha) p. 259, [bn Hajur Alhaithaml, Tubfat Almuhta| bisharh Alminhaj,
vol. 6/421, Al Yahuti, Sharh Muntaha Alradat vol. 2. 2/350.
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circulated for the first time, it was covered with gold and silver and it
become the value of things and the medium to trade with.

Then the second stage was the regulation of these paper money: to be
issued by a responsible authorty who enacts special rules to protect it
with regard to usage, circulation and control of currency forgery and
otherwise. The paper money of today is completely different of that
one used in the early days. Today it can be used in exchange while gold
and silver in the past was subject to depression and to the orders of the
governer. Thus paper money of today can not be compared with that of
yesterday. Today paper money is subject to usuary and Zakah should
be deducted from it as well as it can be used as a capital for companies.
The present time has brought with it different phenomena especially in
the field of economy which needs much efforts to correct it. These
phengmena are unacceptable by our religion. We exert much effort to
legalize some transactions and we do our utmost to find evidences and
arguments in order to be acceptable and we may succeed®’, We are
requested to take whatever is good which doesn’t contradict with our
religion.

Explanationand derivation of rules to these new cases:;
Allah Almighty says®

«And we have sent down

To thee the book explaining

All Things, a guide, a mercy

And Glad Tidings to Muslims

These are clear evidences that Shari’a comprises rules which it may
be known if we referred to it™, Allah Almighty says:

«If they had only referred it
To the Apostle, or those
Charged with authority
Among them, the proper
Investigators would have
Tested it from them (direct).

n
@
]

There are many cases such as sale of choice and otherwise. It may be the link which we are looking for.
Surat An-Nahl, Verse no. 89,
Sural An-Nisa, verse B3,
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important developement projects as well as promotion of governmental

bonds and tangible improvement in stocks".

Some of the economists saw the application of monetary correction as a
success to beat inflation but it has created bad effects equal to the good
ones®.

This issue has been studied in the field of the Istamic economic so as to
find a possibility to apply it in matters related to deferred rights and
liabities form Shari’a point of view. The Islamic Development Bank in
Jeddah has organized a symposium to discuss it and some of the
recommendations of the symposium were:

1- Debts are impermissible to be linked with price level. In other words the
two parties in contract are not permissible for them to exchange the
total amount of the contract with a commaodity or a certain currency
and when the maturity date comes, the indebtor pays to the debtor the
value of the commodity or the currency at the present time not the one
they have first agreed to at the conclusion of the contract.

2- The fith recommendation of the symposium has stated «linkage of
repeated wages with price level includes a harm due to lack of
knowledge of wage amount whether this increment of wages has been
done on a known ceiling or not. This case needs new studies and
analysis to define its legitimacy.

Before starting the subject, I would like to explain some matters:

1- History of paper money definition from jurists point of view:

Since the circulation of paper money, it has been a controversial issue
among Islamic jurists whether it is money or values? some of them had
decided it was money because the real development was in gold and
silver. The others, decided that it was bonds. There is a third category
of the Islamic jurists who regard it as values which replace gold and
silver. This controversy was due to changement and development of the
paper money. Originally paper money was not a value and when it was

(1) Dr. Muhsmmed Abdul-Manan (Rabt Alhuqouq wa Alitiramat Alajila Betaghayour Al Asa'r, Alnazaryat
wa Altajruba, Allatbiz Min Manzacur Islami) p. 14-27,

) See Dr. Dhiyauldeen Ahmad Ali's comment and Dr. Muhammed Abdulmanan’s treatise (Alread referved
ta}, p. 38-40.



LINKAGE OF WAGES WITH PRICES CHANGEMENT
IN THE LIGHT OF SHARI’A RULES

By: Dr. Hamza Ibn Hussein Al-Fa'r*

This issue is a type of linkage of deferred rights and liabilities with
changement of prices. The driving force behind this issue is the
phenomenon of inflation due to many reasons and the most important of
these reasons is the increase of money supply and the defect in the
monetary policies in many countries. The phenomenon of inflation has led
many countries in the world to the decrease of its purchasing power, This
is conseauently will cause harm to debtors of long-range liabilites because
value of their rights will be changed according to the change of the
purchasing power. The linkage between general level of prices is aimed at
to find stable criterion for the deferred payements by setting up amended
stipulations in concluded contracts in order to allow periodical and
mechanical amendments and link it with a suitable price schedule. Some
economists call this operation a monetary correction and it has its roots in
the positive law of 1707 and it was not known in the previous Islamic times
as it is known today". Therefore, we consider it as one of the modern
problems which necessiates issuance of rules in line with the Islamic
regulations.

The idea of monetary correction was applied in some non-Islamic
countries such as Brazil and Chile and it had provoked a controversy
among economists to apply it. Some of them allege the application of this
theory has helped to lessen the inflation level and encouraged to set up

*  College of Shari’a and Islamic studies, ummul-Qura University.

{1) There are some casses of money changement rates and depression have been discussed by our former
Istamic jurists and they found suitable rules for it. Some of them have written books, on these cases such
as Al-Siyout] (Tanbieh Alregoud Ala Alnlqoud). But the phenomenon of acuts inflation st the present time
was unknown to them in their time. See Dr. Nazeih Hmmad, (Taghayour Al-Nigoud wa atharky Ale
Alfigeh Al-Islami).
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author of the referred book"), Who alleges the permissibilty of Hashish
without supporting his opinion with convincing arguement and evidence,
Rule For Ambiguity Removal:

Edible are of two kinds, either food or medicine, and on considering
Hashish we found it to be dangerous because it affects and alters the state
of the body and its function. It was narrated about um Salamah, blesssings
of Allah be upon her that she Said, «The prophet, peace be npon him
prohibited all intoxicants and all fatiguing things»®,

Hashish if it does not intoxicate, it fatigues and numbs the limbs and
therefore, those who use it sleep much. The Messenger of Allah, peace be
upon him said: «By lapse of time some people from my ummah would
drink (Khamr) alcohol and give it names other than its real name»®.

This is one of the miracles he predicted about something which we did
not know it before;

After I have Finished writing this book, the writer of that book praising
Hashish came to me and swore that he did not write the book.

And Allah is grantor of success.

(1) The author of {Al-Sawanch Al-Adabiys Fi Mada'h Al-GhinabiyNalready referred to, so¢ previows pages)-
@ Mumad Imam Ahmag, vol. §, P, 309,
() Sunan fbn Majah, vol, P, 256
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It is proofed that it confuses the Souls and
the evidence for that are as follows:

1- It generates ideas and the things which generate ideas would not
appease the souls. It is said that the idea stirs the instinctive heat and
probably the instinctive heat may become strong and consequently it
will be isolated from the body and causes dehydration of the body and
many of those who suffered from it died suddenly and others got mad
or inflicted with many diseases such as palpitation, tuberculosis,
edema, bleeding and otherwise.

2- It confounds the mind and obscures it. Comprehension of joy and
pleasure or feelng of sorrow and sadness can be attained only through
the mind, so now can one attain joy and pleasure when the means of
understanding that, which is mind is confused and obscured?

3- The soul can be delighted by the initiator of that delight, through the
process of intake of food, of nourishment or of medication which
would lighten the heart or from outside sources such as tunes and
melodies. As for Hasshish it has nothing to do with that.

Hashish has been deplored by many Imams and scholars and some of
them composed poems in its dispraise and those whom we should follow
their suit in deploring it and shun from using it.

As for those who allege that it has no effect on them, it is probably
because of overuse and addication which would dumb the sensations. The
body would be dehydrated giving way to appearance of all kinds of latent
diseases.

Those who appraised Hashish are few compared with those appraised
liquor and urge people to consume it because it helps to lighten heart as
they allege.

Also the appraisers of Hashish allege that it is preferred over liquor
which is impure and the former is not. While liquor is punishable by a
prescribed pubishment and Hashish does not. Some of Hashish appraiser
distinguished it from liquor, it does not need long time and difficulty as in
liquor which requires hands and feeds to be utilized in its process. The
allegations of those who appraised Hashish are baseless especially the
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1- Remembrance is performed either by the heart of by the tongue, and
all that takes place only when the mind is alert and sound.

2- Remembrance is done by intention, and the place of intention and
discrimination between acts is not revealed. Allah Almighty draw our
attentions to the reasons for prohibiting wine and gambling, and said:

“And hinder you
Of God, and from prayer
Will ye not then abstain’’(0),

The performance of (Salat)envolves movements and poses connected
with conditions and bases to be fulfilled in accordance with the alertness in
the heart for supplication to Allah Almighty. Considering all that, if the
mind is numb and confused and preoccupied with indulgence, how would
it be able to concentrate on these ordinances and perform them in the
presceibed way if Hashish had its effect. In this respect, Hashish is (Haram)
forbidden. The fourth evidence is that it was narrated in the (Hadith) that
intoxicants are forbidden (Haram). It is understood from experience that
the consumption of a certain amount of Hashish, about two or three
{Dirham) would have very serious effects on the consumer if not lead to his
death. But if you say that some people may consume larger quantities
without any intoxicating effects while others consume very small doses and
that would have noticeable effect, I would say that as far as prohibition of
Hashish is concerned, that has no consideration. Different people have
different natures and tolerance depends on the degree of addiction, as it is
the case with liquours. It is narrated by Abi Da’ood about Abduliah Ibn
Omar, that ‘““The Prophet, peace be upon him prohibited wine and
gambling, and said, every intoxicant is (Haram)forbidden’'®, Here the
Prophet, peace be upon him explained the prohibited as a specific thing by
mentioning some of those things, and then he, peace be upon him
generalized by saying: “‘every intoxicant is (Haram) forbidden, for more
elaboration of evidence so that one not take the particularized items as the
only items which are probibited’’.

(1) Surat-ul-Maida verse 91,
(2) Sunnah Abi Da’ood 5/268, Baziul - Majhood 16/29.
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the Prophet, peace be upon him stated the prohibition of wine and all
similar intoxicants having the same effect. Abu Da’ood narrated in his
Sunnan about Marthad Ibn Abdullah Al Yazni, about Daylam Al Himyari
who said, “I asked the Messenger of Allah, peace be upon him and said, we
live in a very cold region and we handle hard jobs. We take a drink made of
wheat and it gives use energy to stand that cold. The Messenger, peace be
upon him, asked does it intoxicate? and I said Yes. Then he, peace be upon
him said, then avoid it. Then I said, but the people would not give up using
it. The he, peace be upon him said, if they do not give it up fight them"* ("

This is a text from the Prophet, peace be upon him, explaining the reason
for the prohibition of that drink. Hence it becomes obligatory that
anything which has the effect of that drink, which is intoxication in this
case, is forbidden. It is no doubt that if Hashish is consumed in amounts,
it would have serioud effect as impairment of the mind, weakening of the
body as medically proved and agreed upon.

The second evidence is that Hashish is evil and harmful and obnoxious.
Sometimes such obnoxious things are disgusting and sometimes they are
forbidden whether in the form of edible or a drink, in the case of pork,
wine, or dog’s meat. The use of medicines in healthy bodies is harmful, and
that is a sign from Allah Almighty to the servants, to show them that when
He Almighty prohibits something it is for the interest of the servants. So,
they should avoid the prohibied and arrive at the wisdom that even the
permissible if used indiscriminately it would be harmful let alone the
impermissible. Hashish is most harmful to the mind and it is evil, soitis
forbidden (Haram) for the saying of Almighty Allah:

s And prohibits them

Form what is bad (and impure)®,

The third evidence is that Hashish diverts the servant from remembrance
of Allah Almighty and from performance of prayers. Definitely something
which causes all that is (Haram) forbidden. Hashish hinders from
Remembrance of Allah Almighty for two reasons:

(1} Bazlul-Majhood Fi Hil Abi Da’ocd 16/20, also narrated by Imam Abmad in Musnad,-
4/231-232, Also Ibn Hajar in Fat-Hul-Bari 10/44,
{2) Surat-ul-A'araf from verse 107,
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learning. When the writer said ‘‘ignorant people’’ he meant those learned
people who are exerting efforts to elaborate the rules and principles of
Islam and to judge by what is permissible and what is forbidden. However
the writer knows for sure that the matter of Hashish, as he stated it, is
forbidden by Sharia and detested by nature, I reiterate here that the Sharia
forbids Hashish because the Sharia has meanings and ends whose rules are
known and the reaons are sensible and analogy in the application of the
rules is realistic. The staterment that nature detests Hashish, is true because
nature appraises things with good tastes of nice scents and tolerable,

Effects of Hashih:

Hashish is of bad taste and bad smell. A thing with such characteristics
is undoubtedly abhorred by nature. It is true that Hashish deteriorates the
interllectual powers and all sensible people know that fact. The
knowledgeable people in this concern(V) state that Hashish causes
headaches, loss and deterioration of sight, stomache aches and it dries up
seminal fluid®. It was mentioned that it contained some benefits when
used as medicine. But if it is used in that capacity in such a way and in such
amount to eliminate the damage and bring about cure, then use is made of
that benefit. Healthy people should not use it as it causes drowsiness and
hallucinations and a thing with that effect should be avoided.

Hashish and Evidence of Prohibition:

Hashish is a kind of forbidden edible. An edible is of two kinds, either
medicine or nourishment, As it is not nourishment, it my be ysed as
medicine and only usd at the time of necessity, and a healthy person has no
need for it.

The first evidence that Hashish is prohibited is that all devine legislations
advocate for monotheism and preservation of the minds and protecting
them against impairment and abiding by the explicit rules concerning
traditions and worships. These legislations also forbade the things which
would violate the prescribed commandments or impair the mind®, And
also forbade the utilization of things which lead to that®, For that reason,

{1) Medical people.

{2) See Zahr-ul-Aresh P.P,93-94,

(3) See Al Muwafagat, Shatibi 1/38, 2/10, 4/27-30,

(4) Fataws Ibn Taimeyah 34/204 211, Zahr-ul-Aresh P.P. 117-118.
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not include Hashish as being forbidden. He, blessings of Allah be upon his
soul, also had the intention to support the men of learning who revealed the
prohibition of Hashish in Islamic Sharia with the purpose of repulsing all
the damages causd to the individuals and the society at large, due to abuse
of Hashish. In this concern the writer said, ‘‘1 have come accross a book
whose title reveals its contents, (Al Sawaneh Al Adabiva Fi Mada’eh Al
Ghinabiya) or on praise of the hemp. As I once started writing on the
prohibition of the hemp and forgot bout it for a time, that book on the
praise of the hemp provoked me, and had started so as to explain the
prohibition of Hashish and refute all the allegations on its permissibility.

Significane of The Book:

As far as I know; this book is the second oldest writing on the subject of
prohibition of Hashish and which shows the dangers of Hashish on the
individuals and the society. Form that the book derives its significnce.
Though it is a short book, but it contains numerous benefits.

For instance:

1- It refutes permissibility of Hashish and states evidence on that, also
refutes Hashish as being detestable and stating evidences proves which
that Hashish can be thought of only as prohibitted.

It refutes doubts that Hashish is analogous to wine.

The stand in face of all writers who tried to depraise Sharia.
Refutethe allegations of those who permitted Hashish.

The Text:

The statement of Al Hassan Ibn Muhammad Ibn Abdur Rahman Ibn
Abi Al Baga, Abdullah Ibn Al Hussein Al Akbari is centered around the
differentiation between two kinds of people, one who is ignorant about the
purposes of legislations or one who is unaware and does not have a sound
mind which can perceive and distinguish between natures. The writer who
was in favour of Hashish gave an answer to a presumed question of
whether Hashish is permissible or not, and in that answer he said, quiea
number of ignorant people think that the Sharia forbids it or it is detested
by nature because it causes deteriorationof intellectual powers. In my
answer to that statement I said: Such kind of statement combined
impoliteness and insolence in which there is direct insult on the people of

Py
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Halabi, said about him, he was a knowledgeable Imam in Hadith and a
trustworthy"? (Mufti); jurist who is capable of giving the Sharia rule ona
religious question - Al Saffadi said about him, he was a knowledgeable
hardworking Sheikh, a pions worshipper who has given up worldly desires,
a man of virtues, of a noble soul of an altruistic nature and exemplory
manners®. He, blessings of Allah be upon him, was one of the most
distinguished men of learning in his time on the knowledge of Hadith. For
this reason he was called from Makkah to undertake the position of Sheikh
of Hadith in (Dar Al Hadith Al Kamiliyah) in Cairo.

His writings:
Some of the writings of this Sheikh are: A Thesis on the Interpretation of

the Verses of the Holy Quran, (Kitab-ul-Nush, Min Mawarid-ul-Muta’alif
Fil Igtida Bil Muwafig Wal Mukhalif) or the book on advices and
commandments with regard to following the agreeable and abstaining from
the contradictory. (Lisan-ul-Bayan An Itigad-Al Jannan) or a book on
Faith, (Marrasid Al Salat Fi Maggasid Al Salat) or the times and purposes
of prayers. (T'akreem Al Maeisha Fi Tahreem Al Hashisha) or dignity of
living is in prohibitting Hashish, (Kitab Fil Mannasik) a2 book on rituals.
(Majlis Fi Fadhl Rammadan) o a conference on the merits of Rammadan
(Al Wird-Az-zayyid Fi Bir-ul-Walidain) or Rindness to parents.

His death:

After alife time of good deeds, of learning and educating, the writer,
blessings of Allah be upon him, dies in his home, in (Dar Al Hadith Al
Kamiliyah) in Cairo, on Saturday the Wighteenth of Muharram 686 H.
corresponding to 1287,

Reasons for Writing this Manunscript:

The writer had written this book, because he, blessings of Allah be upon
him, was so jealous about Istam to see that its restrictions violated, and so
as to contest and refute those allegations, whether made by way of
ignorance or by way of ill-intentions which state that the rules of Islam did

(1) A)lgd al Thamin 1/323.
(2) Kitabe-ul-Waffi 2/133.

©) ltbaful-Wara Bi Akbbar Um Al Qura, Al Najm Ibn Fahad 3/118 and zayl-At-Taghyi
Al Nujoom Al Zathirs, 7/373. ki 1/100,



TATMEEM AT TAKREEM LIMA
FIL HASHISH MIN AT-TAHREEM

(Or, competion of Honours by Acknowledging Prohibition of Hashish).
(Manuscript)

Written by Imam Al Sheikh Qutb-ud Din Abi Bakr Muhammad lbn
Ahmad Ibn Ali 1bn Muhammad Ion Al Hassan Al Qastalani who died
in 686 Hijra

Study and Verification, Dr. Abdul Aziz Ibn Muhammad Al Zaid*

The writer of this manuscript is Al Sheikh Al ITmam Qutb-ud-Din Abu
Bakr Muhammad Ibn Ahmad Ibn Ali Ibn Muhammad Al Hassan Ibn
Abdullah Ibn Ahmad Ibn Maymoon Ibn Rashid Al Qaisi Al Shattibi
known by Ibn Al Qastalani Al Tawzari Al Masri, and after wards Al
Makki Al Shafie.

Birth:

The writer was born in Egypt on 27 Dhul Hija 614 Hijra corresponding
to 1218 Gregorian. He was taken to Makkah as a child during Haj season
of 619. He grew up therein where he was educated on Hadith by renowned
knowledgeable people. As he was bron in a religious home which had high

regard for knowledge and the knowledgeable, the young boy grew up with
thirst for knowledge.

His Scientific Fame:

The writher, blessings of Allah be upon his soul, was one of the well
known and outstanding men of learning, who had been acknowledged and
appreciated by other men of learning. His student Al Hafiz Qutbud-Din Al

*  Ex- Dean and assistant Professor in the department of Judicial studies, university of Um-A
Qura in Makkah Al Mukkaramah, Afterwards in the department of 1slamic studies, King
Abdul Aziz University in Jeddah,
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Recommendations:

1-

2-

3.

4

5.

The matter should be taken seriously and be one of the essential
working roles in operating theatres necessities.

There must be lawfull disciplinary action for those who violate the
respect of Muslim, human body during surgery and anaesthesia.

The present procedure used for transportation, dressing... etc. must be
according to the Islamic point of view.

Care should be taken to employment of Muslims staff in hospitals
whether they are physicians or otherwise as much as possible (This can
be easily obtained).

An acknowledgement must be added in the surgery consent to be signed
by the physician obligating him/her to respect the private parts of the
patient (physically and morally) during his unconsciousness due to
general anethesia.
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believes in Allah and the doomsday to be looked at her private parts except
those of her religion. Thus this indicates the importance of Muslim woman
priavate parts to be preserved according to the Islamic teachings.

We conclude that it is not permissible for a male disbeliever to took ata
Muslim woman especially her private parts. As for female disbeliever it is
permissible for her to look at a Muslim woman private parts if we have
confidence in her that she will not divulge what she has seen.

Therefore, due to existence of disbelievers among Muslims in the
operating theatre. It is a matter of great importance to be looked into in
order to regulate rules to govern coverage of private parts in hospitals
according to Shari’a point of view as well as setting up of penalities to
punish those who violate these regulations concerning coverage of Muslims
private parts in the operating rooms.

(Limitations for exposure of the human body during surgical operations
between the present and the required situations).

The matter of discussion in this article is the Islamic verdict about
exposure of parts of human body during surgical operation under general
angesthesia.

The present siturtion:

Before going to operation room the patient is dressed with a special gown
which is usually do not cover the patient well and also transparent. When
in the operating room the covering of patient’s body is not necessary, and

foreign men can see the Muslim lady body, obviously this is not liked by
Muslim patients especially if the man is non-Muslim.
The required situation:

A dress which properly covers the body and to set rules and regulations
to ensure adequate respect of the body while going for surgical operation
under the general anaesthesia.

The general conclusion:

‘When the surgical operation itself is allowed by Shari’a the cleaning of its
site is mandatory and so it is not haram, but cover exposure will lead to the
exposes of Muslim private part (Awrah) which is haram and that is why it
should be avoided especially if this exposure is infront of non-Muslims.
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be taken to employ those who are honest and have good conduct in such
places in order to preserve the rights of Muslims of concealing their private
parts.

The look of disbelievers to Muslims:

Ibn Katheir had said in interpretation of Allah saying:

«And say to the belleving women
That they shounld lower

Their gaze and gaard

Their modesty: that they

Should not display their

Beauty and omaments except
What (ordinarily) appear
Thereof: thut they should

Draw thelr veil over

Their bosoms and display not
Their beguty except

To their husbands, thelr fathers,
Their husbands fathers, their sons,
Their hesbands’ sons,

Their brothers or their brothers’ sons,
Or their sisters sons,V

All the above mentioned are Mahrim of the woman and she may look at
them with its ornaments but without a dizzling display. And his saying
«their women» means to show her ornaments to female Muslims in order
to avoid the latter in describing the ornaments or the former to the
husbands of the latter. It is prohibited for any women to describe for her
husband the ornament of another woman. The prophet peace be upon him
said that «Woman should not describe to minute details another woman
for her husband to an extent that as if he is looking at her (the described
woman) infront of him». It has been reported that Umar Ibn Alkhatab
may Allah be pleased with him wrote to Abi Ubaida that he has been
informed that some of Muslim women enter bathrooms with non-Muslims
women - Umer said to him that it was not permissible for a woman who

(1) Fafser [bn Kathelr, vol. 3, interpretation verse 31 Surat Alnour, p. 293 10 297,
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which the jurists are in disagreement in this issue. Ali Ibn Abi Talib may
ARah be pleased with him Said that the Messenger of Aliah peace be upon
him said: «Don’t réveal your thight and don’t look at a thigh of aliving or
dead human being». This Hadith was reported by Abu Da’ud and Ibn
Majah. Al Shukani Said that® in interpretation of the above mentioned
Hadith, the thigh is regarded as a private part and therefore, according to
the Hadith citation it is impermissible to look at a thigh of dead human
being or impermissibilty of looking at his private parts. No doubt the
patient is aliving human being in state of unconsciousness due to the effect
of anesthesia and hence he/she is regarded as a dead human being and
therefore, it is not permissible to look at his/her private parts while he/she
under the effect of anesthesia. Also, it is not permissible for a man to look
at a woman unrelated to him with lust or without, because woman is
regarded as a loin and there are four exceptions which permit to look at the
women:

1- It is permissible for a husband to look at his wife because there is no
privacy between them.

2- The Mahrim (those who are prohibited to marry women who are
related to them) can see the faces, hands and hair of this category of
women (thuse who are prohibited to marry them from Shari’a point of
view) and the evidence is® the Hadith of Anas that prophet peace and
blessings of Allah be upon him came one day to Fatima with a servant
and granted him to her and Fatima at time was wearing a dress if
covered her head with, it doesn’t reach her legs and if she covered her
legs with, it doesn’t reach her head. The prophet (pbu) said to her it
didn’t matter, he was your father and your servant.

3- Necessity of treatment: Necessity permits the prohibited and this should
be applied only in necessity and in the due time.

4- Men who don’t have any sexual appetite towards women. It is
stipulated for them not to describe women or their private parts to men.

Therefore, nurses and suspected women should not be allowed to look at
patients for fear of divulging the privacy of female Muslims. Care should

(1) Al Shukanl, Nayill Alawtor, vol. 2 p. 49.
(2) AlShukanl, Nayill Alawtar, vol. 6, P, 244 and the following pages.
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surgery are sometimes not necessary for the surgery. The important thing
is the conceal of the private parts and we can derive the evidence of Adam
and Eve when they were at the paradise, their private parts were concealed.

It is impermissible in the Islamic Sharia’ to reveal human being private
parts™. While its coverage is obligatory and the evidence for that is, Bahz
Tbn Hakeem narrated that his grand father asked the Messenger of Aliah,
«O, Messenger of Allah, what is the rule about our private parts?» the
prophet peace upon him replied: «protect your private parts except from
your wife and your captives». I said: «If the people are in close contace» he
replied: «If you can afford to conceal it in order not to be seen by other do
so». I said: «Xf one of us in a seclution» he replied: «Aliah Almighty has a
right to be shy of»®. This Hadith (Saying) is reported by (the fifth except
Al Nisa’i). Another evidence to conceal private parts is the Hadith reported
by Abu Hurairah that the prophet peace be upon him said: «man must not
look at woman private parts and woman must not look at man private
parts»,

Important Quotations:

a) Obligation of covering the private parts and word (protect) confirms
the importance of covering these parts.

b) Impermissibility of looking at men and women private parts.

c) The phrase (If you can afford) doesn’t mean permission, but it means
strictness in trying to uncover the lion,

d) If the patient is asleep, unconscious or under the effect of anthesia and
his/her private were uncovered, he would not be sinful because he was
unaware of it.

A quick look at the patient private parts is not permissible from Shar’a
point of view even the looker is a physician. The physician is only permitted
to see the site which he/she wants to diagnosis or to treat. If the allment in
the neck for example, what is the purpose to fook at the thighs, legs and the
chest... etc. Al-Shukani Said that®: «It is obligatory to cover the private
parts in all times except for bowel movement, urination and to have sexual
intercourse with one’s wife» or in case of performing purification bath

{1) Ahkam Aljiraha, p. 210 and the follwing ones.
@ Yousif Hamed, P, 400 and the following ones.
(3 AlShukeni, Naylll Alawiar, vol. 2p. 48.
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these rights even he/she has not conditioned it and there are some matters
impermissible even he/she has no objection to it™®,

Rights: Everybody has necessary, complementry and ameliorative rights
and Shari’a has come to preserve these rights. The necessary rights to be
protected are religion, life, mind, honour and fortune®. Among the
patient rights is to protect his/her religion and the physician should help
him/her to do so. The patient has to protect his/her life throught enguiring
about medications to be taken by him/her and to ask about the operation
and its effect upon his/her... etc. Also, the physician should not expose the
patient to harm whether to his/her life, mind, honour or wealth.

Liabilities: Duties of the patient are lessened due to his/her illness which
impede him/her to fulfill it or it may be a cause of exacerbating his/her
illness such as fasting. The patient has the right not to fast if it is approved
that fastng will cause harm to him/her.

Sorgical operation:
The necessity to resort to surgery:

The surgical operation from Shari’a point of view is obligatory,
permissible or impermissible®.

It is obligatory if it is the only way to remove the ailment and by doing so
the operation can save the life of the patient and saving life is one of the
Shari’a aims®, It is permissible for a patient whose life is not dependent on
this surgery and it is conditioned on the patient’s consent to undergo the
operation. While the surgery is impermissible in the case of undergoing a
cosmetic surgery which changes the features of the patient which is God
made or for fear this operation will help the patient to commit a prohibited.

The necessity of sterlization before surgery:

Sterlization is important for the success of the operation, but the
uncoverage of the whole body or other parts other than the site of the

(1) See Muhammed Al-Shengill remarks pertaining to rules of ear surgery in the rules of medicat surgery and
consequent results, Al-Sadiq Bookshop, Tail, p. 2235 and the following ones.

2) Abu Hamld Al-Ghazali, Al-Mustasfi, Almatbaa’ Al-Amirya, 1300 H, p. 286.

{3) Ahkam Aljiraha, P, 582 and the following ones.

&)  Dr, Yousif Hemid, Maqasid Al-Sharia’ Al-Islamiya, Risaiat Al-Azhr, 1304 H, p. 300 and the following
onaes. Al-Sheikh Abdul Wahab Khilaf, Al Siyasah Al Sharaia, Al Matba Al Salafiya, Cairo, 1380 H, P. 80
and the following ones.
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might result in insanity or madness will affect in removal and lessening of
the validity accordingly.

The above mentioned rules should be applied on the patient who needs
surgery which necessitates application of general anesthesia. The patient
who needs an operation to be undergone to him/her, usualily passes
through these stages:

1- The stage of good health.

2- The stage of being sick and looking for treatment on his own will.

3- The stage of Signing a consent to allow physician undergo a surgical
operation and he/she (patient) is aware of passing through state of
unconsciousness during this operation.

4 The operation stage in which the patient will be completely
unconscious.

From the above mentioned stages, we can derive that:

a) The patient has a complete validity of obligation, because he/she
(patient) is a human being even he/she is under the effect of anesthesia
because he/she is alive.

b) The patient has a complete validity of behavior in the first three stages
while in the fourth one he/she is not responsible for his/her behavior
due to the effect of anesthesia which result in unconsciousness but
he/she has the validity of obligtion because he/she is still alive and
hence, he/she has all the rights of human being and at the same times
he/she is not responsible for behaviour due to the absence of reason.
There at the operating room the patient has as complete right as aliving
human being.

Should he/she (patient) stipulate uncoverage of private parts?

The patient can’t stipulate that because in the norms and rules it is not
permissible to reveal to others loins. Therefore, it is well known stipulation
just like marriage contract. Hence, the physician has no right to reveal the
patient private parts on pretext that the patient has not conditioned that
his/her loins not to be uncovered. If the patient has been asked while
he/she was conscious, he/she would respond positively that his/her private
parts be concealed unless there is a necessity. Hence, the patients has rights
and Eabilities and the Islamic legislation has defined regulations to preserve
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cupping and phiebotomy are sorts of surgery. Sometimes application of

anesthesia is necessary to undergo a surgery and the person who needs

surgery has a validity and it is divided into two parts according to the jurists
point of view:

I- Validity of obligation: It means that the human being has rights®" and
liabilites to be fulfilled and it is also composed of two parts:

a) Incomplete Validity of Obligation: This is applicable on unborn
human being such as fetus. He/she has right in inhertitance, but
he/she has no liabilites to be fulfilled.

b) Complete Validity of Obligation: This is applicable on human
being after birth whether he/she is a child or an adult®.

2- Validity of behavior: It is the legality of the obligated to be responsible
for his deeds and acts and it is based on differentiation by reason™ and
it can be categorized in three parts:

a) Invalidity of human being behavior and this comprises the infant
and the insane human being.

b) Incomplete Validity: of human being behavior and this is applicable
on childern.

¢) Complete Validity of human being behavior and this is applicable
on sane and adult human being.

Divine incidents: This is has nothing to do with the will of the human
being or his/her choice such as madness, insanity and forgetness. It also
includes gainable incidents such as drunkness. Some of these incidents
remove the validity of behavior such as madness, sleepness and
unconsciousness and some of these incidents also lessen the validity like the
case of insane person whom is considered like a child who does not attain
puberty. Therefore, the validity of behavior is conditioned on
differentiation by reasoning®, The sign of reason is attainment of puberty
and whoever attains puberty is considered sage and his/her validity of
behavior is complete and every incident occurs to him/her after that which

(1) See Sheikh Muhammed Abu Zahra, Al Wilays Ala Al-Nafs, Daru Alfikr Al-Arabi, P. §8-12.

{2} Dr. Muhammed Sulaiman Al-Ashgar, P, 78 and the following ones.

{3)  See Abbas Mutwall Hamadah, Asul Al-Figeh, Dar Al-Nahda Al-Arablya, Caxiro. 1966, P. 80 and the
fologwing ones.

“y, See Sheikh Muhammed Abu Zahra, Al Wilsjya Ala Al-Nafas, Daru Alfikr Al-Arabi, P. 8-13.
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coverage of patient body except the part needed for surgery and it should
not be transparent. At the anesthesia room there should be only the
specialists of anesthesia and they shouldn't uncover other parts of the
patient’s body which are not needed for surgery, It is preferrable to bea
female anesthetist rather than non-Muslim one in the operating room. It
must be conditioned that every body inside should leave the room when the
patient is brought for surgery in order to prepare the patient for surgery
and no need for males to attend this preparation if the patient is a female
and vice versa.

Sterlization should be applied on the site needed to be operated and not
to uncover other than the one needs to undergo surgery. After surgery is
done, the same procedure must be followed as well as recovery procedure
in order to ensure conceal of patient’s loin.

The conceal of patient’s private part is easy not a difficult job to do and
the goal from that is to preserve the patient’s body sanctuary before and
after anesthesia. A female patient if she accepted to reveal its loin before a
physician for purpose of a medical examination, for sure she would not
accept this examination be conducted in public infront of those who are not
essential to attend this procedure. Why not giving her this right while she is
asleep? (The right of covering her body).

The Islamic Sharia has given a special care for human being. It has cared
for his soul, mind and body®. This Islamic legislation aims at ensuring the
interests of people and meets their needs as well as preserving their lives and
safety of their bodies. Therefore, it imposes Islamic penalties on those who
violate or transgress other’s life or do harm to their body and hence,
treatment is permissible as the prophet Muhammad peace and blessings of
Almighty Allah be upon him said, «Allah has created medicine for every
illness or ailment, therefore seek treatment but not be treated by a
forbidden»®.

Treatment through surgery is permissible because prophet Muhammed
peace be upon him had been treated by cupping in his head and hence

(1) Dr. Mahammed Selam Madkour, Al-Madkh! Li Fiqeh Al-Islami, Dar Al-Nahda Al-Arabiys, Egypt, 1965,
p. 18 and the following ones.

{2)  See remarks of Dr. Mulammed Al-Shenqiti about rules of surgical anesthesia in the medical rules of susgery
and pertaining results, Al-Sadia Bookshop, Taif, P. 247 and the following ones.
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As for femal operation it requires a special posture such as placing, her
leg on special support and the upper half will be uncovered to enable the
surgeon sterlizes the site. After that the thighs will be covered. During this
operation many females and males whether Muslims or not including the
surgeon, anesthetic and nurses attend the operation.

In this concern, we notice that the type of gown used for surgical patients
is opened from the back and this leads or reveals parts of the patient body
as well as the transparency of the cloth sometimes. The female hair is
covered, but face and neck are left uncovered. In regard to escort of patient
to the operation theatre. This is always done by foreign males who
inlentionally touch the female patient body and in most ime, the patient
body is revealed during transportation of patient to the operation room,
When the patient body is uncovered, at operation room, most of the staff
would be male non-Muslims foreigner. While the patient would be naked
for a certain period and every body looks at him/her and it is happened this
situation is attended by unessentional personnel during the preparation of
the patient for surgery. The operation room is ulocked and it is possible for
any physician or other staff in the surgery Department to enter. It worth
mentioning that sterlization procedure is not a technical profession which
requires a skill . All the procedure will be repeated in order to regain
conscious of the patient.

A true female Muslim, who wants a surgery to be undergone in her leg
and she does not wants even a nail of her body be revealed before men
prohibited for her. How about revealing its loin before non-Muslims
foreigners and disbelievers? It happens sometimes that the body of the
patient or one of his/her limbs is regarded as laughingstock and sometimes
it reaches to the extent that some of the surgical staff convey to each other
the description of private parts of women whom they have seen.

Therefore, the matter is so serious. Rules and regulations must be
adopted to regulate this situation in order to protect the loins of Muslims
whether it is physicially or morally. Not wearing indecent clothes in
non-Muslims countries is something normal while it is not in the Islamic
countries.

The Idesl Situation:
The design of clothes (gowns) for surgical patients should ensure

-38-



* Vol, ¥, 1994, Twentieth Edition, Contemporary Jutlsprudence Research Journal *

REGULATIONS OF REVEALING PRIVATE PARTS
DURING SURGICAL OPERATIONS BETWEEN
FAIT ACCOMPLI AND REQUIREMENT

By Dr. Muhammed Abid Ba-khtmah*

The problem is revealing parts of the body during surgical operations for
the purposes of sterilization. What is the rule on this issue from an Islamic
(Sharia) point of view?

Description of this Situation:

In order to undergo a surgical operation, the patient should wear a
special clothes (gown) designed for this end. Usually, it is very wide reaches
up to the middle of the leg and it is full opened from the back. The gown
some of them are buttoned and the others are fastened from the back by
ties. The gown sleeves reach up to the middle of the arm. The purpose for
choosing this kind of clothes is the easiness of putting it off and quick
access to any part of the body whenever it is necessary.

In most hospital, it is conditioned that the patient should not wear any
underwear whether (Patient) is a male or a female. The head is covered with
a cap when the patient is escorted to the anesthesia room. He/she will be
given an anesthestic, after which the patient will be fully unconscious. Then
the patient will placed on the surgical table by the surgeon assistants and
usually they are males and it is not conditioned that female patient should
be escorted by female and vice versa. The next step would be sterlization of
the site required to be operated. This stage requires a male or female nurse
to strip off all the patient clothes, i.c. to be naked and then to be covered by
a sheet of cloth. For example an operation required to be undergone in the
neck, what happens is that the patient should be naked and then be covered
except the neck and the upper parts of the shoulders and the lower part of
the neck estimated about four fingers in size which to be sterlized in order
to enable the surgeon undergo the operation.

*  Assistant professor and consultant surgeon of Liver, Surgery Depastment, Faculty of Medicine, King Abdul
A2iz University.
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Because of the probability of such happening in this field, we find two
different situations as concerning reporting of Hadith through letter and
spirit. Some of the jurists would report a (Hadith) according to its meaning,
due to probability that it might be conveying an evidence if he reported it in
letter'®,

Some other jurists would accept a (hadith) if the narrator was
knowledgeable in language, but the single narration might come contrary
to the general fundamentals and analogy, and so those who take things as
they appear would take the correct narration as it benefits certainty, and
the application of analogy in this case is invalid for them, and the text is not
neglected for anything else. Some other jurists gave priority to analogy over
narration, except when there is a rule in that narration, and that rule can
not accommodate any other opinion. In this case the n arration is given
priority because of preponderance of the worshipping side.

2- Absence of Text:

Islam is the religion which came as the seal of all divine religions. Itisa
cormnplete religion, beneficial to all humanity, every time and in every place.
Being so, it is required to be flexible in order to accomodate all the new
occnrences which take place everywhere. On consideration that the texts
and statements are finite and the occurences, are infinite, everday we are
confronted with a totally new incident, and a Sharia rule should be derived
for it through (Ijtihad) within definite regulations. So, a case is studied and
specified, and afterwards a search is conducted in the texts so as to find a
text in which there is a rule to suite that case, or a rule for a similar case,
through anatogy. In doing all that we get assistance from the spirit of the
Sharia and the aims it intends to achieve in order that we can be able to
derive a suitable rule for that case, taking into consideration the
circumstances of the incident, the customs of the people in that particular
place, which do not contradict with the Sharia text as custom is arbitrated.

And Allah is the Grantor of all success.

(1)  Sce Sharief Al Takmasani, Muftah-ul-Musul ila fimii-Usul P.P. 26-27. Dar-ul-Kitab Al Arsbi
1972,

-36-



* Vol. ¥, 1994, Twentieth Bdition, Contemporary Jurlsprudence Research Journal

that there is no place for (Ijtihad) when there is statement in the Book of
Allah™, It is narrated about a number of jurists that they rejected (Ijtihad)
whenever they knew about the existence of a text and which they soon
apply. However, disagreement might occur between the different
(Mujtahids) on one problem, at the time when there is text on it Such a
situation is due to the extent of affirmation of the incident, and to what
extent the incident is put into effect. As regards the first matter, there is no
disagreement between the jurists that the definite text in the Holy Quran
and the correctly chained (Sunnah) is applied and it is not possible to refute
it unless it is abrogated. As for the matter with suspected affirmation,
which is the incident with single narration, it has different levels: either a
correct narration, or a good one or a weak one. When two narrations from
two different levels contradict, the stronger one is then applied. Judging a
(Hadith) as being correct or otherwise might be an issue for controversy,
where the one who thinks the (Hadith) is correct would apply it, whereas
the one who finds it incorrect would reject it. It is not stipulated for a
narration to be narrated by a big number of narrators in order to apply it,
as long as it is proved to be correct, contrary to the situation of the Hanafis
who stipulate a large number of narrators, the Malikis think that the
narration of a single source, if it contradicts with the deeds of the people of
(Madinah), then the deeds of the people of (Madinah) are given priority
over the single source narration, because the deeds of the people, of
(Madinah) is the actual collective adoption of the practical (Sunnah), so
they consider that to be in the same leve! of succession of narration, the
thing which would benefit certainty.

As concerning acting according to the text, there might be a word in the
text carrying two actual or more meanings such as the word (Nikah) which
has combined meaning of conclusion of marriage or practicing conjugal
sexual intercourse. This difference in meaning entailed that rules would
come differently when one applies one meaning and discards the other,
from the one who applies the other meaning. At the same time a meaning
of a word might fluctuate between the literal meaning and, the
metaphorical meaning or between the linguistic meaning and the Sharia
meaning it acquires.

(1}  See details on Ibn Al Qayyim, A’alam-ul-Muwagieen An Rab-ul-A'lameen Vol. 2/260-265
verified, Muhammad Muhiel Din Abdei Hameed-Dar-ul-Fikr Beirut.
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is enough that he becomes specialized in certain topice except in the case of

the absolute (Mujtahjd) who issues (Fatwa) on all problems and cases.

Kinds of Ijtihad:

1-  (Ijtihad) of (Mujtahids) is of two kinds: An individual Ijtihad in which
the (Mujtahid) individually takes up research on the rules of new
occurences without any assistance from anybody.

2-  Collective (Ijtihad) in which efforts of all (Mujtahids) are combined in
order to reach the rules on issues, and this kind is of more
consideration than the previous one.

Fields of Ijtihad:
1- Issues on which there is text:

Jurists always used to say that there is no (Ijtihad) when there is
text. This is derived from a number of verses, such as the saying of
Almighty Allah:

«It is not fitting

For a Believer, man or woman

‘When a matter has been decided

By God and His Apostle,

To have any option

About their decision

If anyone disobeys God

And His Apostle, he is indeed

On 2 clearly wrong Path»'",

Jurists also relied upon correct (Ahadith) narrated in the (Sahihain) from
the (Hadith) of Ibn Abbas, that Hilal Ibn Omayah accused his wife of
having committed adultery with Shuraik Ibn Sahma. That accusation was
directed infront of the Prophet, peace be upon him, who mentioned the
Hadith of cursing, and he peace be upon him said, «wait until she delivers.
If her newborn was such and such, then it is of Shuraik, and if it came as
such such then it is Hilal’s newborn. The woman delivered and the
newborn was like the description of Shuraik then the Prophet, peace be
upon him said, «if not for the verdict in the Holy Book of Allah, I would
have had another settlement with her». Having this evidence, we can se¢

(1)  Surat-ul-Ahzab Verse 36.



* Yol V, 1994, Twentieth Edition, Contemperary Jurlsprudence Research Journal *

adultery, there is no disagreement or controversy on that among
Muslims, becaue in these situations right is unique and specified.

2- (Al Musaweba) This is the group of people who think that every
(Mujtahid) is right, even if that was attained by only one omong them,
What Abu Yousuf ”'said, which we agree with, is that right is unique,
and a (Mujtahid) is either right or mistaken, according to the saying of
the Messenger of Allah, peace be upon him, in which it is stated that
a (Mujtahid) is rewarded in both cases, as long as he is running after
the truth, but if he was making certain the thing which he knows to be
wrong, then he is undoubtedly sinful.

Levels of Ijtihad:

The jurists of (Usul) fundamentals, have made distinctions between the
levels of (Mujtahids) and considered those to be four stages®.

Firstiy:

The (Mujtahid) in Shara’. These are the independent (Mujtahids) who
extract the rules from the Holy Quran and the (Sunnah) and conduct
analogies, and issue out (Fatawa) on interests whenever they see these
interests. This is given the term absolute (Ijtihad).

Secondly:

The affiliated (Mujtahids). These are the (Mujtahids) who adopt the
opinions of the Imam on the fundamentals and disagree with him on the
branches, even if they end up with the same or similar conclusions in
general, as those of the Imam with whom they are keeping good relations.
Thirdly:

The (Mujtahids) in the (Mazhab) or school of thought. They follow the
Imam in the fundamentals and in the branches.

Fourthly:

The (Mujtahids) of preponderane, these are the (Mujtahids) who weigh
and assess the different opinions and preponderate between them,
according to the different methods of preponderance.

A (Mujtahid) is not supposed to have reached the level of (Ijtihad) in all
topics of (Figh) jurisprudence, contrary to those who advocate that, but it

(1)  Same previous reference P, 261,
(2)  See Al Shawkani, Irshad-ul-Fuhul P. 261, ,
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descendance, as relying on the incidents. In this concern, the Messenger of
Allah, peace be upon him, said, «If the one in authority applied his own
independent reasoning and he was wrong, he will be rewarded once, and if
he applied his independent reasoning, and he was right he will be rewarded
twice'™.

Ibn Hazm thinks that a (Mujtahid) is one of three people!®, either
someone who is right, upon whose opinion we make sure that it is accepted
by Allah Almighy, or someone who is wrong upon whose opinion we make
sure that it is rejected by Almighty Allah, someone.whose opinion is
unsettled whether it is right or wrong to Allah Almighty. Ibn Hazm also
thinks that the one who is wrong is of two kinds®: a wrong one who is
excused. This is the person who does not make a mistake intentionally, He
is the one who estimates that he is right in his (Iitihad). The second kind is
the wrong one who is not excused. This is the one who knows the wrong
but intentionally ignores that or the one who does not make his (Ijtihad)

certain.

On contemplaing on the rule on the (Ijtihad) of (Mujtahid), one would
find two trends:

1- (Al Mukhati’a) These are the people who think that right is unique in
each case, other than this right, anything else is wrong, this trend is
represented by Ibn Hazm and Al Baji, and this is adopted from Imam
Malik, Imam Abu Hanifa, Imam Shafie and most of the other jurists.
However, all of those jurists, with the exception of Ibn Hazm, think
that right is not specified, but with Allah Almighty it is, because it is
impossible for one thing at one given time, and with one given person
to be (Halal) and (Haram). The companions of the Prophet, peace
and blessings be upon them all, used to tell one another that one is
mistaken when one commits a mistake'?. But in the field of
definitism which is known from religion by necessity, such as the
obligation of the five prayers, fasting Ramadan and prohibition of

{1}  Sahih Al Bukhari with Fat-hul-Bari 13/318, verification sheikh Abdel Aziz Tbn Baz, Sahih
Muslim, Al Nawawi 1382.

(2)  Previous reference 8/137-138.

(3}  Shawkani, lrshad-vl-Fuhul P. 261.
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5-

6-

language to enable him understand Arabic address and Arabic
usage'’). The one who ignores that woukd not grasp the meaning. In
this concern Imam Shafie said the one who ignores the Arabic tongue
will not understand the verses of the Holy Book in its numerous
insinuations and the different meanings, and the one who knows that
tongue will not have that difficulty. Drawing the attention that the
Holy Quran was descended in the Arabic tongue is an advice to ail
Muslims that to know that tongue is a an obligation which Muslims
should not neglect®.

The Mujtahid should know the situations of consensus, 50 as not to
give (Fatwa) away from that the consensus .

The (Mujtahid) should understand the aims of the Sharia in its
perfection, because it is based on the consideration of interests. Al

Shattibi divided these interests into three categories ",

a) Necessities: These are necessary needs which are indispensable for
the establishment of the interests of this world and the interests of
the Hereafter, otherwise mishief would befall people. These
necessites are five in number, protection of religion, the self,
offspring, the mind and wealth.

b) Needs: These are the allowances needed for aleviation of
narrowness and difficulty from people such as permission to
shorten prayers for the traveller.

¢) (Tahsinat) - Improvements: These are the situations of taking the
best of customs and rejecting that which is abhored by the self and
minds.

The (Mujtahid) should have the ability to deduce and extract, with the

consideration of the aims of the Sharia, and knowledge of the

question of analogy, and having ability to relate branches to their
origin as they both have the same common cause.

Rule On Jjtikad of A Mujtahid:

A Mujtahid may hit the right thing or may go wrong, according to his
knowledge of evidence, and his understanding of the circumstances of

1)
(2)
@)
@

Same above reference 2/352,
Safie - Risalat P. 50.

af Ghazali, Al Mustafa 2/351,
Al Shattibi, Al Muwafaqat,
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himself""’. He must'be knowledgeable in the Book of Allah Almighty
because it is the origin which is indespensable for knowing the rules.
However, knowledge of the whole Book is not stipulated, but only
knowledge-of the part related to the concerned rules. Also learning all
the verses of the rules by heart is not stipulated, but the (Mujtahid),
the one undertaking (Ijtihad) should know the positions of these
verses 5o as to refer to them at the time of need®. He should be
knowledgeable on the abrogation in the Holy Quran, so as not to
apply a rule which had been superseded. He should also know the
reasons for the descendence of verses and the situation in which it was
descended because that knowledge would help understanding the
meaning of the vers.

The (Mujtahid) should be knowledgeable in the (Sunnah), as it is
explanation of what is narrated in the Holy Quran. The (Mujtahid)
should know the sayings of the Prophet, peace be upon him, which
are related to the rules, and he should know the position of each topic
s0 as to refer to it easily at the time of need . He should also know
the abrogation in (Hadith), and have ability to distinguish between the
correct (Hadith) and the weak one, and he should know the reasons
and situations in which a certain (Hadith) was narrated. A (Hadith)
might have been narrated in certain circumstances which might
change, rendering the Hadith in a state of abrogation. The (Mujtahid)
should also be knowledgeable on the other disciplines which assist in
understanding the (Sunnah) and knowing how a certain Hadith relates
to a particular problem.

The (Mujtahid) should be knowledgeable on Arabic language, as the
Holy Quran and the (Sunnah) are both in Arabic tongue. Failure to
know Arabic language leads to misunderstanding the text, and
conseguently to failure and inability to extract a rule from its original
sources. That is why a (Mujtahid) needs to know an amount of

{1}
@
3)

Ghazali, Al Mustasfa Vol. 2/350.
Same abover reference 2/350-351.
Same abover reference 2/351.
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(IJTIHAD) AND ITS DIMENSIONS

Dr. Almakki Aglayna'

The Islamic legislation relies on 2 number of sources which are
considered the references for all Muslims to use when they want to reach a
certain case which they face, These sources are either main sources
represented by the Holy Book, the (Sunnah) or minor sources which have
(Iitihad) «independent reasoning as one of them. (Ijtihad) is obligatory on
Muslims in order that they know the rules of the Sharia on the situations
which they confront.

(djtibad):
1-  According to the jurists, (Ijtihad) is elaboration on the review of

something which would not bring any blame, when there is scope for
elaboration®”. In the terminology of the fundamentalists, Al Shattibi
defined (Ijtihad) as exertion of the atmost effort and elaboration on it,
either for attaining the Sharia rules or in applying them®. Therefore,
(1jtihad) means the best effort exerted by the jurist and elaborating on
it in order to reach a Sharia actual rule guided by evidence, and apply
that in consideration of the aims of the Sharia.

Conditions of (Ijtihad):

2-  For someone to undertake (Ijtihad), it is stipulated that he must be a
trustworthy just person, who is avoiding all kinds of disobediences
reflecting on the course of justice. This condition is a must in order
that his (Fatwa), independent reasoning on a religious enquiry be
considered and reliable. The one who is not trustworthy or just, no
(Fatwa) of his would be accepted, but he may apply what he thinks on

-Faculty of arts and human studies Tatwan, Morrocco.
{1) Shawkani, Irshad-ul-Fuhul.
(2)  Shattibi, Al Muwafaqat Fi Osool-ul-Sharia 4189, Comment by Abdullah Draz-Rahmaniyah

Press, Egypt.
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Among you laugh at others
It may be that

The (latfer) are better
Than the (former)

Nor let some women
Laugh at others:

It may be that

The (latter) are better

Than the {(former)

Nor defame nor be
Sarcastic to each other,

By (offensive) nicknames» !

In another verse, Almighty said:

«Nor speak ill of each other
Behind their backs

Would any

Of you like to eat

The flesh of his dead
Brother? Nay ye would
Abhor it»®,

At the same time Islam obliged the individual to preserve and protect the
dignity of the society, so it prvented him from committing vices or
spreading wrong practices, nor even seeking personal profits through
trading in forbidden substances and all that would bring destruction on the
values of the socity. Islam prohibited such practices along with prohibiting
aduitery and all that would lead to it in order that virtue reigns.

And Allah is the Grantor of all success.

(0 Surat-vl-Hujurat from verse 11,
{2)  Surat-ul-Hujurat from verse 12,
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As for the unintentional killing, (Deiya) blood money or expiation is
imposed.

b) Moderation in the domain of property preservation:

As Islam preserved and protected the blood of the Muslim, it also
preserved and protected his wealth and property. So, it protected his right
of ownership within equitable Sharia rules. There is no usurpation of that
wealth, but only taking through (Halal) permissible means, neither theft
nor robbery. However, this wealth should serve the rights of the society,
and should not be taken except on good will from the owner. The
Messenger of Allah, peace be upon him said, in the farewell Hajj, «your
blood, your wealth, and your honour are forbidden for you to violate, like
the sanctions in this day and this month and this place».

¢) Moderation in the domain of

sanctuary of privacy

Islam protected the right of personal independence and privacy. On these
lines Islam forbade spying, or intruding other people’s homes without
permission. Allah Almighty said:

«0 ye who believe

Enter not houses other than

your own, until ye have

Asked permission and saluted

Those in them»™".

In another verse, He Almighty said:
«And spy not on each othe»®.

d) Moderation in spreading
virtue in the society

This can obviously be seen in maintaining the right of personal dignity.
It is not permissible in Islam, to humiliate the human being, whether in his
presence or in his absence, or even use him as subject for sarcasm. Allzh
Almighty said:

«O ye who believe

Let not some men

(1)  Surat-ul-Nur from verse 27.
(2) Surat-u}-Hujurat from verse 12,
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nature, came with this moderate system in which the individual would not
undergo any injustice for the sake of the group, and the group would not
be aggrieved for the sake of the individual. The legistative rules of Islam do
not deluge the individual with unrealistic, fake rights, nor burden him with
crippling destructive duties, but rather oblige him with what he can bear.
The duties imposed on him are compatible with the rights he gets, in such
a way in which all his rights are fulfilled to the extent to preserve his
humanity and his personal dignity. The aspects of moderation in this
domain can be seen in the following:

a) Moderation in the domain of

preserving one’s right in life

The Islamic moderate legislative rules forbade killing absolutely. Allah
Almighty considered killing one of the seven cardinal sins. He Almighty
warned that the one who kills a believing soul intentionally, will be in the
eternal torment in Hell. That is why Allah Almighty forbade killing and
ordained on the sons of Isracl and on the Muslims afterwards that:

«That if anyone slew

A person - unless it be

For murder or for spreading

Mischief in the land-

It would be as if

he slew the whole people

And if anyone saved a life

It would be as if he saved

The life of the whole people»m.

The Sharia imposed (Qisas) punishment on intentional killing, unless the
guardians of the killed person forgive the killer or accept a substitute. In
this concern Allah Almighty said:

«0 ye who believe
The law of equality

Is prescribed to you
In cases of murder»®,

(1) Surat-ul-Maida from verse 32.
(2) Surat-ul-Bagara from verse 178.
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straightness of child education in Islam is to pay concern for the
implementation and development of the educational systems, in order
to make of them a course in Islamnic education. Efforts of parents and
teachers should be coordinated 5o as to serve this objective through
good performance and setting the good example in education,
departing from the fact of moderation, having as example the
education of the Prophet, peace be upon him. Part of this education
is the choice of a good wife so that her offspring would grow up as
good, able to contribute in all issues with strength and responsibility.
4- Islam is also moderate in
the question of divorce

Islam did not permit divorce in absolute permission, without putting
measures and restrictions on it, so that the destruction of a home would not
be so easy, but Islam was moderate, Divorce was allowed when all other
methods fail to solve the problems which might errupt in married life, and
when mediation between the disputing husband and wife becomes infutile.
At this moment divorce would be allowable. The husband will have the
chance of two revocable divorces and a third irrevocable one, where his
ex-wife will not be permissible for him to remarry unless she marries
another husband and the marriage be consumated. In its moderation, Islam
considers divorce the most abhored permissible act to Allah Almighty The
Messenger of Allah, peace be upon him, said «The matter will not be left to
people to play with the bounds of Almighty Allah, when one of them
would say to his wife I divorced thee, I reinstated thee, I divorced thee» ™,

Thirdly: The legislation of Islam is
moderate in the social system

Islam is a moderate system, in between the free interprise system, the
system which indulges the individual on account of the group, giving him
formal rights and does not impose on him any social duties, and between
the collective system in which the individual is severely oppressed, having
no rights, and freedom unrecognized, and no consideration for his wishes.
The Istamic system is the good correct system as it gives consideration to
these two aspects, the individualism and collectivism and no one of these
would dominate the other. [t is no wonder that, Islam, the religion of

() Sunnan Ibn Majeh Vel. | P. 318.
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purpose of multiplication and preservation of the species ") All this is
done through a Sharia frame accepted by the correct good nature.
That is why Islam does not accept illegitimate relationships. Only the
relationships within wedlock are given consideration.

Islam is moderate in the
question of polygamy

Islam is holding a moderate place between those who permitted
polygamy for an indefinite number neither any restrictions, and
between those who rejected the idea of polygamy completely even at
necessity. Then Islam came as a moderation between the two. So
Islam permitted for one man to have more than one wife up to four
wifes at a time, but, however, the doubt that the husband might not
be just and fair in his material justice, not the emotional one, between
the wives, was made a base for the impediment against polygamy, and
hence be satisfied with one wife. Allah Almighty said:

«But if ye fear that ye shall not

Be able to deal justly (with them)

Then only one» @,
Islam is also moderate in the guestion of bringing children up and
educating them. In this concern we see that there are some societies
which tend to lose contact with their children under false pretext of
getting liberated from the social and psychological restrictions, while
other societies tend to follow severe meansures in bring up and
educating children. In its moderation, Islam sets the foundations of
child bringing up and education on two substantial factors, the first
one is abligation by the Book and the (Sunnah) and the second one is
allowing for the child’s faculties and capabilities grow and develop
naturally and hence react constructively with his environment, and
pay due respect to his parents and appreciate his brothers and sisters
and grow up independently, able to affirm the Islamic entity in every
personal act or behaviour. One of the systematic foundations for the

(1) Muhammad Ahmad Faraj Al Sanhouri, lessons in lineage for doctorate section in Faculty of

law, Cairo University, 1972 P. | scc also Muhammad Al Dhanawi, The Iilamic Marriage, ad
challenges. Published {1400) Befrout. P, 117, also Muhammad Qutb, Man between Matier and
Lslam P.P. 248.249,

@)  Surat-ul-Nissa from verse 3.
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control its own movement, let alone the movement of human beings
who possess minds, knowledge and wisdom.

It is unbecoming to leave people for chance, without any system,
relying only on the false and invalid judgments whenever a problem
comes in their way, or even they search for the solution in the
intellectual product of a human being, in order to control their
relationships.

It is for sure that nothing will guide man in the right straight path
other than the legislation of Allzh The Benevolent, with its

moderation and effectiveness. Almighty says:
«Or, who has made the earth

Firm to live in, made

Rivers in its midst, set
Thereon mountains immovable
And made a separating bar
Between the two bodies

Of flowing water?

(Can there be another) god
Besides God? Nay, most

Of them know not»?,

The solid truth is that the system of the Holy Book and the (Sunnah) in

the statement of permission and prohibition is the system of moderation, a
system which is capable of leading humanity at all times and all places in
the right path.

Secondly:

The legislation of Islam is moderate in the family circle, as an example of

its moderation in all aspects of life. This can be seen from the following
facts:

1.

Islam is moderate in the legislation of marriage itself. Islam prescribed
introductions for that ritual as in declaration of engagement.
Marriage is based upon firm grounds, and it is considered a divine
system set up for the good of all humanity, and in which the male and
the female meet legitimately through a natural attraction® with the

{4} Surat-ul-Nam! verse 62, )
) Dr, Muhammad Tbn Ahmad Al Saleh, Disadvantages of Marrylng Foreign Women, Journal

of Islamic Research, 1972 P. 1.
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not be attained unless that legislation was characterized by
moderation.

2-  When Allah Almighty orders or prohibits, He, Almighty, by doing
that would legislate what would definitely comply with the nature of
the human being and with the changing times, only moderation can
contain that.

3- Moderation of Islam in legislation would achieve the good for all
people and would deter the satan from having its hold over man.

4- The Moderation of obligations in Islam i.e. in the domain of
permission and prohibition, would prevent man from disobeying
Allah Almighty.

5- The bounds of Allah Almighty are moderate. Man should not
transgress these bounds after having received the divine orders:

«These are the limits

Ordained by God

So do not transgress them»".
Man should not approach these bounds:

«Those are the limits
(Set by) God

Approsch not night there to» ®
Moderation in the legislation of Almighty Allah is supported by the

major facts which confirm that the remedy of the human ills will not be
good enough except through the application of the system designed by
Almighty Allah. These major facts acknowledge that:

1-  The moderation of the system of Islam indicates unity and uniqueness
of Allah Almighty for He is the Creator and The One who knows
what is good for His creatures.

2- Itis not appropriate to abandon the legislation of Almighty Allah,
and rely on what is named the secular law, simply because the creature
can not create, and that nature in itself is a creature directed by the
orders of Allah Almighty alone. It is an entity which in itself, does not
have neither mind nor knowledge nor any wisdom. So how can it

) Sunwl-lllqm from verse 229.
2) Surat-ul-Bagars from verse 187.
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prophet, peace be upon him, «1 assure you that I am the one the
most fearful of God amongst you and the most pious and
obedient to Him Almighty, but still, I fast and I break my fast, I
wake up and I sleep and marry women. The one who deviates
from my (Sunnah) way, is not related to me».

Fifthly: Point of Departure is

The Cleare Divine System

The moderation of the Islamic legislative rule requires, when applying
(Ijtihad) independent reasoning, finding solutions for the new occurence,
always departing from the clear divine system as in the Holy Book and the
(Sunnah). In explanation for that:

i- The contemporary Muslim is facing so many challenges: intellectual
and ideological, and he has no alternative other than holding fast to
the Islamic system in all kinds of (Ijtihad) concerning finding
solutions to social problems.

2- The system is the base for the clarity of the objective. This clarity of
the objective is the criterion of shouldering responsibility which
transcends the limits of individual responsibility. The
acknowledgement of Islamic legislative rules would not be completed
without reference to the two basic sources which are the Holy Book,
The Quran, and the (Sunnah).

3- The system of Islam in legislation is a scientific actual system by which
Muslims can challenge all the deficient secular systems. For this
reason it is not permissible to imitate the others in their legislations but
rather to depart from the Islamic system and the Islamic legislation.

Some Aspects of Moderation

in Islamic Legislation

Firstly: The Legislation of Islam is Moderate

in Permissions and Prohibitions

When Islam was descended, it did not exaggerate in stating neither
prohibitions nor permissions, but rather took a moderate course in

legislation as concerning permission and prohibition, for the following
reasons:

1-  Islam is the seal of all religions, and its legislator is Allah Almighty,
and its legislation must be qualified to last until Doomsday. This can

-21-
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a) Thereis no restriction on the requisites of life as long as one
satisfies the requisites of faith as seen in the performance of
prayers. Allah Almighty says:

«And when the prayer

Is finished, then may ye
Disperse through the land
And seek of the Bounty
Of God».

b) Thereis no restriction on man to have his share in life as long as
he has worked for the Hereafter as he is ordered to do so.
In this concern Allah Almighty says:

«But seek, with the (wealth)

Which God has bestowed on thee
The Home of the Hereafter,

Nor forget thy portion in this
Worid, but do thon good

As God has been good

To thee, and seek not

(Occasions for) mischief in the land
For God loves not those

Who do mischief»"”
¢) Manisordered by Almighty Allah to beseech from Him, not

only the bounties of this world but also the rewards of the
Herafter, In this concern Allah Almighty:

«Qur Lord! Give us

Good in this world

And good in the Hereafter
And defend us

From the torment

Of the Fire»®. _
d) The Messeager of Allah, peace be upon him, warns Muslim not

to deviate from his way (Sunnah), and he addressed those who
invented their own way, which is contradictory to the way of the

(1) Surat-ul-Qasas verse 7.
@ Surat-ul-Baqara verse 201,
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moderation in the look towards life, and in this sense, life is not an
end but a mean leading to the Hereafter.

Islam rejects anything to violate this moderation. It rejects the
presence of rules that prohibit the adornments of Almighty Allah, as
it rejects the rules which call for extravagance and indulgence. In this
concern Allah Almighty says:

«0 Children of Adam

‘Wear your beautiful apparel

At every time and place

Of prayer: eat and drink:

But waste not by excess

For God loveth not the wasters

«Say: Who hath forbidden
The beautiful (gifts) of God
Which He hath produced

For His servants

Aund the things, clean and pure,
(Which He hath provided)

For sustenance?»

Fourtbly: Balance Between The
Spiritual and Material Aspects

The Islamic legislative rule is a neutral rule. For this reason balance
between the spiritual and the material aspects is so evident. In Islam
there is no dominant powers other than the power of faith, therefore,
no one has the right in enforcing the idea of satisfying the material
aspect alone without giving consideration to the spiritual aspect. Also,
Islam does not acknowledge the idea of paying unemployed people on
the assumption that they are devoted to worship. It is not permissible
to enforce this meaning. In Islam there is no seclusion from the world
under the pretext of devotion to worship. The one who does not work
is not considered a religious person, nor the one who does not get
married. Moderation of Islam in this concern is so clear in a number
of legislative verses, and this can be noticed in the following:

() Surat-ul-A'araf verses 31-32.
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who thought that man resembles dump animals, and so they set forth
for him such laws that would permit for all kinds of profligate
behaviours which would not be accpeted by any sound mind or any
conscience. But Islam has its comprehensive outlook of man. This is
an outlook of honour and appreciatidn of all the attributes and
characteristics without forgetting human desires and inclinations.

For this reason the Islamic legislative rule presupposes the readiness of
the human being for indulging in profligate acts, and hence it sets
forth precautionary measures to fight this inclination with wisdom
and good preaching, and then afterwards comes punishment in this
world and in the Hereafter. The rule as well understands the
inclination of man for doing good, and hence it develops this
inclination and acknowledges any kind of act which man makes in
these lines and comes compatibie with the rules. In this concern Allah
Almighty says:

«By the Soul

And the proportion and order

Giventoit

And its enlightenment

As to its wrong

And its right

Traly he succeeds

That purifies it

And he fails

That corrupts it»™®

The Islamic legislative rule is keeping away from torturing man and
hurting him through deprivation, or regarding him as being merely an
embodiment of eternally vanishing matter, because man in Islamisa
spiritual as well as material entity, and because of that the Islamic
legislation was founded on the comprehensive treatment i.e. treatment
of all the matters which satisfy the bodily needs of man and the
matters that satisfy the spiritual needs of man.

This rule makes balance between this world’s needs and man's needs
directed towards obtaining the bliss in the Hereafter. The rule here is

() Surat-u}-Shams verse 7-10.
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Disperse through the land
And seek of the Bounty
Of God, and celebrate
The Praises of God
Often (and without stint)
That Ye may prosper»"”.

2- Islam made of the Islamic legisiative rule a middle point between the
material side and the spiritual side, and hence it did not allow one side
to dominate the other.

3- The Islamic legislative rule balances accurately the activities of man.
It balances between the amounts and methods of practicing this or
that activity, in order that no one side dominates the other. Islam gives
consideration to both the bodily needs and the spiritual needs, and
balances between them. So, worship would not dominate man’s
efforts for earning a living nor dominates the need to education, nor
any one of them dominates the side of developing and settling in the
earth, and neiher one of these activities would preoccupy man from
implementing the Sharia of Almighty Allah on this earth®®,

Therefore equilibrium in the field of worships is an inseparable part of
the nature of the Islamic rule.

Thirdly: Establishment of Moderation
of Islam is the Domain of Morals

The moral obligation in Islam is an inseparable part of the Isiamic
legislation®. When morals oblige in Islam, that is because it is the
requirement of the belief of unification. So the legislative rule in the
domain of morals crystalizes the moderation of Islam in this aspect,
departing from the following facts:

1- Islam holds a moderate place between the extreme idealists who
separated between man and his humanity, and set forth for him some
rules which he can not apply, and between the extreme materialists

(1) Surat-ul-Jumu'a verse 10,

{9 Muhammad Quth: The Islamic Thought as Alternative to the Imported !deas and Ideologies.
Lecture given at the second session of the World symposium of Muslim Youth, included in the
book Contemporary Islamic Thought lssues, Printed 3 P, 393,

(3 Dr, Muhammad Shitta Abu Sa’ad, Nature of Moral Obligation in Islam, Contemporary
Jurisprudence Research Journal Vol. 12 P, 38,
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he is obliged to do so, as he is master in this world and at the same
time a servant to God,

The moderation of the Islamic legislative rule, in affirming the
moderation of believing, affirms that it does not disregard the intellect
as some other rules do, and does not disregard the text as others do,
but makes of the text the origin of understanding the reality of faith,
and makes of the intellect the origin of the application of that
understanding, and hence the intellect would be complementary to the
text and giving assistance to man to comprehend things in which he
might be lead astray, particularly when whims overcome him and
hinder him from grasping the truths. Here we can see that the Islamic
legisiative rule honours the human mind as it is created by the One
Who created this world.

Secondly: Emphasis of Moderation
Of Islam in Worships

This can beseenina npmber of issues such as:

1-

Islam makes worship conditioned on the absolutism of the legislative
rule: There is a rule that says:
«But God hath permitted trade»

However, the decisive prohibition of trade when the call is made to
Friday prayer is best for believers. Allah Almighty said in the Holy
verse:

«Oye who belleve

When the call is proclaimed

To prayer on Friday

(The Day of Assembly)

Hasten earnestly to the remembrance

Of God, and leave off

Business (and traffic)

That is best for you

If ye but knew» ("

«And when the prayer

Is finished, then may ye

(1} Surat-ul-Jumu'a verse 9,
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legislative rule, then he would loose the way to truth. Allah Almighty
says in this concern:

«That is because God- He

Is the Reality, and those
Besldes Him whom they invoke
They are but vain falsehood
Verily God is He, Most High,
Most Great»™,

Islam calls for believing and having faith, but based on what is proved
by conclusive evidence. Other than that Islam rejects and considers
illusive, and the origin of that is found in the Holy Quran:

«Say, produce your proof
If ye are truthful»®.

The Islamic moderate legislative rule can not emanate from other than
Islam, and if a non Islamic rule was valid, its validity is only
temporary and it would bring a lot of mischief with it if applied.

As the Islamic legislative rule is affirming the moderation of belief,
then it is a rule with constant existence, as it does not express a
vanishing imagination, such as saying that the univrse is the only true
existence, as it does not express any superstition, Islam does not look
at the legislative rule with a look of injustice, but rather looks at it
with justice and impartiality, departing from the fact that all the
universe is the creation of Allah Almighty, and that nothing is more
eligible between people other than the legislation set up by Allah
Almighty, as He, Almighty is The Creator and Organizer of the whole
universe.

The Islamic legislative rule is a rule for civilizational consecutive
implementation. It does not get annoyed by a real development or by
a wise civilization or by the fruits of constructive knowledge. That is
why this rule does not permit for attributing the characteristics of God
to man, whatever man’s place may be. Man, in Islam is a creature of
Allah Almighty, and he should apply the Sharia of Aimighty Allah, as

(1) Surst-ul-Haj verse 62,
(2) Surat-ut-Bagera from verse 11,
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Fifthly: Acceptance:

One of the characteristics of the Islamic legislative rule is that it is an
easily acceptable rule from the side of the servants of Allah. The big
mistake of those people who say that stoning the culprit adulterer to death
is a cruel act, is due to their misunderstanding of the nature of the Muslim
self which submits and accepts what Allah Almighty legislated and
accepted for His creatures. That is why even the adulterer himself used to
come to the Prophet, peace be upon him and confess to him about
committing adultery and request that the prescribed punishment (Hadd) be
imposed on him, so as to be purified of his sins. This means that the Islamic
Jegislative rule is not an injust rule, but injustice comes from the
imagination of the enemies of Islam who would like for the Muslims to
have the same nature as theirs and the same psyche. But this is impossible
because the psyche of the non-Muslim is not engulved by the purity of faith
and unification, and that is why it becomes difficult for it to understand
that the imposition of {(Hadd), the prescribed punishment is in itself a
purification for the culprit sinner.

Requisites of Maderation in

The Islamic Legislative Rule

Firstly:

Confirmation of the Islamic Legislative rule as being an idea of
moderation of faith: As the Islamic legislative rule is a moderative rule, it
is by necessity a realistic rule in its format and its wording. It does not give
much coasideration to imagination or superstition, and does not oblige
anybody forcibly and without convincing, as it is in essence a response to
the call of the mind and intellect within the frame of the text. The focus of
this reality is seen in the following:

1- Allah Almighty, when prescribing an order, would not prescribe
something impossible to be attained, and would not order except
something which is understood, and beneficial to man. He would not
order something which is imaginary, or a mere logic with no spirit.
But rather, Islam intermarries between these and forms the moderate
rule in which the possible meets with the understandable, with the
beneficial, with that which is consistant with the mind and logic,
within the frame of the requirements of the text. If, after that,
anybody thinks that there is more feasible rule than the Islamic

.14 .
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Fourthly: Capability:

The moderation of this rule means its capability of controlling the
relationships between people in all aspects of life, such an appropriate and
balanced coatrol, depending on the impartiality of the Isiamic legislative
rule itself. It emanated from a divine source and hence it is liberated from
all kinds of dominating influences. It does not serve a limited number of
people only, but on the contrary it is capable of satisfying all the categories
addressed by its judgments. It is not meant to satisfy a special need but all
needs, as it continues in its contro! over the relationships of people, having
as objective the achievement of the Islamic public order and for doing that
it entails things such as:

1-

The moderation of the Islamic legislative rule is a rule that reflects the
Islamic character, although it would not satisfy a non Islamic
character unless that character opts to respect the Islamic will.

It is a rule expressing the Islamic mentality. The Islamic mentality is
not a mentality of empty sophistication or argumentation, neither has
it superficial overview of things, but it is rather a logical mentality as
long as that logic was an Islamic one in reality and not in appearance.
The Islamic logic is not satisfied with the mental ability and mental
argument only without the text, but it rather looks at things from the
perspective of understanding the Holy Book and the Sunnah
correctly, and it acknowledges that the Islamic thought is a
behavioural and moral framework which puts work forward to be a
symbol of the Islamic Ummah and restricts the practical conduct to
comply with all Islamic values.

It is a rule that expresses the Islamic psychology. The Islamic
psychology is a balanced and stable psychology in which the Islamic
idea reacts with the Islamic character in order to achieve the bases of
stable conducts. The Islamic legislative rule, which gives consideration
to the Islamic psychology, would never allow for any profligate acts,
or leave the human instincts unrestricted away from the fundamentals
of the Islamic faith, but it is rathr a systematic rule which aims at
transforming the concepts into principles of conduct and the ideas
into realizations, as long as they are found within the general Islamic
system.

-13-
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hand a rule of warning, and on the other a rule to bring forth good and
deterring from the bad, and a call to hold fast to piety in every matter that
a Muslim does, This can be explained through the statement of the

following facts:

3-

It is narrated about Abu Huraira, blessings of Allah be upon him that
he said, «when this Holy verse was descended, «And admonish thy
nearest kinsmen» ("), The Messenger of Allah, peace be upon him,
called all the tribe of Quraish, infront of him. He, peace be upon him,
generalized in this talk and then particularized, and he said, «You
sons of Ka’ab [bn Lua’y save yourselves from Hell, You sons of Abd
Shams, save yourselves from Hell, You Fatima Bint Muhammad,
Save yourself from Hell, for I have nothing that would protect you
from God®, Saving oneself would not be achieved except through
holding fast to the legislation of Allah and through that, security
would be achieved.
Security in the application of the Sharia of Allah Almighty is total
security, including security from dangers anid perils with all its kinds
or from whatever source it may come or by whatever method.
Injustice is the only thing that removes and eliminates security, and
there is no one doing more injustice than the one who deviates from
the moderation of the Islamic legislative rule and adopts another rule.
Allah Almighty says:

«Nor was thy Lord the one

To destroy a population until

He had sent to its centre

An apostle rehearsing to them

Our Signs, nor are We

Going to destroy a population

Except when its members

Practice iniquity» *,

The only way of Salvation is to respond positively to the call to what

Allah Almighty legislated and accepted.

(1} Surst-ul-Shu'ara verse 214,
2y Muslim vol. I P,P. 85-348.
) Sumst-ul-Qasas verse 59.
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3-

Benefaction agrees with the correct conceptualization of the legislative
rule, on the consideration that it is a divine rule rather than human.
This correct conceptualization confirms that it is based on the truth of
belief and with unification of Almighty Allah, The Greatest of
Legislators. As agreed, true knowledge, is that, it is no knowledge that
which does not comply with the truths of the legislation of Almightly
Allah,

Benefaction of the Islamic legislative rule is evident in the domain of
civil transactions, through the principle of «no harm and no
reciprocating harm»™. or «devouring people’s property
wrongfully»®, «fulfilment of promises»®. In the domain of criminal
procedure, punishment imposed would satisfy the aggrieved one and
his family, particularly in the crimes in which the rights due to
Almighty Allah are dominant, for the saying of Almighty Allah:

«Oye who believe

The law of equality

Is prescribed to you

In cases of murder»'.

Punishment would also achieve good, and all the good as seen in equity,

as it would achieve public and private deterence and eliminate the tendency
towards crime as it threatens and straightens.

Thirdly: Security:

Moderation definitely represents the region of security and the state of

being away from danger. The outer skirts are always subjected to danger
and mischief not like the centre. It is protected and guarded by its
surroundings. The same thing applies on the system of the middle (centre)
and the (Ummabh) in the middle .

It is no doubt that holding fast to the Islamic legislative rule would

achieve security for people of faith, For this reason this rule was on the one

()]
@

&)

“
&)

Dr. Muhammad Shitta Abu Sa’ad, The Future of Islamic legislation 1986 - p.p. 1-70.

Dr. Muhammad Shitta Abu Sa’ad, Interpretation of The Sudanecse Fundamentals of The
Judicial Rules, 1984, P.P. 1-230,

Sheikh Abdullah 1ba Suleiman Ibn Manie, The Promise and the Obligation to Fulfit it

Religiously and Judicially». Contemporary Jurisprudence Research Journal Vol. 16 P.P. 6-33.
Surat-ul-Bagara from verse 178,

Dr. Yousuf Al Qaradawl, previous reference P, 125.
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designated for a period of time which had already been surpassed,
after the emergence of the contemporary materialistic progress. As
part of their oppressive practices of assault, they threaten and torture
and assassinate those who are holding fast to it. However, their
allegations can easily be refuted, through soundness.

Secondly: Benefaction:

The benefaction of the Islamic legislative rule can be seen in so many

aspects, most important of which are the following:

1-

Benefaction is an attribute closely linked with the Istamic (Ummah),
as it is by necessity linked with the legislation of Allah Almighty who
says in His Holy Book:

«Ye are the best

Of peoples evolved

For mankind» "\
In another verse He Almighty said:

«Let there srise out of you

A band of people

Inviting to all that is good»®,

The good here refers to all that is acknowledged by the Sharia, and
advocated for by it, which is the call leading in the way to felicity, in
realization of the saying of Almighty Allah:

«They are the ones

To attain felicity™».

Benefaction is substantially connected with the source of the
legislative rule and its effect, essence and appearance. This rule has
come from a divine source, and it has never been set up by a human
being, but it is God Almighty who prescribed it, and this is the secret
of its benefaction. In the end it is human in effect, as its objective is to
achieve the social reform and the reform of people’s way of life
whether in religion or for their preparation for the Hereafter. In
essence it is a rule of belief and faith, and in appearance it is logical, as
the legislative rule can never be detached from the faith of unification.

(1) Surat-Al Imran from verse 110.
(> Surat-Al Imran from verse 104,
) Surat-Al Imran from verse 104,
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When a matter has been decided
By God and His Apostle

To have any option

About their decision

If anyone disobeys God

And bis Apostle, he is indeed
On a clearly wrong Pathy» .

3-

Soundness is the means of achieving the objective of moderation in
the Islamic legislative rule:

Soundness in the concept of the Islamic legislation is not only an
aim in itself, but it is also a means, because in Islam the means acquire
the rules of the aims, as one way of purifying man and protecting him
against sins and impurities, and to keep him away from the follies of
the human system, and to bring him nearer to the domain of the true
servitude to Allah Almighty.

Soundness is the means of transforming the societies to the ideal way
of living: The society of Makkah was overwhelmingly filled with the
signs of paganism and the rituals which never cease from offering and
vowing sacrifies to gods other the God Almighty, and beseeching
blessings from solid dumb rocks and idols, people engraved by their
own hands. No doubt that the Prophet, peace be upon him, abhored
those practices®. He, peace be upon him detached himself away from
that society and prepared himself to expose to it the truths about the
Sharia of Allah Almighty, whatever that may cost him, in an effort
from him to trnsform that society from the ignorance of paganism to
the light of the divine civilization. The rules of the Islamic legislation,
with its moderation, and the other characteristics most important of
which was the characteristic of soundness, were the foundation upon
which that society was transformed and put in the path of unification.

Soundness is the means to confront the methods of opposers who
want the application of the secular legislation to continue:

These are the people who have their devious methods in assaulting
the divine legisiative rules, and defame them by stating that they were

(1 Surat-ul-Ahzab verse 36.
() Figh Al Siras Al Nebaweya-Munir Muhammad Ghadban - 1419 - P. 129,
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The Advantages of Moderation In
The Divine Legisiative Rule
These advantages are numerous, but most significant of which are the
following:
Firstly: Soundness:

Soundness of moderation of the divine legislative rule refers to the
correctness of the system from which that rule emerged, a permanent
correctness, safe from any kind of defect whether at present or in the time
to come. This system is a straight forward system showing no sign of
inclination, and that it is readily acceptable to the sound mind. Soundness,
as a characteristic of the system of moderation of the Islamic ligislative rzle
means that this rule is situated in the middle place between the permissible
methods and the contradicting means and aims, thus making soundness the
centre or the pivot of following the straight path through the Sharia of
Allah.

The soundness of the Islamic moderate legislative rule would entail 2
aumber of matters, most important of which:

1-  Soundness is the criterion of the correctness of the regulatory rules
which might be set up by people for the organization and control of
people’s relationships. So any rule that states an idea of the
contradiction between faith and worship in Islam, is a false rule as it
is against the idea of soundness.

2- Soundness is the objective of all rules. This objective is one of the
most important objectives in Islamic legislation, in observation of the
act of the Messenger of Allah, peace be upon him and not inventing
rules that contradict his Sharia. Allah Almighty says:

«Say: «Obey God
And His Apostie
But if they turn back
God loveth not those
Who reject Faith»™.

In another verse Allzh Almightly says:

«Itis mot fitting
For a Believer, man or woman

(1) Surat-Ali- Imran verse 32,
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Nobody knows the absolute exalted rule, which controls these occurences
other than Allah Almighty, who sets the frame of the divine design and
leaves the execution of that for the appropriate rules induced through
(Ijtihad) independent reasoning of leared people, and on the light of the
Holy Book and the (Sunnah) method of the Prophet, peace be upon him.
Therefore the Islamic legislative rule is the only rule which is capable of
establishing a balanced system, simply because that rule emanates from
The One, The All Powerful, and who is capable of giving everything in the
universe its proper worth, according to accurate account, balanced weight,
and in a2 manner encompassing all that is, and all that will be. So when the
Islamic Iegislative rule is described as being moderate or balanced, that
description is so accurate and taken as a base for the obligation of accepting
the legislation of Allah Almighty by man where no other legislation is given
any consideration, or any system of any human incomplete legislation.
Fifthly: Uniqueness wounld achieve justice, as moderation Is justice:

The moderation of the Islamic legislative rule means justice as Allah
Almighty meant it to be, not justice as the creatures of Allah imagine it.
Moderation is justice without exaggeration or dereliction. In his
interpretation, Abul Suood states that moderation is originally a ierm given
to the state where the proportion of all the sides to it is the same such as to
the centre of a circle. Then the term was adopted to describe the good
human characteristics, as those characteristics are in the middle position
between the bad characteristics surrounding them because of excess or
negligence”),

Allah Almighty said:

«Said one of them

More just (than the rest)

Did I not say to yon

Why not glorify (Ged?)®.

This verse refers to the one in the middle as being more just.

Imam Ahmad narrated about Abi Saeed Al Khudari that the Messenger
of Allah, peace be upon him interpreted the middle as being justice .

(1) Tafseer Abi Al Suced vol. 1 P, 133, Subaih edition.

) Surat-ul-Qalam verse 28-A! Fakhr Al Razi Vol, 4 P, 108-109.
() Tafseer Ibn Kathir P. 190.
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Secondly:

The uniqueness of this rule is absolute in its duration, and that is why the
legistative rule in Islam will not undergo any deficiency along the time. No
matter how time passes, the legislation of Almighty Allah will remain true
in meaning, consistant in connotation, absolute in effect and eternatl in
sovereignty. On the same level, this rule is also absolutely unique in place.
Evidence to that is that Altah Almighty, who created the heavens and the
earth, without getting awesome or tired becaunse of that, made His
legislative rule the basis for their organization and regular system which is
going on in its eternal balance with no sign of imperfection.

Allah Almighty created all people with an inherent sense of the right and
truth. So if there existed a legislative rule before ¥slam or a nontextual rule
set up by Islam, and that rule was rightful and truely valid, one should be
sure that Allah Almighty kept that rule as it is in order that it becomes a
sign of the absoluteness of Allah’s legislation, as evidence to the greatness
of the creation of Almighty Allah for the improvement of others.
Thirdiy:

The uniqueness of the Islamic legislative rule is holding the central
position in between two parallel or two opposite parts, such as spiritoalism
and materialism, individualism and collectivism, realism and idealism,
constancy and change and the like. In this sense, the meaning of balance
between the two opposing or parallel parts is that each one of them would
atlow for the other to take its place rightfully and without any loss,
encroachment, or deficiency . As evidence to the absolute uniqueness of
this rule is that it can accommodate all kinds of challenges and overcome all
difficulties and always prove that it is the most capable of controlling the
relationships of people in this life, whereas all the other rules set by human
beings hide behind changes and alterations and amendments, so as to cope
with the new circumstances, and this is what characterizes the secular
tule'®,

Fourthly:

Uniqueness is an attribute of the divine nature. The human being is of

limited capabilities. Incidents and occurences do take place every moment.

{1 Yousuf Al Qaradawi, General characteristics of Islam, Wahba Library 1977 P. 119,
2) Muhammad Shitta Abu Sa‘ad, comment on a videoed lecture given by Dr, Hassan Abdullah
Al Turabi in April 1984, in University of Khartoum. Lecture was published.
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MODERATION AS A CHARACTERISTIC OF
THE ISLAMIC LEGISLATIVE RULE

Dr. Mubammad Ibn Mubsmmad Shitta Abu Sa'ad”

The Concept of Moderation of
The Islamic Legisiative Rule

Moderation means the absolute unigueness between two parallel or two
opposite directions, and which comprises the best favourable characteristics
in each one of these rules. It can be deduced from that, moderation of the
Islamic legislative rule means:

Firstly:

The uniqueness of this rule. ks uniqueness comes from the power of the
initiator of this rule, Almighty Allah. Unjqueness in this situation ensues
from the attribute of godliness in the Islamic legislative rule, and it is
entailed by that attribute, for Allah Almighty is the Only and The Capable.
He raised the sky with no pillars seen, and set the scale with no injustice,
and set the balance and established weights with justice. He Almighty says:

«And the Firmament has He
Ralsed bigh, and He has set up
The Balance (of justice)”

«In order that ye may

Not trsnsgress (due) balance»®
So establish weight with justice
And fall not short

In the balance»™

()} Surat-ul-Rahman verse 7.
) Surat-ul-Rahman versc 8.
() Surat-ul-Rahman verse9.



* A Letter From The Staff *

Some of the Journal staff were under the impression that only
«specialists» would read these lengthy jurisprudence researches. But the
fetters we have received proved that this was a wrong impression. We have
received a num,ber of letters from high school and university students in
the Kingdom of Saudi Arabia, Algeria, Egypt, Syria, Morrocco, Sultanate
of Oman, and many other countries, expressing their wish to subscribe and
receive copies of the Journal. More surprisingly, we have received a letter
from a medicine student in Trinidad, in the Caribbean, who wishes to
subscribe. Another letter alos came from 2 female student in small town in
the States,

Our joy was not only in that the Journal have reached those areas or in
the increasing number of our readers, but more importantly, is that our
youths, despite of all the materialism and incidents of this age, are by all
meastre, presistent in their love to their Istamic law.

This is the source of hope that our Islamic nation will regain its power
and its role will increase as & nation of knowledge, civilization, a nation of
giving, love and peace.

And Allah is the Helper.
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They sre compsmion of the Garder
They will abide therein
(For aye)i»®

During this month a Muslim should stop and review one’s self to
overcome innerself weaknesses. By realising that conflicts in Afghanistan
is the only reason for tearing the Islamic nation apart. One will overcome
his innerself weaknesses. One will also overcome innerself weaknesses when
he sees in helping the Bosnians an obligation, and that while he is enjoying
food and drink they go without a proper meal. One will overcome his
innerself weaknesses when he knows that life is giving, that power is the
source of this giving, and that the source power is Allah’s will and one’s
firm will.

A Muslim will overcome his weaknesses when he sees in the future what
makes him turn weakness into power, defeat into victory, and hope into
reality.

We avail ourselves of the occcasion of the holy month to congratulate
our Muslim brothers all over the world and pray to Allah to accept their
fasting and prayers.

The second matter is that with this issue the Journal is completing its
fifth year. Although this is a short period, but we wish {0 confirm that we
have strived harder to present to the readers what we believed to be their
right and out obligation toward them. The responsibility was, and stiil is,
biger than our capabilities, greater than our capacity, and more difficult
than we have imagined, especially when we take into consideration that ou
Journal reséarches in the jurisprudence of the Islamic law which Allah
intended as mercy for His sevants,

Following each issue, we review the efforts exerted and the results in
order to seck guidance for improvement, correct errors, and ask Allah’s
forgiveness of those errors. It has always been Allah’s protection, help and
grace that lightened the darkened ways for us. Then comes the researchers
who provided us with their strenuous researches, and the readers in this
beloved country and in other parts of the world, who have supported us
with their feelings, cognizance, and encouragement.

(1) Surat Yunus, verse 26.



LETTER FROM THE STAFF

It has been our custom in every issue to communicate with our readers
through this limited space to discuss a certain matter. And every time we
find a great pleasure in doing so, despite the fact that our readers may not
be interested in that certain matter, or may be less interested than we have
expected them to be. In this letter from the staff we will discuss two
matters.

The first one is that this edition will be issued while the holly month of
Ramadan is about to engulf our Islamic nation with its spiritual
characteristics, thus ridding it of life materialism, its burdens and hardship.
Qur Islamic nation will be directed toward affirming its adherence to our
Islamic creed and responding to Allah’s Ordain, ‘Aliah the Almighty says:

«0 ye who believe!

Fasting is prescribed to you
As it was prescribed

To those before you,

That ye may (learn)
Self-restraint»”

Fasting is actually an honour to the innerself in that if it adheres and
responds to Allah’s Ordain it will attain the Creator’s satisfaction. This is
undoubtedly the highest degree of honor, But this honor depends on the
degree to witich a person will hold himslef accountable for his acts and
rectify what needs to be rectified, and affirm his commitment to Allah’s
Ordain by enjoining the good and forbidding the evii. It is only then that a
person will be among those to whom Aliah Says:

«To those who do right

Is a goodly (reward)

Yea, more (then in measure)!
No darkness nor shame

Shall coer thelr faces!

(1) Surah A) Bagarah, verse 18).
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