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Thirdly: Definitions:

The researcher should skip giving presentations of the famous writers
and concentrate on the less known.

Fourthly: Drawing attention to mistakes.

Attention should be drawn to the mistakes observed by the
researcher, on condition that he is precautions and does not take hasty
decisions on matters which are justifiable, and he should mention that on
his explanatory notes.

Fifthly: References:

1. Quranic verses are to be referred to as in the Holy Book according
to number of Surats,and number of verse.

2. Ahadith and narrations are related to their references. It is enough to
mention the (Hadith) higher in heirarchy, mentioning those narrated
in (Sahihain) with the degree of (Hadith).

3. Poetry is to be related and referred to the volume in which it is pub-
lished or in the famous sources.

Fkourthly: The conclusion

In the conclusion the researcher should state the result of his
research and the glossary of his work.

Sixthly: Indexes

The researcher should make detailed scientific indexes including the
following:

Index for Quranic verses.

Index for Prophet’s sayings.

Index for narrations.

Index for Fighi cases.

Index for fundamentals.

Index for fundamental principles.

Index for Fighi principles.

Index for personalities,

9. Index for references of writer.

10. Index for references of researcher.

11. Index for subjects.

This plan was approved by the council of the department of higher
studies and the council of college of Shari'a in the university of Om Al
Qura.

L abe BB Y e

Members of Committee
Sig. Sig.
Professor Abdul Wahab Abu Suleiman Professor Hassan Ahmad Marie’
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Texts And Documenis *

Firstly: The neglectable things in authentication.

1.

2.

=

9.

The differences in pronunciation which do not lead to differences in
meaning.

Differences in the form of writing the Quranie verses, but not in read-
ings.

Differences in the expressions of praise, such as “blessings of Allah be
upon him”,

~ Statement of numerous references or being satisfied with the refer-

ences of the manuscript.

Not to overload the margins with the obvious. matters whether Shari’a
or linguistic matters.

The researcher should avoid redundancy of comments.

He should also correct the errors known by common sense.

He should only mention the correct narration of Hadith which would
indicate derivation or evidence and which show that the original writer
depended on it, unless there is weakness in it, which is to be men-
tioned together with the correct narration.

Concerning narrations, only the correct one is mentioned. If there is
discrepancy it should be removed.

Secondly: The observable things in authentication,

1.

2.
3.
tifi
4,

5.
6.

Differences between copies of manusecript should be stated in the
light of these points.

a — The different expressions which convey different meanings.

b - Differences in the expressions of Hadith, and certification of the
one with correct references.

¢ — Drawing attention to the probable difference in the ways of read-
ing, and the necessity of explanation when making a certain prefer-
ence.

Authentication of texts and (Mazahib) and opinions from the sources
upon which the writer depended.

Verification and explanation of obscure problems through their cer-

ed sources.

The scientific commentary on controversial problems mentioned on
the book in such a way to verify reality behind that controversy and
show scientific ability of researcher.

Completion of shortage - if there is any - from certified sources.

If there was any comment indicating authentication in any margin of
the original copies, it should be confirmed in the explanatory remarks
and drawn attention to.
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Fourthly: The Method of Authentication.

The researcher should write down the steps of the method followed
by him in the process of authentication and how he would deal with the
copies of mauscript, whether certified or not. He should also explain his
symbols and his terminology.

In case that the researcher could not find more than one copy of
manuscript, he would not be accepted to register for the authenftcation
of that manuscript unless the subject of that manuscript is of a high sci-
entific value. In such a case the researcher should state and explain his
method and his plan for the authentication of that manuscript. He should
also refer to the resources stated by the original writer, or authenticate
that by himself whether from the older texts or the latter ones.
Second: Edition of text.

This includes the following:

Firstly: Copying and penmanship.

1. The researcher should follow the pnncxples of contemporary penman-
ship.

2. He should divide the text into different paragraphs according to the
meaning of each paragraph.

3. He should use punctuation marks according to the meaning.

4. Numbering of pages should be made at the bottom of the page.

5. Verses from the Holy Quran and the Prophets sayings should be put
between brackets. Texts should also be put between brackets.

6. Margin marks should be made for the different subjects of the work.

8. If the original writer did not put titles for the chapters of the
mamscript, the researcher may put titles to help distinguish between
the different subjects of the manuscript. These additions should be put
between brackets and refer to that in the introduction of the work.

Secondly: Punctuation and phonetic symbols.

1. Quranic verses should be written in Othmani penmanship and with

phonetic symbols.

2. Sayings of the Prophet should be written with phonetic symbols.

3. Proverbs and evidences should be written with phonetic symbols.

4. Suspected names and strange expressions should be written with

phonetic symbols.

5. Strange terminology should be written with phonetic symbols.

6. In case that there are numerous ways of punctuation, it should be writ-

ten in words.

Thirdly: Commenting on the text.

This includes the following:

- 04 —



Textc Anel Documents *

4. People’s appreciation of the writher's work and the time of his death.
Emphasis should be given to the different aspects and the reasons
which had the greatest influence on the personality of the writher and
his scientific production, bearing in mind that only concise biographies
of the writer’s teachers and students are to be mentioned. As for influ-
ence the authenticator should only mention how much the writer had
benefited from those teachers and how much they had benefited from
him.

Secondly: Review and study of the manuscript. This includes the following

elemnts:

Certification of relating the manuscript to its writer.

The style of the writer.

Importance of the manuscript in the field of that study.

The new additions of the writer.

Independant reasoning and inclinations of the writer.

Reliance of later writers on that manuseript and their reference to it

and their benefit from it.

7. Scholars appreciation of the work.

8. The intellectual influence of the writer on the intellectual inclinations

of the Sharia studies.

9. The scientific characteristics of the manuscript.

10. The writer’s method.

11. The references of the writer.

12. Criticism of the work, and observations on it. It should be put into
consideration that these elements are not final because every manu-
script has its own nature and its different characteristics which are to
be discovered by the researcher in his reaction with the subject of the
manuscript.

Thirdly: Review and study of Manuscripts.

The researcher should collect what ever copies of manuscript he
could find and review and study all of them. He shoulde state the name
of the copier, the date in which it copied and the number of the copied
manuscripts and the places where they are found.

If one of these copies of manuscript available with the researcher,
was a copy of the original manuscript, it would be used as the original.
Other than that, the researcher shoud apt between texts and select the
one which is closer to the subject matter.

The researcher should mention in detail all the procedures he fol-
lowed in the process of authentication of the manuscript and showing it
in the way which the original writer had intended.

Al S

- 03 —



* Vol. V' 1993, Seventeenth Edition, Contemporary Jurisprudence Research Journal *

TEXTS AND DOCUMENTS

PLAN FOR AUTHENTICATION OF ISLAMIC HERITAGE*

(Unofficial Translation)

All praise be to Allah Cherisher of the worlds, and prayer and peace
be upon Prophet Muhammad, upon his companions, and upon all those
who were rightly guided by him.

A committee to undertake the review of plans for the study, and
authentication of Islamic heritage was formed in the department of
Shari’a higher studies in the faculty of Shari’a in the university of Um Al
Qura in Makkah Al Mukkaramah. The committee was composed of pro-
fessor Abdul Wahab Ibrahim Abu Suleiman and professor Hassan
Ahmad Mar’ie from this department, and it held its first meeting on Sun-
day 11/5/1412. After reviewing the previous plans and studies conducted
with the purpose of authenticating Islamic heritage, the committee sub-
mitted these suggestions as basis for that plan:

The plan for the authentication of Islamic heritage aims at. fulfilling
the following major clements:

a — Verification and review of the text or introduction of authentication.
b — Review and study of all copies.

¢ — Edition of text.

d - Commenting on text.

e — Conclusion.
These points are to be elaborated in the following:

Firstly: Verification and review of text or introduction of authentication.
This point constitutes four elements. The first element is the biog-
raphy of the writer. This assignment is to be undertaken by the authen-
ticator of the first part of the manuscript.
The students who are taking other assignments on the manuscript are
to write shorter concise biography of the writer.
Biography of writer should include the following elements:
1. The political, social and cultural life at the time in which the writer
lived.
2. The writer's biography, his name, his tribal descent, his place of birth
and his up bringing.
3. The writer’s education, his teachers, his students and his scientific
production,

] H : .
’:;hs:) l;;la:l ;::o::sle:::med Tx}:l Um Al Qura university by the committec composed of the two pro-
above, i :
benefit from. ¢ joumnal has published this plan hopefully that authenticators may
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* Cases From Jurisprudence (Fighi) Point Of View *

on his behalf, as the lease is considered in the leaseholder’s possession.
If it was stipulated on him to benefit from the lease only himself, then
that lease contract becomes invalid ().

In the Hanbali school, the lease contract is correct, but the stipula-
tion is invalid, such as when a land owner stipulates on the leaseholder
to grow barley on the land and nothing else. This condition is invatid
while the contract is correct. In (Al Mughni) it is stated that it is probable
to accept that condition as being correct, and these are the two points of
view of the companions of Imam Shafie.

This opinion is the one closer to correctness and justice, because
when an owner offers his property for lease he may want a certain kind
of person to hold the lease and may refuse another, as the first one is
trustworthy and would keep the property in good shape as if it is his own,
and the other one may be just the opposite. So when an owner stipulates
on the leaseholder not to release it or accommodate others in it, is
because he wants to protect his property. When the leaseholder accepts
this condition, it is acceptance of obligation and acknowledgement of a
right. Allah Almighty Says:

“0 ye who believe,

Fulfil all obligations®’(2).

The Prophet, peace be upon himrsaid, “Muslims are obliged by their
obligations, except an obligation to permit a (Haram) or an obligation to
forbid a (Halal)®.

According to this, if the owner of a property leased it without deter-
mining any conditions of the method by which the leaseholder may
benefit from the lease, then in this case the leaseholder would have the
right to make absolute benefit from the lease with no restrictions except
not to bring damage to the property. But if the owner or the one who
stands in his place stipulated on the leaseholder to make use of the
benefit from the property himself, it would be obligatory on him to fulfil
that condition,

And Allah is All-Knowing

(f) Nihayat -ul- Mubtaj.
(2) Surat -ul- Maida from verse 1.
(3) Baihaqi, Al Sunnan Al Kubra vol. 6 P, 79.
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RULE ON THE ONE WHO LEASES A PROPERTY
AND RELEASES IT WITHOUT PERMISSION OF OWNER

In this case an inquirer is saying that he leased a house to live in for
a certain period of time and for a determined rental. After sometime the
inquirer said that he no longer needed to keep that house, and hence he
wanted to benefit from that utility for his own, but the owner prevented
him from doing that whether by accommodating someone in it or by
releasing it to someone else, arguing that the one who leased it in the first
place is the one who is to benfit from it himself. The inquirer is asking
whether the owner of the property has the right to prevent him or not?

The answer to this question is based on two prepositions: The first
preposition is the right of absolute benefitting. A number of jurists advo-
cate for this opinion(1).

This right allows for the leaseholder to have free hand for benefitting
from the property he is leasing in whatever way he may chooses. He may
live in it alone or accommodate other people in it with charges or without
charges. There is no restriction on the leaseholder to benefit that from
property except bringing ‘‘damage on it,” either by himself or by those
who occupy it actually. He should not subject the property to dangers and
hazards such as storing flammable substances in it or whatever may cause
damage to it or change its outer appearance, presently or in future. Basis
of that is the right of the one who concludes a contract for the lease of
a property, to obtain the benefit of what he had contracted for either by
himself or by someone else.

The second supposition is the restricted benefitting. This is applica-
ble when the owner stipulates on the leaseholder not to release the prop-
erty to anybody else nor accommodate anybody or any such conditions
restricting benefitting, but the question is whether such stipulation is cor-
rect or not?

The jurists have different opinions. For instance Imam Abu Thawr
states that the leaseholder when leasing should determine the kind of
lease he wants such as saying I want the house for myself and my family
as leases differ @,

In the Shafie school it is stated the leaseholder has the right to make
use of the benefit of the lease whether he himself or trustworthy person

(1) Badayie’ -ul- Sanayie vol. 4P. 216 - Nihayat -ul- Mubtaj vol. § PP, 306-307 Al Mugh‘ni Wal
Sharhul Kabir vol 6 P,P. §1-53 - Kashaf -ul- Ginaa' vol 3 P. 565.
(2) Al Mughni Wal sharh-ul-Kabir.
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is no God but Allah, this is the man whom we ask to pray for Almighty
Allah to send rain down to us in the desert when it is too dry().

The summary of that if the one who bought that instrument was
ignorant about its price in the market and that the increase on its price
was above normal which is the third of its price, then he would have the
option to either return the instrument to the seller or accept the reduc-
tion in price to be made by the buyer.

However if the buyer knows that its price in the market is less than
the price for which he bought it because of some urgency or because of
his indifference to that increase, then he would not have the right to
return it even if (Ghabn) increase in price was more than the third or
more than normal price in the market.

Along with the Sharia rule mentioned above the question is also that
of ethics. A Muslim must manifest good conduct in his transactions.
Imam Ibn Taimeyah said that the one who increases prices above normal,
deserves punishment and prevention from buying and selling until he
repents and returns to people what he took unjustly, and if that was
impossible he should distribute that for charity(2).

And Allah is All-Knowing

(1) Ihya Uloom-uddin vol-2 P. 75,
(2) Fatawa Ibn Taimeyah above reference.
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because he did not know the market price?

In the Maliki school, they state that he is not allowed to return com-
modity if either the seller or the buyer were not related to those
people who squander their money in nonsense. Evidence to that the kind
of injustice stated by text is cheating (Al Mustarsil). Therefore, if neither
the seller nor the buyer was considered (Mustarsil) then there is no cheat-
ing and consequently no injustice(1),

In the Hanbali school they state that there is no option for the one
who was not ignorant about prices, because he concluded his transaction
with all knowledge. So he is in the same position as the knowledgeable.
In the same position is the one who is hastened and did not make sure(2).

The third side: This is the abnormal increase of price by deception,
when it is a situation in which people do not normally cheat or deceive
each other in. Here the sale is to be concluded, and this is the dominant
opinion in the Maliki school. But if the situation is a situation of normal
cheating and deception then sale is not to take effect(3).

Some jurists estimate (Ghabn) increase, to be one third and others
estimated that to be one sixth, and others said that should be referred to
people’s customs(4).

Imam Ghazali thinks that option is not to be obligatory even if
(Ghabn) increase was more than the third, but it is good to remove that
(Ghabn) increase voluntarily. He derived evidence to that from what was
being practiced by the good ancestory, one of them was Muhammad Ibn
Al Munkadir who used to sell pieces of cloth, some pieces for five each
and others for ten each. While Ibn Al Munkadir was away, his helper
sold one piece for ten when he should have sold for five. Ibn Al Mun-
kadir searched for that buyer all day until he found him, and told him
about the mistake but the buyer said I do accept that, but Ibn Al Mun-
kadir told the man even if you accept it, I would not accept for somebody
something which I would not accept for myself. He gave the man three
options either to replace that piece of cloth with another one from those
sold for ten, or the man gets five back, or the man return what he had
bought and recuperate his money. Then the man opted for the return of
five and took it wondering who that Sheikh was. He was told that was
Muhammad Ibn Al Munkadir. Hearing that name the man uttered, there

(1) Sharh Man-hul-Jatil vol-5 P.P, 217-219,

(2) Al Mughni Wal Sharh-ul- Kabir vol. 4 p. 79,

(3) Bidayat -ul-Mujtahid, Nihayat-ul-Mughtasid vol 2 P. 168.
(4) Fatawa Ibn Taimeyah vol 29 P. 360,
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RULE ON INCREASING PRICE
OF COMMODITY

An inquirer is saying that he bought a mechanical instrument from a
salesman. He paid the price and obtained the instrument. But after mak-
ing market survey and obtaining some quotations on the same instrument,
he discovered that its price in the market is far less than the price he has
paid for it, and hence he is inquiring whether he has the right to return
it to the seller or not, bearing in mind that the seller had already refused
to recuperate it on the presumption that the buyer bought it voluntarily.

The answer to this question concerns the case of deception through
exploiting ignorance of somebody and conclusion of a sale in that situa-
tion of cheating due to ignorance of sombody and conlusion of a sale in
that situation of cheating due to ignorance. The Sahai’a rule in this situ-
ation has three sides: The first siad is the state of being cheated because
of ignorance about the price of a commodity in the market. Such kind of
sale is (Haram) forbidden if discrepancy in prices is abnormally wide. In
this case it is permissible for either the seller or the buyer to have the
option between cancellation of that sale contract or concluding it. It was
narrated that the Prophet, peace be upon him said, “‘cheating and deceiv-
ing (Al Mustarsil) the one who is ignorant of the price of a commodity
and buys it with no bargaining - is either usury (Riba) or (Haram) for-
bidden”(1). Another narration about the Porphet, peace be upon him,
that he prohibited meeting the buyers of commodities outside the mar-
kets, and wait for them until they bring them themselves into the mar-
ket(2) He, peace be upon him allowed for the buyer to have the option
whenever he comes to know the prices of the market. The reason for this
the seller is ignorant of the value of the commodities (he is selling) in that
market, and hence meeting him away from that market, and buy from
him the commodities for prices he does not have the chance to evaluate,
is a kind of deception and fraudation.

The second side is deception which is not due to ignorance about
prices. Example to this is when the buyer knows that the price he paid
for a commodity was less than its price in the market. In this case does
he have the right to return commodity presuming that he was cheated

(1) Kanz-ul-Omal vol. 4 P, 75-Also Al Mughni wal shashul-Kabir vol-4 P. 79.
(2) Sunnan Al Kubrz Al Baihagi vol-5 P, 347.
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To sum up this question, we state that the buyer of the machine has
the right to return it for the defect in it or keep it and get the difference
in price between its value when it is functioning and its value when it is
defective, also he has the right to get compensation for bodily injury or
psychological damage inflicted upon him due to that defect in that
machine whether he was the owner of it or an authorized dealer of man-
ufacturing company.,

And Allah is All Knowing
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assaulting was caused by the kind of obstacles made on a public road,
resulting in that damage. Examples to that when someone makes protru-
sions in the walls of his house, places rocks, pieces of wood, equipment,
or throws oil on the road and the like, and someone slips on one of those
and gets killed or damaged or injured. In all these cases the causer of
damages would be liable and subject to pay (Dhaman) compensation(!),

According to all that was mentioned if the buyer of the machine in
question was subjected to body injury, such as the amputation of a finger
or more, or the infliction of wounds, he is eligible for compensation for
that damage as to be judged, in consideration of the nature and cir-
cumstances of the incident. He is also eligible for compensalion if damage
was psychological, for instance if breaking off of the machine caused a
psychological shock, panic or depression, and the like .
The Third Aspect: The right of the Damaged Person to Sue the Dealer on
the damage inflicted upon him due to defect in machine.

The buyer of the machine in question has two considerations:

Either he owned that machie for his own use when he bought it from
the manufacturer or from a dealer of that manufacturer, and hence that
machine became the property 'of the buyer, and hence the one who is
damaged because of using it would have the right to sue the manufacturer
being the original seller, and so the buyer has the right to sue, if he
wants, the manufacturing company or the dealer who had sold him the
machine. Or the seller of the machine is a representative of the manufac-
turing company, as it is the case with the dealers who sell the products
for a certain percentage they get from the manufacturing companies. In
this case the seller is considererd a representative of the manufacturing
company, according to a contract between him and the company,
authorizing him to act on its behalf {(except when he is not authorized)
and appear in court for all kind of liabilities, such as acceptance of the
returned defective machines on the expenses of the manufacturing com-
pany. It was narrated that Ali authorized Abdullah Ibn Ja'afar to work
for Abu Bakr, blessings of Allah be upon them and Ali said, whatever
holds Abdullah Ibn Ja’afar liable would hold me liable, and whatever
awards him awards me @),

(1) Badayiie-ul-Sanay'ie vol 7 P.P, 271 - 279,

(2) Muhammad ibn Al Hassan and Abu Yusuf, Abu Hanifa’s companions think that if someone dig-
ged a ditch in the road, and someone fell in it and died because of that, the digger of the ditch
should pay {Dhaman) compensation. (See Baday'ic-ul Sanay'e).

(3) Figh of Imam Ali Ibn Abi Talib P. 642.
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but if they lied and concealed,Allah Almighty would deprive the sale of
all blessings.” (D

In another saying, the Prophet, peace be upon him said, “Do not
keep sheep and she camels unmilked for a long time so that their breasts look
bigger for the buyer, but rather let them be natural, The buyer would
have the choice, either to keep what he bought or return it with a handful
of dry dates.”(2) '

It is clear from all these evidences that it is not permissible to conceal
a defect on something for sale, because in doing that there is fraud and
deception and devouring people’s money in vanity.

Based on that, it is therefore permissible for the buyer of the
machine in this question to return it because of defect in manufacture
after the fulfillment of these conditions:-

Firstly: The buyer must not have known neither the condition of the
machine nor the apparent or hidden defect in it.

Secondly: The machine should be different from the one specnf' ed buy the
buyer, as being without defects.

Thirdly: The defect should be in the functioning of the machine making
it unable to carry out the functions or purpose for which it was intended,
or unable to function like the similar machines.

Fourthly; Return of the defective machine should take place instantly
after discovering the defect. It is also permissible for the buyer to keep
the defective maching he had bought and get the difference in price (Al
Arsh) for which it was bought and its price after discovering the defect,
at it makes no difference whether the buyer had good intentions or bad
intensions. If there was dispute about the existance of the defect in the
machine before the sale or after it, the statement of the buyer would be
the one given consideration, because the origin is the acquittal of his trust
from the price, so he would not be obliged unless he acknowledges that
or be proved by testimony or whatever takes its place(. In fact finding
out a defect in a machine, causes no trouble nowadays, because it is easy
to discover that by electronic inspection devices.

Second Aspect: Eligibility of Damaged Person for compensatlon

The origin is that imposing damages anto thers is (Haram) forbidden
whether that was done in a direct way such as transgression manifested
in killing or assaulting, or in an indirect way in the case when killing or

(1) Al Nawawi, Sahih Muslim vol. 1 P. 176,
{2) Fathul - Bari, Sharh Sahihul Bukhari vol 4 P, P. 422 - 423.
(3) Al Mughni Wal Sharhul Kabir vol 4 P, §5.
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RULE ON WHEN AN EQUIPMENT HAS DEFECT
IN MANUFACTURE WHICH
CAUSES DAMAGE TO BUYER

The inquirer about this question said that he bought a machine from
one dealer. When he used that machine, one of its parts broke off and
caused an injury to the inquirer. on inspecting the machine it revealed
that there was defect in theme manufacture of the machine. The buryer
is inquirer is inquiring whether he has the right to return it to the dealer,
and whether he has the right to demand compensation on the injiries
inflicted on him, and if has that right, who would be responsible, the man-
ufacturer or the dealer ?

The answer to this question has three aspects; the first aspect is to
what extent is it permissible to return the defective sold item ? The origin
on that is the permissibility of sale when the two parties consent to that
voluntarily and in their own free will, and if that contract of sale was not
concluded on a (Muharam) forbidden thing, or through a forbidden
means. Anybody who concludes sale as such is obliged by the terms con-
cluded unless he had stipulated for himself the right of option within a
certain period of time or he discovered a defect in the item about which
he was not aware at time of contract.

This implies that and as it is an origin in the contracts of sale, that
a seller is not permitted to sell an item when he comes to know that it
was defective, until he informs the buyer about that defect, for the saying
of Almighty Allah in the Holy Quran:-

“But let there be amongst you

Traffic and trade

By mutual good will’*(1)

Also for the saying of the Prophet, peace be upon him *‘The Muslim
is a brother to the Muslim, and it is not permissible for a Muslim to sell
a defective commodity without showing it to him”@®. In another saying,
he peace be upon him said:-'“The seller and the buyer both have option
of concluding a sale and part on that . If they told the truth and revealed
what is in the commodity of their transaction, their sale would be blessed,

(1) Surat-ul-Nissa from verse 29.
(2) Suanan lbn Majah vol 2 P. 755.
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lesser harm and necessities permit for the prohibitions(1),

So necessity is understood in the incident of rape that the harrassed
woman in most of the cases would be inflicted with psychological sym-
toms which would lead to physiological symtoms which might lead to her
death. In this situation abortion is of lesser harm than her death. Neces-
sity also takes into consideration that the presence of an illegitimate child
needs a lot of expenses and somebody to take care of him, needless to
say that the conservative societies such the Islamic society cannot tolerate
the presence of illegitimate children, the thing which might cause harm
to those children and to the community in which they live.

In any way this does noet mean that the raped woman should wait
until she becomes six or seven months pregnant and then tries to abort,
because necessities are estimated in their own right. 'So if the raped
woman could accept that pregnancy and there was no harm on her
neither psychologically nor physiologically, she would not abort it in this
case, and should keep it and take good care of it after birth with the hope
that Allah Almighty bestow upon it a lot of good. The matter is not sim-
ply a mere whim or belittling one creature of the creatures of Allah, but
it is rather a question of necessity whenever it exists, it would be permis-
sible to commit the prohibited as a measure to avoid the more mischiev-
ous, otherwise not.

And Allah is All-knowing

(1) See Contemporary Jurisprudence Research Journal seventh issue P. 121.
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than four months of pregnancy, then the rules of the Sharia would allow
for the permissibility of abortion as a case of necessity with payment of
expiation, Necessity has its rules, and it is an excuse for the one who
finds himself in a situation of compulsion as stated in the Holy Book of
Allah Almighty, as for the permissibility of a forbidden thing when neces-
sity compells:

Allah Almighty said:

‘“He has only forbidden you

Dead meat and blood

And the flesh of swine,

An any (food) over which

The name of other than God

Had been invoked.

But if one is forced by necessity

Without williful disobedience,

Nor transgressing due limits,

Then God is Oft-Forgiving,

Most Merciful(1).

When the disbelievers tortured Ammar Ibn Yassir, he agreed, to do
what they wanted from him such as utter dispraise against the Prophet,
peace be upon him and praise their idols. When he was released, he came
to the Messenger of Allah, peace be upon him and told him about the
incident. But the Messenger, peace be upon him asked him how do you
find your heart, then Ammar answered that it was remaining firm with
faith. Then the Messenger peace be upon him told him, if they return to
that again you do what they want. On that occasion Allah Almighty said:

“*Anyone who, after accepting

Faith in God, utters Unbelief

Except under compulsion

His heart remaining firm

In Faith”’(@2).

Necessities, as Imam Izzel Din Ibn Abdel Salam stated, are occasions
for the permissibility of prohibitions for their benefits(3).

The jurists have established a number of rules based on the problem
of necessity, such as stating that if two mischiefs are faced, the least sinful
of them is opted for, and they said the greater harm is removed by the

(1) Surat -Ul-Nah! verse 115,
(2) Surat -ul- Nahl from verse 106.
(3) Principles of At Ahkam, Ibn Abdel Salam vol | P.P, 79 - Bl.
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it may also take place collectively when a group of women of a certain
sect or from a certain geographical location are subjected to rape as it
happens now in Bosnia and Herzegovina from the Serbs against the
women of those places, a thing which is seen as a big crime against
humanity.

Rape causes a lot of psychological problems for the raped women,
resulting in most cases in sickness, moreover, it brings complications on
her life particularly if she is married and gets pregnant due to that rape
incident. In such a case probably abortion is the only means she can
resort to to reduce her suffereing. In such a case a Muslim woman would
be torn between two problems, the first one is her desire to get rid of te
aftermath of that intolerable crime and the second one her fear from
committing a sinful act of aborting that pregnancy deliberately, particu-
larly when pregnancy is so advanced, and this is the point of inquiry in
this question. ‘

In this point we should distinguish between two situations:

Firstly: the situation of pregnancy before the period of one hundred and
twenty days: Such kind of pregnancy is allowed to be aborted on consid-
eration that it is not yet fully formed. The jurists agreed that the soul is
not breathed into the fetus before the passage of four months or one
hundred and twenty days(!). o

It was mentioned that some of the jurists in the Hanafi school per-

mitted abortion before the soul being breathed if the milk of the fostering
mother stopped because of pregnancy and her husband cannot afford to
hire a fosterer to foster his young child who is feard to die.
Secondly: The situation of the fetus after the passage of one hundred and
twenty days. This case might not cause a lot of trouble in the present time
due to te advances made in the field of medicine, when it became so easy
for a woman to check whether she is pregnant or not from the appearance
of the first symtoms. So the raped woman is obliged to conduct the neces-
sary procedures to check her situation after being raped. If she could
vake sure that she was pregnant because of that rape incident and before
he completion of four months or one hundred and twenty days of pre-
gnancy, it would be permissible for her to abort that pregnancy and her
excuse would be the state of compulsion to which she was subjected,
resulting in this detested pregnancy.

But if she could not make sure of her condition after the rape inci-
dent, for one (Sharia) reason or another, and the fetus reached more

(1) See Sahih Musiim, Al Nawawi vol. 16 P. 191,
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is (Muhrim) or being in the state of consecration, and who is obliged to
pay (Dhaman) in case that he breaks that egg (1) Along this line of think-
ing, the sperm is considered by those to be a tetus which has the right
to live. Probably the most correct in this concern is that the fetus is to
be considered a believing soul when it reaches the stage of being a morsel
of flesh if formation appears in it for the saying of Almighty Allah:-
“A morsel of flesh partly formed and partly unformed.*

This kind of formation would not be attained except after the pass-

age of one hundred and twenty days of pregnancy and this is what is
agreed upon by most of the jurists.
Secondly: It is ruled that abortion is forbldden after one hundred and
twenty days of pegnancy. Anybody who transgresses on that pregnancy
voluntarily, would be committing a crime on a believing soul. Imam Ibn
Hazm thinks that compensation should be paid on that except when one
is forgiven @, However if the period of pregnancy was less than one
hundred and twenty days, jurists have different opinions on that. In the
Hanafi school (Ghurrah) is not obligatory except when the formation of
the aborted fetus was identifiable, otherwise there is no sin on the abor-
ter, but some of the Hanafis think that the aborting mother is sinful if she
aborted her pregnancy without excuse and some of the excuses are stop
of her milk for the young child she is fostering for whom the father can-
not afford to employ a fosterer, and hence he is afraid that the child
might dic 3,

In the Maliki school - as we have mentioned earlier- that (Ghurrah)
is obligatory on the abortion of the leechlike clot of blood or the morsel
of flesh if it was identified as being a fetus.

In the Shafie school there is controversy on aborting pregnancy
which is less than one hundred and twenty days. Al Ghazali said that
before the soul is breathed into the fetus that would reject prohibition,
but after the soul being breathed it is no doubt that it is forbidden to
abort it (4,

Thirdly: Abortion in Rape cases:

Rape is an abominable crime and a behaviour which indicates the
criminal nature and aggression on values and honours. Rape usually takes
place on individual incidents as it happens against a particular one in one
time due to degradation of society and the effect of narcotics abuse, and

(1) Sharh Fat-hul-Qadir vol 8 P. 325.

(2) Al Muhala vol. 11 P. 31.

(3) Hashiyat IbnAbdeen vol 3 P. 176.

(4) Ehya - uloom- Uddin vol, 2 P.P. 49-50.
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place after the period of one hundred and twenty days of pregnancy or
in other words at the end of the duration for the formation of the morsel
of flesh.

The fetus is considered part of his mother, but it is gradually acquir-
ing the state of an independant soul which would have good trust and
would be entitled for the right of life ().

Most of the opinions discussing the question of fetus say that its for-
mation must be completed so that the Shari'a rules be imposed on it. The
jurists had controversy over the stage of formation which would entail the
payment of (Ghurrah) compensation on the fetus. Imam Malik said that
a fetus is all that a pregnant woman aborts whether in the form of a
leech-like clot of blood or in the form of a morsel of flesh which can be
identified as a fetus. Imam Shafie stipulates the ability to identify the for-
mation of the fetus. (@,

In the Hanbali school they stipulate that the aborted fetus must be
in the form of human being. If the pregnant woman aborts something
other than that, there is nothing in that, because it cannot be identified
as being a fetus. However if the pregnant woman had aborted a morsel
of flesh and trustworthy midwives acknowledged that there is hidden
resemblance to human beings in that aborted fetus, in this case (Ghurrah)
compensation is due.

But if those midwives acknowledged that the oborted morsel was the
beginning of the creation or formation of a human being but missing
resemblance, two opinions are stated on that. the first one states that
there is nothing on aborting that, because it has not yet taken its com-
pleted form, as the origin is the acquittal of trust which can not be
obliged due to suspicion and doubt.

The Second one is that (Ghurrah) compensation is imposed for
aborting such fetus because it is the initiation of the creation of a human
being which would take its complete form eventually. (3).

Some jurists from the Hanafi school elaborated on the definition of
the fetus, saying that as long as the sperm in the womb does not spoil,
it is prepared for life and hence it is considered like the living person as
far as payment of (Dhaman) compensation is concerned, in case that
sperm was spoilt, the same as the egg of wild game (fouls) has the same
consideration of the game itself during the time of Haj for someone who

(1) Sharh Fathul - Qadir vol -8- P. 324.
(2) Nihayat-ul-Muhtaj vol 7 P. 362.
(3) Al Mughni Wal-Sharh-ul-Kabir vol 9 P.P. 538 - §39.
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RULE ON DELIBERATE ABORTION OF PREGNANCY
RESULTING FROM RAPE

The inquirer in this question is asking whether it is permissible,
according to Shari’a, for a woman to abort her pregnancy which resulted
after being subjected to rape ?

The answer to this question is three dimensional .

Firstly:- Definition of embryo and when is it considered a believing soul
which should not be transgressed. The origin on that is the saying of
Almighty Allah:-

¢“Omankind if you have

Adoubt about the resurrection

(Consider) that we created you

Out of dust, then out of

Sperm, then out of a leech-like

Clot, then out of a morsel

Of fleh, partly formed

And partly unformed, in order

That we may manifest

(our power) to you”}

This indicates that the sperm is the beginning of creation whose dura-
tion is forty days, and then the leech-like clot of blood which takes forty
days and then the morsel of flesh which continues for forty days when
formation of fetus is completed as Allah Almighty Says:-

“a morsel of flesh, partly formed and partly unformed”’. It is also
affirmed in (Sahihain) that the Messenger of Allah, peace be upon him
said: ‘the formation of everyone of you is assembled in your mothers
wombs within forty days. and then it becomes a leech-like clot of blood
for the same period. and then it becomes a morsel of flesh for the same
period. After that Allah Almighty sends an angel who orders one you
with four orders, and then the angel writes down the amount of suste-
nance one will have in his lifetime, the kind of deeds he would carry out,
the life span and age and whether one is happy or unhappy. and after that
the soul is breathed into the fetus."®

This Hadith indicates that the completion of formation would take

(1) Surat-ul-Haj from verse 5, _
(2} Fathul-Bari, Sharh Imam Al Bukhari vol |1 P. 486-495. Sahih Muslim vol 16 P. P. 189 - 191.
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The time of Haj is stated as:

““For Haj

Are the month well known’’ ().

So Haj performance is obligatory on the living persom, and also
obligatory to be performed on behalf of the deceased, in response to the
saying of the Messenger of Allah who said, *“The one who intends to per-
form Haj let him do that the soon possible, because one may get sick, and
things get lost and need dominates.” @.

The second evidence is that it is not narrated about the Messenger,
peace be upon him, a correct narration indicating that Umra is an obligat-
ory ordinance. The Hadith stated in the (Sahihain) narrates that Islam is
founded on five pillars which are: The two testimonies, performance of
(Salat) practice of Zakat and performance of Haj. Also the Hadith of the
bedouin inquiring about Islam and its meaning and the explanations of
the Prophet, peace be upon him, indicate unequivocally that Umra is not
an obligatory ordinance, but rather it is one of the (Sunnahs) which are
not allowed to leave out. It is becoming of the Muslim to pertorm it in
expectation of the rewards from Almighty Allah:

To presume that the verse:

““And complete

The Haj or Umra

In the Service of Allah” is evndence that Umra is an obligatory ordi-
nance, those who oppose that point of view say that there is no evidence
for obligation in the verse because Umra here is for Allah not-like in the
time of ignorance when Umra was for the idols (),

The Summary of the answer to this question is that Umra is not an
obligatory ordinance but it is a (Sunnah) of great significance .in the life
of a Muslim. No one is allowed to neglect is. A Muslim should perform
it s0 as to be weighed with his good deed in the Day when deeds are pre-
sented infront of Almighty Allah.

It may be performed any time of the year However its performance
in particular times is only emphasized for affirmation of rewarding and
doubling of graces as it is the state when it is performed during Ramdan
or on the tenth of Zul Hijah,

And Allah is All-Knowing

(1) Surat-ul-Bagara from verse 197.
(2) Sunnan Ibn Majab vol 3 P. 176.
(3) Badie-ul-Sana'ie.
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Those who stated the non-obligation of Umra derived another evi-
dence to support their opinion from the Hadith of the bedouin who came
to the Messenger of Allah, peace be upon him inquiring about what Islam
means. In his explanation of that, the Prophet peace be pon him
answered the man, Islam is to acknowledge that there no God but Allah
and that Muhammad is the Messenger of Allah, and you perform regular
prayer. and practice regular Zakat, and fast the month of Ramadan, and
perform (Haj) pilgrimage to the House, if you were able to do that, Then
the bedouin said what you said is the truth, and that behaviour from the
man astonished us, how come he asks a question and when the Mes-
senger. peace be upon him, answered that question, the man said, you
stated the truth.”'())

In this Hadith, not mentioning Umra with Haj means that it is not
obligatory.

From what is previously stated it is clear that there is controversy on
the obligation and non-obligation of Umra, but the dominant understandg-
ing. Allah is All-Knowing - is that it is an obligatory (Sunnah) the same
as (Witr) which is the last odd (Rakat) to be prayed at night. It is not
recommendable to neglect it, as Imam Malik said that(2).

There are two evidences for that. Firstly: Allah Almighty made the
fundamental worshippings clear by stating clear rules, as in the case of
regular (Salat) regular (Zakat) and fasting. He, Almighty also made the
ordinance of Haj clear with the stipulation of ability:

‘“‘Pilgrimage there to is a duty

Men owe to Allah

Those who can afford

The journey.*’ ),

The performance of Haj was explained to be carried out in a certain
Jocation, and certain time:

*“The first House (of worship)

Appointed for men

Was that at Bakka

Full of blessing

And of guidance

For all kinds of beings.’’ (4,

(1) Sahih Muslim, Al Nawawi vol 1 P.P. 159 - 16).
{2) Sharh Manh-ul-Jalil. Sheikh Elaish vol. 2 P, 186.
(3) Surat-Al-Imran from verse 97.

(4) Surat-Al-Imran verse 96.
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him said. *Haj and Umra are two ordinances, and there is no harm on
you with which ever you started™ (.

Imam Shafie has statement emphasizing the obligation of Umra from
the intepretation of the Holy verse:

**And complete

Haj and Umra

In the service of Allah”’.

It is probable that Haj and Umra have been ordained together, if
they were in the same situation, such as ‘‘And perform regular prayer,
and practice regular charity’’. In another verse He, Almighty said,

*‘For such prayers

Are enjoined on Believers

At stated times’’.

Here, we can see that Zakat was once mentioned together with
prayer. Another time Salat was mentioned alone. This kind of statement
did not prevent Zakat from being an obligation. The explicit meaning of
the Quran is more to be considered in deriving the meaning if there was
no indication that it was implicit”Q).

The other fold of the answer is that Umra is not obligatory. Among
those who stated this opinion are Abdullah Ibn Masood, blessings of
Allah be upon him, Imam Malik, Imam Abu Hanifa, Abu Thawr, Da’ood
and some companions of Imam Shafie(®. Those who stated non-obliga-
tion say that Allah Almighty prescribed Haj in His Book:

‘“Pilgrimage thereto is a duty

Men owe to Allah

Those who can afford

The journey’’(4), _

Saying the name Haj in this context is limited to the practice of Haj
alone and it does not refer to Umra. Anybody who states otherwise
would be adding something more to the text, and that is impermissible
without evidence'(5) Also they derived evidence from what is narrated by
Jabir that the Prophet, peace be upon him, was asked about Umra and
whether it was obligatory or not and he said No. But if you perform it
is for your own good.”’(6)

(1) Kanz-ul-Umal vol. 5 P. [15.

12) Kanz-ul-Umat.

(3) Previous references.

(4) Surat-Al-lmran from verse 97,

(5) Bada’ie-ul-sana’ie.

{6) Musnad Emam Ahmad vol. 3 P. 316.
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RULE ON UMRA

In this case an inquirer is inquiring that quite a number of Muslims
believe that a Muslim must perform Umra before performing Haj and that
is because Umra is obligatory on a Muslim at least once in his life time.
Others insist that the time for performing Umra is immediately before per-
formance of Haj, and they say that it would not be correct if its perfor-
mance took place after that of Haj. They might also go to the extent to say
that Haj too would not be correct in this case

The answer on this inquiry is two folds: The first one is obligation
of Umra. This opinion is stated by a group of the companions of the
Prophet. peace be upon him. Some of those are Abdullah Ibn Abbas,
Abdullah Ibn Omar, Zaid Ibn Thabit, Saeced Ibn Jubair, Saced Ibn Al
Masseeb. blessings of Allah be upon them. Also some other jurists said
that Umra is obligatory. Those are some companions of Imam Abu
Hanifa, Imam Shafie, Imam Ahmad, Atta and Al Awza'ie(l), They
derived their evidence from the Holy verse which states:

‘“‘And complete

The Haj or Umra

In the service of Allah(®

They also used as evidence what is narrated by lbn Omar about his
father, blessings of Allah be upon them, who said that, a good looking
bedouin, who wore white clothes entered where the Messenger of Allah,
peace be upon him was sitting. and the bedouin asked, what is Islam,
Messenger of Allah) He, peace be upon him answered, it is to
acknowledge that there is no God but Allah, and that Muhammad is the
Messenger from Allah, and you perform prayer, and pay Zakat (alms),
and fast the month of Ramadan, and you perform Haj and Umra, and
you wash yourself of impurity of post-sexual intercourse”(®. They also
derived evidence from the narration that the Messenger of Allah, peace
be upon him, had performed Umra before performing Haj and also the
narration of Zaid Ibn Thabit that the Messenger of Allah, peace be upon

(1) Bidayat-ul-Mujtahid. Ibn Rushd vol. | P.P. 222 - 223 Al Um, Imam Shafie vol. 2 P. 132, Badai'e-
ul-Sanai‘e. Kasani vol 2 P, 226, Al Mughni wal Sharhull Kabir vol. 3 P. 16.

(2) Sursi-ul-Bagara from verse 196.

{3) Kanz-ul-Umal vol. | P. 337,
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authorization was not general, investigation on the authorizer’s profes-
sion is to be made, and if it was discovered that he did not have any pro-
fession then that authorization becomes invalid, but if he had a known
trade on which authorization can be applicable it is permitted.

In (Hashiyat-ul Jawa Alal Ashbah) it is stated that the one with gen-
eral authorization has the right to dispose of everything except divorce,
freeing, donation and endowment. Also he should not have the right of
acquittal and releasing an indebted of his due debts, because these
actions are analogous to donation, and hence that is included within the
statement of Al Barrazi who said that an authorized does not have the
right to donated. As for offering loans, and donations on condition of
recuperation, because a loan starts as lending and ends as compensation.
An authorized person should not possess that right of offering loans,
because this right is only possessed by the one who possesses the right of
donation. So it is not permissible for an authorized guardian to lend from
the wealth of an orphan or his gift even though that loan would be
returned as compensation at the end. In general the authorized represen-
tative has the right to possess the repaid debts, and raise cases demanding
repaying that debt, stand for acknowledgements with debts and pay court
fees all on the expense of the authorizer, but it does not concern the
council of the judge because that is authorization for disputation and not
in the general authorization.
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RULE ON WHETHER GENERAL AUTHORISED
REPRESENTATIVE HAS RIGHT TO DONATE OR NOT

Imam Muhammad Amin Known by Ibn Abdeen*

The answer to this question is that a representative does not have the
right to donate from the wealth he is authorized to possess, such as when
someone auothorizes someone else to collect debts he has due on a third
party. In this situation the authorized person is only a keeper of that
wealth. Also the representative does not have the right to donate if
owner of the wealth authorized him to be a representalive in every small
or big amount of wealth. However if the owner said to the representative
you represent me in everything, then donation in this case is permissible
because he would be a representative in all kinds of commercial transac-
tions such as selling, buying, gift and charity. But the jurists had con-
troversy on freeing those in bonds and divorcing and endowments.
Nevertheless some jurists still say that the representative has the right to
donate if that kind of authorization is generalized. Others say that he
does not have that right unless there is evidence to support utterance of
authorization and the like. This opinion is followed by the jurist Abu
ILaith. Al Natifi said that if the authorizer said to the authorized you are
my representative in everything, then your donation is permissible. It is
narrated about Muhammad that he said he could be a representative in
compensations, in leases, freeing and gifts. It is narrated about Abu
Hanifa that he said he could be a representative in compensations but not
in gifts, donations and freeing, and this is similar to what Abu ILaithhad
opted to.

In Fatawa Abi Ja'afar, a man said to another, I authorized you on
all my affairs, you stand on my behalf with all powers of attorney. That
authorization would not be general. But if he said to the man, I
authorized you on all affairs that permit to be authorized for, then that
authorization would be a general authorization applicable on all commer-
cial transactions and marriages. In the first aspect of the answer if

* One of the most famous jurists of the Hanbali school.
He was born in 548 Hijri, and he died in 620 Hijri.
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to be given (Dhamans) is acceptable because correctness of contract is of
more concern to him. His statement is accepted as when they have con-
troversy over an invalid condition. Al Shafie said that is probable that the
statement of the boy is the acceptable one as the origin is not reaching
puberty and hence there would be no obligation on him. This is not simi-
lar to the situation when they have controversy over an invalid condition,
for they differ and then agree on the liability of action. It is clear that
they do not take any action unless it is correct, and hence the statement
of the one who alleges correctness is the apparent. Here they differed on
liability of action and the one:who alleges liability does not have evidence
to rely on and hence his allegation can not be rejected. The rule on the
one who is known to be a mental case, is like the rule on the young boy.
But he is not known as mental case, then the accepted statement.is the
statement of the one whom (Dhaman) is made in his favour.

As for the one whose property is seizured because of bankruptcy, his
(Dhaman) is correct and it remains obligatory even after release of sei-
zure because he has capacity of action and disposition over his wealth,
Seizure was on his money and not on his trust, and so he becomes like
the mortgager, whose actions are all corect except mortgage, so he is in
the same situation such as when he borrows, acknowledges something.in
his trust or buys(l).

(1) Al Mughni Wal Sharhul Kabir vol. 5 P.P. 78-79.
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RULE ON PERSONS WHOSE (DHAMAN) IS CORRECT
AND THOSE WHOSE (DHAMAN) IS NOT CORRECT

Imam Muwafaq -ud-Din Abu Abdullah Ibn Ahmad Ibn Muhammad Ibn
Qudamah*

(Dhaman) compensation is correct from any person who has allowance
to have free hand in his wealth whether that person was a man or a
woman, because (Dhaman) is a contract by which wealth is meant. So it
is correct from a woman such as selling. It is not correct from the mad
person or the one who is not aware of what he says due to iliness, or from
the young boy who does not have ability of discretion, and there is no
controversy on that. (Dhaman) is an obligation for money by contract,
and so it would not be correct from the above mentioned categories, the
same as vows and acknowledgement.

(Dhaman) is also not correct from the seizured person who squan-
ders his wealth in vain. This is mentioned by Abul Khattab and it is the
opinion of Al Shafie. Al Qadi said it is correct and it remains obligatory
after seizure is released. (Dhaman) in this case has priority as it is obli-
gation of money by contract. It is not like selling and buying, and does
not look like acknowledgement because acknowledgement is statement of
due right from the past.

As for the young boy who has capacity of discretion, (Dhaman) from
him is not correct. This is the opinion of Shafie. In the Hanbali school
we stated the two narrations that both are correct, acknowledgement and
acts of a young boy with capacity of discretion after obtaining permission
from his guardian. To combine both is not correct, because that is obli-
gation for money from which the young boy gets no profit. So it is not
correct from him like donation, vows, except for selling. If they disagree
- the (Dhaman) giver and the one (Dhaman) made for - on the time of
(Dhaman) as when the boy says before reaching puberty and the one
(Dhaman) was made for said after reaching puberty, Al Qadi said refer-
ence is made to thé saying of Imam Ahmad that the statement of the one

{°) One of the most famous jurists in the Hanbali Schoul. He was born in 541 Hijri and died in 620
Hijgri.
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became very scary the authorities should not leave it as it is, but the own-
ers should be asked to demolish it otherwise the authorities would carry

that out and charge the expenses on the price of the remaining parts of
the wall),

(1) Tabsirat -ul- Hukkam Fi Usul Al Aghdiyah Wa Manahij Al Hukkam Vo, 2 P.P. 240-242.
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or puts thorns, or puts slippery substance to make anybody slip on it, he
has to pay (Dhaman) for the consequences of doing that. Also if someone
uses the road as tying place for his animal which causes damage to
people, then he should pay (Dhaman) for that damage, because he is
transgressing in all that. Also the one who keeps a dog in his house so
as to. bite those who approach the house, should also pay (Dhaman). If
someone puts a sword on the road with the intention of killing a particu-
lar person and that person stumbled on the sword and died, then Ibn Al
Qassim said the one who put the sword is to be killed for that, and if
someone else stumbled on the sword and died, the one who put the sword
would be obliged to pay (Diyah), the rule on the first case is that murder
was intentional and in the second case it was not intentional.

3. Dhaman on Leaning wall:

Ibn Rashid said that if the wall was inclined originally since the time
it was built then the owner is obliged to pay (Dhaman), but if the wall
was built correctly, but by time it got cracked casuing a hazard and the
owner was warned about it, and he could have mend it but he did not,
then he would be obliged to pay (Dhaman) for the damage it had caused.
Ibn Al Qassim said there is controversy over (Dhaman) if he was not
warned, there is no (Dhaman) on him. Ashhab said that if the wall got
very scary and reached a bad condition not to be left as it was, then the
owner is obliged to pay (Dhaman) even if not witnessed against. Tes-
timony in this case is only from a judge or from the authority concerned
to look into that. Testimony of other than those is not to be accepted.
Warning of other people such as neighbours is not necessary unless in the
case where there is nobody to represent authorities, and hence testimony
of neighbours and other people would be enough. Some of the
(Qaraweyeen) said that if the owner of the wall confessed with his mis-
take, then the testimony of other people would be accepted without the
one of the authority, but if he was denying the authority should intefer.

If the property was mortgaged or leased, the original proprieter is
the one who is to be witnessed against, and if he was absent the matter
is to be raised to the authorities, and witnessing against the occupant is
of no use, because he has no right to demolish it. In (Tazkirat -ul- Huk-
kam) for Qadi Burhan -ud- Din Al Ikhna'ie, it is stated that if the prop-
erty was for people sharing it and who have been warned, but the wall
fell on something and caused damage, then (Dhaman) is on all of those
who are benefiting from (Manfa’a) and not sharers alone.

It is also stated that (Dhaman) is imposed on the consequences of a
falling wall whether the owner or user warned or not warned. If the wall

— 87 -



Vol. V 1993, Seventeenth Edition, Contemporary Jurisprudence Rescarch Journal *

FATAWA AL FUQAHA

(DHAMAN) OF THE ONE WHO PUTS AN OBSTACLE ON
THE ROAD OR PUTS SOMETHING ON HIS DOOR WHICH
CAUSES DAMAGE, AND DHAMAN OF LEANING WALL

Imam Burhan -ud- Din Ibrahim Ibn Ali Ibn
Muhammad Ibn Farhoon Al Ya’amari Al Maliki*

Imam Malik, grace of Allah on his soul, said in Al (Muwatta),
according to our school of thought, the one who puts an obstacle on the
road, by digging a ditch or ties an animal or something of the like, he is
obliged by (Dhaman) for whatever happens as damage because of that
obstacle. If the (Dhaman) to be paid by the one who caused that obstacle
is less than the third of (Diyah) then it should be paid from his own
money, and if it is one third of (Diyah) and more it would be on the
(Aqilah) relatives of the one obliged to pay (Dhaman). However if what
he made on the road was a permissible thing then there is no (Dhaman)
on him. Al Baji said for instace if he digged a well (or ditch) on the road
for no legitimate purpose, and someone is hurt because of that well, he
would be obliged to pay (Dhaman) as well as when he digs a well in the
land of someone else without his permission. Ibn Al Qassim and Ashhab
said that if one digged a well in his property or someone else’s property
with the purpose of causing damage or hurting an intruder, then he has
to pay (Dhaman). But if one makes something permissible to him such
as digging a ditch for drainage or for sewage, as long as that ditch would
not cause damage on the road or those who use it, or he digged it in some
one’s property with permission, or digged a cannal for carrying wastes
and someone slips on it and dies, or ties a hunting dog in his house or
stops his camel on the road for a while as in front of a mosque or a bath-
room or in the market place and the like, he would not be obliged to pay
(Dhaman) for what results from that.

Dhaman of the one who puts something
causing damage on his door :

If one puts sharp edges of sharp bars in front of his door to pierce
the feet of intruders or puts sharp things on his wall for the same purpose

* One of the most famous jurists of the Maliki school. He was born in 693 H. and died in 799 Hijri.
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(Heba) is not cancelled by the death of the grantor. This is the opinion
of most of Shafie’s companions who think that (Heba) contract is a would
- be obligatory contract which is not cancelled by death such as the sale
in which option is stipulated. It would be given out if the granted person
died after accepting it. If either of the two had died before acceptance
or what indicates that, grant is invalidated from one aspect because the
contract was not completed, similar to the sale in which either one of the
two parties died before acceptance from the buyer.

Rule on Stipulation of (Qabd) concerning

(Heba) of Debt:

(Heba) of debt from the credifor to the debtor is acquittal for the
debtor which does no need acceptance. To if someone has a debt on
someone else and he granted that debt to the indebted or acquitted him
from its obligation, then that grant is correct and hence the trust of the
indebted would be acquitted, and even if the indebted rejected the grant,
it would also hold validity. If the creditor said, I give my debt as charity
to you or I forgive you, or I drop my debt on you or I render ownership
of my debt to you, it would also be correct. If the creditor offered the
debt to someone different from the indebted person or sold it him, that
would not be correct according to the Hanbalis as analogous to the sale
and, because a debt is not deliverable. The Shafies stated the same opin-
ion as the most correct. It is correct because there is no aleatory effect
on that for neither the granted person nor the grantor. According to the
Hanafis (Heba) of the debt to someone other than the indebted is per-
missible, being as if the debtor authorized that person to recuperate that
debt. But by analogy it would not be permissible according to Zafar and
according to the Hanafis because the debt is not (Mal) according to them.
(Heba) is a permissible contract for appropriation of (Mal) property and
so if added to something which is not (Mal) it would not be correct. How-
ever I would take the opinion of the Hanafis for the permissibility of
(Heba) of debt to someone other than the indebted is permissible, being
as if the debtor authorized that person to recuperate that debt. But by
analogy it would not be permissible according to Zafar and according to
the Hanafis because the debt is not (Mal) according to them. (Heba) is
a permissible contract for appropriation of (Mal) property and so if added
to something which is not (Mal) it would not be correct. However |
would take the opinion of the Hanafis for the permissibility of (Heba) of
debt to someone other than the indebted person.

And Allab is All-Knowing
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he possessed it in the council of the contract or after that. As (Qabd) is
not obligatory on the grantor so it would not be correct to perform it
without his permission. And as permission for (Qabd) is a condition for
the correctness of (Qabd) in the sale, so in (Qabd) of (Heba) it should
be more so, because (Qabd) is one condition for he correctness of (Heba)
not like sale.

In the second opinion, the Malikis think that (Qabd) is correct even
without the permission from the grantor, who is forced to enable the
granted person have access to and possess what he is granted whenever
he claims it. as (Heba) is rendering of ownership, and appropriation by
saying or in other words by offering. This is a famous opinion of the
Malikis.

From this narration it is clear that the first opinion is the predomin-
ant opinion for its strong argument. On the other the opinion of the
Malikis was based on the presumption of the correctness of the conclu-
sion of (Heba) by saying. and that they had no evidence to justify the act
of forcing the grantor to enable the granted person to have access to and
possession of the grant.

Dispute of Grantor and Granted
Over Permission:

If the grantor and the granted person disagreed as to the existence
of permission or otherwise, the statement of the granted would be the
statement which would have consideration. In case of agreement on per-
mission but the grantor said that he had withdrawn his grant before mak-
ing (Qabd) and the granted person contested that withdrawal took place
after (Qabd), then it is the statement of the granted person which would
be considered, after his oath. However if the grantor rendered possession
of the grant to the granted person, but he said that he only meant by that
depositing it in the trust of the granted person or giving it to him as (Ar-
rivah) borrowing, then the statement of the grantor would be given con-
sideration, even if the granted person denied that.

Rule on Death of Grantor or
The Granted Person Before (Qabd):

If the grantor or the granted person died before (Qabd) of (Heba)
then it would be invalid, whether death took place before permission or
after it, because the contract of (Heba) is a permissible contract which is
invalidated by the death of either one of the two contracting parties, the
same as authorization or partnership. Abul Khattab said that on the
event of the grantor’s death, his heir would assume his place in giving
permission for (Qabd) of (Heba) or its cancellation. This indicates that
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allowed to carry (Qabd) out by way of guardianship but by way of
recommendation as having the boy in his custody constitutes some
kind of guardianship, also that he would be maintaining the interests
of the boy and safekeeping it.

Imam Malik and his companions stated that possession is indispen-
sible in the case of residence and the things to put on. If he resided in
the house he should evacuate it when it is granted. As for clothes, once
the grantor wears the granted clothes, then (Heba) is invalidated. As for
the other offers, the opinion of the Maliki school is similar to the opinion
of the other juristic schools which means that, it is enough to declare the
offer and make it known. As concerning gold and paper money, when
granted, it is narrated about Malik that he said it is not permissible
except for the father to hand it over to another person, after putting it
in an envelop or in a container and sealing it after being witnessed. There
is no controversy when the guardian assumes the place of the father,
However they disagreed in the case of the mother. Ibn Al Qassim said
that the mother can not assume the place of the father, but his compan-
ions said that she can, which is the opinion of abu Hanifa. Imam Shafie
said that the grandfather is in the place of the father, and the mother may
assume the place of the father. According to the Hanbalis, only the father
is allowed to possess the grant on behalf of his son when he is the one
who granted it, by saying that I granted by son such and such thing, and
possessed it on his behalf. But if he did not say and I possessed it for him
it would not be enough.

From what is stated previously, 1 would be in a position to say that
the opinion which stipulates the puberty for the correctness of (Qabd) of
(Heba) by the young boy is most acceptable opinion for inability of sound
judgment from a young boy with no capacity for discretion, also as
analogous to impermissibility for the boy to carry out sale. The guardian
is the one to carry that out on behalf of the young boy.

Permission From Grantor To Perform (Qabd):

The jurists are on controversy as far as the stipulation of permission
from grantor to perform (Qabd) is concerned. There are two opinions on
that:

The first opinion is stated by the hanafis, the Shafies and the Han-
balis who said that it is not correct to possess (Heba) without permission
from the grantor of that (Heba). But if the grantor possess (Heba) with-
out any permission or order to possess, then he would not be entitled to
own it, and it would go into his trust as (Dhaman) due payment, whether

- 63 -



* Vol. V 1993, Seventeenth Edition, Contemporary Jurisprudence Research Journa) *

3.

possess it. The donor would appropriate his donation so as to achieve
his purpose and not because (Qabd) is a condition for the correctness
of his donation.

Some texts were narrated affirming that (Qabd) is not stipulated for
the correctness of (Heba).

(Qabd) of (Heba) by Youngsters:

Some jurists stipulated for the permissibility the state of sanity.

Other jurists stipulated puberty, as (Qabd) falls within the state of guar-
dianship, and a youngster has no guardianship over himself, hence his
(Qabd) possession of (Heba) would not be permissible, not the same as
it is in the case of sale. _

(Qabd) by Youngster in Different Schools;

The Hanafi School:

1.

The Hanafis divided (Qabd) of (Heba) into two kinds.

(Qabd) by self: which takes place when the granted person himself
possesses for himself. Conditions for the permissibility of such kind of
(Qabd) is sanity, and so it is not permissible for the boy with no capac-
ity of discretion or the mad person to carry out (Qabd). As for pub-
erty it is not stipulated for the correctness of (Qabd) by way of recom-
mendation, for it is permissible for the boy with the capacity of dis-
cretion to carry out (Qabd). Recommendation can be explained that
(Qabd) of (Heba) is an advantageous action and hence a boy with the
capacity of discretion may possess as well as his guardian. The same
would apply for the young girl with the capacity of discretion. Other
than the Hanafis referred to analogy by stating that puberty is a con-
dition for the correctness of (Qabd) in (Heba).

(Qabd) by proxy: which is (Qabd) on behalf of a young boy. Condi-
tions for its permissibility is guardianship by custody or guardianship
by sponsorship when there is no guardian, and hence the guardian
would perform (Qabd) on behalf of the young boy. The father of the
boy, the trustee of the father, the grandfather of the boy or the trustee
of the grandfather all have the right to perform (Qabd) on behalf of
the young boy, in consideration of priority, whether the boy was living
among the family of either one of those people or not. If anyone of
those people was absent, the one who comes after him in guardianship
would be permitted to perform (Qabd). It is not permissible for any-
one to perform (Qabd) in the presence of any of the four people men-
tioned. When non of them was present, it would be permissible for the
person who has the boy in his custody to perform (Qabd) on behalf
of the boy by way of recommendation. Analogy is that, he is not
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of difference of both-actions one from the other. The sale is a contract
which means the appropriation of the kind for a return or compensa-
tion, other than (Heba) for divine rewarding.

2. Taking narrations of the companions of the Prophet, peace be upon
him as evidence is also rejected as no evidence is to be taken from
anybody other than the Prophet, peace be upon him, bearing in mind
that controversy on that had emerged among the companions them-
selves, blessings of Allah be upon them.

Discussing Evidences of Third Opinion:

1. Evidence derived from the first verse is rejected because what is
ordained in the verse is fiilfilling of obligations. Utterance from the
grantor to the granted by saying “I offered you" with no acceptance
from the offered person would not be named contract, because with-
drawal of the offer before acceptance from the offered person would
invalidate the offer. Hence utterance of (Heba) alone would not be
named contract by the majority of the jurists. A contract would only
hold when acceptance coincides with the eminent offer. In this situa-
tion we agree on the offer of fulfilling the contract. As for the evi-
dence derived from the second verse it contradicts with so many texts
which are correctly narrated about the Messenger of Allah, peace be
upon him, and which concern withdrawal of (Heba) from the father on
event of preference among the sons. But one may ask how would the
Prophet, peace be upon him, order the withdrawal of something with
which a father would favour some of his sons over others, at the time
when he, peace be upon him knows that it is forbidden.

2. The Hadith narrated by Ibn Abbas is said about it that it applies only
when the offer is possessed, but before possession the Hadith would
not indicate prohibition of withdrawal.

The Predominant Opinion:

It seems to me that the third opinion which states that (Heba) is cor-
rect on contracting, and that (Qabd) is not a condition for that, is the
opinion the most acceptable for the following reasons:

1. (Heba) is a contract of donation, and stipulating (Qabd) for its cor-
rectness would reduce its effect and may deter some people from that
practice.

2. A donor donates expecting reward from Almighty Allah, and also he
does that in response to encouragement of the religious teachings, and
hence he knows that to attain that divine reward for the thing he
offered must have reached the hands of the donated person who would
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Evidences of Third Opinion:

1.

Allah Almighty said :
“Q ye who believe
Fulfil (all) obligations®’.

Another verse states:

“And make

Not vain your deeds” (.

These two verses indicate that the utterance of (Heba) or (Saddaga) is
like performing an act and making a contract which is obligatory to be
fulfilled and no one would be permitted to invalidate that except by pre-
senting a text.

2.

About Ibn Abbas, blessings of Allah be upon him, that he said, the
Prophet, peace be upon him, said, “The one who restores a grant he
offered is like the one who would swallow what he vomitted.” Gen-
erally the Hadith indicates that (Heba) becomes obligatory instantly

after contracting.

Discussion of Evidences of First
Opinion:

1.

Opposers of first opinion said that the Hadith narrated by Mutrif
means that in any kind of offering there is “‘rendering” which means
in that text excluding out of one’s ownership.

As for analogy, it is rejected because of the following:

a — Taking (Heba) as analogous to the loan is an invalid analogy
because in the offer of a loan the offere may withdraw his offer for
loan whenever he likes, but the offer of (Heba) may not be withdrawn
by the grantor whenever he chooses, because there are Sharia imped-
iments stated by the jurists, and which prevent the grantor from with-
drawing the offer of (Heba) as well as (Saddaqa) charity.

b — Taking (Heba) as analogous to (Arriyah) borrowing is also
rejected because (Heba) means the appropriation of the kind while
(Arriyah) borrowing is a contract permitting utilization and benefiting
from the kind. The lender may withdraw his offer of borrowing
whenever he likes, according to the opinion of the m'ajority of the
jurists, but (Heba) and (Saddaqa) can not be treated like (Arriyah).

Discussing Evidences of Second Opinion:
1. Taking (Heba) as analogous to the sale is a rejected analogy because

(1) Surat - Muhammad versc 33.
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hence it would not be concluded except by fulfilling that. When (Qabd)

takes place, ownership or appropriation is confirmed for the granted per-

son, otherwise it is not. As such is the opinion of the Hanafis, the

Shafies, the Hanbalis, as far as the weighed and the measured items are

concerned. Al Nakhaie, Al Thawri and Al Hassan together with other

jurists think in the same lines.

Second Opinion:

Imam Malik stated that (Heba) can be concluded by acceptance, and
that the grantor is forced to effect (Qabd). If the granted person shows
reluctance in demanding the grant offered to him till the time when the
granter is bankrupt or is sick, then (Heba) in this case is invalidated. If
he sold he would get the price, but if he acted immediately, he would get
all things granted.

Third Opinion :

Imam Ahmad said, in a second narration, (Heba) is correct by con-
tracting ‘and (Qabd) is not one of its conditions in the first place.
Evidences of First Opinion:

The followers of this opinion stated evidences for stipulating (Qabd),
some of which are:

1. About Mutrif Ibn Abdullah Ibn Al Shukhair about his father who said
that he was reading suratul — Takathur. after finishing, the Prophet,
peace be upon him said. “The son of Adam says, my wealth, my
wealth. Would you son of Adam have of your wealth any more than
what you offered in charity and you rendered forward, or what you ate
and consumed or what you put on and wore out”,

This Hadith indicates that the Prophet, peace be upon him, stipulated
rendering which means (Qabd) for the gift and the grant.

2. Another evidence they derived from analogy, and they said that they
considered grant as analogous to the loan and (Arriyah) borrowing
which would not be correct without being possessed, as those fall into
the category of kindness.

Evidences of Second Opinion:

1. Taking (Heba) as analogous to the sale and the other transactions
which emtail rendering of ownership, as they are contracts.

2. All narrations about the companions of the Prophet, peace be upon

him indicate that they stipulated (Qabd) for prohibitions of evasive
devices.
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2. (Heba) is a contract of ownership which lacks offer and acceptance the
same as marriage.
The Second Opinion:

Some of the Hanafis said that the pillar of (Heba) is the offer from
the grantor, as (Heba) linguistically means offer from the owner without
the condition of acceptance which comes only for confirmation of its rule,
meaning its consequence which is the transfer of ownership.

The Third Opinion:

The Hanbalis in one narration state that (Heba) grant is concluded
by giving, which is connected with what indicates that giving even if
neither offer nor acceptance takes place. Evidence to that is derived from
the narrations that:

1. The Prophet, peace be upon him used to offer gifts and gifts were
offered to him, and that he also used to distribute charities and order
his messengers to do so.

2. The companions of the Prophet, peace be upon him, also used to dis-
tribute charities. It never had been reported about them that they
made any reference to neither offer nor acceptance. If offer and
acceptance were in any respect conditions for (Heba) they would have
been reported.

Commentary and Evaluation:

After this review of the different opinions and their evidences. I
would say that (Heba) grant would not be concluded except in the form
which indicates appropriation or rendering of ownership with no compen-
sation, or what is taken in its place, whether by saying or by doing. The
deeds which refer to offer and acceptare are sufficient enough, and would
need to be uttered. Taking (Heba) as analogous to marriage is rejected,
as it would not hold so frequently, and hence it is not difficult to stipulate
offer and acceptance for it, contrary to the grant. Some Hanafis say that
the pillar of (Heba) grant is the offer is rejected, as acceptance is stipu-
lated by text, according to (Hadith) of Abdullah Ibn Bisr.

For all that is narrated in the above, I would stand by the side of the
opinion which stipulates offer and acceptance for the conclusion of
(Heba) with consideration of what may be taken in their place as deeds
or as saying.

The Rule of {Qabd) Possession in (Heba):

In this concern, jurists have a number of opinions, these are:
First Opinion:

(Qabd) possession is a condition for the obligation of (Heba), and
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Laila and some other jurists from (Kufa) stated the (Qabd) possession is

not a condition, but (Saddaqa) charity is permissible if it is made known

and even if it is not pessessed. Contrary to that, a grant is not permissible
unless it is possessed.

The Malikis:

The Malikis state that (Qabd) possession is not stipulated for the cor-
rectness of (Heba) or for its obligation, but it is only a condition for its
completeness and its benefit. In other words the granted person would
own on the conclusion of the contract which is in this case the utterance
or the offer. (Qabd) or possessing is only a condition for the complete-
ness of (Heba) grant as it obliges the grantor to render the granted thing
to the granted person. In such a case, if (Qabd) possession takes place
without permission from the grantor, it is a valid (Qabd) possession.
However if (Qabd) possession was neglected until the death of the gran-
tor, while (Heba) grant or (Saddaqa) charity still in the hands of the
grantor and under his investment, then grant and charity are no longer
valid where they transform into heritance. If the grantor paid some of the
grant and invested the other part, that invested part would be estimated.
If it is more that two thirds, the whole grant or charity becoms invalid,
and if it was one third or less then grant or charity would hold valid in
the part the grantor invested or the part he did not invest.

The Hanbalis:

The Hanbalis are on controversy as far as (Qabd) is concerned. Ibn
Agqeel stated that (Qabd) possession is one pillar of (Heba) grant, and in
the most reputable of the two narrations about Imam Ahmad is that
(Qabd) possession is a condition for the correctness of (Heba) grant of
the measured and the weighed commodities for the consensus of the com-
panions of the Prophet, peace be upon him. Commodities other than the
measured and the weighed have two narrations on them. One of them
states that (Heba) grant will not be concluded except by (Qabd) posses-
sion. The second narration states that a grant is concluded and it becomes
obligatory immediately after contract.

Conclusion of. (Heba) by Acceptance

Juristis are of three opinions concerning acceptance in (Heba):

1. Imam Malik and Shafie and Imam Ahmad in one narration, and some
of the Hanafis, say that acceptance has consideration in (Heba). Their
evidence is the Hadith of Abdullah Ibn Basr who said that, my sister
used to send me to the Prophet, peace be upon him, with a gift which
he, peace be upon him accepted.
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Evidences:

1. It is stated that (Qabd) possession is delivery of the sold item to the
buyer. This entails that the sold item is rendered wholly to the buyer
and there should not be any dispute over it, and this can be achieved
through evacuation, whether the sold item was a real estate or a mov-
able, where (Qabd) possession in this case becomes legitimate.

2. As long as the seller has left the sold item to the buyer and there is
no impediments, then in this case, the buyer is considered a possessor
of all the sold items as in the case of real estate.

Discussion of Evidences:

The afore mentioned can be answered that delivery of real estate can
be effected only by all customs. On the other hand, (Qabd) possession
of the movable, as shown by the texts, takes place by transferring and
transporting the sold item from the lieu of sale to another place where
the seller has no concern with. The movables which are not stated in texts
are treated as those stated as they resemble each other. What seems more
acceptable of the two opinions is the first one which states that (Qabd)
possession of any of the movables is effected according to its nature. Evi-
dences stated in this opinion are explicit and straight forward and abiding
by this opinion comes as observation of text and customs.

Conclusion of (Heba) Grant by Saying

and Rule of (Qabd) Possession on it:

Jurists have disagreed on (Qabd) possession of the grant. Their dis-
agreement is due to the stipulation made by some of them that holding
and possessing are conditions for the correctness of (Heba) grant, while
others did not stipulate any of those two conditions. They accepted that
by offering only.

Positions of Schools of Thought Towards (Qabd)

Possession of Grant,

The Hanafis:

The Hanafis stated that the pillar of (Heba) grant is the offer from
the side of the the grantor. Acceptance from the side of the granted per-
son is not a pillar, by way of preference, but by analogy it should be a
pillar according to the statement of Zafar who also.stated that (Qabd)
possession of the grant is also a pillar. The dominant opinion of the
Hanafis states that a grant is concluded by offer alone, on the trust of the
grantor and by acceptance of the granted person, because (Heba) grant
15 a contract of donation which is concluded by the saying of the donor,
the same as in the will. However the granted person would not be enti-
tled to own the grant except by acceptance and (Qabd) 'posscssion. Abu
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sion of real estate holds by evacuating the estate for the buyer and
enabling him to have right of dispensing and taking action towards it by
delivering him the keys even if buyer does not intend to occupy it.
Secondly

(Qabd) Possession of Movable:

A movable property is the kind of property which can be moved and
transported from one place to another, such as money, livestock and the
like. There is controversy among the jurists as to the method of posses-
sing the movables. There are two opinions: The first opinion is the
famous opinion of the Malikis, the Shafies and the Hanbalis in their
dominant opinion as concerning (Qabd) possession of the measured, the
weighed and the counted and stated that the (Qabd) possession of the
movable property differs with the difference of the possessed property. If
the possessed was weighed, measured or counted, then possessing it
would be by weighing, measuring or counting it. If it was of the kind
which is transportable normally such as furniture, then possessing it
would be completed by transporting and transferring it from one place to
another place where the seller'would have no concern with. And if it was
of the kind which is held by hand such as cash money or jewelry, then
possessing it would be by holding it. On cases other than what is men-
tioned, reference is made to customs.

Evidences for First Opinion:

The Messenger of Allah, peace be upon him, said *“When you sell,
then weigh what you have sold, and if you buy, then let what you bought
be weighed for you.”

The Hadith indicates that (Qabd) possession of the weighed would
not hold except by weighing. Anything that needs the determination of
measurement is included into that category. As for the things which are
bought in lumps, they stated the narration about Abdullah Ibn Omar who
said, “We used to by food from the caravans haphazardly, but the Mes-
senger of Allah, peace be upon him forbade us to sell it until we had
moved it and transported it from that place. This Hadith indicates that
the (Qabd) possession of the items which are sold haphazardly is com-
pleted by transporting it or by holding it. Analogous to that are all kinds
of movables such as wood and the like.

In the second opinion, the Hanafis, and one narration about Imam
Ahmad state that (Qabd) possession of the movable items is effected by
evacuation the same as (Qabd) possession as in the case of real estate.
As such is the opinion of the Malikis in the narration conccrmng the pos-
session of the sold thing haphazardly,
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‘‘Help ye one another

In righteousness and piety’*®

A grant is considered part of the righteous, as it is a reason for loving
one another. A saying of the Prophet, peace be upon him, states “Ex-
change gifts so as to love one another.”” The Prophet, peace be upon him,
had accepted the gift from Najashi and the gift from Maqawqus, and had
exchanged gifts with them.

However, a gift is not recommended if what is meant by it was
hypocrisy, showing or boasting. for the saying of the Prophet, peace be
upon him, **The one who makes others listen, Allah Almighty will reveal
him, and the one who shows hypocrisy, Allah Almighty will make him
scandalous.™

A grant is more rewarding than (Wassiya) will, according to what
Abu Huraira marrated that he said, *“'the Messenger of Allah, peace be
upon him was asked: which kind of charity is more rewarding? The Mes-
senger, peace be upon him answered, it is the kind of charity which you
given out at the time when you are heaithy and thrifty, hoping to become
rich are fearing becoming poor, before the time when you would not be,
given respite, when your soul is coming out until it reaches your throat,
you would say this is allocated for so and so. and that is altocated for so
and so’" Giving the grant to the next of kin is the most rewarding, and
offering it to the neighbours is better than offering it to those who further
away, for thé saying of the Prophet, peace be upon him, *“The one are
believes in Allah and the Last Day, let him be hospitable to his neigh-
bour”.

Reality of (Qabd) Possession. and its Kinds:

(Qabd) possession is acquiring of something and containing it by lay-
ing hand on the possessed thing, be that movable property or otherwise.
What is meant by (Qabd) possession in the grant is the same as what is
meant as in the sale. (Qabd) or possession of things is divided into pos-
session of real estates and possession of movables.

Firstly:
(Qabd) Possession of Estates:

An estate means any kind of immovable property such as land, build-
ings and the like, Jurists from the Hanafi, the Maliki, the Shafie, the
Hanbali and the Dthahiri schools of thought agreed that (Qabd) posses-

(1) Surat .ul- Maida verse I.
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the Hereafter, it is known as (Saddaqa) charity, and if the granted prop-
erty is transported to the place of the granted person, by way of being
generous to him, then it is known as (Hadiya) gift.

The Hanbalis defined (Heba), grant, as being the appropriation of a
property which is permissible to dispense of whether known or unknown,
existant, deliverable and it is not obligatory during one’s life without
compensation.

Rule and Evidence of (Heba) Grant.

(Heba) grant is a lawful and recommended worship. Evidence for
that is derived from the Holy verses:

But if they

Of their own good pleasure,

Remit any part of it to you,

Take it and enjoy it,

With right good cheer.”"

Another verse states:

“To spend of your sustenance,

Out of love for Him.

For your kin

For orphans,

For the needy

For the wayfarer.’’(2)

Evidence for the legality and recommendation of grant in the (Sun-
nah) can be derived from the saying of the Prophet, peace be upon him,
“O ye Muslim women, none of you should despise what her neighbour
grants her even if it was the hoof of a sheep.”

In this Hadith we can see that there is encouragement for the
exchange of gifts however small that gift was, particulary when bigger
amounts may not be available. The little that is given would be apprec-
iable as it enhances love between Muslims.

Abu Huraira narrated about the Prophet, peace be upon him, that
he said, “'If I was invited to a lamb foreleg or hind leg I would answer
that invitation, and if the same was offered to me I would accept™. This
Hadith indicates that the little that is given is permissible and a gift is not
to be rejected.

Muslims in consensus are in favour of the exchange of grants in all
kinds, for the saying from Almighty Allah:

(1) Surat -ul- Nissa verse 4.
(2) Surat -ul- Bagara verse 177.
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(QABD) POSSESSION OF THE GRANT:
REALITY AND RULE IN ISLAMIC (FIQH)
JURISPRUDENCE

Dr. Muhammad Hussein Gindeel®

The meaning of (Heba), grant, is the transmittal of a utilizable thing
from one person to another, whether that thing was (Mal) property or
atherwise. As a juristic, term, grant is defined by the Hanafis as being the
appropriation of (Mal) property without receiving a return or compensa-
tion. In other words it means apporpriation of (Mal) property on condi-
tion that no compensation on it is gained. However. compensation is not
invalidated by the offer of (Heba) grant on the statement of a condition
of compensation. Although, if (Heba) has a condition of compensation,
nevertheless it would have no stipulation of gain.

The Malikis defined the grant as being a profitable appropriation for
the sake of the granted person and for no compensation. Charity is given
the same definition by the Malikis, but they stated that it is for the sake
of Almighty Allah. As for (Attiya), gift it is much generalized than the
other two, and it is defined as being appropriation whose finance is
offered without the initiation of compensation. Gift comprises (Heba)
grant, (Saddaqa) charity, (Habs) lien, (Nehla) donation, and (Arriya)
gratuitous loan. There are other kinds of grants such as the appropriation
of the utility of a house whether for life (omri) or for a certain period of
time. Another kind of appropriation is that of the utility of an animal
with no compensation. The dowery paid by the husband to the guardian
of the marriage contract also comes under the title grant.

The rules of (Heba), grant and (Saddaga) charity are the same
according to the Malikis, except in two aspects:

1. (Heba) grant is considered less than (Saddaqa) charity.
2. It is permissible for the grantor to buy (Heba) the grant or accept it
for another (Heba). It is detested to do the same with (Saddaqa), charity.

According to the Shafies, (Heba) grant means: the appropriation of
a kind, voluntarily, during one’s life, and for no compensation. They
stated that if appropriating a needy person for the sake of the reward in

* Assislal!l prfchssor in the department of comparative jurisprudence in the faculty of Shari'a and
law. university of Qatar. He wrote a number of reseirches on {Figh).
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has to abide by the ordinances of Islamic Shari’a which does not con-
tradict ethics or the human conscience.

Sovereignty in The Saudi Government System:

The founding system of government in the Kingdom of Saudi Arabia,
since its foundation is based on the Islamic Sharia and it is the sole source
of rules. No regulation or judgment should be issued by the executive
authority if that contradicts the rules of Islamic Sharia. The founding sys-
tem of goverment states in its seventh article, the following: (the govern-
ment system in the Kingdom of Saudi Arabia derives its authority from

the Holy Book of Allah Almighty and the (Sunnah) of His Prophet,
peace be upon him.
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He hath commanded that ye worship

None but Him'*(h
And in another verse:

“If any do fail to judge

By (the light of) what God

Hath revealed, they are

{(No better) then wrongdoers(?)

On the light of all that it is clear that no human being can allege the
possession of some kind of authority without that authority being derived
from the divine legislations, whatever the position of that person in the
society. So authority, power and sovereignty all belong to Alrrughty
Allah. This is the correct and dominant opinion.

The Second Opinion: The advocators of this second opinion say that the

sovereign is the (Ummah). They supported their point of view W1th the

following arguments:

1. The Khalifa is only deputy or representative in the practice of author-
ity. It is not owned by him. It is being bestowed upon him in consid-
eration of his position and not for his person. He is obliged to govern
all the (Ummah) in accordance with the divine instructions and rules,
and he does not have to pass judgments without consultation over all
affairs.

2. The Ummah is the source of sovereignty including the authority of the
Khalifa, for the authority in the Islamic state which puts the contract
for leadership into effect is the (Ummah). It is the authority which
crowned the ruler in that position according to contract of allegiance
(Bayia') contract. The Imam would remain in his position practicing
his authorities following the guiding lines of what was delegated on
him as duties, and in consideration of his rights, as long as he is guard-
ing the worldly and religious affairs of Islam and Muslims.

These two opinions can be joined by the statements they have in
common:

Firstly: Sovereignty is absolutely relegated upon Islamic legislation, as in

the explicit texts.

Secondly: Sovereignty is only limited to the majority of Muslims in the

lesser affairs which are judged by divine rules limited in the execution of

the legislative texts and according to the principles of Shar’a system. The
will of the (Ummah) has great consideration in Islam. But the Ummah

(1) Surat - Yusuf from verse 40.
(2) Surat -ul- Maida from verse 44,
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Sovereignty is for Allah Almighty:

The difference between the principle of sovereignty in Islam and that
one in the secular systems is that sovereignty in the secular system is
absolute. It is the right of rulers or parliaments in that system to follow
what ever suits them of political systems for the state is formed first and
after that they look for the adopttion of a suitable system. Whereas in the
Islamic system the state is founded upon the principles of Islamic legis-
lation, and the governing body therein is formed on the guiding directives
of that systemn and those principles which existed prior to the existance
of the state, the Ummah, authority or the Khalifa who is delegated in
handling and keeping the interests of the (Ummah) whether religious
interests or worldly interests.

As for the legislation of the detailed ruies and regulations or making
the appropriate solutions for the innovative problems, having as starting
point, the spirit and soul of Islamic principles and their application, the
door is widely open for all authorities concerned with the issuance of
these rules and regulations to make their endeavours totally abiding by
the texts of Shari'a without transgressing the limits.

Opinions of Recent Jurists:

The recent jurists thinking about sovereignty are of two opinions:

one opinion states that the sovereign in the Islamic government system
is the Islamic legislation, and the other opinion states that the sovereign
is the (Ummah).
The First Opinion: Supporters of this opinion who are the majority of
jurists think that sovereignty is for Allah Almighty alone and that there
is no partners with him. He, Almighty is the one who substantiated the
Islamic Legislation and imposed it upon all Muslims, without being
directed to that by any other authority over Him. The Muslim is obliged
to give allegiance, showing obedience to the rules of this divine legisla-
tion and The Initiator of it, without arguing as Almighty Allah said:

“‘He cannot be questioned

For His acts, but they

Will be questioned (for theirs)(l)

The Quranic legislations stated all that in a number of verses, show-
ing that the first source of legislations of the Islamic state and of the rules
to be imposed on Muslims is Allah Almighty, as He, Almighty said:

‘““The Command is for none but Allah

(1) Surat -ul- Anbiya from verse 23.
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3. Regional singularity which means that sovereignty over that ruled reg-
ion is the only sovereignty.

4. Highness: it is independant by itself, receiving no orders and no
instruction from any previous or present authority neither higher nor
lower.

The Idea of Sovereignty in Islamic (Figh):

Sovereignty as terminology does not exist in Islamic (Figh). The
Islamic jurists and those who wrote volumes on Fighi issues, and constitu-
tional systems of the Islamic state, did not mention anything about that
issue, because they believed that sovereignty is that of Allah Almighty
alone, and none shares that authority with Him. Allah Almighty is the
legislator of all laws, He is the Orderer and the Prohibitor and there is
no sovereignty nor authority to anybody except Him Almighty. There
was consensus of all Muslims on this understanding all over the Islamic
territories. Hence there is no religion except that ordained by Allah
Almighty and no legislation except the legislation prescribed by Him, and
no power except to His Rule entailed by the Islamic Shari’a. what under-
stood from religion by necessity is that power and authority is the power
of Islamic legislation (Shara’). No one among the four Khalifas, and the
companions, blessings of Allah be upon them ever contradicted a textual
rule neither in the Holy Quran nor in the (sunnnah) of the Prophet,
peace be upon him, in all aspects of life, because they all believed that
taking (Shara’) as arbiter in all affairs is one of the requisitions of faith.

The sayings of the late jurists give support to that belief. Sheikh of
Islam Ibn Taimeyah, grace of Allah upon him said, (Whenever a man
permits the forbidden agreed upon, or, forbids the permitted .agreed
upon, or changed the Sharia of Allah agreed upon, he would become a
disbeliever and an apostate on consensus of all jurists) Imam Shafie said,
“When something is positively proved to have been done by the Prophet,
peace be upon him, it becomes obligatory on all those who had knowl-
edge about it, nothing would change it or weaken it, All people should
follow it as Allah Almighty gave nobody else an authority to contradict
that order from Him". ' '

(Shara') legislation is the authority which issues its judgment on the
sayings and acts of man. (Shara) has the absolute powcr', over the Islamic
political life. This indicates that evidence is what is narrated in the Holy
Book of Allah Almighty and in the (Sunnah) of His Prophet, peace be
upon him. Absolute power is for Shari’a and nothing else.
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THE CONCEPT OF SOVEREIGNTY
AND SOVEREIGNS IN ISLAMIC (FIQH)

Dr. Hassan Muhammad Safar*

The Islamic Shari’a is a divine legislation leading to the straight open
way, revealed to our Prophet Muhammad, peace be upon him for gui-
dance of humanity, leading them forth from the depth of darkness into
light. Allah Almighty bestowed on the Islamic Shari'a to be the seal of
all divine legislations, that is why it was sent down to us as integrated and
comprehensible, and so its dominant legistation is leading those who fol-
low it to truth, bliss and success.

The arena of secular law has witnessed the appearance of some ter-
minology which came into existance only recently in the writings of some
thinkers, such as the terminolog of sovereignty, which has been circulat-
ing and became over used in the field of government, administration and
the judiciary. As this terminology is foreign to the Islamic political juris-
prudence, we are obliged here to review its background and.concept.
Concept of Sovereignty and its Characteristics:

Sovereignty as a general concept means the higher authority in the
society which finds neither contestation nor competition in that society.
Beginning: The theory of sovereignty was the creation of French law. It
came into existence at the end of the middle ages as one measure to
defend the authority of the rulers at that time, and also to distinguish it
from .the other authorities which were in dispute, competition and strug-
gle. Those authorities were seen in the feudal authority inside the society
and the imperial authority and the pope authority from outside.
Characteristics:

1. A sovereign is not subject to law and regulation, but rather law and
regulation are the direct manifestation of the sovereign’s own will and
desires.

2. Highness and loftiness are some of its characteristics. It is a will which
supercedes all other wills and an authority over all other authorities.

» Professor of [slamic goverment systems, department of Islamic studies, King Abdul Aziz Uni-

versity His ph. d. dessertation was entitled, the Islamic government, its system function and effect.
He wrote a number of books, some titles are: The history of Islamic Legislation, The Islamic Fighi
schools of thought, Lectures on government systems in Istam, He participated in a number of sci-
entific and Fiqhi conferences.

_ 47 -



* Vol. V 1993, Seventeenth Edition, Contemporary Jurisprudence Research Journal *

Allah, peace be upon him. As for liquids the origin is purity except when
there contextual forbidding.

Rule: The origin in sexual intercourse is prohibition. Evidence on that is
the Holy verse:

‘““Who abstain from sex.(l)

Except with those joined

To them in the marriage bound

Or (the captives) whom

Their right hands possess

For (in their case) they are

Free from blame(2)

“But those whose desires exceed
Those limits are transgressors’’

From these Holy verses we can see that the origin in sexual mter-
course is prohibition except for couples bound by marriage. Here there
is exception to that rule. The exception is permitted for the necessity of
preservation of offspring. E

The jurists, in this concern stated that prohibtion of sexual inter-
course was more preferrable as in doing that there is abstention from a
permissible so as to avoid a forbidden, rather than doing the opposite
because shara’ is more concerned about avoiding the prohibited than per-
forming the ordained.

And Allah is All Knowing

(1) Surat -ul- Muminun verse 5.
(2) Surat -ul- Muminun verse 6.
{3) Surat -ul- Muminun verse 7.
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According to logic, having free hand on someone’s property without
his permission is impermissible. To say that it is permisible without pro-
ducing evidence is impermissible. Stating permissibility without evidence
is acting on the property of Allah without his permission and definitely
this is not true. When people have free hand on each other’s property
without permission is impermissible as it causes harm but having a free
hand on Allah's property would not cause any harm to Allah Almighty.
The third opinion is the state of abstention from stating neither permis.
sion nor prohibition. Here it means that one does not know whether
there is judgment on that particular case or not. But in answer to this
supposition, it is known that for every action there is judgment that
known or not known to people. The reality is that the origin is permission
for the saying of Almighty Allah:

“This day are (all) things

Good and pure made lawful

Unto you’’(D
Another saying from the Holy Quran:

‘““And He hath subjected

To you, as from Him,

All that is in the heavens

And on earth®

There is evidence derived from thse verses that the origin in things
created is permissibility until there is indication otherwise.

Examples to this rule is the situation in which somebody is keeping
pigeons and other pigeons from somewhere else come and mix with the
pigeons of the man. In this case all pigeons are permissible unless he
knows that the kind of pigeons which mixed with his prigeons are owned
by a particular person who is known to the man. Here the man should
advertise about the presence of the pigeous for the owner to come and
take them. Another example is some kinds of modern contracts. If they
are proved not to contain usury of harm or deception they become per-
missible.

Branches of this rule is that owners keep their own properties and no
one of them disputes with another unlawfull.

As for worshipings the origin in them is abstention. In contracts the
origin is correctness except the contracts invalidated by the Messenger of

(1) Sural -ul- Maida from verse 5.
(2) Sural -ul- Jathiva from verse 13.
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due to forgetfulness, so do not ransack them’'.

Logic states that Allah Almighty must have created all things and all
bounties either because there is wisdom behind that or there is no wis-
dom. To say that Allah Almighty has created all that for no wisdom is
invalid, because He, Almighty says:

‘““We created not

The heavens the earth

And all between them

Merely in (idle) sport‘}. :

It is evident that Allah Almighty created all that with wisdom behind
it. This wisdom must either be for renderig benefit to Him Almighty or
for rendering benefit to us. The first supposing is definitely false. Allah
Almighty created all His bounties for the benefit of those who need
them, so the origin in bounties is permissibility. The second opinion
states that the origin in things is prohibition or forbidding. Evidence
stated in this concern is the saying of Almightly Allah:

“But say not — for any false thing -

That your tongues may put forth

This islawfuland this is forbidden. ),

Here Allah Almighty showed us that prohibition and permission are
not to be preseribed by us, but that is Allah’s affair and we are not enti-
tled to know the forbidden or the permissible except from His direction
Almighty.

In the (Sunnah) the Messenger of Allah, peace be upon him said.
“The (Halal) permissible is distinguishable and (Haram) forbidden is dis-
tinguishable and between them these are dubious affairs, but the believ-
ers restrain themselves from doubious situations.”™

The Messenger of Allah, peace be upon him, directed us'to abstain
from the affirs which are between Halal ahd Haram, and did not make
the origin in either one of them, This is argued that the: Hadith does not
indicate that the origin is forbidding, because what is meant by the **dubi-
ous affairs’ is what is swinging between to evidences, one of them relates
it with the (Haram) when such a thing happen on conflict of evidences.
But what is silenced about is considered. what .is forgiven by Allah
almighty.

(f) Surat -ul- Dukhan verse 3K.
{2) Surat -ul- Nahl from verse |16.
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— This rule infers that all things that exist on earth are permissible for
man to eat or drink in the state it is found, without causing harm either
to himself or to someone else. Nothing is exempted from this rule
except when there is an obliging or forbidding text. Evidence from the
Holy Quran to this rule, is the saying of Allah Almighty:

““It is He who hath created for you

All things that are on earth. ),

Evidence from the Sunnah is the saying of Prophet Muhammad,
peace be upon him, *“One of the worst committors of crimes among Mus-
lims is the one who asked about something not forbidden to people, and
became so because of his question”.

As far as logic is concerned, this rule is acknowledgeable because
benefiting from the permissible is benefiting from something which is not
harmful to the Owner, Allah Almighty, and definitely not to the
beneficiary, and that is why it is not forbidden.

- The jurists are on controversy as regard to the bounties which are
created by Almighty Allah for his creatures and there is no harm for
anbody from their existance, such as animals which are nor forbidden,
neither in a generalized not a particularized text, as well as plants.

There are three opinions in this concern. The first one is that the ori-.
gin in bounties is permissibility. This is the opinions of the majority.
Their evidence is the saying of Almighty Allah:

“It is He who hath created for you

All things that are on earth(),

Another saying states:

*‘Say who hath forbidden

The beautiful (gifts) of God

Which He hath produced

For His servants

And the things, clean and pure,

(Which He hath provided)

For sustenance’’(3),

Evidence from the (Sunnah) is the saying of the Messenger of Allah,
peace be upon him, ““Allah has prescribed ordinances, so do not neglect
them, and has prohibited thing, so do not violate them, and He has set
bounds, so do not transgress them, and He was silent about things, not

(1} Surat -ul- Bagara from verse 29.
(2) Surat -ui- Bagara from verse 29.
(3) Surat -ul- Aa’raf from verse 32.
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undertakes with others as in Shari’a legitimate contracts or tl:ar.lsactions.
The (Fighi) meaning of the rule is that the trust of a person is in a state
of acquittal from any kind of obligation, and when his trust is obliged ?he
original state no longer exists, because man is born free from any kind
of due obligation or liability. The engagement of his trust by due ';ights
comes into existance for incidental reasons only after birth. The origin in
incidental occurrences is nullity. For this reason to testify that someone’s
trust is obliged requires two witnesses, or an oath from the litigant, by
way of holding fast to the origin of the rule.

But when is acquittal of trust given consideration? It is given consid-
eration when there is oath with it and that it is not contested. In case tlhat
this rule comes in conflict with the rule that states ‘‘the origin is to refer
incidents to the nearest time to the time of their occurrence.”, the rule
to be applied in this case is the rule of acquittal of trust, as it is stronger
in this context. Examples on that are the following:

— If someone damaged a property of someone else, and they differed in
the estimation of damage, consideration is given to the statement of the
damager, and the harmed person is asked to produce evidence to prove
the additional damage if any. Rule: The origin in things is permissibil-
ity, unless there is context of obligation and prohibition. The reality
stated by this rule is that, the act upon which there is no prohibitioh
known is judged as being permissible. Permissibility lexically means
allowance to act publicly. In Shari’a permissibility means the state of
affairs when there is aural evidence on the address of the Legislator in
which He gave option beween action and abstention. This kind of
address is derived from the utterance of permission such as (permissible
to you) (no sin on you). permission, forgiveness, if you wish then act,

and if you wish do not act. Also there is statement about the benefits.
Allah Almighty said:

‘““And out of their wool

And their soft fibres

(Between wool and hair)

And their hair, rich stuff

And articles of convenience

(To serve you) for a time.

Also silence about stating prohibition, negatin of sinning, protesting
prohibition of something, and acknowledgement of an act at the time of

revelation, which is of two kinds. Acknowledgement from Almighty

?llah,and acknowledgement from the Messenger of Allah, peace be upon
im.
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-origin is that they remain so until proof is made that they are dropped.

Accompaniment according to the fundamentalists is of three kinds
agreed upon:

1. Accompaniment of non-existance such as non existance of a sixth

prayer.

2. Accompaniment of generalization until there is evidence of particulari-
zation, such as His saying Almighty ““And has forbidden usury’’(1).

3. Accompaniment of present state, which is inferring existance of some-
thing according to affirmation of its existance in the past.

The fundamentalists were on controversy whether accompaniment
can be taken as evidence or not. Most of them such as Malik, Ahmad,
and some Shafies said that it is evidence. The majority of the Hanafis and
Abu Al Khattab from the Hanbalis said that it is not considered evi-
dence. Accompaniment can be defined as terminology by the jurists as
the persistance of a rule which Shara’ indicated evidence of its affirma-
tion. There are so many examples for this rule such that. The one who
was certain about his purity and had doubts about the occurrence of an
invalidator of purity, it would be ruled that he is pure. But if he was cer-
tain about the occurrence of an invalidator of purity, and he doubted that
he might be pure, then it is ruled that he is impure.

Exemptions from This Rule:

Exempted from this rule is the trustworthy person whose oath is
trusted for the acquittal of his trust from a debt due on him. So if the
trustworthy person alleged that - under oath, that he had returned the
thing deposited on trust to its original owner or that the thing was dam-
aged while it was in his possession without any neglegence or transgres-
sion from his side, then his allegation would be accepted, because the ori-
gin is the acquittal of the trust, and according to the rule of accompan-
iment that trustworthy person was obliged to return the deposited thing
in his trust, unless he had proved that he had already returned it, because
the state of affairs entails the existance of the deposited thing in the trust
of the person.

Also exempted from this rule is harm which is not considered to per-
sist. Rule: The origin is the acquittal of trust. This rule is derived from
the saying of the Prophet, peace be upon him, *‘Evidence is on the litig-
ant and oath is on the defendant”. Trust, lexically means obligation and
security, and according to the juristsitic terminolog it means the legal
Capacity of a person to bear the consequences of the obligations he

(1) Surat -ul- Baqara from verse 275.
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one of the great rules of (Figh) that, things are judged to be in their orig-

inal state, until they are proved otherwise and that incidental doubting

would not have any effect on them.

Evidence from logic is that certainty is stronger than suspicion
because there is a definite affirmed judgment in certainty which can not
be nullified by doubtfulness. All jurists are on agreement about this rule.
Al Sarkhasi said that holding fast to certainty and neglecting the doubtful
is original in Shari’a.

Some Examples on certainty and doubtfulness:

- If someone is doubtful whether the water he is using, has been sub-
jected to impurity (najassa) or not, he should maintain certainty on
purity of water. But if he was certain about impurity of the water, and
then had suspicion whether that (Najassa) had vanished or not, then he
should maintain certainty of (Najassa) impurity of water.

— If a person who is fasting was doubtful whether the sun has set or not,
it would not be permissible for him to break his fast on that state of
doubfulness, in consideration of the original rule which is persistance
of day time. If the person who is fasting doubted whether it was stili
night time or that dawn had broken he is allowed to eat and drink still,
because the origin is the persistance of night time yet. In these two
situations one would rely on certainty and neglect doubt.

— If someone circumambulating around the (Ka’aba) had doubt whether
he circumambulated six or seven times, he should make his conclusion
on certainty, which is the teast.

Under this rule *‘certainty can not be refuted by doubt’ there are a
number of secondary rules derived from that major rule such as, ‘the ori-
gin is the persistance of what was in the state in which it was.” This
means that whatever maintained a state in the past whether positively or
negatively, maintaining that state and is not changed unless there was evi-
dence about that change. The thing whose existance is affirmed in the
present is judged to have maintained that existance from the past, unless
there is something nullifying it.

This rule is the supporter of the evidence of accompaniment, which
means existance in duality and not parting. A thing is considered to main-
tain a state of existance at all times until proved otherwise or until it is
changed.

So if a debtor alleged that he had repaid the debt on him to the cre-
ditor but the creditor denied that, the creditor should take oath because
the debt is considered due on the trust of those obliged by them unless
repayment was proved, as they were due on them by certainty, and the
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Certainty, lexically means acquisition of knowledge and vanishing of
doubt, and doubt lexically means hesitation on the absolute.

It should be understood that having doubt on one’s state of certainty
is not to be indulged by te adult Muslim ordained to perform his religious
obligations, rather than being found within (Shara’) legislation. Ibn Al
Qaayyim stated that:” it should be known that there is nothing ever in
the Sharia’ which is doubtful but rather that doubtfulness is materialized
to the adult Muslim ordained to perform his religious duties in two signs.
When the sign is evident then the matter in question is doubtful as far
as he is concerned, while the same matter might be a matter of guessing
for someone else or for him in another time, or it might be definitive for
others. So the matter being that of guessing or doubtfulness is not a con-
stant description for it, but it is a matter added to the discretion of the
one who is ordained.

Certainty, as far as the definition of Shari’a is concerned, is main-
taining the predominant state of positively definite knowledge or ignor-
ance about the occurence or non occurrence of an incident. Doubtfulness
is the state of hesitation in action between occurrence and non-occurr-
ence, or when non of those two actions dominates the other.

Rule means that the affair which is affirmed to have occurred can not
be refuted except by producing a definite evidence and can not be ruled
out for mere doubtfulness.

On the other hand the affair which is affirmed not to have occurred
can not be judged otherwise for mere doubt because doubt is weaker than
certainty.

Evidence on this rule from the Holy Quran can be seen in His saying
Almighty:

“But most of them follow

Nothing but fancy: truly

Fancy can be of no avail

Against Truth(,

Evidence from the (Sunnah) is what is narrated by Bukhari, about
Abbad Ibn Tameem about his uncle, that he complained to the Mes-
senger of Allah, peace be upon him about a situation when one is doubt-
ful that one’s ablution was invalidated while one is performing his prayer.
The Messenger, peace be upon told the man that in such situation one
should not end his prayer unless he hears the sound of air coming out of
him or smells something. Al Nawawi stated that this (Hadith) contains

{1) Surat Yunus from verse 36.
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thought. Then they were edited and rewritten in concise good language.

Importance of Jurisprudence Rules:

These rules have a noticeable role to play in facilitating the com-
prehension of Islamic (Figh) jurisprudence. Studying these rules will help
learning by heart and the control of all the major cases which have
similarities between them, where the jurisprudence rule becomes one
means of remembering judgments. The learner of (Figh) will develop the
ability of making inferences and derive judgments for those cases for
which there is no textual evidence in the writings of (Figh). The learners
will all have the chance to follow the minute details of judgments through
learning these rules. The learner will be able to derive the rules, from the
different intricate texts on different subjects and limit those rules in one
context. He will also be able to comprehend the different branches of
(Figh). The general rules included in the (F!th) texts are considered as
evidence to prove the cases on jurisprudence. These are a rich source in
the topic of (Ifta) verification of the religious legal ]udgment on a certain
rellgxous inquiry. The judiciary also benefits so greatly from the utlhza-
tion of the jurisprudence rules which set a guidline to be followed so as
to arrive on the correct Sharia legal judgment on a case.

" However, the jurisprudence rules narrated in Islamic (Figh) are not
all of them of the same level of generalization, and they are not all
agreed upon in the different (Mazahib) schoo]s of thought. But some of
these rules are generalized and comprehensxve ‘such as the. major whole
rules. Other rules are concerned with a partncular sort of secondary judg-
ments, which can not be generalized for a dlfferent context other the con-
text in which it was utilized. There are other rules which concern the
(Fiqhi) thought of one (Mazhab) and hence not accepted in the thought
of the other (Mazhab). |

One of the major whole rules in Islamic jurisprudence is the rule
which states that “‘certainty can not be refuted through doubt”. This rule
is a great Shari’a fundamental from which so many jurisprudence (Fighi)
rules are derived.

This rule is utilized in almost all sections of (Figh) dlsmplme such
as the section on worships, transactions, punishments and so many other
judgments. We find that a -number of rules circulatied in Islamic (Figh)
and its fundamentals, ‘are closely related to that major rule. For this
reason it is stated that the rule on certainty includes three quarters of
(Figh) discipline, The rule aims at alleviating narrowness where in it we
find acknowledgement of certainty as being considered an origin,and
refutation of doubt which is caused in most cases by the whisperer of evil.
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THE JURISPRUDENCE RULES AND RELATING
THE BRANCHES TO THE ORIGINS
Dr. Saleh Ibn Ghanim Al Sadlan®

The jurisprudence rule is a Sharia legal judgment in a generalized
case from which the rules of what comes under it are derived. This rule
has passed three stages of development:

1. Stage of beginning and formation: This is the era of the message and
the source of legislation from where the first seeds of these jurisprudence
rules were grown. The sayings of the Prophet, peace be upon him, as
concerning many judgments are considered in the place of general prin-
ciples which include the jurisprudence branches as sub divisions. Example
of this is the saying of the Messenger, peace be upon him, ““No harm and
no reciprocating of harm”, Sayings taken from the traditions of the com-
panions of the Messenger, peace be upon him, is the saying of Omar Ibn
Al Khattab, blessings of Allah be upon him, ‘‘Rights are made definite
at the time of maring conditions” This is taken as rule in the section of
conditions. There are also rules taken from the narrations of the time of
the followers, and before the compilation of the major jurisprudence
rules. A rule like those is seen in this condition, ‘“When one voluntarily
accepts a condition, then he is obliged by it”.

2. Stage of development and compilation:

This stage took place during the fourth century of Hijra when the
jurists began to set up modern styles of stating jurisprudence theories as
seen in their writings which became references from which the compilers
extracted those rules and published them in separate volumes.

3. Stage of maturity and coordination: During this stage the question of
jurisprudence rules had come to a state of stability and all rules had been
extracted from their original sources and in the different schools of

- Obtained degrec on Sharia’, and Master's degree on (Figh) jurisprudence from Imam Muhammad
Ibn Saud Islamic university in 1391 H.

- Obtained Ph.d. from higher institute for the judiciary in 1403 H.

- He was a teacher in Ministry of Education and then a lecturer in college of Sharia, then associate
professor in the same college since 1403 Hijri, until Now,

- He wrote a number of books, such as; Intention and jts cffect on Sharia Rules (Ph.d. desserta-
tion), Explanation of conditions of Marriage - (Master's degree dessertation), Repentance for the
sake of Allah, Zakat on Shares, bonds and bank notes, Obligation to Apply Islamic Sharia.

= He also has 2 number of books under publication, in addifion to his active participation in lectures
and symposiums internally and externally. '
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the Hanafis said that if divorce was made according to her own wish, sl

would be entitled for less than the due debt and inheritance, and u
divorce was not according to her wish, acknowledgement becomes invali-
dated and she becomes entitled for her share of inheritance, because
acknowledgement for inheritors is invalid. In the Hanbali school if the
husband divorced his wife at first and then acknowledged a debt due to
her on him, then she would not be entitled for inheritance at the time of
acknowledgement but she would get her due debt. But if he acknow-
ledged the debt due to her at first and then divorced her after that for
irrevocable divorce, then acknowledgement would be incorrect because
she was inheritor at the time of acknowledgement. In the Shafie school
acknowledgement is correct because she became foreign to the man after
divorcing her irrevocably. In the Maliki school there is no difference in
divorce whether revocable or irrevocable. Nevertheless Imam Malik said
that if the woman had married several men in their illness and they all
died, she would be entitled for inheritance from each one of them, in
consideration of the principle of suspicion or not. In the Shafie school she
is entitled for inheritance in the revocable divorce and during her (Iddat).

And Allah is the Grantor of all success.
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acknowledges that he is the real father of a fatherless boy who is prob-
able to be his son and the boy believes that. If the boy has a known Kin-
ship, such acknowledgement is not correct. It is not probable that such
a boy is born to him or that the boy did not believe him, so acknowledge-
ment is not correct. The conditions for the wife is that she should not
have a husband and not to be in (Iddat)k and that the acknowledger
should not be having her sister as a wife and there should not be four
wives other than her. If the person in his illness acknowledged a brother
and that person believed that but later denied that, the acknowledgement
would be invalidated and there would be no inheritance for him. Al Shi-
bli states that whenever kinship is acknowledged, then it can not be
denied. The Hanbali school states both opinions. The Shafies accept
acknowledgement of the person who is ill on condition that he is believed
by the one acknowledgement made for if he was adult or until he attains
puberty. When kinship is denied there are two opinions either kinship is
dropped or not dropped.

Acknowledgement for a wife:

If the man in his illness acknowledges to a woman that she is married
to him, the Hanafis said that the acknowledgement is correct except
Zafar because consideration is given to the time of acknowledgement and
she is not entitled for inheritance then. The Hanbalis stated that acknow-
ledgement is correct and in another narration not correct. The Shafies
have two points of view, the most famous of which is acceptance and the
other one refusal because they consider the one entitled for inheritance
when he is qualified for being so at the time of death and not at the time
of acknowledgement. The Malikis state the same but if the inheritor was
suspected acknowledgement would not be correct.

If 2 man in his illness acknowledged that his wife i§ entitled for a
dower, the Hanafis said that if that dower is equivalent to the dower paid
to a woman similar to her or less than that, it would be accepted, other-
wise not accepted. The Hanbalis said that dower becomes obligatory by
marriage and not by acknowledgement. The most famous of the two
opinions of the Shafies state correctness of that. In the Maliki school the
criterion is suspicion, where it is correct without.

If a woman in her illness acknowledged that she received her dower,
the Hanafis, and the Hanbalis said that acknowledgement is not correct,
but the husband has to provide testimony, The Shafies said that acknow-
ledgement is correct and the inheritors have to take oath from her. In the
Maliki school the criterion is suspicion or its non-existance.

When a person in illness acknowledges a debt on him to his divorcee,
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is given priority on inheritance. The debt taken in heaith should be set-
tled first, then the debt who she purpose is known and the remainder to
settle the debt taken in illness and if anything left it is distributed among
the inheritors. The Shafies and the Hanbalis did not differentiate between
the debt taken in health nor the one taken«n illness, because they are
both due rights which should be repaid from one’s capital.
Acknowledgement in favour of an inheritor:

The Hanafis and the Hanbalis considered acknowledgement of a per-
son in his deathbed in favour of an inheritor invalid unless approved by
the rest of inheritors. However, the Hanafis have three cases of excep-
tion: 1. If the inheritor had deposited something in the trust of the tes-
tator who acknowledged that. In this case the debtor has the right to get
his due rights before distribution of bequeath. The second is when the
person who is ill deposit some thing in the trust of his inheritor and he
acknowledged .possessing it. The third is when the person who is ill
acknowledges that he had possessed a property which was entrusted with
his inheritor. Here acknowledgement is correct even if not approved by
inheritors. Malik said that if the person was not suspected, acknowledge-
ment is affirmed but if he was it is not affirmed. The Shafies are on con-
troversy. Some of them say that acknowledgement in favour of the
inheritor is permissible and another group says that is not.
Acknowledgement of debt to inheritor

The Hanafies stated that if the person in his illness, borrowed money
in his health and acknowledged that in his iliness, Abu Yusuf said that
acknowledgement is correct. But if the debt and the acknowledgement
were both during illness, acknowledgement would not be correct unless
approved of by all the inheritors. And if he acknowledged of a debt due
to him from an inheritor, such acknowldgement is not correct. If the per-
son in his illness acknowledged a debt on him to an inheritor and to a
foreigner, then acknowledgement is invalid, because both inheritor and
foreigner would share the same.

In the Hanbali school acknowledgement in favour of an inheritor is
not accepted except when there is evidence. Imam Malik stated the same
opinion. In the Shafie school if the person in illpess has due debts on his
inheritor by which the inheritor bailed a foreigner, and the person in ill-
ness acknowledged possession of that'money from the inheritor, that
would not acquit the inheritor, and as for the foreigner, he is acquitted.
Acknowledgement of Kinship: .

According to the Hanafis, acknowledgement of kinship is correct in
health and in illness, but there are conditions for that: When the man
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Endowment of the Indebted:

If an indebted person gave his wealth as endowment, then that
endowment is invalidated unless his indebtors agree to that, but if they
did not agree. then the endowment would be sold and the debts repaid.
If the debt is not consuming the whole wealth, the part which fulfils the
debts would be taken out and the remainder would be treated against the
percentage of endowment. .
Divorce against money:

If 2 married woman asked her husband to divorce her and she paid
money to him for that purpose and she was in her deathbed iliness, but
the husband died while she was during the time of her (Iddat), then she
would not have the right for inheritance from him as she has abdicated
her right by herself and had paid money for that purpose. However Imam
Malik says that she is entitied for inheritance.

Achknowledgement of a person who is ill:

If a person in his deathbed illness acknowledges that he is indebted
to a foreigner, even if there was no apparent debt on him when he was
healthy, that acknowledgement is a correct one from all of the bequeath
by way of recommendation, while by way of analogy it is not correct
except in the third, according to what was narrated about Ibn Omar, bles-
sings of Allah be upon them, that he said, “If a person in his deathbed
illness acknowledges a debt on him to a foreigner, it would be permissible
from all of the bequeath”. There was no objection to that known from
the companions, and hence it becomes as if it is consensus, or it is
because acknowledgement to a foreigner brings no suspicion and hence
it becomes correct, even if it consumed all of his wealth, This is the opin-
ion of the Hanafis and the Shafies. In the Hanbali school there are two
opinion, permission is one of them. In the Maliki school such acknow-
ledgement is correct even in all the wealth.

If someone in his deathbed illness acknowledges that he had been
paid all his due right (debt) on the trust of a foreigner, it should be ver-
ified if that debt came into the trust of the foreigner during the debtor's
iliness, then that acknowledgement becomes correct, but for those who
have due debts on the ill person since the time when he was healthy,
acknowledgement would be correct but that debt would not be settled.
However if he acknowledges the debt in his healthy condition, then
acknowledgement is correct and debt should be settled.

The Hanafis gave priority to settfement of the debt taken in healthy
conditions and secondly comes the debt on the person who is ill taken
during his illness for a specific purpose. The debt acknowledged in illness
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The creditor should bé of legal capacity, and his wealth should not be
seized and he should be the creditor in person. But if the amount of
money acquitted was more than the third of the wealth and he has
inheritors, acquittal would be invalid unless they approve it. If he was
indebted and the debts consume all his wealth he would have the right
of acquittal as he would cause harm to his debtors.

If the person who is ill acquitted one of his inheritors of a debt on
him, such acquittal is not permissible as it would be considered donation
in deathbed illness. If a wife acquits her husband from payment of her
dower in her illness that would not be permissible unless her inheritors
permit that.

Endowment from a person who is ill:

The Hanafis and the Hanbalis said that endowment is permissible on
the foreigner if it was from the third of the wealth, and it is invalid if it
was more than the third unless the inheritors permit that. The Malikis say
that the donation endowment of a person who is ill is permissible unless
the property endowed is unchangeable such as real estate, and in this case
it is not permitted but it should be effected immediately as it is from the
third, and the donated person possesses that and would not wait until the
death of testator. If the donated takes part of the donation, the other
part will be effected later but if the testator died the only part to be
effected is the part taken by the donated person, but if the ill testator
retains health, the whole donation would be effected. If an ill testator
gives as endowment part of his wealth not exceeding the third of his
wealth or less, to some inheritors it is permissible according to the
Hanafis, but if the endowment is more than the third it is impermissible
uniess agreed upon.by all inheritors. In this concern there are two nar-
rations about Imam Ahmad. One narrations states that endowment is not
permissible for inheritors and it depends on the permission of all of them.
The second narration is that endowment is permissible if it was from the
third the same as giving to a foreigner, and on consideration that endow-
ment is not like a will because it can not be bought or inherited and does
not come into ownership of the inheritors, but they:only make use of its
yield. The Shafies said that endowment is not correct whether more or
less unless approved by inheritors. According to the Malikis endowment
made by a person in his deathbed illness is invalidif it is a will for endow-
ment and a will for inheritors is invalid. However, Al Kharshi stated if
the person who is ill gave as endowment a property for his sons and their

sons, the endowment is correct, Evidence here is that there are peoples
rights connected with that endowment,
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permission. Other than those jurists say that the will is a grant initiated
from the inheritors and hence it is subject to the conditions of the grant.

Some jurists think that the permissibility of the inheritors for the will
of their testator is correct whether it was made during his life time being
ill or healthy or after his death. The permission of the inheritors is like the
consent to the will even if it was given before the will being mare. So
whenever they give their testator permission to made his will to an
inheritor or to a foreigner and from the third of his wealth or more, then
that will would be valid and would need no more approval, later. This is
the opinion of Atta, Al Hassan, Al Zahri, Rabi’a, Hammad Ibn Abi
Laila and Al Awza’ie.

Their evidence is that the Legislator forbade the will for the inheritor
and the will for that which exceeds the third was for the preservation of
the rights of the inheritors, and so they were given the right to object
which they may abdicate either during the lifetime of the testator or after
his death because it comes after the confirmation of a right, and hence
permission becomes like obligation which should be taken into consider-
ation for the saying of Almighty Allah,

‘“fulfil all obligations”’

The Hanafis, the Shafies and the Hanbalis stipulated that the knowl-
edge of the one who consents to the amount he is giving his consent for.
The Malikis consider permission as rendering of ownership in principle
and that is why it takes the rule of the grant which is correct even if
unknown, and if it takes place during the lifetime of the testator it should
fulfil the following conditions: It should have been issued during the time
the testator was ill and in a serious condition, secondly the testator must
have died in that state of illness, and thirdly the permittor must have
been free of fear and debts to the testator and he must have given his
consent to that knowing that he had the right to object or refuse.

Abdications from a person who is in his deathbed illness: This is when
someone abdicates a right due to him on the trust of someone else such
as debts and for nothing in exchange for that abdication. So in case that
the person who is ill acquitted someone who is a foreigner to him, that
acquittal should not be for an amount which exceeds one third of the
property of the testator except when permitted by the inheritors. It is
permissible for the person who is ill to acquit a foreigner from a debt
unless an inheritor is sponsoring that foreigner for that debt. But if a
foreigner is sponsoring the indebted foreigner it would be permissible to
acquit that indebted person if the debt did not exceed one third of the
wealth of the creditor. The conditions for this acquittal are the following:
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The Will of a person who is ill and who has no inheritors: The Hanafis
do not consider the common treasury of Muslims (bait -ul- Mal) an
inheritor and so they derived from that if one was in that position he has
the right to advise that his wealth be given to whosoever he chooses, and
the common treasury would not have the right to stop him. The Hanbalis
are of the same opinion and in another narration grant is to be given from
the third of the wealth.

The will to a foreigner:

The jurists are on agreement that the will is to be given from one
third of the weaith or less, but they disagreed on what is more than that
the Hanafis, a narration from Shafie, what is apparent from the school
of Ahmad and some of the Malikis that the will is valid in what is more
than the third whenever approved by the inheritors whether all of them
or only part of them, The evidence stated on that is the preservation of
the rights of inheritors, and that their approval indicates their consent,
and hence, the will would be a correct will even if it exceeds the third.
What is known about Imam Malik and the second narration about Shafie,
Ahmad and the Dthahiris is that a will for more than the third of the will
is invalid. Their evidence is that the Messenger of Allah, peace be upon
him forbade Sa’ad from making a will for more than the third of the
wealth.

The time for the permissiblity of the will for more than the third is
after death according to Abu Hanifa, Shafie and the Hanbalis. Ibn Abi
Laila and Othman Al Bathi said, “‘they can not withdraw the will after
death and it is permissible. “Ibn Al Qassim said narrating about Malik
that if the testator had permission from his sons, it would not be possible
for them to withdraw their permission. As for the wife, ‘daughters and
cousins they may withdraw. :

Will for Inheritor: The majority of the junsts said that the one considered
for inheritance is the one who is qualified as so after the death of testator
and not during his lifetime. It is stated in the narration that “There is no
will for an inheritor”. In this concern the jurists are divided into two
categories: Ibn Al Majishoun and Abdul Hakim from the Malikis, and
the Dthahiris stated that the will to -an inheritor is invalid. The majority
stated that it is permissible on condition that the inheritors effect that
will. The Hanafis, the Shafies, the Hanbalis and one narration from the
Malikis stated that the permission of the inheritors is like putting the will
into effect, because according to them the will to the inheritor is not
invalid for the evidence that if it was connected with permission it would
be permissible and the invalid would not tolerate permissibility through
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left the others or ordered that in his will, Ibn Al Fadhl said that such
action is invalid. Imam Shafie stated the same opinion. The Hanbalis said
that the grants of a person who-is ill to an inheritor are not permissible
and to a foreigner, the amount which exceeds the third is not permissible
either, unless approved by inheritors.

Grant of the indebted: If the person who is ill was indebted and he
granted some of his wealth, but the debt would consume all his wealth,
then that grant would not be effective because if it was made so that
would harm the indebtors unless they permit that grant.

When is a grant invalidated:

If the person who is in his deathbed illness granted something to an
inheritor, that grant is invalid unless approved by inheritors. If the grant
was given to a foreigner it is permissible if it was possessed during
lifetime of the grantor and it was within the third of the man’s wealth
according to the Hanafis, the Shafies and the Hanbalis. Malik disagreed.
If the grantor died before possession was effected, then the grant is
invalidated according to the Malik is, Hanafis and Shafies. The Hanbalis
said that it would be invalidated in such a case if the grant was from a
weighed or measured substance unless effected by possession, but for
stuffs other than those it would be valid even if possession was not
effected. If the granted person died before possession, the grant would
be invalid-according to the Hanafis, but Imam Malik did not stipulate
possession.

Recuperation of Grant:

The origin in grants is that whenever a grant is possessed or became
obligatory, it would not be recuperated except that the grant of the par-
ents was exempted from that rule as stated by the jurists. However, there
are conditions for recuperation: The grant should remain in possession of
the son, and it should be under his disposition, it should not be desired
by others and it should be multiplied, and if it does so, Imam Ahmad has
two narrations on that: Prevention of recuperation and right of recuper-
ation, Abu Hanifa said that recuperation is not permissible unless by a
judicial decision because ownership of the granted person is affirmed.
This is the opinion of the Malikis too.

Bail of Person who Is ;-

The Hanafis, the Hanbalis and the Malikis agreed that if bail was
made for a foreigner it would be correct on condition that it does not
exceed the third of the man’s wealth, and if it does so it depends on the
approval of inheritors. If bail was made for an inheritor, it would be per-
missible if it was within the third of the wealth as stated by Malik.
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If a woman divorced her husband and compensated him with amount
of money more than the amount he paid as dower to her, the Hanafis say
that in this case if the woman was healthy and her divorced husband is
ill then that compensatory divorce is a permissible divorce, and the
woman is not entitled for inheritance from her husband, whether the hus-
band died while she was in her (Iddat) or after it. If the woman was ill
and the marriage was not consummated and she died after her (Iddat)
inheritance is from the third and if she died during her (Iddat) her hus-
band would be entitled for less than the amount of inheritance and less
than the dower if that was to be taken from the third, otherwise he would
be entitled for less than her inheritance and less than the third. The
Shafies think that the amount which exceeds the dower of the similar is
from the third. The Hanbalis said that the divorced husband should not
be compensated more than the amount which he is entitled to get from
inheriting her. Malik said that the compensatory divorce of the woman-in
her deathbed illness for all her wealth is not permissible. Ibn Al Qassim
said that if the compensation obtained by the husband for divorcing his
wife is more than the amount which he might have inherited is not per-
missible, but if it was equivalent to that or less then it would become per-
missible. :

Is the women who divorces entitled for inheritance? If the husband
was ill and the woman asked for compensatory divorce, the Hanafis and
Al Shafie said that she would not be entitled for inheritance from the
husband. Imam Malik said that she is and Ibn Al Qassim said that inheri-
tance among them is not permissible. The Hanbalis said that she would
not be entitled for inheritance from him, but if he divorced her for com-
pensation while he was ill and he demanded in his will that she is to be
paid the equivalent of her dower or a less amount, that would be permis-
sible. .

Grant of ill person to a person foreign to him:

The jurists agree that the grant of a person who is in his deathbed
illness to a person who is foreign to him should be taken from the third
of his wealth and amount which exceeds the third would only be permis-
sible after permission of inheritors as in the will.

The Grant of ill person to an inheritor:

If the person who is in his deathbed illness has only one inheritor and
he granted that inheritor all or part of his wealth, that act is permissible
because that inheritor would inherit alone’ and no one would share that
with him. But if the person who is in his deathbed illness has more than
one inheritor and he granted some of his wealth to some inheritors and

- 28 -



* Deathbed Illness And Its Rules In Transactiony *

and that coudition was met when the man got ill, the Hanafis said that
she would be entitted to inheritance. Zafar said that she is. Ibn Rajab

al Hanbali said if the man suspended divorce in his healthy condition and
the reason for it was found while he was ill, there are two narrations if
the husband was not the one who initated that divorce Imam shafie said
that she would not be entitled for inheritance if she was the one who
initiated divorce.

The Escape divorce: The person in deathbed illness may divorce his
wife so as to escape from his wife and the wife might do the same. But
for such kind of divorce there are conditions: divorce should be a volun-
tary divorce and it should take place without the consent of the wife and
the husband should die while he is in his deathbed illness regardless of
the cause of his death, and his death takes place during her (Iddat) and
the wife should have been entitled for inheritance at the time of divorce.

Divorce would not be considered escape divorce in these conditions
even if he divorced her in his ill condition: If divorce was effected due
to her own request and her wish. In this case she would not be entitied
for inheritance. This is the opinion of the Hanafis and the Hanbalis. If
the man suspended divorce on an act from her side and she did that, if
she was divorced from him and the man died while she was in her
(Iddat), she would not be entitled for inheritance because she had invali-
dated her right. If there was the possibility of revocation of her divorce.
Compensatory Divorce of Patient Woman:

The Hanafis state that if the woman who is in her deathbed illness
divorced her husband for a similar amount of money equivatent to that
paid to her as dower, three things are to be taken into conmsideration:
what he might inherit from her, the compensation of divorce and one
third of her property, and the least part of that would be due to him if
he was entitled to inheritance from her, if not he would be and the
foreigner the same. Al Ansari Al Shafie stipulated the amount less than
the dower paid to the similar. The Hanbalis made the criterion the
amount to be inherited by the husband and not the dower of the similar,
and hence if redemption was on the amount of inheritance from her, if
not he would be and the foreigner the same. Al Ansari Al Shafie stipu-
lated the amount less than the dower paid to the similar. The Hanbalis
made the criterion the amount to be inherited by the husband and not the
dower of the similar, and hence if redemption was on the amount of
inheritance or less, then it would be a correct compensatory divorce.
Abul Qassim Al Maliki stated the same opinion.
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patient is invalid and that the woman who is married would have no right
in inheritance except when the marriage is consummated where in such
case she would have the right in dower from one third of his property and
she would not inherit him.

Marriage with favouritism: The majority of jurists permitted such kind of
marriage if dower was paid from the third of property allowed for tes-
tator. As for marriage of a patient woman without any dower or for a
dower which is less than the dower paid to women similar to her, it is
stated that it would be permissible if dower for that marriage was paid
from the third allowed for testator, while others consider it as leasing her-
self for wage less than one third of not.

Divorce of Patient: The case when a husband divorces his wife before con-
summating marriage. In the Hanafi school there are four narrations for
that case:

The married woman is entitled for all the amount of dower and for
inheritance, and (Iddat) is obligatory on her. Secondly she is entitled for
inheritance and dower and no (Iddat) is obligatory on her. Thirdly she is
eutitled for inheritance and haif of the dower and (Iddat). Fourthly she
is not entitled for neither inheritance nor (Iddat) but entitled for half of
the dower. Sheikh of Islam Ibn Taimeya said that she is entitled for half
of the dower and no (Iddat) is obligatory on her and she is also entitled
for inheritance. Imam Malik stated the same opinion. Imam Shafie said
that if the man divorced the woman before touching her, she will be enti-
tled for half of what was proposed to her as dower if there was any, How-
ever she will be entitled for divorce present if she was not proposed any-
thing, and no (Iddat) on her neither because of divorce nor because of
death and due to that she is not entitled for inheritance from him.

The jurists agreed that the woman who is in revocable divorce is enti-
tled for inheritance during her (Iddat) because as long as she is in the
trust of that ex husband she would not have the right to get married, and
if she abdicated her right and asked for irrevocable divorce then she
would not be entitled for anything.

But if the patient divorced his wife irrevocably, the Hanafis and Han-
balis are of the same opinion concerning this situation. They stated that
if the husband died while the divorced woman was in her (1ddat) she will
inherit him on condition that she does not get married, according to the
Hanbalis. Imam Shafie said that there is no inheritance for the woman,
while some of his companions said that she is entitled to inheritance on
condition that she does not get married. The Malikis said that she is enti-
ted to inheritance if marriage was consummated.

If a healthy person suspended divorcing his wife on one condition
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favouritism in that sale, and the demander of preemption was a foreigner
to the seller, then there is no preemption right for him according to Abu
Hanifa, but according to the two companions that sale is permissible on
condition that the buyer pays the difference in actual price and the price
he had paid on favouritism basis, where preemption right would be
retained. The Shafies, however, permitted preemption rights for the
inheritor and the sale from a patient to a person foreign to him. If the
sold property sold on favouritism basis, exceeded one third of the prop-
erty and the inheritors approved that sale, then the sale becomes valid.
The Habalis are of the same opinion like the Shafies, but they differen-
tiated between the case when the seller is suspected to have transferred
that property to his inheritor on favouritism basis and the case when he
is not suspected to have done so. If it was proved that suspicion was posi-
tive, then the sale would be invalid.

If the sale was made to one of the inheritors and the preemption
demander was a foreigner, then that sale is not valid according to Abu
Hanifa, unless it is approved by the rest of the inheritors. According to
the two companions the sale is correct and preemption is obligatory, on
condition that there is'no favouritism in the sale. According to the
schools other than the Hanafis, the sale is correct and preemption is
obligatory.

Lease effected by Patient: The Hanafis stated that a patient has the
right to act freely on the utilities of his property the same as the healthy
person. So if a patient leases his house for a rental not equivalent to the
rental of a similar house that would not be considered within the permis-
s?ble one third of property to act upon, where it would become permis-
sible to lend that property. The Shafies differentaiated between the case
when the proprietor himself effects the lease and the case when he makes
someone else do that. If he does that for a rental not equivalent to rental
paid for similar property, then the difference would not be counted as
part of the third he is allowed to act upon, because he abstains from
demanding that equivalent and hence the inheritors would not have any
objection other than objecting to showing favouritism in what his prop-
erty may earn. The jurists consider utilities such as lease as properties
which are inheritable and hence if one of the two parties in a contract of
lease dies before the expiry of the duration of the contract, the inheritors
have the right to replace him to complete that duration and the utilization
of the leased property would be relegated to him.

Marriage of Patient: The jurists agreed on permissibility of marriage of
the patient except the Malikis who said the marriage contract of the
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for the property he bought, then that transaction would be considered as
a grant. If that grant was not exceeding one third of the property of the

patient, then the transaction would be considered valid without the per-
mission from the inheritors. If the sold property was more than one third
of the property then the permission of the inheritors is inevitable, and if
they object to that sale, then the buyer would be obliged to return the
part which exceeded the third of the property and take what is left.

If the patient sold a property to a person foreign to him and the
patient was indebted, and the amout for which he had sold was the actual
amount paid to the equivalent, and if the debt does not consume all the
price for which he sold the property, then that sale is a correct sale as
it caused no harm to the inheritors. On the other hand if the patient sold
that property for a lesser price and the debt does not consume all of the
price, then the sale is permissible because the price can cover the debt
and the difference in price is insignificant. But if he sold and the whole
price was consumed by the debt then the debtors would have the right to
cancel that sale if it caused harm to them as their due rights would not
be fulfilled, unless the buyer pays a price to cover all of the debt, because
fulfillment of the debt is prior to heritance.

If the patient sold a property to one of his inheritors for the equi-

valent price of its similar or for a higher price, that sale would be pending
on the approval of the rest of inheritors for elimination of any kind of
suspicion. However if the patient sold a property to one of his inheritors
and favoured him with that sale, the jurists agreed that such kind of sale
is not permitted unless all of the inheritors agree to that as indication that
they do not abdicate their right.
Preemption: The Hanafis consider preemption a personal right which con-
cerns the preemptor and it is inherited after his death. If the patient died
before owning the property for which preemption was demanded, then
his right in preemption is dropped and his inheritors will have no right
in preemption. This opinion is supported by Sufyan Al Thawry, Ibn
Oyynzh and Imam Ahmad in one narration. Imam Malik, Shafie and
Ahmad in another narration stated that the right in preemption is inherit-
able if the death of the preemption demander took place after he had
made that demand.

If the patient sold a property for its equivalent price to a person who
is foreign to him, and that the one who demanded the right of preemp-
tion was an inheritor in that property, Imam Abu Hanifa says that there
is no preemption right for an inheritor. According to the two companions
the inheritor has the righ in preemption. However if there was
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Rights of Inheritors and creditors in The Wealth of The one in His
Deathbed lllness: When the ill person leaves heritance and he is not inde-
bted:

[iiness is one reason for transfer of ownership to inheritors and death
is a condition. For this reason permission of inheritors to the testator to
have free disposition on more than one third of his wealth has become
a reality as those inheritors have the probability of ownership in that
wealth. and so if they drop that right, they would not be able to retain
it. This is the opinion of Imam Malik contrary to the opinion of Imam
Shafie and Imam Abu Hanifa who advocate for non application of per-
mission relying on the fact that death is a condition for relegation of own-
ership. and hence the probability of ownership is not affected.

Seizure on Patient: When a patient in his deathbed illness is cured, then
his actions are legally valid, and if his illness persists for a long time, and
he married a woman during his period of illness, his inheritors would not
have the right to contests that marriage or invalidate it. But if the patient
exceeds in paying dowery the sum of money paid for a similar situation
or even when he spends lavishly and extravagantly, when the inheritors
feel that would cause harm to their interests, then they may contest that
marriage.

When Patient is indebted and has inheritors:

If bequeath exceeds the debt, then seizure is made on the equivalent
of the debt. and the right of the inheritor is kept. But if the debt con-
sumes all of the bequeath then seizure is made on all of the bequeath so
as to fulfil the right of the debtors. The rights of the debtors are prior
to the right of the inheritor in the bequeath. But if the bequeath is less
than the debt, then the debtor takes all of the bequeath.

Selling and Buying Carried out by The Patient: When a patient sells
something to someone foreign to him and the patient is not indebted and
he sold that thing for its actual price or for a less price, then that sale
is a correct sale because it causes no harm for the inheritors. However
if the patient sold part of his property by which he favoured the person
who bought that property and which was less than one third of all his
property, then that sale is a valid and correct sale, because a proprietor
has the right to act freely on one third of his property and hence there
is no need for permission from the inheritors. But if the part of property
sold was more than one third of the whole property, then the sale
becomes invalid unless approved by the inheritors.

If the patient sold a property without getting a price for it, or if the
one who bought that property failed to prove that he had paid the price
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2. The Pregnant Woman:

The Hanafis and the Shafies stipulated for considering the pregnant
woman like the one in deathbed illness, that she enters into the stage of
labour. The Malikis and the Hanbalis said that she would be considered
like the one in deathbed illness if she was in her sixth month of pre-
gnancy.

3. The one in a boat in a disturbed sea:.

The jurists are on agreement that the one who is in a boat in a dis-
turbed sea is treated as the one in deathbed illness because death is emi-
nent in such case. But if the sea calms down he returns his normal state.
4, The Warrior in the state of war:

The Hanafis considered the besieged warriors and confusion between
them a condition for considering them in the state of the one in deathbed
illness. The Shafies stipulated the equivalence of fighters and as such was
the opinion of the Hanbalis, but they added that the victorious group will
not be given the consideration of the one in his deathbed illness.

The Malikis considered that every one who took part in fighting like
the one who is in his deathbed illness except the reserves and those
assigned to prevent deserters from escaping.

5. The spread of Epidemics:

When an epidemic spreads out, the Hanafis and the Shafies consider
all the inhabitants of the place in which that epidemic is spreading as the
one who is in his deathbed illness whenever fear of death is common
among them. In the Hanbali school there are two opinions, the stronger
of which states that a person in such case as previously mentioned:is
given the consideration of the one in his deathbed illness. The Malikis
stipulate that one third of the inhabitants die in that epidemic.

-~ Chronic Diseases:

The jurists are on controversy as regard to categorization of diseases.
The Hanafis said that if the disease aggravates till it becomes an epidemic
otherwise it is not frightening. Other jurists said that if the, sick person
is not expected to heal then he is considered like the one in his deathbed
illness. Imam Shafie said that question should be referred to the
medically knowledgeable authorities. The Hanbalis said that the one who
i§ ill in bed for a long time is feared to die. The Malikis said that con-
sideration is given to chronic diseases and to those which are frightful
among them. According to the present time jurists, if the illness persists
f°f one year or more without getting more serious or causing death dur-
ing that period, then is not considered as an epidemic. But if the illness
aggravates and becomes more serious and the state of the sick person
worsens, then he is considered like the one in his deathbed jllness.
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DEATHBED ILLNESS AND ITS RULES
IN TRANSACTIONS

Dr. Nu’aman Abdur Razzag Al Samura’ie*

Deathbed illness is the illness which is feard to cause death in most
cases, and in which the person inflicted with becomes incapable to dis-
tinguish his external interests if he was a man and her internal interests
if she was 2 woman, and he or she dies in this state within one year.
Cases Treated as Those in
Deathbed Illness:

The jurists have verified a number of cases and conditions of man in
which he is treated as the case of the one person is in deathbed illness,
and upon which the same rules are applied. These conditions are:

1. Fear of destruction: This is the condition of a healthy person who is
surrounded by elements of destruction.

2. Fear of damage: This is the state of a healthy person who fears to be
inflicted by damage. '

3. The Psychological state: “This is the state in which a healthy person is
illusioned that his death is near, and this psychological state makes his
behaviour considered as that of a person in his deathbed illness.

However, the jurists were in controversy when they made their
examples in consideration of these restrictions, and hence they mentioned
a number of cases such as:

1. The one sentenced to death:

This is the one on whom a death sentence has been passed whether
as stipulated punishment or ordained punishment. This is the definition
of the Hanafis, the Malikis but the Shafies said if such person was sen-
tenced for stipulated punishment (Hudd) he would be killed but his grant
is like the grant of a correct person, because it is probable that he might
be forgiven. The Hanbalis treated similarly the one who is imprisoned for
murder and the one sent to death actually.

* Professor in the department of Islamic culture, King Saud University in Riyadh.

- Obtained his B.A and M.A degrees from university of Baghdad, and his Ph, d. degree from Cairo
university in 1972.

- He taught Islamic culture in Imam Mubammad Ibn Saud Islamic university in Riyadh.

- He wrote 2 number of books in Islamic Figh and thought.
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In the Usul of (Figh) jurists have numerous controversies over mean-
ings such as the (concept of controversy). The Hanafis refuse this concept
and the other three Imam advocated for that-each with a different level
of application of the concept. This controversy originally was initiated by
Abu abaid and Mubbarid and Tha’alab who think that Arabic language
indicates the concept of controversy or difference. So if an Arab
describes something and pass judgement on it, that description and that
judgement indicate that the description and judgement given by someone
else to that thing is by definition different from his.

This is the understanding of Imam Malik, Shafie and Ahmad. Al
Akhfash, Abu Farris and Ibn Jinni think that the thing which is not men-
tioned in the address is not made use of judgement on it such as the
explicit thing, according to the Arabs. This is the understanding of Imam
Abu Hanifa and his companions.

Language In (Ijtihad) Independant Reasoning:

The fundamentalists say that it is imperative for a (Mujtahid) to have
good knowledge of Arabic language. Most of them make that knowledge
of Arabic as a condition to venture into Ijtihad. Al Asma’ie and Abu
Obaidah think that it is not necessary for the Mujtahid to have very wide
knowledge of Arabic while Al Shattibi in (Al Muwafaqat) exaggerated
the importance of Arabic language for Mujtahids.

Abul Ma'ali Abdul Malik Ibn Abdullah Al Juwaini said that a
(Mufti) should be knowledgeable in language because the Books of
Shara’i are all in Arabic. He should also be knowledgeable about gram-
mar and sentence analysis so as to be able to gsasp the different meanings
and the different purposes. Al Baydawi said that knowledge about lan-
guage is composed of grammar, syntax, structure and meanings. All evi-
dences from the Book and the Sunnah are in Arabic and so rules can not
be derived from them except through hknowledge of the language. Abul
Abbas, in his explanation about the statement of Al Subki on the con-
ditions of Ijtihad that a Mujtahid should be knowledgeable in Arabic to
level enabling him to understand Arabic and its usage in communication
and differentiation between the explicit, the implicit the apparent and the
metaphor.

The Hanafi jurists, such as Al Baydawi in his *‘Usul’ do not stipulate
knowledge of Arabic language for (Ijtihad), but his interpreter Ala-ud-
Din Al Bukhari in Kashful - Athar stipulated that and said that the Muj-
tahid should have sufficient knowledge about the language to enable him
understand and distinguish between the implicit and the explicit, the tan-
gible and the metaphor so as to understand the Book and the Sunnah and
attain the minute details and their purposes.
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Controversy of Jurists on Single Terminological Items:

Such controversy is connected with the common expressions, which
are a single word with different meanings such as “ghur’u” and the
synonyms such as “poor and needy” and the expressions ranging between
the tangible and intangible and the metaphor such as the word “touch”
which is meaning the tangible feeling something by the hand or the
metaphorical meaning which is sexual intercourse. Also there are differ-
ences in the situations of sentence analysis and meaning of single letters
(such as Ba, waw). All these differences are referred to language usage
and diffeerences between grammarians. This can be seen in the saying of
Almighty Allah: ’

“Rub your heads (with water)’’(!)

Some interpreters state that rubbing could be on part of the head
which is permissible, deriving evidence from the Hadith ‘‘rubbing the
forehead™. Others say that the letter (Ba) is only additional and hence
the whole head should be rubbed. They depended on that by evidences
derived from a number of ‘“Ahadith” which describe the way the
Prophet, peace be upon him used to perform oblution. As far as the
apparent meanings of the Quran is concerned, those who say that the
whole head is to be rubbed, are correct which is a dominant opinion. The
majority of the jurists advocated for rubbing part of the head and they
more or less different in their estimation of that part to be rubbed so as
to fulfil the ordinance. The second opinion stated by Malik and most of
the companions blessings of Allah be upon them.

Language and The Discipline of (Usul) Fundamentals:

The researches done on the exigences of meanings were the most
important researches of the disciplin of (Usul) which depend on language
such as the research on speech (logic) the imperative as ordinance and
prohibition, the general and the particular, the absolute and the
restricted and the condensed which are related to combinations and
meanings in all kinds. Imam Shafie says; Allah Almighty addressed
people in His Holy Book through the medium of Arabic language, which
was well understood by them. What was known is that there might be a
general address referring to a particular adress. Or a general address
might refer to an apparent general meaning or sometimes a particular
meaning. Sometimes it is an apparent general address referring to a par-
ticular hidden meaning. All these different methods are found in the dis-
cipline of speech (logic). Sometimes one thing might have different
names and sometimes one name would have different meanings.

(1) Surat -ui- Maida from verse 6.
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that in their handling of the definition of “apparent” as opposed to
“text”. The fundamentalists related appearance with the linguistic truth
as opposed to metaphor. This is seen in the writings of Al Qadi Abu Bakr
Al Baglani, but the scholar Abu Is-haq Al Isfra’ini took notice of the
original linguistic truth which might not be the only origin of the “appar-
ent”’ because the terminological usage has developed to the extend of
acquiring another meaning that comes to the understanding through
utterance, as probably the original truth was deserted and hence answer-
ing would be through interpretation.

Al Baji followed this method in his researches. He resorted to the
meanings which are acquired by usage and custom. That is why the cus-
tomary usage of the language, a terminology which we have invented so
as not mix between the linguistic truth and the customary truth, because
in reality we can see that the customary truth is a result of the develop:
ment of the lingusitic truth. However deriving evidence from the sayings
of the Prophet, peace be upon him, comes as another new element, to
be termed as the Sharia truth, which had priority over the linguistic truth
as in the famous opinion in the Maliki school.

In our opinion, reference to language in consideration of the cus-
tomary truth is a development of the linguistic usage which would cancel
controversy in a number of problems in the part dealmg with faith, Utili:
zation of these expressions in the Prophets sayings would prevent consid-
ering them as customary usage of language. However, if the lexical item
or the expression was used in the statement of the Legislator without
being commented on, it would not be judged as Shari’a truth, but would
rather be judged in the linguistic truth as stated ‘by Siyouti and others.
For instance if somebody gave an oath not eat meat and he ate fish, he
would not be considered committing perjury according to those who do

not consider fish as meat although it is given the name meat in the Holy
Quran. |

The Shafie had disagreed as concerning the customary meanings of
the Janguage and whether they have priority over the original meaning.
Al Baqawi gave priority to customary usage and Al Qadi Husseing gave
priority to the original meaning.

The Maliki went to the extent lhat any expression used with the
intention of divorce then divorce it would take place, although in the
other schools would not take place according to intention alone. This
would only mean that the linguistic expressions are liable to accomodate
different interpretations as far as intentions and purposes are concerned.
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transaction, or the meaning of ownerships in gifts.

As far as lexical meaning of language was concerned, the jurists had
controversies. One of these controversies was the explanation of the word
“Idam” and whether it means all parts of food stuffs or only the liquid
part of food. Although the word “Idam” refers to the liquid part of food
it can also be used for. the solid part of food such as cooked meat and
dates. This is the opinion of Malik, Shafie and Ahmad and Muhammad
Ibn Al Hassan Al Shebani.

Abu Hanifa said that as narrated by Abu Yousuf that, the word
“Idam" can not be given to the solid part of food such as meat and dates,
because the meaning of “Idam” as he saw it, refers to a cohesive mixture
which can not be separatcd such as the mixture of oil and vinegar. As for
meat and eggs and the other solids they are included in the name because
they can be eaten separately.

This question of differentiation between “Idam” and solids may be
carried on cases when somebody gives an oath that he would not eat
“Idam” and he eats from these solids, would that be considered perjury
or not. The majority of the jurists said that would be considered perjury.
They derived evidence from the Hadith narrated by Abu Da’ood who
said that, the Prophet, peace be upon him took a piece of barley bread
and put a piece of date on it and and said, this is the “Idam” of this.
Another Hadith narrated, ‘“the main part of Idam is meat’”” and another
Hadith narrated “the master of your Idam is salt”. In this concern Imam
Abu Hanifa said that the man would not commit perjury by eating those
solids. Another example is the word “fruits”. and what it refers to. Lin-
quists say that “fruits is all tree yields” some other jurists say that not all
that comes as tree yield refers to fruits, such as dates. So if somebody
gives an oath that he would not eat fruits and he ate dates, he would not
commit perjury. Imam Abu Hanifa followed this opinion and derived evi-
dence from the saying of Almnghty Allah:

“In- them will be Fruits

And dates and pomegranates’’,

So this controversy should not remain stagnant in the books of
“Figh” because the coreof the problemis linguistic, and hence referring
to linguists in this concern would be worthwhile, as they would be able
to resolve this controversy: The development of lexical usages might be
used as criterion for the explanation of linguistic ambiguities and made
clear distinctions between (Fighi) concepts and linguistic ones because
language is considered to be a living organ which develops with the
development of those who speak it. The fundamentalists were aware of
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Shari’a is referred to saying and utterance. These utterances have
been conveyed through the medium of Arabic Language, whether that
was utterance from the Legislator, or a narration of his act or his accep-
tance of that act. On another consideration the one who is handling the
Shari’a texts so as to extract rules and acknowledged cases, he would be
dealing with these texts on two bases which are the texts and the purposes
behind them.

It is no doubt that what is understood from a particular text is con-
veyed by language. But as for the purposes, they do not need language
as such but they are referred to the wisdom behind legislation and cre-
dibiiity of the text as concerning the achievement of interests and avoi-
dance of mischiefs. This lofty place held by Arabic language in the
address of Sharia’, made the wise ancestory care very much about the
language. The first Khalifa Abu Bakr Al Siddiq, blessings of Allah be
upon him used to feel very sorry for the foreign accent introduced into
Arabic language, and the incorrect usages. It was narrated in (Rabie-ul-
Abrar) that Abu Bakr Al Siddiq, blessings of Allah be upon him, passed
by somebody known as Abu Lufafa who was carrying a garment. Abu
Bakr, blessings of Allah be upon him asked the man, would you sell this
garment? The man answered No, Allah bless you. Then Abu Bakr, bles-
sings of Allah be upon him said, I wish you could utter correct language,
do not say that but say, “And Allah bless you”. This indicates that to
pronounce language correctly and use the grammar correctly is very
essential to be attained by all citizens. The education authorities should
see to it that all people speak correct language.

The importance of language made some grammarians give (Fatawa)
on (Figh) question. Abu Omar Al Jarmi said that he was giving (Fatawa)
for a number of years having the book of Sibaweyhi as reference. It is
known that Sibaweyhi was a grammarian and not a (Fighi) jurist. How-
ever, the explanation of that statement is that Al Jarmi had knowledge
of (Hadith) and he used to consult the book of Sibaweyhi to help verify
the methods of Arabic language in conveying the meaning.

It is found out that most of controversies among jurists are related
to grammatical and linguistic differences, particularly in the questions of
conditions, faith, exceptions and utterances of the Legislator and those of
the ordained as in the cases of endowments and wills.

Differences among the points of view of jurists are due to the differ-
ence in meaning of linguistic expressions. A jurists may benefit from the
development of language studies in understanding some contemporary
(Fighi) concepts such as the meaning of (Qabd) possession in the sale
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THE NEED OF ISLAMIC JURIST
FOR ARABIC LANGUAGE

Sheikh / Abdullah Sheikh Mahfouz Ibn Beyah®

Importance of Uttered Address :

Islamic Shari’a is conveyed from the Legislalor by three different

means:

1.

Saying: Such as when the legislator ordains and prohibits by saying do
this and do not do that, which is comprehensive to what is indicated
by that utterance.
Doing: These are the actual performances of the Prophet. peace be
upon him, where they are sometimes performed in the way of being
explanations of the sayings and they acquire the level of those sayings
as correctly narrated.
So if the performance was an explanation of an obligatory saying such
as the performances of Haj, it also becomes obligatory, and if it was
an explanation of a (Mandoub) recommended act, it attains the level
of (Mandoub), and if it was an explanation of a permissible act, then
it attains the level of a permissible.
Acceptance: This is when the Prophet peace be upon him consents to
a saying or an action carried out in the presence of the Prophet, peace
be upon him, or in another place where information about that saying
and that action reaches the Prophet, peace be upon him, and he does
not object to that, which would indicate permissibility of such saying
or such action.

So doing and acceptance of saying or action are referred to a saying

or utterance, and if that was not the saying of the Legislator, then it is
a saying of a narrator of an incident, like the saying of Abdullah Ibn
Abbas, blessings of Allah be upon them, “The Prophet, peace be upon
him adjudged through witnesses and oaths”.

* Ex Minister of Justice and Education and Minister of National Guidance in Mauritania. He was

also 2 judge in the high court there. Presently he is professor in faculty of arts King Abdul Aziz
university. He is member of the higher international council in the World Muslim Leusgue. He is
also member of higher committee for the scientific wonders in the Holy Quran and the Sunnah.
He is also expert in Al Majma’ Al Fighi of the Islamic Conference Organization.
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The third opinion is another narration about Imam Ahmad which
states that it is recommended that a man should not divide his wealth and

leave that to be taken care of according to the principles stated by
Almighty Allah.

And all praise be to Almighty Allah, Cherisher of the worlds.
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* Rights Of Sons Due On Fathers *

Hanbalis which states that sons should not be treated equally as regards

to the obligatory alimony or housing or be fair between them according

to their share in inheritance, but each one of them should be treated indi-
vidually and according to his needs, as alimony was prescribed to meet
the needs.

The second opinion is the opinion of Ibn Taimeyah which states that
it is obligatory to manifest equal treatment between the sons as regards
to alimony and grants according to each one’s share in inheritance. He
stated that the (Hadiths) and narrations indicate that equality of treat-
ment in other than rendering of ownership. There are two kinds of those
who need alimony.

A - Those who need alimony in states of health and of sickness. Here
equality between them means giving each one of them what one
needs, without differentiating between those who need much or
those who need little.

B — Those who have common needs as regards to grants, benefits or help
to them get married. In such cases it is prohibited to differentiate
between them.

C - The third category resulting from that when one of the sons has an
abnormal case, such as the payment of a debt, or payment of dow-
ery. Such kind of payment is to be made in kindness. The one with
more need is given according to his need.

Division of Wealth

Among The Sons:

The jurists are on controversy as regards to division of wealth during

one’s life time. There are three opinions regarding that:
The first opinion is the one stated by the Malikis and the Hanbalis, which
is that it is permissible for one to divide his wealth among his sons and
among all his inheritors during one’s life time and according to the prin-
ciples ordained by Almighty Allah. But if division is made on basis other
than those, that division would be detestable according to the Malikis and
prohibited according to the Hanbalis. In case that a new inheritor comes
into existance after that division was done, a redivision should be made
putting in consideration the share of the new inheritor. If that new
inheritor was born after the death of the grantor, the granted son or sons
should give from their shares the amount equivalent to their share in
inheritance to the new inheritor as such action would preserve good rela-
tions and remove animosity among relatives.

The second opinion is the opinion of Ahmad which states that it is
detestable for the living person to divide his wealth among his sons.

- 13 ~



* Vol. V 1993, Scventeenth Edition, Contemporary Jurisprudence Research Journal *

two opinions on that. One opinion is that of Shafies, Malikis, Abu
Yousuf and Ahmad in one narration. This opnion states that the required
justice to be manifested between the sons is to treat them equally without
discrimination whether they are boys or girls, and this would only be pos-
sible if the same rule is applied on both the boy and the girl. The father
should show that justice as he would expect his sons to show kindness to
him as well, and this calls for equality between boys and girls in treat-
ment.
b - The saying of the Messenger of Allah, peace be upon him, “Treat
your sons equally in grants, and if I allowed preference of someone over
the other, I would have allowed that of women over men”,
¢ — A grant is something done during one’s lifetime, and so both male and
female are equal in that concern, the same as in alimony and clothing.
The second opinion is that of Imam Ahmad, and it is one narration
of the Shafies and an opinion of some Malikis. This opinion states that
justice is required in the grant to sons and it should be given according
to one’s share in inheritance, and that is by granting the male double the
amount given to the female, following the command of Allah in that con-
cern.
b — A grant during one’s life time is one of the states in which it is given,
and hence the male is to be given double the amount given to the female,
the same as in the state of death in analogy to the state of inheritance.
¢ — Allah Almighty prohibited all the practices which would lead to dis-
connection of relations between members of one family. Inegual treat-
ment between boys and girls as contrary to what is ordained by Almighty
Allah would lead to hatred and animosity.
d — The male’s needs for money is greater than that of the female's.
e — Their answer to those who olposed them and advocated for equality
based on the Hadith of Bashir, is that it is a particular case in a particular
property, and that it can not be generalized. The rule applied on it is only
by analogy. It is also not known whether the sons of Bashir were all
males, and probably the Prophet knew that Bashir did not have male chil-
dren. Also equality in the (Hadith) refers to the division stated by
Almighty Allah.
- After reviewing all the evidences stated by both opposing opinions, it
seems to me that the first opinion is the most acceptable as it relies on
texts and on reason.
Justice Between Seons in Alimony and Housing:
The jurists are on controversy regarding this point, and there are two
opinions on that: One of these opinions is that of the Dthahiris and the
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anybody think that those companions did something contrary to the
saying of the Prophet, peace be upon him. However this evidence was
refuted by stating that Orwah, blessings of Allah be upon her, said
that concerning the narration about the grant to Ayisha, blessing of
Allah be upon him, said that concerning the narration about the grant
to Ayisha, blessing of Allah be upon her, that her brothers were con-
senting to that preference.

5. The similarization of equality between sons with that they show as the
same equality in their goodness towards their fathers as in the saying
of the Prophet, peace be upon him, *“Show equality towards your sons
in grants, so that they shqw equality between you in their goodness”
is only evidence which indicates recommendation, but it is a recom-
mendation which is closer to obligation.

Naming inequality and preference between the sons transgression and
injustice, all this indicates obligation to be just.

6. What was granted to Al Nu’aman was all the property of his father
For this reason the Prophet, peace be upon him, prevented him, and
that was not prevention of preference.

7. Transgression in the saying of the Prophet, peace be upon him, “I

would not stand witness on transgression” is to be taken as a detest-
able act and not a (Haram) act as it is an inclination from right. Any-
how, this argument is refutable because in the explanation of the
meaning of transgression, some narrations were rejected as the saying
of the Prophet, peace be upon him, “I would not witness on transgres-
sion” refutes that. The best choice between all these opinions is the
opinion of opposers of preference without the permission from the rest
of the brothers because of the strength of their argument derived from
the correct evidences which prohibit that preference. Their evidences
are reasonable and they refute the evidences of the supporters of pre-
ference. It is clear that the mother is prevented from showing prefer-
ence between the sons, the same as the father for the saying of the
Prophet, peace be upon him”.
“Fear Allah, and be just between your sons and daughters”. As the
mother is one parent, she is as well prevented from preference
between the sons just like the father, because the same reaction
between the brothers, manifested in hatred and animosity would also
resuit.

The Method of Justice Between

The Sons in Grants:

The jurists are on controversy as regards to this point, and there are
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of his ownership, and hence if that grant was not valid, then he would
not have needed to return it. The Prophet, peace be upon him did not
invalidate that grant but he, peace be upon him, only recommended
for him to return, the thing which indicated its validity. However, this
argument is contestable because ‘“‘return it” means not to go on with
the grant, as all that the Sharia prevents is to be returned unless other-
wise stated. .

. As the grantor is of legal age and mentally capable, his grant is correct
and permissible. If the grant is permissible to be given to the
foreigner, then it is more so to be given to the son. And if such action
is valid when he grants all his wealth to a foreigner and prevent it from
his son, so how can it be contestable when he prefers some of his sons
and leaves the others?

This evidence is rather weak as it is an analogy at the time that a text
exists. And when there is a text, there is no way for independant
reasoning.

. The saying of the Prophet, peace be upon him, “let someone else tes-
tify on that” calls for the permissibility of having witnesses to that con-
tract of grant, but it is not permissible to have that witness unless the
thing to stand witness for is a permissible thing, because if it is other-
wise, then witnessing on that is invalid according to all schools.

Ibn Al Qayim answered on that: The saying of the Prophet, peace be
upon him, “let someone else testify on that” is not a permission to do
so, but it is rather a warning and a threat because, he peace be upon
him named that transgression and injustice, and, he, peace be upon
him would not permit for transgression and injustice and the invalid.

The Prophet, peace be upon him, said, “I would not stand witness
except for the righteous”. This evidently indicates that what Al
Nu’aman had done was not right but it was wrong and false absolutely.
Therefore that saying would be taken as evidence for prohibition.

. Some of the companions of the Prophet, peace be upon him, had pre-
ferred some of their sons over others in grants, and nobody objected
to that. Examples to that. This is to be taken as consensus from the
companions, blessings of Allah be upon them, for the permissibility of
that practice. In this concern, Al Tahawi, stated the example of Abu
Bakr when he, blessings of Allah be upon him had granted Ayisha
some of his property, preferring her over all his sons, and they both
considered that permissible. No one of the companions objected to
that. Another example is that of Abdur Rahman Ibn Awf who prefer-
red some of his sons in grants. So seeing all these examples, how can
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About their decision.’*(1)

The second opinion is that of Abu Yousuf which states that it is
unobjectionable to favour some sons over others and prefer them with
grants, on condition that the father does not intend, by so doing, to bring
harm on those who are disfavoured, otherwise he should equalize
between them. However, there is preservation on this opinion because
injustice and harm would surely befall those who are not favoured,
whether it was intended, to be so or not.

There is nothing in the (Hadith) of Al Nu’aman which indicates that
the intent of giving harm was the reason behind that deprivation or that
his father intended to harm all the sons so that that end is to be taken
as purpose to judge so.

The third opinion is the opinion of the Hanafis, the Shafies, and the
Malikis which states that it is preferrable that a man should be just
between his sons in his grants so that they become kind to him equally,
and it is detestable to favour one or some of them with grants or prefer
them over others, because such action would bring about hatred and
animosity in the hearts of those who are disfavoured, but, nevertheless,
a grant donated on those basis is a correct valid grant. Abu Hanifa said
that if someone is more gracious in religion there is no harm to favour
him with a grant.

The Shafies stated that in case that a father favours some of his sons
with a grant, he should do the same with the others, otherwise it is pre-
ferrable to return what he had granted. This is when all their needs are
equal, but if some of them are more needy, then there is no objection to
favour the one who is more needy with that grant.

The Malikis, in their most famous opinion stated that what is detest-
able is when a father grants all or most part of his wealth to one or to
some of his sons, because if he grants only a part of that wealth and kept
the other part for the others, then such action would not create hatred
and animosity between them, as something is left to provide for the
others. But if the opposite happens that would be the detestable
favouritism which would lead to hatred. They argued for that permissi-
bility of grant and practice of preference between the sons, by stating the
following:

1. The saying of the Prophet, peace by upon him, ‘“‘return it’’ apparently
indicates that the grantor is to return the grant after it had become out

(1) Surat —ul- Ahzab from verse 36.
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grantor died before the granted person possesses the grant, then that
grant would not be affirmed, and hence the other inheritors may return
what was granted.

The third opinion is another narration about Imam Ahmad that the
father is obliged to practice justice between his sons in donations, and he
should not favour some of them by preference, otherwise he would be
sinful and he should be equitable by showing either of two ways: either
to restore the things by which he had preferred some of his sons over the
others, or raise the shares of those who were not favoured to be equiva-
lent to those of the favoured ones. But if the father favoured some of his
sons with grants for specific reasons such as being in need or being hand-
icap or having a large number of dependants or because of being
occupied with knowledge and learning or because of any of such virtues
or even depriving some of his sons of his grants because of the son’s las-
civiousness or his extravagance, or because the sons would use that grant
to spend on acts of disobedience toward Allah Almighty, such preference
or such deprivation is permissible and correct. Evidence to support that
is derived from what is narrated by Muslim that Abu Bakr, blessings of
Allah be upon him, granted Ayisha part of his property and excluded his
other sons, which shows that she was favoured because she was advan-
tageous. This means that if some were favoured with a grant for a reason
which demanded that grant then it is permissible to apply that favour.
The (Hadith) of Bashir is about a particular case which can not be
generalized. It is probable that the Prophet, peace be upon him, when he
refused to stand witness on that meant that he knew about the situation.

The jurists supporting preference are of three controversial opinions:
One of these opinions is that of Al Ghassim Ibn Muhammad and of
Rabia, which states that it is permissible to favour or prefer some of the
sons in grants for the saying of the Prophet, peace be upon him, “Anyone
who has wealth, has more right in that wealth.”” But evidence derived
from this (Hadith) is answered by stating that this (Hadith) is to be
understood by limitation stated by the (Hadith) on Nu’aman Ibn Bashir,
because Allah Almighty Says:

“It is not fitting

For a Believer, man or woman,

When a matter has been decided

By God and His Apostle,

To have any option



* Rights Of Sons Due On Fathers *

statement from Imam Ahmad affirmed that.

The evidence for obligation of justice between the sons stated by
those, is derived from the correct (Hadiths) in which the order of Prophet
Muhammad, peace be upon him, was mentioned, ordaining justice
between them. He, peace be upon him, named that preference between
the sons injustice and transgression, and he, peace be upon him refused
to be a witness for a contract based on such preference. Injustice or trans-
gression is (Haram) forbidden, and so the order of the Prophet, peace be
upon him, to observe justice between the sons indicates obligation. Dis-
connection of familial ties and ingratitude are (Haram) forbidden, and
hence what leads to that end would also be (Haram), and as we see pre-
ference between the sons leads to that. The Hanbalis stated that it is pro-
hibited to witness on a contract of donation based on preference, if the
witness knew about that preference. This evidence is derived from the
(Hadith) “Do not ask my testimony on something concluded on the basis
of transgression”. The saying of the Prophet, peace be upon him, “let
someone else other than me testify on that” implies warning and threat
and not permission, because no one is allowed to witness on the correct-
ness of transgression.

However, a father or a mother may favour one of their sons or some
of them with a grant, but on condition that permission of those who are
not granted is obtained, because the cause of prohibiting preference is
that it perpetuates hatred and animosity between blood relatives, and
ingratitude from the sons towards their parents, but a permission would
refute that.

But in case that a parent prefers one or some of his sons with a grant
without getting the permission of the others, he would be committing a
sin and he would be obliged to be equitable between them in either one
of these two ways: either returns the grant with which he preferred some
of the sons or give the others the equivalent of that grant so that all of
the sons would have the some and equal share.

If the grantor who granted on the basis of preference died before
equalizing between the sons, then that grant would be owned by the
granted son and be obligatory, and the rest of the inheritors would have
no argument. Evidence for that is derived from the narration about Abu
Bakr, blessings of Allah be upon him, who said to Ayisha, mother of the
believers, when he granted her part of his property in (Al Ghaba), “I
wish that you had possessed it. This indicated that when a grant is pos-
sessed then it can not be refuted,

There is another narration about Imam Ahmad who stated that if the
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It is narrated that Al Numan Ibn Bashir blessings of Allah be upon
him said that his father brought him in front of the Messenger of Allah,
peace be upon him and said, I have donated this son of mine a servant
who was working for me. Then the Messenger, peace be upon him asked
the man, have you donated all your sons the same? The man said no.

Then the Messenger, peace be upon him ordered the man to return what
he had donated.”

Rule on Preference of Some
Sons With Donations:

The jurists are on agreement that one must observe justice in the
donations which one gives to the sons during one’s life time, but they are
on controversy as to the prohibition of preference of some of the sons
over others in donation, and on the invalidity of such contract when it has
taken place.

Opposing jurists agreed on the duty of being just between the sons
in donations and the prohibition of preference between them, but they
disagreed on the invalidity of the contract if it took place on the basis of
preference. This disagreement is expressed in three (Mazahib), schools of
thought.

This first one is the opinion of the Dthahiris, Is-haq, Al Thawri,
Malik and Ahmad in one narration. This opinion states that if the father
made any preference between his sons or between some of them in dona-
tion, then that donation is invalid and rejectable, because that action of
his is a prohibited (Haram) action as derived from the stated narrations,
and as it is known, prohibition entails invalidity. The Prophet, peace be
upon him also told us that action was injustice and transgression which
should not be practiced within the religion of Almighty Allah. It can be
seen that in the (Hadith) narrated by Al Nua’man that he was too young
to possess what his father had donated him. When the Prophet, peace be
upon him, ordered the father to return what he had donated to his son,
that order indicated that a grant donated by the father to some of his sons
by preference, can not be possessed by the granted and so such contract
can not be concluded.

The second opinion is the poinion of the Hanbalis as stated by
Tawoos, Ibn Al Mubarrak, Mujahid and Orwah. This opinion states that
a father should observe justice between his sons in donations, and that
it is prohibited for him to prefer some of them over others. It makes no
difference whether preference is made between the sons due to need or
due to having a large family or due to being a handicap or even a man
of learning, or on the other hand for being lascivious or extravagant. A
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RIGHTS OF SONS DUE ON FATHERS JUSTICE
BETWEEN THEM IN DONATION AND SUSTENANCE

Dr. Nazeeh Kamal Hammad*

Jurists have stated that the sons have due rights on their fathers,
They should carry them out rightfully. The parents should undertake the
education of their sons in the best of ways, and by their own good con-
duct and behaviour should set the best example for their children, so that
those children would grow up, being accustomed to noble morality and
good habits acquired through following the set example, and hence good
conduct would be part of their nature as long as they live. In the Day of
Judgment, Allah Almighty will ask the father about his sons before ask-
ing the son about his father, because as there are rights on the sone due
to the fathers, there are as well rights on the fathers due to the sons.
Allah Almighty says:

“O ye who believe!

Save yourselves and your

Families from a Fire

Whose fuel is Men

And Stones.”())

The father who neglects educating his son or sees to it that he learns
what would benefit him in his worldly life and in the Hereafter, would
be committing a grave mistake and would have given him the worst and
most unjust of treatments. The Messenger of Allah, peace be upon him
said, “Allah will ask every sponsor about what he had sponsored, and
whether he cared for them or neglected, up to the point where the man
would be asked about members of his family”.

One of the essential rights of the sons due on the fathers is to
observe justice between them in anything donated during the life time of
the father. Favouring some of the sons over others with special donations
would be taken as instrument to create hatred between the sons and
ingratitude of the sons towards the fathers.

* Ex-Professor of Islamic Figh and its (Usul) fundamentals in the University of Um Al Qura, Mak-
kah Al Mukkaramah,
(1) Surat ~ul- Tahreem from verse 6.
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and preserves him, his wealth, his honour and all his rights. It should be
shown that Islam is a religion of justice, mercy and guidance of man and
deepening higher values in him.

Islam should be shown as a religion of civilization, calling man to dis-
cover all that would lead to his benefit and his progress in his life, Islam
should be shown as it is a human message advocating forgiveness enhanc-
ing moral values and endeavours towards the happiness of all humanity.

In this great scene of congression of Muslims we should 'remember
clearly that the first Muslim vanguards conquered so many locations, and
lead millions of people due to the high qualities they attained because of
the application of the principles of Islam, its morals and its qualities in
dealings and transaction, and by so doing they left behind the most mag-
nificent of scenes in history.

And Allah is the Grantor of All success.



A LETTER FROM THE STAFF

Haj is an Islamic ordinance which repeats every year, in observance
and response of that order from Almighty Allah. The appearance of this
month indicates clearly the unity of all Muslims, and their congression in
one place freeing themselves from all that makes differences between
them, and they meet as one entity nothing to separate them from one
another, neither colour nor any other quality nor have the feeling of
being better than the other for any reason. Muslims have, along their his-
tory observed the performance of this duty prescribed in their religion,
even during the old times when they were weak and transgressed. Their
meeting in this place was affirmation of their will and an indication of
their unity and a testimony to the preservation of their belief.

The Haj ritual foreshadows the end of one year and the beginning of
a new one in the history of Muslims. The end of the year is an occasion
to verify and revise the ‘‘accounts” of the Ummah and see what they had
gained and what they had lost during that year Muslim like any other
nations are subject to crisis, to gain and loss, It is true that in our day,
thousands of Muslims, men and women and children are lost in Bosnia
and Herzegovina, and in some other places, but still that loss is turned
into gain on consideration of will power, faith and adherence to princi-
ples. This is exactly what the Muslims in Bosnia and Herzegovina are
doing, inspite of their humble equipment and meagre provisions, and the
vicious attack of evil powers on them.

The Islamic history witnessed a lot of difficulties and obstacles, but
the strong will of Muslims and their adherence to their faith was stronger
than all crisis. In this age we are living in is different from all other ages
in the past, because it is the age of ‘*“communication’ and the approach
of man towards man, the thing which would increase the responsibility of
Muslims for defending their faith. Defense should not only be at the time
of the occurence of aggression, but it should also be by taking “‘precau-
tions' before that occurence. What comes on top of that is information
about Islam and revealing its message to face those who are ignorant or
full of reluctance in the known conflict of civilizations. There should be
information that Islam is an eternal divine religion which is sent down for
the good of all humanity. It is a religion which advocates in its Shari’a,
its Usul fundamentals and its branches that it respects the human being
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