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* Yol.V 1992, Fourteenth Edition, Contemporary Jurisprudence Ressarch Journal*

The third category - The case of the messages between friends and what comes
under their consideration, such messages are considered owned by the one they are
sent to, for the following Shari’a (legal) reasons:-

Firstly:- The sender of the message had sent it voluntarily and out of his own option,
and hence it came into the possession of the one it is sent to.

Secondly:- As the message concerns the one to whomitis sent, then it should be posses-
sed by him.

Thirdly:- As the message concerns him personally, then this concern prevents the
others from possessing it.

Fourthly:- Having the Shari’a (legal) capacity to act freely on it, as the definition of
ownership by Ibn Taimeya. But, however, this ownership is restricted by the following
conditions:-

Firstly:- The sender of the message must not have stipulated that the message be
returned to him, as when he sends it to bhim so as 1o know its content and return it after-
wards.

Secondly:- It is not permissible to diffuse or publish the message in case that it contained
some thing which might cause insult to the sender, except when in diffusing and pub-
lishing that message, injustice of the sender is revealed and shown to people. This isin
observance of the verse from Almighty Allah:-

*God loveth not that evil
Should be nofsed abroad
In public speech, except
‘Where injustice hath been
done; ¥

Thirdly:~ The message should not contain a (Muharram) forbidden thing, where in
such case neither the sender nor the one sent to will have the right to claim its owner-
ship.

And Allah is All-Knowing

{1) Surat-ul-Nissa verse: 148.



* Cuses From Jurisprudence (Fighl) Point of View*

In the Shafie {Mazhab) it is defined as, “a Shari’a (legal) rule presumed (o be
implicd in the object or {Manfa'a) enabling the one referrcd to make profit of and get
compensation for as its state is. “{ Imam Ibn 'l‘aimeza defined ownership as, “the
Shari’a {legal) capacity to act freely on the property. "

Founded upon these definitions, three rules are derived.

The first rule:-

The reason through which ownership is accrued and profited from must be a
Shari‘a legitimate reason. So, what is (Muharram) forbidden in itself, its ownership is
also forbidden, such as usury, dead flesh, (Khamr) wine, and the like.

The Second rule:-

Ownership includes all things which are not forbidden, whether that thing has a
material value such as money, estates and houses and the like or whether it has less
value than that such as a message on paper and the like.

The third rule:-

The non-existence of the Shari’a {legal) reason eliminates ownership.

In the first category. The case of delegation, if the message was in the form of dele-
gation or authorization, it would be considered owned by the one it is sent lo of- the del-
egate- as long as his delegation is valid. The Shari’a (legal) reason behind that is the
authorization given to the delegate 10 act freely on what the authorization had stated.
If the delegating party cancels his authorization, that reason would no longer be valid,
and hence the authorization would be recuperated by the authorizing or the delegating
party, where he would have the right to return it and repossess it.

In the second category - The case of obligation - if the message contained an obli-
gation or an acknowledgement of an obligation, it would be considered owned by the
one it is sent to, where he would have the right, according to that message to demand
the sender to pay what he had acknowledged in the message. The Shari'a (legal) resson
behind that is “the acknowledgement * in the messge, as the person is responsible for
what he acknowledges, and in obsesvation to what the Prophet, peace be upon him,
had done with Ma'iz Ibn Malik Al Aslami when Ma'iz acknowledged and confessed to
have committed adultery, ©) and also as he, peace be upon him, had done with the
woman accused of adultery, when he said to Anees, “Go Anees 1o investigate the
women of this man, if she acknowledged the fact and confessed, then you see to it that

she is stoned."®

{1) Alsuyouti, A Ashbah WalNazayis P, 191.
(2) AS Fataws vol, 31 P. 243,

(3} Al Nawawi, Sahih Mustim vol. 00 PP, 199-200.
{4} Al Nawawi, Sahlh Mwtim vol. 31 P. 207.
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THE MESSAGES EXCHANGED BETWEEN TWO
PARTIES AND WHO IS THE SHARIA
LEGITIMATE OWNER OF THEM?

The content of this case is included in this question, if someone sent a message or
messages to someone else concerning a certain matter, and then the sender of the mes-
sage intended to retricve the messages he had sent, arguing that he is their owner, would
he have the right to claim that.?

Before giving an answer to this question, we can presume that this case may occur
in three different categories:
The first category:- is that the messages include an imposition of a duty by the one on
the other so as to carry out a particular mission, such as when an agency delegates some-
one to conclude buying and selling, or any kind of transaction, and then the delegating
party annuls his delegation.
The second category:- is when the messages include an obligation from one party to the
other party, such as acknowledging a due right or a debt or any other kind of obligation.
The third category:- is when the messages inclede nothing but mere exchange of talk
between the sender and the receiver in the frame of friendship or interrelation between
them,

The writers of these three categories of messages might show the desire to retrieve
the messages they had sent, under any pretext. The delegating party would like to
recuperate the writien authroization because he had cancelled the delegation and
would not want the delegated person to keep that document. The undertaker of the
abligation would like to get back his messages for any reason, and the friend also wants
to obtain what he had writen for any good reasen. claiming these messages might not
be made by their actual writers or senders, but they might be claimed by the inheritors
of these senders or their representatives. So in such cases, would the messages be con-
sidered the property of the sender or the ownership of the one sent to.

The jurists have giver many definitions to ownership in the Islamic Shari’a. These
definitions do not differ much fram one another. Some jurists in the Hanafi (Mazhab)
have defined it as “The capacity to act freely on the thing through legitimacy™ ) In the
Maliki {(Mazhab) ownership is defined as, “it is a Shari’a (legal} rule presumed to be
implied in the object or (Manfa’a) which necessarily enables the one to whom it is cor-
related to profit from, and receive compensation for, as its state is. (1)

(1) AlFurroug vol. 3 P. 209.
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* Cases From Jurisprudence (Fighi) Point of View*

The other aspect of that is the transmission of the disease by way of mistake, such
as the case of the hugband who (ransmits the discase to his wife inadvertently through
having sexual intercourse with her, while he is ignorant of having contracted that dis-
ease, particularly when it is in its first stages. Also there is another situation where the
disease is transmitted inadvertently, as in the case of bleod traasfusion, not knowing
that the blood is contaminated,

The rule applicable in this case is that of the murder by way of mistake, in which
the payment of (Diyeh) is incurred and also the payment of expiation on the incidence
of death, for the saying of Allah Almighty in the verse:-

“Never should a Believer
KiH a Believer, but

{(If it so happens) by mistake
(Compensation is due):

If one (so) kilks a Believer,

It is ordained that he

should free a believing slave
And pay comnpensation

To the deceased’s Family
Unless they remit it freely,®

The wife will have the right to annul the marriage contract, if she made certain that
her husband had contracted that disease, and as long as she has the right to annul the
mam‘a&e contract if the husband was insance, or had leprosy or any such contagious dis-
eases, ) it is more becoming to have that right ta annul the marriage contract in case
that the hushand had contracted a contagious fatal disease.

And Allah is All-Knowing

(1) Surat-ul-Nissa verse 92,
(2) Al Mughni Wal Sharhul Kabir vol. 7 P, 5§79.
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him, who tasted a bite from it, but spitted it off. Then Bishr lbn Al Barra ate from that
meat, and died as a result of that. It is narrated that the Messenger of Allah, peace be
upon him, abdicated his right due on the woman and pardoned her, but nevertheless it
is narrated that the Messenger of Allah, peace be upon him, ordered that the woman
be killed when Bishr Ibn Al Barra died and she confessed(!),

Itisstipulated that the one who commits murder intentionatly must have possessed
his intellectual powers and ability to reason, and he must have reached puberty, for the
saying of the Messenger of Altah peace be upon him, “The pen, or recording sins, is sus-
pended for three (people), the dormant until he wakes up, the young one until he
becomes adult, and the insane until he regains sanity or recovery.”

It is alzo stipulated that the murderer must have been acting on bis own free will,
where he commits his act of murder freely without any coercion or compulsion imposed
on him. The jurists have diverse opinions in this respect. Imam Malik,® Shafies,® A)
Thawri and others state that the committor of murder is to be killed, while the instigator
of murder is enly punished. But if the instigator of the murder was somebody who has
great influence on the committor of the murder, Imam Abu Hanifa®™ says that the
instigator is the one to be killed and not the committor, and in another statement by
Imam Shafie, the committor is the one to be killed and not the instigator(®. In the Han-
bali school (Qisas), death, is imposed on both the committor of murder, who is compel-
ted to commit his crime, and the instigator who compelled him to do $0.” Imam Malik
thinks that death must be impoed on the one who orders someone else to commit mur-
der and the committor of the murder too.® Founded on this argument, the one who is
afflicted with AIDS, if he intentionally transmitted his disease to someone else, and
who, when carrying out such act was in possession of bis inteliectual powers and was
able to think rationally, and who reached the age of puberty, and who did his act out
of his own free will, and because of that act, the one to whom the disease was transmit-
ted had died, then that act wouid be considered intentional murder incurring (Qisas).

It makes no difference whether the transmittor of the disease was a foreigner to the
victim or not a foreigner, as in the case of the husband. So if this husband transmitted
the disease to his wife intentionally by having sexual intercourse with her under com-
pulsion, or by concealing the fact that he had contracted the disease, with the intention
of killing her, then the rule on him is that of the intentional murder,

(1) Fathul Bari, Skarh Sahibul Bukhasi vol 7. P.P. 568 - 569,
(2) Sunnan Ibn Majah vol I P. 658,

(3) Manhul falil vol. 9 P. 23,

{4) Al Om, of Al Shafie vol 6 P, 42,

{5) Badayie ul Sannayic vol 7 P, 179.

{6) Al Om, of Al Shafie vol. 6 P. 4],

{7 Al Mughni Wal Sharhul Kabis vol, 9. P, 330,

{8) Manhul falil, Mukhtassar Khalil vot. 9 P. 23.



THE RULE ON THE ONE WHO TRANSMITS
A FATAL DISEASE TO SOMEONE ELSE
EITHER INTENTIONALLY OR MISTAKABLY

The content of this case is whai the enquirer mentioned abou( “AIIDS™ which is one
of the diseases for which no cure has yet been discovered. Some of the carriers of this dis-
ease - as the statement of the enquirer - intentionally éry to transmit it to the others, or
by concealing the fact that they had contracted the disease, as in the case of an afflicted
husband who conceals his affliction from his wife, and have sexual intercourse with her
resulting in transmitting the disease to her when she was undaware of that,

The answer to this question is of two folds:-
The first one:- The Intentional Transmission of the Fatal Disease:-

This is presumed in the case that a woman is raped by the afflicted person, and in
each case or situation in which the afflicted person or any other person transmits that
disease, intentionally, to someone ¢lse, so that the transmission of the disease attains
the state of the intentional act, it should fulfil the following three conditions:-

Firstby :- The oorqmittor of the act must have been able to carry out his act, which is
transmitting the disease by any means of transmission.

Secondly:- The person to whom the disease is transmitted must have been subjected
and affected by threatening and terrorizing.

Thirdly:- The results of the transmission must have materialized, which is in this case
the death of the victim.

The question to be asked here is whether this actis considered intentional murder
or not?

The jurists have given a number of definitions for the intentional murder and they
all agree that the means used in effecting murder must be something which cuts into the
flesh or something which permeates into the body, leading, mostly, to death if used.®
Kinds of this means is poisoning the food or the drink, or putting any other substance
the consumption of which would lead to death. It is correctly narrated that a woman
sectetly put poison in a piece of meat given to the Messenger of Allah, peace be upon

() Al Mughni Wal Shathul Kabir vol 9 P. 321 - 333 Alsosee AlOm Yol 6 P. 5, Also Badyi¢ ul Sanayie vol.
7P.233. '
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of the others, whether explicitly or implicitly, as in doing so there is damage and harm-
ing to the others, and a contradiction to the saying of Prophet, Muhammad, peace be
upon him, “There should be neither harming nor reciprocating harm.”") Another say-
ing states:-
“The one who harms {the others) Allah will harm him."”® Another saying states:-
“None of you (truly) believes until he likes for his brother what he likes for him-
self."®
To sum up this question, the advertisement for the trade and making it known is a
Shari’a permissible matter and there is no sin on the advertiser in appraising his trade,
as long as he does not contradict the Shari’a (legitimate) purposes of any trade assome
of them were mentioned above.

And AHah is All-Knowing

(1) Sunnan Ibn Majah vol. 2 P. 784.
{2) Sunnan Ibn Majah vol. 2 P. 785.
{3) Sahih Muslim Al Nawaw : val 2. P. 16.
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* Cases Prom Jurisprudence (Fighi) Point of View®

“And In fact

They use words (both) inlquitous
And false:™"

‘;l;he iniquitous words are those whose meaning is not known, and the faise is the
lies.

From another angle, the advertisement which is contrary to the reality is consi-
dered a kind of fraud. The Prophet, peace be upon him, likened cheating and deception
to the harm of carrying arms against the Ummah, he, peace be upon him, said, “The
one who carries weapons against us is not related to us and the one who cheated and
deceived us is not one of us.”®

The cheater is considered out of the fold of Muslims and deviating from the path
and the Sunnah of the Messenger of Allah who said, “The one who sells a defective
thing without showing the defect, he will be for ever in the detestation of Almighty
Allah, and the angels will be cursing him.”®

Fourthly:- There should not be any defect in the advertised commeodity, whether appar-
ent or hidden. If the advertiser knew about some defect in his commodity, and he did
not reveal to the people, but on the contrary he praised the commodity beyond any
defect, and tempted them to come and buy it, he is like the cheating seller, but rather
more sinful as he concealed the defect and beautified his commodity through fraud and
telling lies. Concerning this, the Prophet, peace be upon him, said, “It would not be
permissible for any one of you to self something uniess he has revealed what is init 79

The act of the advertiser wouid eritail the same rule as thatimposed on the one who
sells a defective commodity. The buyer in this case would have the option whether to
keep the defective commodity he had bought or reject it, because the principle in
Shari’a is honesty in dealings and transactions, and the protection of the sold items from
all kinds of defects and from fraud. It is necessary to state hiere that the rejection of the
sold item would not deny the damage resulting from hiding that defect. So if the buyer
advertised a car or a machine, and then a defect was discovered in its make, and which
has caused some damage to the buyer, then rejecting it would not prevent demanding
the advertiser to pay compensation for that damage.

Fifthly:- The advertiser should not transgress the rights of the others through exploiting
the advertisement for his commodity and wse it as a means to dispraise the commodities

{1) Surat-ul-Mujadallah from verse 2.

{2) Jamie-ul Bayyan vol, 28 P. 27.

{3) Al Nawawi, Sahih Muslim vol. 2 P. 108,
{4) Sunnan lbn Majah vol. 2 P. 755,

(5) AlHakim, Al Mustadrak aialSghihain vol. 2 P, 12.
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Secondly:

The advertiser should be honest in advertising about the commodities of his trade.
The Messenger of Allah, peace be upon him, encouraged for the manifestation of hon-
esty, in whatis narrated by Abu Saeed Al Khudari, blessings of Allah be upon him, that
the Messenger of Allah, peace be upon him, said, “the honest trustworthy traderis with
the Prophets, the befievers and the martyrs.(?

However, the Messenger of Allah, peace be upon him, warned the traders from
teliing lies, as narrated by Ismail Obaid Ibn Rifa'a, about his father, about his grand-
father, blessings of Allah be upon them, that he went out with the Messenger of Allab,
peace be upon him, to the place of prayer, where he saw the people selling and buying.
Then the Prophet, peace be upon him, addressed them and said Oh! you traders, and
they paid attention to him, and he continued, the traders wili be resurrected on the Day
of Judgment as the licentious ones except those who feared Allah, showed kindness and
honesty."®

Thridly:- The advertisement about the commodity should coincide with its reality. If
that is not achieved, then the advertisement would be considered fraud by saying and
cheating people, playing tricks on them and harming them. Allah Almighty con-
demned the flowery discourses which the evil ones among men and jinns use against the
Messengers of Allah:-

“Like wise did We make
For every Messenger
An enemy - evil ones
Among men and jinns
Inspiring each other
With flowery discourses
By way of deception. ¥

Flowery discourses here means the beautification of the false by speech ) or it is
that whose essence is false and it is only apparently attractive. Hence one would say so
and so omamented his talk with falsehood. Or in another meaning it is the aleatory .
Allah Almighty also condemned the iniquitous and faise words, as in the verse:-

{1) Sunnan Al Tirmsthy vol. 2 P. 341.

{2) Sunnan Iba Majat vol. 2 P, 726, Al Tirmithy vol. 2 P, 342.

(3) Surat-ul-Ansam verse 112.

{4) Jamic-ul Bayan An Tuweelu Al Quran, of Tabari, vol. 7P. 3-5.
(5} Tafseer Al Fakhr Al Razzi vol. 13 P. 163.
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The third purpose:- His intention behind the advertisement is to show kindness to
pcople, by forgiving those who are needy, and giving respite to those who are in diffi-
culty, in observance of the verse from Aimighty Allah:-

“If the debtor is

In a difficulty,
Grant him time

Till it s easy

For him to repay.”"?

Another verse states:-

“But do thou good
As God has been good
To thee ™

And also in observance of the saying of Prophet Muhammad peace be upon him, “The
one who gives respite to a debtor in difficuity, or forgives him, Allah Almighty will take
his account by an easy reckoning.

The Second aspect:-

Presentation of the commodities and advertising them is restricted by the follow-
ing conditions:-

Firstly:- The purpose of the advertisement should not be for the mere appraisal which
aims at attracting the people to the advertised commodity regardiess of the Shari'a pus-
poses of trading. Imam Al Ghazali thinks that the appraisal shown about the commod-
ity is considered nonesense talk, and its utterer is accounted for every world that comes
out of his mouth, as why he uttered it, except when he advertises the commodity in its
qualities which are not known to the buyer and not already mentioned by him. mam
Ghazali narrated in this concern, the piety of the ancestry as in the narration about
Younis Ibn Obaid who was a silk maker, and he was asked 0 provide silk for sale. The
boy working with him brought out the second-grade sitk, spread it and looked at it {with
admiration) and said, Oh God grant us Paradise “Hearing that, Younis said to his boy,
return the silk in its place, and he did not sell it, feanng that the words uttered by his
boy would be a false appraisal of the commodity. ¢

{1) Surat-nl-Baqzra verse 280.

{2) Surat-ul-Qasas from verse 77.

(3) Al Zubsidi, Ithaful - Saddah Al Muttagheen vol. SP. 500.
(4) Al Ghazali, Ehya - Oloom -ul. Din vol. 2 P.71.
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THE COMMERCIAL ADVERTISEMENT*
AND THE RULES IT ENTAILS

The enquirer on this case stated that he {s a businessman dealing in the import of a
lot of commodities. So as to circulate and promote these commodities, he advertises in
the mass media about the quality and the advantage of these commodities with the pur-
pase to urge people to buy them. But however, this man says that he is not quite sure
whether the things he advertises about the quality of the commodities is certainiy guran-
teed, and he fears to have exaggerated in piving false descriptions about the com-
modities, and hence he is enquiring about the Shari’a (legitimacy) of the commercial
advertisernent, and whether there is no sin on him to practice it?

The answer to this Question has two aspects:-

The first aspect:- Advertising the trade activity with the purpose of promoting and cir-
culating it is a Shari’a (legitimately) permissible matter, not only that, but the adver-
tiser is also rewarded for doing that, if his intention from that advertisement was for the
foltowing three purposes:-

The first purpose:- The intention behind the advertisement was to facilitate the selling
and buying transaction between people, as concerning their living. This purpose is
included in the saying of Prophet Muhammad, peace be upon him, “God bless the per-
son who is tolerant when he sells, when he buys and when he claims his due rights.™"
Another saying states:- *God bless the person whose selling and buying transactions
are done with facility @

The second purpose:- His intention should be to render service to the people by means
of showing them their needs, and facilitating their transactions, This attitude is consi-
dered part of giving advice to people, in observance of the saying of the Messeuger of
Allah, peace be-upon him, “Religion js sincerity. We said “To whom? He said, To
Allah and His Book, and His Messenger, and to the Jeaders of the Musliras and their
common Folk"® Another saying narrated by Jarir Ibn Abdullah, blessings of Allah be
upon him who said, I gave my fealty to the Messenger of Allah, peace be upon him, that
we would offer our advice to every Muslim.”®

«

What is meant by the commercial advertisement is the iexical meaning which is giving the specifications
and the advantages of something by way of circulating it. It would alsoinvolve exaggeratioa in describing
it. It is not meamt by advertisement here what the secolar systems mean in the rules of trade,

{I) Fat-hul-Bari, Sharh Sahih-ul-Bukbari vol.4 P. 359.

(2} Mujamie-ul-Zawayid vol. 9P, 8,

(3} Sahih Muslim, Nawawi vol. 2 P. 37.

(4) Sahih Muslim, Alsawawi vol. 2 P. 39.
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Thirdly:- The divine religions other than [slam have not permitted cremation, as far as
our knowledge is concerned, but, nevertheless the followers of those religions show
duc respect to their dead and make their grave yards in the best of locations of their
cities,

Fourthly:- It is only logical and normal to man along history to see their dead buried in
a prave, and pay visits to them, and it is not customary to cremate the corpse and spread
Lhe ashes into the air or put them in a small jar.

To sum up the whole matter, cremation is {Haram) forbidden until the Day of
Judgement. Evidence to that is the Holy Quran and the Sunnah of the Prophet, peace
be upon him. The one who orders that in his will, commits a {Muharram) forbidden
thing and does injustice to himself because a will is not permissibie unless it complies
with the rules of Shara, The one who is ordered in the will should not carry out that
order which is {(Haram) or else he would be in the same level of sin with the initiator of
the will.

And Allah is All-Knowing
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digger took one bone out, an axm or a femur, intending to break it. The Prophet, peace
be upon him, then said to the grave digger, donot break it, because breaking this man’s
bone when he is dead is the same as breaking it when he is alive, but you would better
bury it beside the grave.("

The jurists have discussed the question of cremation and whether it is obligatory
to carry oul the will of those who order that their bodies be cremated when they are
dead. In the Hanbali (Mazhab), it is forbidden to amputate any of the dead person’s
limbs or deform his corpse or cremate it. This is in observation of the Hadith which
states, “Breaking a dead person’s bone is the same as breaking it when he is alive.” To
respect the sanctity of man's body, nothing of that, such as breaking the bones, defor-
mation, or cremation is to be carried out even if he ordered that in his will. The dead
person’s family or his guardian is to protect the corpse of the deceased against all kinds
of defilings.®

In the Hanafi (Mazhab}, the prohibition of harming the dead is not only limited to
the Muslims, but it includes the {Zimi), non muslims who live among the Muslims, Abu
Hanifa stated in (Al dur) “the bones of the jews are aot to be broken when feund in
their grave yards. As it is prohibited to harm the Zimi in his life, so it is also prohibited
10 break his bones when he is dead,”®

From what is previously stated, it is evident that cremation is prohibited for the fol-
lowing reasons:-

Firstly:- Allah Almighty recited to us the truth about the story of the two sons of Adam,
when one of them had killed the other, and how Allah Afmighty showed him the way
to hide the shame of his brother in the earth. These is a wisdom derived from that story,
that, it is good nature of man to bury the dead in the earth as he is created from it lived
on it and will be resurrected from it. [n that story there is also another evidence that’
Allah Almighty honoured man by prescribing that his body is to be buried in the earth,
If there was a better way more convenient for the dead other than the burial inside the
earth, Allab Almighty would have directed Adam’s son and showed him how to carry
it out to hide the shame of his brother.

Secondly:- The (Ahadith) about the Messenger of Allzh, peace be upon him, have indi-
cated that the sanctity of the dead is the same as that of the living, and hence as it is pro-
hibited to burn the living person, so it foliows that burning the body of the dead is also
prohibited as they are both equal i the level of sanctity as the (Ahadith) show.

{)) Bazhil Majhood Fihili Abi Daood vol 14 P. 178,

(2) Kashaful Ghinaz An Matnul Eghnaa, Al Bahuti, vol 2 P. 142-143 - Maialik Uli Al Nzhi, Rihaibani vol
1P.914- Al AMughni vol 2 P. 323 - 324.
(3} Hashiyat-ul-Tzhawi Alal - Dur Al Mukhtar, Tabawi, ve! 1 P, 383,
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Him, and became (himself)
One of the lost oges.”V
Then God senl a raven
Who scratched the ground
To show him how to hide
The shame of his brother
“Woe is me” sald he

Was I not ever able

Ta be as this raven

And to hide the shame

Of my brother? Then he became
Full of regrets™?,

The murderer learned from the example of the raven and hence buried his brother.

As such the burial of the dead under earth has become a deed of nature and a gen-
eral rule stated in the Holy Book of Allah, standing as evidence to the honour granted
by Almighty Allah on man. The Sunnah also indicated that honour in a number of
(Ahadith). Ayyisha, blessings of Allah be upon her narrated that the Messenger of
Allah, peace be upon him said, “Breaking a bone of someone’s skeleton is the same as
breaking his bone when he is alive.” Commenting on this Hadith, Al Shawakani said,
breaking a dead man’s bone, being analogous to breaking his bone when he is alive, if
that analogy was in the sin, there is no doubt that it is in the prohibition, and if ihe anal-
ogy was in the feeling of pain, so as giving ;{:amm the fiving is prohibited it follows that
giving pain to the dead is also prohibited.’” Al Baji, a Maliki jurist said that, he {the
humanbe!'ng) has the same sanctity when he is dead, as when he isalive, and that break-
ing his bones'when he is dead is as prohibited as when he is alive.“® Al Tayibi said that
it is referred to in the (Hadith) that a human being is not to be insulted neither in his
life nor in his death.®™ Ibn Al Malik said, the dead person feels pam 100./9, Ibn Hajar
said, he, the dead person, enjoys what the living enjoys.

In another different way, it {s narrated about Fabir, blessings of Allah be upen him,
that he said, we went out with the Messenger or of Allah, peace be upon him, until we
reache« a grave yard which is ot yet emptied of the dead bones. The Prophet, peace
be upon him, sat down on the cdge of the grave, and we sat beside him. Then the grave

(1) Surat-ulMaida verse 30.

(2} surat-ul-Maida verse 31.

{3) Naylul Awttar vol 4 P.P. 56-58. sec also Subal Al Sakam vol 2 P. 571.
(4) Awjaz-ul-Massalik ela Muwatia-ul-lmam Malik, vol. 4 P.P. 288-280.
{5) Same previous reference.

(6) Same previous reference.

(7) Same ceference.

- 50 -




* Vol TV 1992, Foutteenth Edition, Contemporary Jurisprudence Research Joumal®

Abstaining from iransgressing on man is an honour to him.
Allah Almighty says:-

“Bul do not transgress limlts,
for God loveth not transgressors,™ "

Also abstaining from causing annoyance to man is an honour to him. Almighty
says:-

“And those who annoy
Relieving men and women
Undeservedly, bear

{On themselves)

A calumny and glaring sin.”"

As Allah Almighty honoured man as a living person, He Almighty also honoured
him when he is dead:-

One aspect of this honour to the dead person is to hide his shame and cover him
with earth from which Allah Almighty created man. The verse states:-

“From the {earth) did We
Create you, and into it
Shall We return you

And from it shall We

Bring you out once again.”

Allah Almighty recited the truth about the story of the two sons of Adam, Abegl
and Qabil (Cain) when Qabil murdered his brother Abel, and stood where he was,
helpless, not knowing what to do With the corpse of his dead brother. Allah Almighty
sent a raven to show the astounded Qabit how to hide the same of his brother, inrespect
and honour to the dead body. Allah Almighty says:-

“The {selfish) soul of the other
Led him to the nurder
Of his brother: he murdered

(1) Surat-ul-Bagara from verse 190,

(2) Surat-ul-Ahzab verse 58.
(3) Sural Taha verse 55.
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“Nor take life - which God
Has made szcred - except
For just cause "V

The Sunnah has presented a number of ways which are considered taking of life,
which is executed for no just causes, whether these ways had been known in the earlier
times or in the latter times,

In His Holy Book, Allah Almighty mentioned that He, Almighty, has honoured
the human being. This honouring has been detailed and its aspects shown, such as
rendering all means of living available to man, and the means of transportation whether
on land or on water, and that the human being is being given preference and favoured
above a great part of Allah's creation, Allah Almighty says:-

“We have honoured the sons

Of Adam, provided them

With transport on land and sea;
Given them for sustenance things
Good and pure, and conferred
On them special favours,

Above a great past

Of Our creation.™?

Allah Almighty showed that the most honoured is the one who abides by the right-
eous and fears Him, Almighty. The verse states:-

“The most honoured of you
In the sight of God

Is (he who Is)

The most righteous of you”.

The honour granted to man is not all detailed in the Holy Quran, but it was men-
tioned as a general rule to which so many aspects of honour are to be referred. Showing
mercy to man is an honour to him. Allah Almighty says:-

“Nor kill (or destroy)
Yourselves : for verily
God has been to you
Most Merciful.”™

(1), Surat-ul-Jsza verse 33,
{2) Surar-ul-Isra verse 70.
(3) Sumt-ul-Nissa fram verse 29.
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THE RULE ON CREMATION AND ORDERING IT ON ONE’S WILL

‘The content of this case is what was mentioned by the enguirer that he had a friend,
who is & businessman living in London for sometime now, This businessman has ordered
his family in his will that his corpse be cremated after his death. As the enquirer had
mentioned, that man is a Sheikh (a learned man In religion) and his grandfather is
Sheikh and who argued that he never came accross any verse in the Holy Quran which
states the prohibition of cremation, or heard about any Hadith stating the same. Not only
that, but the man says that cremation was being performed by the people from India,
during the time of the Prophet, peace be npon him, and it had never been mentioned that
the Prophet, peace he upon him, had prohibited that, Our request to your respectful
journal is to clarify to us the rule on cremation?

To answer this question, we need to clarify firstly what might become a question
of arguing on whether the Holy Quran and the Sunna have mentioned this rule or that
rule in particular, and secondly we need to state some of the rules concerning the dead
person.

‘The Book of Allah is the first source of the Shari’a of Islam. Some of the rules are
stated in a generalized form, others are stated in a particularized and detailed form.
The genersiized is explained and particularized in the Sunnah, and what is par-
ticularized is by itself clear enough. The Holy Quran, according te the Muslim, is a
complete and comprehensive book, containing the answers to all that might confront
the Mustim in his Jife. In this meaning Allah Almighty said:-

“Nothing have we omitted
From the Bock.”™

It is not in the Muslim’s faith to say that he would do whatever he chooses to do,
as long as he finds no evidence or rule in the Holy Quran or the Sunna forbidding thas,
because the rules of the Holy Quran as we have previousty mentioned- are comprehen-
sive and not detailed and generalized and not particularized. These rules in their gener-
ality and comprehensiveness constitute the general form for every incident, Example
to that, Allah Alml"ghty prohibited taking the life of & living soul except rightfully. In
this concern Allah Almighty says:-

(1) Surat-uf-Anazm versc 38.



* Cases From Jurisprudence (Fighi) Point of View*

caused by the new buyers to their neighbours who would be compelled to report that
to the authorities, raising complaints and getting into long disputes which turn the
relationship of neighbourhood into a relationship of enmity and hatred which could
have easily been avoided by affirming the right of preemption.

Anyhow, this problem remains a question subject to the discretion of the indepen-
dent reasoning of the one who judges such cases.

And Allah is All - Knowing
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1o be kind to him, keep contact with, visit him in his sickness and the like, and in this
way the Hadith does not state explicitly the permissibility of the preemption right by
neighbourhood!V). In the same lines, Imam Ibn Hazm advocated the same opinion and
elaborated on what he called the invalidity of the argument of those who derive evi-
dence from that Hadith concerning the right of neighbourhood in preemption?,

From what is previously stated, it is revealed that those who support the right of
preemption by neighbourhood derive their evidence from the agreed upon Hadith,
“the neighbour has more right in preemption,” and those who refute the right of ncigh-
bourhood in preemption interpret that Hadith as being an order to the neighbour to
show kindness to his neighbour. In their evidence to refute the right of neighbourhood
in preemption, they used the Hadith, “Preemption is only in what is not divided, but if
the dividing lines were drawn and the roads opened, there would be no preemption”,
and heace this Hadith indicates, firstly, that the right of preemption is in what is not
divided, and refuting that right in what is divided. Secondly, the Hadith indicated that
the right of preemption is refuted after the implementation of the dividing lines and
opening the roads.

-

What is commonly agreed upon between the jurists in the two opposing groups, is
that the Shari'a purpose in affirming preemption is to protect against a probable harm-
ing, although it (precmption) means coercive expropriation. But, nevertheless, protec-
tion against harming is worthier than that right. The opposers of the right of preemp-
tion admit, even though, that harming - because of the new buyer - is probable, but they
say that harming ¢an be stopped by reporting the manifestor of that to the authorities,

if we accept that, it would be more logical to prevent harm even before it happens.
In this case in question, there is a piece of land adjacent to a house and overlooking it,
and so being bought and built by a buyer whose conduct is unknown, and who is
reported to the authorities on suspecting his bad behaviour, would create more harms
and damages even to the authorities and to the harmed neighbour. Considering all that
itis far miich advantageous to prevent harming before it happens.

What applies on the house, is applicable on all the similar situations, and we know
that the expected harms from neighbours are more than can be contained here, but as
exmaples to that the problems which occur in the agricultural regions when the level of
water in someone’s well drops below the normal levei, and hence the owner digs
another well closer to the water source of his neighbour, the thing which would result
in harms and damage to the neighbour. Another example is harms and annoyances

{1) AlMughni of Ibn Quddamah vol. 5 P.P. 461-463 and Kashaful Ginaa An Man;ul Eqnaa vol, 4 P, 134,
{2) AlMuhala Bil Athar of 1bo Hazm vol 1 P.P. 28-38.
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ownership of the house was concerned) the other one has a right in that possession - by
preemptive sale - If an intruding buyer wanted to buy from the partner who is selling
his share, then the other partner has more right to buy the sold part for the price offered
by the (intruding} buyer. However, if the two partners divided the property between
them, and each one of them knew his limits, and after that one of them sold his share,
then he would be selling a share in which his neighbour (who was once a partner before
dividing the house) would have no right in that share - to claim preemption right - even
it :thhe rolad leading to the house is common between them, as the road is not included
in the sale.

Imam Shafie, mercy of Allah be upon him, argued that what is meant by the neigh-
bour is the one who does not have a share (in the ownership of the house) and that the
Hadith of the Prophet, peace be upon him, “the neighbour has more right in preemp-
tion.” can bear only two interpretations. The first one is that, the Prophet, peace be
upon him, might have given an answer on a problem which mostly means that the right
of preemption is given to every neighbour, or meaning some neighbours and leaving
out others. So if that was the first interpretation, it is not possible to say that the Hadith
of the Prophet, peace be npon him, was generalized but referring to the particular,
unless there was clear indication of that, or there was a consensus from the people of
learning (confirming that interpretation), while it is affirmed that the Prophet, peace be
upon him, said “there is no preemption right in the thing which is already divided.” This
indicates that the preemption right is for the neighbour who has not separated hisshare,
other than the neighbour who had aiready done so. The second interpretation of the
Hadith is that the preemption right is given to all peoﬁle who can be given the descrip-
tion of neighbour, the thing which can not be supported by anybody. This shows clearly
that the Prophet, peace be upon him, meant to say that the preemption right is given
to some neighbours and not all neighbours, and that preemption right is only given to
the sharing neighbour who has-not separated his share.®) In this way, Imam Shafie,
mercy of Allah be upon him explains the mezning of neighbourhood which was men-
tioned in the agreed upon Hadith of the Prophet, peace be upon him, “the neighbour
has more right by preemption.” Neighbourhaod here is the neighbourhood of the shar-
ing partner. Giving this description without this limitation is not correct, because that
would mean that the right of preemption is given to the neighbours from the first one
to the fortieth neighbour and that is a nonacceptable statement.

In the Hanbali school of thought, the preemption right is not obligatory except to
the sharing partner. Evidence to that is derived from what is narrated about the Mes-
senger of Allah, peace be upon him, that he said preemption right is for what is not yet
divided. But if dividing lines and limits were drawn and the roads opened, there would
be no preemption right. The answer to the evidence derived from the Hadith, “the
neighbour has more right by preemption ” is that probably what was meant by that is

(1) Aown of At Shafle vol. 4 P.P. 5-6 Also Nibayatul Muhataj, of Al Rami vol. 5 P.P. 198-199,
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Other advocators of the right by preemption are Al Thawri, [bn Abu Laila, and
fmam Abu Hanifa. In the Hanafi school it is stated that the right of preemption is
obligatory for two reasons. The first reason is the partnership and the second reason is
the neighbourhood. The foltowers of this schoof derived evidences from some of those
traditions, and from the Shari'a effective cases, common in the case of partnership and
the case of neighbourhood. Sa the justification for granting the right of preemption in
the case of partnership is founded upon the avoidance of the harms and damages which
might be caused by the new comer. This same justification is expected to be valid for
the case of neighbourhood too. The application of Shara® there is applied here too by
evidence.)

The other group who opposes the right by preemption, such as Imam Malik, Al
Shafie, Ahmad and the followers of the apparent meaning, have derived evidence from
what is parrated about Abu Salmah Ibn Abdur Rahman, Sazed Ibn Al Masseeb that
the Messenger of Allah, peace be upon him, judged for the right of preemption in what
is not divided among the partners, but once the dividing lines had been implemented
among them, there is no right of preemption.®

So according to that statement, if the right of preemption is not obligatory for the
sharing partner, it is with the more reason not obligatory for the neighbour, in addition
to the principles which necessitate that one’s ownership is not taken out of one’s hand
e;(cegt) by his own acceptance, or until there is evidence that it belongs to someone
else.

They argue that what the supporters stated as evidence for the obligation of
preemption right by neighbourhood does not sise to the degree of absolute conclusive-
ness.

Imam Malik thinks that if the partners divided a house among themselves, and that
each one of them keew his rooms and his limitations, then there is no right of preemp-
tion among them, even if they did not divide the yard. The same thing applies for the
sale of the upper part or the lower part (of the house) or the sale of materials, as long
as each one of the partners knew where his right is and where he does not have a righe.

After narrating, the Hadith narrated by Ibn Al Massecb about the Messenges of
Allah, peace be upon him, who said that preemption is in the things which are not yet
distributed, Imam Shafie szid, we consider what is narrated in this Hadith, and we say,
there is no preemption in what is already distributed, in obsexvance of the Sunnah of
the Prophet, peace be upon him, and he added, “we came to know that if the house was
commonly owned by two men, and one of them sold his share in the house, so what any
one of the two men possesses, no matter how small that possession was, (as far as the

(1) AlKassani, Badayie al Sannayie vol. 5 £.P. 4,5. Also Radul Mukhtar vel. 6 P. 217.
(2} Muwatia Imam Malik P. 503.
(3} Bidayatul Mujtahid vol. 2 P. 257,
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THE RULE ON PREEMPTION AND THE RIGHT TO CLAIM IT.

The content of this case is what is mentioned by the enquirer that he owned a house
which was adjacent to a Jand plot owned by someone else. The enquirer came to know
that the owner of that plot is intending to sell it, and he (the enquirer) fears that this sale
would canse harming and damages to him, if the land plot was bonght by somebody else,
as the land plot in question is located in a higher place overlooking his house, He is
enquiring whether he has the right of claiming preemption by way of avoiding a probable

damage.?

On answering this enquiry, it is to be mentioned that the jurists are on controversy
in this concern, forming two opposing groups. The first group advocates that the (next
door) neighbour has the right to claim preemptior, The other group advocates that the
neighbour does not have the right to ¢laim that. The supporters of the claim derived evi-
dence from what is narrated by Jabir who said that he bought a piece of land adjacent
to another man’s land. The man clzimed that he had the right to claim the piece of land.
Jabir said we went to the Messenger of Allah, peace be upon him, to stand judge
between us. [ said Messenger of Allah, this man does not have in my tand z right of way
or any other right. Then the Messenger of Allah, peace be upon him, said, the man has
more right in the land " Also what is narrated about Samrah Ibn Jundub who said that
the Messenger of Allzh, peace be upon him, said the next door neighbour has more
right in the neighbour’s house or the land.®) Also what is narrated about Omar Ibn Al
Shareed Ibn Suwayid, about his father, I said, Messenger of Allah the land [ own, no
one has any right in it or partership except preemption. Then the Messenger, peace be
upon him, said, the neighbour has more right in preemption wherever he is.? The sup-
porters also derived evidence from the narrations about some companions of the
Prophet, peace be upon him, and their followers, which indicate the permissibility of
the right by preemption. One of these evidences is that Omar Ibn Al Khattab, blessings
of Allah be upon him, wrote to (the Judge? Shuraih to judge in the cases of preemption
disputes for the next door neighbour.® Also what is narrated about Ibrahim Al
Nakha’ee that he said, the partner has more right than the neighbour, and the neigh-
bour has more right than the others.)

{1) Al Muhala Bil Athar val, 8 P. 32,

(2) Sunan Abu Dacod vol. 3 F. 2864,

(3) Al Shawkani, Naylul Awllar vo), P, 84,
{4) AlMuhala Bil-Athar vol.8 P, 30

(5) Musannaf Abdul Raziq vol. 8 P. 79
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RESOLUTION ON INSTALLMENT SALE*

{Unofficial Translation)

The council of Majm’a Al Figh Al Islami held the session of its seventh conference
in Jeddah, Kingdom of Saudi Arabia during the period from 7 to 12 Dhut Qaidah 1412
Hijra corresponding to ¢ - 14 May 1992,

After reviewing all the researches presented to the Majma concerning the subject
of “Installment Sale”, and after extensive deliberations and discussions, the council
decided the following:-

1- Sale by installments is permissible in Shari’a even though the price is increased for
the delayed payment over the instant payment.

2- The commercial papers such as (cheques - bills to order-withdrawal bills) are all
kinds of the permissible documentation of the debt in writing.

3- The deduction made in the commercial papers is not permissible in the Shari'a as it
implies the (Nasse"a debt) the delay usury which is forbidden.

4- (Hatita} or discount made on a delayed debt so as to be paid sooner, whether
requested or made by either the creditor or the debtor is permissible in the Shari’a. It
is not considered as the forbidden usury if it was not based on a prior agreement and the
transaction remained between the creditor and the debtor alore and no third party
interfered, because if that happens it would not be permissible, and it would be consi-
dered as the discount made on the commerical papers.

5- It is permissible that the creditor and the debtor agree on the due payment of all the
instaliments as one sum when the debtor fails to fulfif paying any of the due instaliments
on him in ¢ase that he is not in financial difficulty.

6 If the debt was considered to be due for payment because of the death of the debtor
or his bankruptcy or bis procrastination, it would be permissible on all these cases to
mzke discount on the debt 50 as to be paid sooner by agreement. This discount becomes
obligatory particularly when the debt was increased for the delayed payment.

7- The criterion for the determination of financial difficulty for consideration, is that
the debtor should not have excess money which is more than his immediate needs, and
enough to fulfil his debt whether by paying in cash or in kind.

And Allzh is All - Knowing.

(*} Resolution Na, 65/2/7 taken in the session of the seventh conference of Majma Al Figh A Istami heldin
Jeddah, Saudi Arabia during the period 9 - 14 May 1992,
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(ISTISNA’A) OR THE CONTRACT FOR MANUFACTURE®*

(Unofficlal Translation)

The council of Majma Al Figh Al Islami held the session of its seventh conference
in Jeddak, Kingdom of Saudi Arabia during the period 7 - 12 Dhul Qaida 1412, corres-
ponding t0 9 - 14 May, 1992, and after reviewing all the researches presented to the
Majma concerning the subject of “The Contract for Manufacture”, and after extensive
discussions and deliberations, bearing in mind the purposes of Shari'a in protecting the
interests of all the people within the (Fiqhi) juristic principles, concerning the contracts
and transactions, and considering that the “Contract for Manufacture™ plays a great
role in activating the movement of industry, opening new aspects of finance and the
development of the Islamic economy, regarding all that the council decided the follow-
ing:-

1- The Contract for Manufacture, which is a contract based on work and the production
of a tangible kind, in the trust of the manufacturer, is a contract obliging the two con-
tracting parties if it fulfilled the bases and the conditions.

2- The Contract for Manufacture should contain the following conditions:-

a - The statement of the kind of the manufactured thing, its quality, its amount and its
required specifications.

b - The determination of its duration.

3- It is permissible, in the Contract for Manufacture, to delay the payment of the whole
price, or pay it in determined installments for fixed periads.

4- It is permissible that the Contract for Manufacture contains a condition for vindica-
tive damages, as regards to what the two parties have agreed upon, unless there were
forcing inescapable circumstances.

And Allah is All - Knowing.

{*} Resolution No 67/3/7 taken in the session of the seventh conference of the council of Majma Al Figh Al
Islami beld in Jeddah, Saudi Arabia during the period from 9-14 May 1992.
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The Majma, suggests that it is necessary to carry out extensive studies on the con-
ditions of these alternatives and the methods of applying them in an organized Islamic
market.

Fourthly:- The Credit Card:

Definition:- The credit card is a document given by its source to a naturat person or cor-
porate body based on a contract between them. This card enables its carrier to buy com-
modities or services from the organzations which accept that card, without paying the
price instantly as the source guarantees that payment. A kind of this card enables the
carrier to withdraw cash money from the banks. The credit card has different types:-
- One type enables withdrawal and payment is made from the personal account of its
carrier and not from the bank source, and hence it is covered., Another type enables
payment of debts from the account of the bank source which would be transferred to
the personal account of the carrier periodically.

- Some credit cards impose interest rates on the unpaid credit within a certain period of
time from date of claiming payment, and some do not impose any interest.

Most of the credit cards impose annual charges, but some of them do not impose
any charges.

After deliberations the council decided the postponement of giving the Shari’a

categorization of this card and the rule on it for a future session so as to be able to con-
duct more studies and researches.
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* Fatawa Al Majami‘a Al Fighia®

ing the p'rice immediately with the probability of being guaranteed by the market
organization, This kind of contract is permissible in the Shari'a through the fulfillment
of the known conditions of sale.

‘Third Method:-

The contract is to be concluded for the delivery of a specified commodity in trust
in a delayed date and pay the price on delivery. The contract also includes a condition
for its actual conclusion on delivery and receipt. This kind of contract is not permissible
in the Sharia because of the delay of the exchange process. However it may be cor-
sected so asto fulfil the known conditions of “Salm saie” when it would be permissible.

Also it would not be permissible to sell the commodity which is bought through
“Salm sale” before coming into possession.

Fourth Method:-

The contract is to be concluded for the delivery of a specified commodity in trust
in a delayed date and pay the price on delivery. The coniract does not include a condi-
tion for its conclusion on actual delivery and receipt, but it may-be cleared by an oppo-
site contract. This kind of contract is the most common in the commodity markets, and
it is not permissible in principle,

2- Dealing in Correncies:-

Dealing in currencies is carried out in the.organized market through one of the four
methods mentioned for dealing in commadities.

It is not permissible to buy or sell currencies through the third and the fourth
method. As for the first and the second methods it is permissible to sell and buy the cur-
rencies through them on condition that the known conditions of exchangg are fulfilled. -

3- Dealing by The Average:-

The average is an arithmeticfigure calculated in a statistical method used for deter-
mining the volume of change in a certain market. Transactions based on it are carried
out in some international markets. 1t is not permissible to sell or buy the average as it
constitutes an absolute risk and it is an imaginary sale which can not be materialized.

4~ The Shari’a Alternative for The Forbidden Transactions in Commodities and curren-
cles:-

An Islamic market for cormmodities and currencies should be established on the

bases of the Shari'a transactions, particularly the Salm sale, the money exchange, the
promise of sale in a delayed date, and the contract for manutacture and so on.
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14- The Right of Priority:-

The council decided the postpenement of discussing this subject for a future ses-
sion to allow for more rescarches and studies.

15- The Certiflcate of Right of Ownershlp:-

The council decided the postponement of discussing this subject for a future ses-
sion to allow for more researches and studies.

Secondly: The Sale Alternatives:-
The Contract Kind:

What is meant by the contracts of alternatives is the compensatiorn for the obliga-
tion by selling a specified item or buying it for a specific price within a limited period of
time either directly or through a committee guaranteeing the rights of both parties.

The Shari’a Rule:

The alternative contracts as circulated in the international money markets, are not
related to the nominated Shari’a contracts, as they are newly invented contracts. As
long as the contracted upon is not wealth or interest and not a financial right which can

be compensated, so it follows that such contracts are not permissibie in the Shari’a, and
as they are not permissible in principle, so it is not permissible to circulate them.

Thirdly : Dealing in Commaodities
and currencies in the Organized
Markets :-

J- The Commaodities:-

Dealing in commodities in the organized markets can be carried cut by means of
the following four methods:-

First Method:

In this method the sale contract would contain the right of delivering the sold com-
modities and receiving the price immediately with the availability of the commodities
or their receipts in the possession of the seller. This kind of contract is permissible in the
Shari‘a, fulfilling the known conditions of the sale.

Second Method:-

The sale contract contains the right of delivering the sold commodities and receiv-
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pany policy. Example to that if the policy permitted the absolute sale or ihe conditioned
sale with consideration of priority given to the old share holders, and also given to the
statement of the places of the mortgage as far as the share holders are concerned as con-
sidering the mortgage of the common share.

9. The Issuance of Stocks Plus Charges:-

The addition of a certain amount to be paid together with the value of the stock to
cover the issuance expenses, is not objected to in the Shari’a as long as the amount is
estimated appropriately.

10- The Issuance of Stocks with Issnance Increment or Issuance Discount:-

It is permissible to issue new stocks with the purpose of increasing the capital of the
company if they were issued in the actual value of the old stocks (according to the evalu-
ation of the company assets by the experts} or according to the market value.

11- The Company Guarantee for Buying Stocks:-

The council decided to postpone taking a resolution on this subject for a future ses-
sion 50 as to cenduct more researches and studies on the subject.

12- The Specification of the Liability of the Limited Stock Company:-

There is no Shari’a objection to establish a stock company with limited liability
according to its capital, as this is known to its clients the thing which would give no way
for damage to undergo those clients.

Also there is no Shari'a objection that the responsibility of some share holders
becomes unlimited and without imposing any charges for creditors in exchange of this
obligation. These are the companies with acting partners and partners with limited
responsibility.

13- The Control of Stock Clrculation Among Authorized Brokers and Imposing Charges
for Dealing in Them:

The concerned official authorities have the right to organize the circulation of
some stocks and that it should only take place through authorized brokers who are
licensed to practice that kind of work as that is an official transaction achieving legal
interests.

Also it is permissible to impose some charges for obtaining membership of money
markets dealers so as to cover expenses or to collect an indirect tax.
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3- Paying The Value of Stocks by Installment:-

There is no Shari'a objection to pay parst of the value of the underwritten stocks,
and delay the payment of the other part which would be paid by instatlments. This is
considered participation through what is prepaid and the expectation of increasing the
capital. There is no restriction on that, as it includes all the stocks. The liability of the
company remains as it is concerning the other parties, and in accordance with the stated
capital as it is the amount agreed upon by the participants in the company.

4- A Stock For its Holder:-

As long as the principle of the sale “the stock is for its holder ™ implies a common
share in the properties of the company, and that the certificate of the stock is a docu-
ment affirming that right in the share, then there is no Shari’a objection to issue stocks
in the company in such a method and circulate them.

5- Subject of Contract iz the Sale of Stocks:-

The subject contracted for in the sale of the stock is the common share in the assets
of the company. The certificate of the stock is considered as a document for the right

in that share.

6- The Extraordinary Stocks:-

it is not permissible to issue extraordinary stocks with financial advantages leading
to the guarantee of the capital or the guarantee of part of the profit, or present these
stocks at the time of dissolving the company or at the time of distributing the profits.
However, it is permissible to give some stocks advantages as concerning the procedural

and administrative matters.

7- Dealing in Stocks Usuriously:-

a) It is not permissible to buy stacks by a usurious loan offered to the buyer by a broker
or otherwise in exchange of mortgaging the bought stocks. In such acts there is usury
which is affitmed by mortgaging, and these are acts forbidden by the text stating the
curse on the devourer of usury, its offerer, its writer and its witnesses.

b} It is neither permissible to sell a stock not owned by the seller or give a promise to
the broker that the stock would be mortgaged to him at the time of delivery, because
such kind of sale is the sale of what the seller does not own. The prohibition in this case
is reinforced if it was stipulated that the price of the stock would be delivered to the
broker so as to deposit it for a certain interest rate.

8- The Sale of The Stock or Morigaging it:-

It is permissible to sell the stock or mortgage it after the consideration of the com-
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FATAWA AL MAJAMIA AL FIQHIA
RESOLUTION ON MONEY MARKETS*

(Unof¥ficial Translation)

The council of Majma Al Figh Al [slami held the session of its seventh conference
in Jeddah, Kingdom of Saudi Arabia during the period from 7 10 12 Dhul Qaidah 1412
Hijra corresponding to 9 - 14 May 1992, and after reviewing all the researches presented
to the Majma concerning the subject of “money markets,” stocks, alternatives, com-
modities, credit cards, and after extensive discussions and deliberations the council
resoluted the following:-

Firstly: The Stocks:-
1- Holing Shares in Companies

a) Aslong as the principle in transaction is the permissibility, it follows that the estab-
lishment of 2 joint stock company, which has permissible purposes and activities is a
permissible matter,

b} There is no controversy whatsoever on the impermissibility of hotding shares incom-
panies whose basic purpose is impermissible, such as dealing by usury or producing
(Muharamat), impermissible stuffs or trading and dealing in them.

c) Principally it is impermissible to hold shares in companies which sometimes deal in
{Muharamat), usury and the like, inspite of their basic permissible activities.

d) As for the question of holding shares in the companies which sometimes deal in
{Muharamat), the council suggests the postponement of discussing that until a future
session for the conduction of more studies and researches.

2- The Guarantee of Issne:-

The guarantee of issue is the agreement on the establishment of a company on who
would undertake the guarantee of alf the stocks issued or part of them. It is an under-
taking to underwrite the stocks left. There is no Shari'a objection to that even if the
undertaking to underwrite was on the nominal value and without charges. It is permis-
sible that the undertaker may obtain charges in return of the work he performs other
than the guarantee - such as the preparation of studies or the marketing of the stocks,

{*) Resokition No 64/1/7 taken in the session of the seventh conferance of the council of Majma Al Figh Al
[slami held in Jeddah. Saudi Arabia during the Period from 9-14 May 1992,
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Talking about trickeryand its impermissibility, and the controversy which
was raised on that, is a long kind of talk, and it needs a lot of research and elaboration,
and probably one of the researchers would take up this case and study it from all its
aspects, with the aim of giving service 10 the Shari’a of Allah, by showing its rules on
what it permitted and what it prohibited, particutarly at this time in which so many pro-
hibited trickeries prevail, to the extent that such trickeries have replaced the normat
behaviour for those who indulged themselves in that (Muharam) practice which they
took as a vehicle to evade the Shari'a rules when they falsely believed that they do not
commit a forbidden matter.

And Allah is the Helper.



* A Case For Swudy*

practices are obviously forbidden, for the evidence derived from the saying of
the Messenger of Allah:-

“The curse of God is on the briber and the one who is given the bribe”{!) Another saying
of the Prophet, peace be upon him, states :- “If one of you was offered a loan, and that
loan was forgiven him as a gift, or he carried it on his camel, he should not ride on that
camel, or accept the gift urless there was such act of (giving gifts) between him and that
person.” @),

Another impermissible practice which is performed under the cover of permissible
acts, is remarrying the divorced wife and divorcing her, at the time when she was due
tacomplete the prescribed time of retreat or waiting period, before being able to marry

another man, with the purpose of harming her, Alfak Almighty prohibited such prac-
tioe, as in the verse :-

“When ye divorce
Women, and they falfil
The term of their (Iddat)
either take them back

On equitable terms

Or set them free

On equitable terms,

Bnut do not take them back
To injure them, (or) to take
Undue advantage ;

If anyane does that,

He wrongs his own soul
Do not treat God’s Signs
As a jest.

We can see cleanly that the practice of giving a gift, ormakinga donation, remar-
rying a divorced wife, are permissible practices in themselves, but as they are exploited
so as to attain impermissible acts, such as evading paying (Zakat}). by making dona-
tions, and corrupting people, by offering bribes and gifts, and injuring and harming the
divorced wife by remarrying her, those practices have turned into impermissible prac-
tices.

{1} SunnanIbnMajah vol. 2P, 775
{2) Scnnan Iba Majah vol. 2 P, 813

{3} Surat-ul-Baqara verse 23
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From men, exacl full measure,
“Bul when they have

To give by measure

Or weight {0 men,

Give less than due. "2

Do they net think

That they will be cafled

Te account?*™

“On a Mighty Day "4,

The Messenger of Allah, peace be upon hitn, taught us that, “The one who cheated
us is not rejated to us.” {5

So what applies on fraud and cheating also applies on lying, and aspects of exploi-
tation whether explicit or implicit.

The second method of trickery is egitimately permissible in appearace, but
in truth it is impermissible to be used as evidence. The impermissibility of this
method is derived from the acts and the behaviours, and what iz eventually
intended from them, and not on how they seem to convey. And if things are
judged by appearance, then the marriage of the person who marries a divorced
woman in order to dismiss her, so that her first husband may marry her again,
would have been permissible, but, however, this act is forbidden by all the
Shari’a evidences. And if things are judged by appearance, it would have been
permissible for the scribe to write the usurious ioan. Also if things were to
bejudged as such, a witness would have been allowed to testify on that usurious
loan, but as we know those acts are forbidden as well as dealing with someone
who deals in (Muharamat) forbidden things, when it is known that he does so.

Some of the practices which in appearance look permissible as evidence, but
in reality they are forbidden are such acts when one reduces his (Mal} wealth
which is subject to (Zakat), before the completion of the year so as not to pay
{Zakat) on it, on presumption it is less than the amount which is subject to
{Zakat). Such act is attained through a legitimate practice such as donating part
of the wealth to one of the sons or to the espouse, and retaining that donation
on the completion of the year. Concerning such acts, the Messenger of Allah,
peace be upon him, said, “diverse things are not to be combined, and combined
ones are not to be separated for fear of (paying) charity”(®) Qther praciices are
such as accepting a bribe on the assumplion that it is only a gifi or a loan. Such

{1} Surat-ul-Tathif verse 2

{2} Surat-ul-Tatfif verse 3

(3) Surat-ul-Tathif verse 4

(4) Suear-ul-Tathf verse 5

(5) Nawawi, Sahih Muslim vol. 2 P. 108

{6) Fal hul-Bari, Sharh Sahihul Bukhari vol. 3 P. 368
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Another example of trickery and deception is the practice of some farmers who,
by using chemicals give false colours to their products and fruits, or make them attain
the appearance of being ripe when in reality they are not. They practice those things
regardless of the fact that whether they are using a substance with (Najassa) impurity
in it, or whether it might cause a health hazard to consumers or not. Another example
of trickery is putting substances in the machine of equipment intended for sale, which
give it a temporary power and the appearance of being a hundred percent efficient,
when in truth it is not. All these practices so as to persuade the buyers.

Another example is the practice manifested by the “traders of debts” who would
“buy” the debts whether directty or through their intermediators, for a lesser price than
the actual debt, exploiting the need of the indebted person for cash money. The sale of
the debt in this way is given the appearance of the sale of the kind “Bayie Al Aiynah™.
1n this concern Abu Daoud narrated about Ali whosaid, the Messenger of Allah peace
be upon him, forbade the compulsion sale and the aleatory sale and the sale of the fruits
before they are obtained. ") In (Musnad) of Imam Ahmad, Ali said, “There wili come
a difficult time on people, when the well off person would clench on what he has in his
hands, at the time when he was not ordered to do so, Allah Almighty said, “And do not
forget liberality between yourselves “ and the evil ones would flourish and the good
ones humiliated, and those under compulsion would be forced to sell out what they
have, and he said, the Messenger of Allah, peace be upon him, forbade the compulsion
sale, the aleatory sale and the sale of the fruits before they are attained.”® Concerning
such kind of sale, Imam Ibn Al Qayyim said, “the sale of the kind is reso rted to by
someone under compulsion because of his need for cash money which the rich one
would not lend to him except by giving him a loan after imposing a certain percentage
of profit on it. If the person under compulsion returns the bought item 10 its originally
seller it would be a “Aiyna”, and if he sold it to someone else, it would be “Tawarog”
and if sold to a third person who acts as intermediator, he would be like the one who
permits usury. These three kinds of transaction are used by those who deal in usury,
and the least sinful transaction is “Tawarog™(®

Cheating and trickery are similar and both of them tend to beautify the outer
appearance while the essence is mischievous. Allah Almighty prohibited both acts in all
their aspects, as they contain injustice, mischief and harms. Allah Almighty warned the
committors of those acts as in the verse - -

“Waoe to those

That deal in fraud”®,
“Those who when they
Have to recetve by measure

{1) Sunnan Abu Daoud vol. 3 P. 255
{2) Musnad Imam Malik vol. 1 P. 116.
(3} A Alam ol Muwageen vol. 3P. 182
(4} Surat-ul-Tafif verse |
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And grievous is the penalty they (incur)
Because they are False (to themselves). ()

Trickery isone phenomenon noticed in the conduct of the hypocrites as their “faith
does not come as a result of their unquestionable belief, but rather because they exploit
that “faith” and use it as a vehicle 1o deceive and trick the athers. By so doing they
would avoid jeopordizing their security and their wealth. Fer this reason, their punish-
ment would be reciprocal to the threats they caused and 1he ability of deception they
showed, Allah Almighty says:-

“The Hypocrites will be

In the lowest depths

Of the Fire : no helper
Wilt thou find for them™?

There are numerous examples manifesting this same meaning. As this aspect of
trickery is prevalent in the behaviour of those hypocrites and deceivers in religion, it
also appears in any worldly affair for which the facts and the principles are twisted so
that it would be attained regardless of the Shari'a ordinances and the prohibitions
which govern it. As man has resorted to trickery and deception, from the times
immemotial, 5o as to evade an obligation due on him, whether because of a weakness
in himself or in his faith, his resort to trickery in the present time would be more fre-
quent when his behaviour worsens or when his attachment to this world increases.
Probably the increase in the frequency of trickery in our present time is due to numer-
ous reasons such as, the advance in the means of communication between people, and
hence the transfer and copying of new habits and methods of dealing from one piace to
another. Also the development of the needs of the people, due to the material affluence
of the industrial society, and the trial of man to meet the needs of that society, with the
purpose of obtaining the atmost benefits possible, regardless of the means of achieving
those benefits.

Some examples of trickery and deception practiced in our time, is what happensin
the stocks and commodity markets when the brokers agree between themselves to raise
the price of a certain commercial item such as the stocks for instance, so as to persuade
the investors to buy those stocks, whose price is on the increase, but after sometime the
brokers also agree between themselves and decrease the price of those same stocks.
Fearing more losses the investors would sell out their stocks, for a lesser price of course,
and hence the brokers would make a profit out of the difference in the price. Trickery
and deception here is so evident because the brokers in that case made the investors
think that the illusionary increase and decrease in the price of the stocks was true.

(1) Surat-u} Baqara verse 10
(2) Surat-ul- Nissa verse 145,
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Generally speaking, the principles of the Shari'a and its rules and purposes
explicitly state that the Muslim constitutes “a part” from ““a whole™ and this whole is his
Ummah to which he would not be related truly, unless his sentiments and his dealings
were in conformity with the interests of the Ummah liking what it likes and detesting
what it detests. Such kind of aim would not be attained without the equilibrium in one’s
behaviour, where he would acknowledge for the others whatever he acknowledges for
himsell. Taking all that into consideration, trickery and deception are forbidden by
Almighty Allah, and as well, any act which would resuli in bringing harm to one’s
brother is also forbidden.

Trickery is one of the {(Muharamat) forbidden deeds to man, as in committing it
there is mischief and manifestation of bad behaviour, and harming the others by way
of projecting the Shari’a ruie on the matter one intends to impose or prohibit. Imam Al
Shatibi defined trickery as “using deception by exploiting an apparent Shari’a [egiti-
mate aspect of one malter, and projeciing the Shari’a rule concerning that matter on
another matter, or changing that rule into another rule, in such a way that it would not
be projected or changed except with that means which is used as a vehicle to reach that
purpase, even though knowing that rule was not prescribed for that matter, () Imam
ibn Al Qayyim defined trickery as “deception, equivocation and evassiveness in show-
ing a permissible matter and exploit that for altaining a prohibited matter."®[ say,
using trickery for projecting the Shari’a rule is carried out through two methods, the
first method which is forbidden in principle, includes deceit, fraud, lying and harming.
Allah Almighty described the hypocrites as being the deceivers with sick hearts, who
would be punished.

He, Almighty said :-

“Of the people there are

Some who say:

“#We believe in God and the

Last day

But they do not (really) believen®

Another verse states :-

“Fain would they decelve

God and those who believe

But they only decelve themselves
And realize (it) no¢”®

In their hearts is a disease,
And God has increased their disease,

(£} AlMuwafagat vol. 2 P.P. 378-380.

{2) A’Alam Al Muwag’een vol. 3 P, 172
(3) Suret-wi-Bagara verse 8

(4) Suratul Bagarz verse 9
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TRICKERY AND THE MISCHIEF IT ENTAILS
(A CASEFORSTUDY)

Dr. Abdur Rahman Ybn Hassan Al Nafisah

One of the basic facts abaut the erganic formation of man is his selfishnéss. But
however, this selfishness differs from one person to another, according to one’s method
of being brought up, one’s nature, one’s way of thinking, and one’s understanding of
his existance and the existance of the others. There is someone who would perceive the
things in their wide perspective, while another one would look at them from a narrow
angle, There is someone who perceives life as a limitless field with enough space for alt
people, while another one would perceive it as just wide encugh for himself alone.

So if selfishness is inseparable of man’s organic formation, then a question is raised
about the determination of that selfishness. If it was excessive in one person, that pex-
son would turn into a parcissist, who would exploit alt means for satisfying that selfish-
ness, If it was moderate, then the person would acknowledge for the others what he
acknowledges for himself. From this point of departure the rules of Islam were pre-
scribed to curb the behaviour of man from breaking loose, and liberate him from being
enstaved by his selfishness and his whims, with the purpose of enabling him coexist with
the others as one Ummah and in one country.

Liberatior from the slavery to the self should be inclusive to all acts, whether by
word or by deed, and whether those acts were concerning the matters of religion or the
matters of this world. We have been informed by Almighty Allah about the invocation
of his apostle Noah, which was raised not ouly to salvate himself, but it was a general
invocation including all the believers, as in the verse from Almighty Allah;-

“(» my Lord! Forgive me,
My parents, all who
Enter my house in Faith,
And (all) believing men,
And believing women™V

The Messenger of Allah, peace be upon him, also educated us that the criterion
for determining the faith of the believer is stated in the following narration, “Nene of
you would become a true believer unless one loves for one’s brother what he foves for
one’self.”? Another narration states,“By the One in whose hand is Muhammad's soul,
you would not become true believers until you love one another 1)

{1) Surat Noah from verse 28.
{2) Nawawi, $ahih Muslinm vol. 2 P, 16.
{3) Musnad [mam Ahmad vol. L P. 165,
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3- Forbidding the manufacture of intoxicants or trading in them.

4- Forbidding the promation and advertising for intoxicants.

S. Warning against the harms resulting from the consumption of intoxicants,

6 Holding the drinker responsible of the acts and behavicur which he shows while he
is drunk.

7. The imposition of the corporal punishment, through (Ta'azeer) or discretionary
punishment, whether flogging, imposing fines, or imprisonment for the factory owners
and the shopkeepers who secretly manufacture or trade in wines, after closing down
those factories and shops and confiscating all the machines and equipment.

8- {raposing the (Hudd) punishment on the wine drinker and fec] no lineancy in impos-
ing that punishment so that others would be deterred.

9- Declaring the imposition of (Hudd) punishment so as to frighten the others.

10- Threatening with the punishment in the Hereafter.
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The Disadvantages of Khamxt

1- Mentally the drinker of (Khamr) would suffer from instability and would loge
the power of control over his actions and his behaviour, because of committing the for.
bidden. A drinker in 2 moment of weakness might reveal some secrets which might put
him and his country in a lot of trouble. Drinking would also lead to further crimes; such
as murder and adultery. It is also proved scienctifically that drinking {Khamr) leads to
madness in most citcumstances, let alone weakening the capacity of coneentration and
rational thinking and will power. The effect of that can easily be noticed in the society.

2- Physically, it has been proved that (Khamr) weakens the whole body, damages the
nerves, causes liver hardeaing, weakens the hearts, the functioning of the digestive sys-
tem, and the ability of reproduction.

3- Religiously, the drinker of {Khamr) disconnects his relationship with Allah
Almighty by his own doing, because (Khamr) would make him forget the performance
of prayers and even if he could perform the prayer, it would not be done correctly,
because he would not be aware of what he is saying or reciting, and he might utter bad
words.

4. Materially, it is proved that (Khamr) would lead to absolute seifishness and growing
dissatisfaction, for the more the person consumes of it, the more thirst for it he would
feel, paying for that the dearest ofhis possessions, even if that was on the account of his
family, the thing which would lead them all to poverty and homelessness.

From the social side it is proved that the one who is caught under the influence of
drinking (Khamr) can easily be dominated and controled and make him submit to the
wishes of his controlers, even if that submission brought damage to himself and his
country.

The Metheds of The Islamic Shari*a
For The Protection Apainst The
Consumption of Infroxicants:-

[- Strengthening faith in the hearts and souls of the Muslims, and reinforcing the teach-
ings of Islam in the minds, together with emphasizing the belief in the principle of
reward and punishment, so that the Muslim would not venture to do any kind of deed,
whatever that deed might be, unless he considers the rule of Almighty Allah on that
deed. Reinforcing the correct teachings of Islam can be implemented through the fol-
lowing means:- Presentation into the schools, universities, and through all the educa-
tional stages, the technical and the military education. Presentation through all the
mass media, such as television, radio, newspapers, and the mosques. Also through
educating children at home,

2- The totaf elimination of all intoxicants in the Muslim countries, by following these
steps:-

a- Preventing the import of wines and ail kinds of liquors, and imposing precautionary
measures so that liquors would not enter through smuggling.

b- Avoiding those who consume intoxicants and their whereabouls.
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2- The Punished Culprit is not to Be Tied Up or Prostrated:-

There is no disagreement known about between the jurists on this point. Ibn
Masoud said, in our refigion there is na tying up or prostration on the ground or taking
off the clothes. A man’s garment is ot to be taken off, but if he had & cloack on him it
is to be taken off 50 that flogging takes its effect. Imam Abmad said, if the winter
clothers were left on the man, he would not have felt the effect of flogging and would
not have cared much about it. Imam Malik said a man'’s clothes are to be taken off
because flogging should be direct on the bare body.

3. Flogging Is By The Whip:-

No disagreement on this point between the men of learning as far as the other
(Huddud) stipulated punishments other than that of (Khamr). As for the {Khamr)
stipulated punishments, some of the jurists said that it is to be effected by the hands, the
shoes and the ends of the clothes. Others said that the (Imam) of Muslims is to do that
if he saw a drinker punished. The whip used in punishment should be of moderate
strength.

A woman is to be flagged while she is sitting down, and her arms held so that she
would not reveal her body. This is the opinion of Abu Hanifa, Al Shafie and Malik, but
Ibn Layla and Abu Yousufsaid that a woman is to be punished while she is standing up.

Where are (Hudduod) Carried Gut:-

(Huddud) punishments are not to be casried out inside the mosques. This is the
opinion of Ekrimah, Al Sha'abi, Abu Hanifa, Malik, Al Shafie and Is-Haq, whereas
ibn Layla said that it is to be carried out inside the mosque. Those who say that (Hud-
dud) punishments are not to be carried out inside the mosque argue that the mosques
were not built for that purpose but rather for performing prayers and reciting the Holy
Quran, and remembering Almighty Allah. Also the punihsed culprit might discharge
some filth which would defile the mosque, and Allah Almighty ordered us to keep the
mosques clean and pure, asin the verse:-

“That they should sanctify
My house for those who
Compass it round or use it
As a retreat or bow or
Prosfrate themselves (therein
In prayer).®

(1) Surat-ul-Baqara verse 125
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However his testimony is absolutely accepted on the utterances if he was able to distin-
guish and make certain of the voices. The (Dthahiris) take the testimony of the blind
person as absolutely acceptable on the utterances and the acts, whether he had witnes-
sed the occurrence of the incident before or after his blindness.

G- Justice:

The justice of the witness is also one condition for the acceptance of his testimony
on all kinds of testimonies, it is agreed upon by all jurists. Justice is the consistency of
the responsible (Muslim) in performing the ordinances of his religion, in bis deeds and
his sayings. His piety should be evident. If he was otherwise, abandoning the perfor-
mance of his religious ordinances, then he would become lascivious and hence his tes-

timony would not be acceptable.
7- Islam:

A witness must be a Muslim. The testimony of the non-muslim is not acceptable
whether it was against 2 Muslim or 2 non-muslim. This opnion is agreed upon by all the
jurists. Evidence to that is the saying of Almighty Allah:-

“And get two witnesses
Out of your own men™"

The Time of Imposing (Huidd)
Punishment on the Dranken Person:

The Imams agreed that the (Hudd) punishment is nat to be imposed on the drun-
ken person until his drunkeness vanishes, and he becomes sober again, so as to feel the
pain of the punishment and hence scotding would have its effect,

Means of Effecting Punishment:

The (Huddud) punishment of flogging imposed on the male are effected while the
cultprit male is standing up. He is not tied up and hitting on the face is avoided. This is
on all the (Huddud) punishments which entail flogging. These are of three sitnations:-
1- A culprit male is flogged while he is standing up. This is the opinion of Abu Hanifa,
and Al Shafie. Imam Matik and Imam Ibn Hanbal said that the culprit male is flogged
while he is sitting down. Flogging should be distributed on the entire body, avoiding the
vulnerable spots, which are, the head, the face, and the private parts.

Imarn Malik said that flogging is to be on the back and the parts closer to it, Abu
Yousuf said that the head is to be flogged too.

(1) Svrat-ul Bagara verse 282
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4- Ability of Speech:

A witness musl be ahle to speak. There was controversy on the acceptance of the
testimony given by a dumb person. In the Maliki school the testimony by a dumb per-
son is acceptable on condition that the signs made by the dumb are understandable. In
the Hanbali school it is not accepted. However il the dumb person knew how to write,
and he pave his testimony in wrting, then it is accepted in ihis case, In the Hanafi school
the testimony of the dumb person is absolutely not acceptable. In the Shafie school
there is contraversy on this matter. A group of the Shafies say the testimony of the
dumb person is acceptable, because the signs he makes convery the same meaning as
the utterance made by the person who has the ability of speech, as concerning getting
married and getting divorced, and the same criterion is applied on his testimony.
Another group of the Shafies say that the testimony of the dumb person is not accept-
able, becauvse the signs he makes are considered as the uttered expression only in the
situation of necessity, and the sign is accepted in the case of marriage and divorce for
necessity. because in the case of marriage and divorce, the dumb is the only person to
be affected by this or that act. So there is noimmediate necessity to accept his testimony
as it can be correctly given by a person other than him with the ability of speech. Hence
the testimony of a dumb person is not acceptable.

5- Ability of Vision:

It is conditioned that the witness is to give a testimony on what he saw. If the wit-
ness was blind, the jurists were on controversy as far as accepting the testimony of such
a person with such handicap. The Hanafis say that the testimony of the blind person is
absolutey not acceptable, but Abu Yousuf takes it as permissible from the view point
of absolute hearing and also takes it as permissible from the view point of absolute
seeing, if he was able to see at the time of the incidence and became blind at the time
of testifying. and if he has the ability to distinguish between people by their names, their
tribal lineage. Zaffar thinks that the testimony of the blind person can only be accepted
in crimes other the crimes of (Huddud) and (Qisas) or the stipulated punishments, as
in the crimes in which people pardon each other such as insults, The testimony of the
blind person is accepted, according to the Maliki school, in the utterances if the voices
were not confused for him, and the witness has the ability to differentiate between the
one testified for and one testified against, even if bearing that testimony took place
after the ocumrence of blindness. But if he was doubtful about anything then his tes-
timony would not be acceptable. As for the testimony of the blind person on the visible
things, it is not acceptable, unless he had witnessed the eccurrence of the incident at the
time when he was able to see, or was able and certain of the one testified for and the
one testified against, and knew everyone of them by name and nickname. As for the
Shafie school, they take the testimony of the blind person as being acceptable on the
matters which are proved through the spreading of the news, such as blaod lineage, and
death, because the means of acquiring such knowledge is hearing. But on the matters
which are proved through vision, the testimony of the blind person is not acceptable,
unfess he had withnessed the occurrence of the incident at the time when he was able
to see, and the opponents were known to him by their names and their tribal lineage.
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5- The drinker should have consumed an intoxicant whether that intoxicant was
(Khamr) or otherwise, little amount or a large amount, and whether he got drunk or
not. This is the opinion of the majority of the jurists. The Hanafis agreed with them on
{Khamr), but for the other drinks they stipulated that the drinker must have consumed
of it the sufficient amount which would intoxicate,

6- The Hanafis stipulated that in order that (Hudd) punishment is to be imposed an the
drinker, the smell of (Khamr) must have been felt at the time of acknowledgement or
testifying, unless there was a hindrance such as the distant location from the whereab-
outs of the judge, but the majority of the jurists did not agree on that.

The conditions of Testimony
On the (Khamr) Drinker

Firstly Testimony of Witnesses:

Drinking (KKhamr) and getting drunk can be proved by the testimony of witnesses
It is conditioned that the number of the witnesses must not be less than two men who
fulfil the following conditions:-
1- Puberty. The testimony given by an under-aged person would not be accepted, even
if he possessed a sense of awareness and high intelligence and ability to distinguish
between things and acts, making him in the eyes of those who see him as being able to
deliver such testimony.
2- Sanity. A sane person is the person who distinguishes between the probable and the
impossible. and who knows what would harm him and what would give him
benefits, in most cases, and he knows the duty, the unnecessary. Anyhow, the
question of the sane person is well known to all people, and hence a testimony from a
mad person would not be accepted, neither from the lunatic. The testimony from the
one with periodical madness is accepted when it is delivered at the time of recovery.
The period of his madness is given the consideration of being temporarily unconscious,
for unconsciousness does not prevent from accepting testimony. Some jurists estimated
the duration of the periodical madness as one day or two days, after which his testimony
is accepted when he is conscious again.

3. Ability of Retention and Retrieval:

The witness must have the ability of retention and retrieval of the incidents which
he sights. He must be trustful of what he says and of an alert memory and ability ta
understand and describe all that he sees without any omition or adition or distortion.
If he was forgetful and omissive, his testimony would not be accepted. Included as
forgeifulness, the recurrence of mistakes, the recurrence of forgetting. But if the per-
son was suffering from the normal forgetfulness, his testimony would be accepted,
because all humanbeings undergo the same thing. But if the forgetful person testifies
on some incident which would not allow for any confusion, then his testimony is cosi-
dered, such as testifying that: I saw this person killing that person.
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is cighty lashes. This is the opinion of Imam Matik, Imam Al Thawri Imam Abu Hanifa
and their followers, becausc of the consensus of Prophei Muhammad, peace be upon
him. It was narrated that Khalifa Omar consulted the people on the (Hudd) punish-
ment for {(Khamr). Abdur Rahman Ibn Auf said 1o Omar, make it as the lightest of
(Huddud) which is eighty lashes, Then Omar passed the punishment of eighty Jashes,
and wrote on that concern (0 Khalid Ibn Al Waleed and Abu Obaidah in (Al Sham).

Secondly:- A narration states that the (Hudd) punishment is forty lashes. This is the
option adopted by Abu Bakr, and the Shafie school, because Ali gave Al Walid Ibn
Ogba forty lashes and said that “the Prophet peace be upon him, also punished by forty
lashes, and Abu Bakr too punished by forty lashes, but Omar punished by eighty
lashes, however, all these options are by way of the Sunnah, and this option is favoured
byme.”

The Conditions for Imposing Punishment:-

i- The drinker must be of 2 [egal age, aduht and sane.

2- He must have drunk (Khamr) by his own free will. There is no punishment on the one
who was under compulsion, or forgetful or mistaken, as in those circumstances one
would not have possession over his free will and his intentions, for the saying of Prophet
Muhammad, peace be upon him, *Allah has pardoned for me my (Ummah) for their
mistakes and their forgetfulness.

3- The drinker should not be under duress or necessity to drink it, The one who is com-
pelled to drink it so as to quench his thirst or avoid danger, for the non-availability of
water, then there is no punishment on him, for the saying of Allah Almighty,

“But if one is forced by necessity
Without wilful disobedience
Nor transgressing due limits
Then is he guiltless

For Ged is Off- forgiving

Most Merciful,

4- He should have been aware of its prohibition. [f he was ignorant about that, such as
the ones who have newly embraced Islam in a non-Muslim country that ignorance can
be taken as an excuse which would drop the punishment. It was narrated about Omar
and Othman that they said,"No (Hudd) punishment is to be imposed except on the one
who had knowledge about it "But if the one who proclaims that igrorance, was living
in a Muslim country, then proclaiming ignorance would not be accepted from him. The
Malikis think that if the drinker did not have knowledge about the due (Hudd) punish-
ment, while he knew about the prohibition of drinking (Khamr), or if he did not
have knowledge about the prohibition because of being newly introduced into Islam,
he is to be punished according to {Hudd) and that ignorance would not be accepted as
an excuse.

(1) Surat-ul- Baqara verse 173
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Its Prohibition in the Consensus:-

The Hanbalis treated (Khamr) in the same consideration of the flesh of swine that
each one of them is forbidden for its own right. As it is not permissible to use the flesh
of swine as medicine, so is (Khamr). The Hanbalis said necessity does not apply for
allowing drinking (Khamr) as medicine because there is no cure in drinking it, so itis
not permitted.

The Hanafis said that {Khamr) is wasting of money, damaging to the mind, bring-
ing contempt and sarcasm, and that anything with such qualities must be avoided and
abstained from by wise people.

Punishment for (Khamr) Drinker:-

The punishment for (Khamr) drinker was affirmed in the Sunnah by imposing
coporal punishment on him. The Hanafis considered two kinds of punishments which
are (Hudd) the stipulated punishment, for the consumption of intoxicating drinks, and
ancther (Hudd) for getting drunk. The (Hudd) for the consumption is eminent on the
occurrence of the act of drinking whether drinking a small amount or a large amount.
The punishment is not lifted if drunkenness cccurred from the act of drinking. The
Messenger of Allah, peace be upon him, said, “the one who drinks (Khamr) flog him.”

As for the (Hudd) of getting drunk, it is the punishment to be imposed on the inci-
dence of drunkenness because of the consumption of intoxicating drinks other than
(Kbamr). The majority of the jurists did not make any differentiation between the con-
sumption of {Khamr) and other drinks. They stated that, any drink if much of it is into-
xicant, then little of it is (Haram) forbidden, and it is {(Khamr) and (Hudd) must be
imposed onits drinker, for the saying of Prophet Muhammad, peace be upon him, ™ all
intoxicants are {Khamr) and all (Khamr) is (Haram),"

The Criterion For Intoxicant:-

Abu Hanifa said, the drunkenness incurring due (Hudd) punishment and prohib-
ition is the state of drunkenness when the mind is totally confounded and when the
drunken person is not able to understand or think rationally and can not differentiate
between a man and a woman, because for the imposition of (Huddud) punishments,
consideration is made for the atmost extenuating circumstances s¢ as to ward off the
imposition of (Hudd) far the saying of the Messenger, peace be upon him, “ward off the
(Huddud) punishments by suspicions " Founded on that, it is considered that the total
drunkenness is the state which incurs the imposition of {(Hudd) Punishment.

The two companions said that the drunken person is the one whose talk is mostly
incoherent and delirious, as he is known to be described as so among the people.

The Limil of (Khamr} (Hudd):-

There are two narrations, one of them is that the (Hudd) punishment for (Khamr)
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Evidences Stated 1o Prohibit Drinking Khamr:-

The prohibition of drinking {Khamr) is affirmed in the Holy Book, the Suanah and
by the consensus of the jurists. The evidence in the Holy Book is stated in the verses:-

“And from the froft

Of the date-palm and the vine,
Ye get ot wholesome drink
And food.”V

And in another verse:~

“Intoxicants and gambling
{Dedications) of stones

Aand (divination by) arrows
Are an abomination

Of Satans handiwork

Eschew such (abomination)
That ye may prosper

Stan’s plan is (but)

To excite enmity and hatred
Between you, with intexicants
And gambling and hinder you
From tite remembrance

Of God and from prayer:
Will ye not then abstain 22

Evidence From the Sunnah:-

About {bn Omar who narrated about the Messenger, peace be upon him, that he
said, “All intoxicants is (Khamr) and all (Khamr) is (Haram) forbidden. Also about
Iabir, blessings of Allah be upon him, that a man from (Jaishan) in Yemen asked the
Prophet, peace be upon him, concerning a drink they make out of millet and they call
(Al Mather). Then the Prophet, peace be upon him, asked, is it intoxicant, and they
answered yes. The Prophet then said, * All intexicants are (Haram). There is a promise
from Almighty Allah on the one who drinks an intoxicant, that Almighty would make
him drink from (Tinat-ul-Khabal}). People asked, Messenger of Allah what is (Tinat-ul-
Khabal}, and he, peace be upon him, said, it is the sweat or the secretion of the people
of Hell.”

(1) Surat-ul- Nahf verse &7,
(2) Surat-ul- Miada verse

- 27 -



* Vol IV 1992, Foerieenth Edition. Comemporary Jurisprudence Research Journal*

Some Types of Contemporary Introxicants and Narcotics:

- Beer :- This is the wine made of barley. The prohibition of beer was mentioned
in the narration about Ali Ibn AbiTalib who said thai, The Propthet, peace be upon
him, prohibited wearing gold rings (for men}, silk clothes, saddling the camel or the
horse witb red silk Cushion (under the saddle) and drinking (Jaa) which is beer,”
Wine :- This is the infusion of either dates or raisins, as the type sold in the markets, and
it is absolutely (Haram),

- Araq :- It is obtained from the distillation of the fermented infusion of dry dates or
fresh dates and the condensation of alcohol to which flavours are added.

Whisky :- This drink is extracted from the distillation of the infusion of barley.
Cognac :- It is extracted by distiling the fermented grape juice, and it is called the spirit
of wine,

Acohol :- This is the generalized name comprising a number of chemical compounds;
and having similar characteristics, It is conposed of Hydrogen and carbon atoms.

Jin :- It is a kind of drink obtained from the infusion of fermented cereals to which some
oils and sall are added.

Rum :- It is a drink obtained from the distillation of molasses or from the juice of sugar
cane.

Narcotics are materials which make man or anirnal lose consciousness in different
degrees and it might lead to coma and death eventually.

Some of These Narcotics:-

Opium :- This is the juice which seeps out of the unripe fruits of the opium plants. Mor-
phine is extracted from opium.

Cocaine:- It is an extract of opium.

Heroine :- One of the extracts of morphine,

Hashish :- This is an intoxicating substance obtained from the Indian hemp
{marijuana}.

The jurists went as far as stating the prohibition of selling {Hashish) to those who
abyse it or chew it,even under suspicion. Using it is {Haram), as itcausesa lot of harms
and damages to the mind and the body.

Marijuana :- It is obtained from the flower of the Indian hemp.

Tandelion :- This is a kind of plant whose leaves have an intoxicating effect.

Kat (Kaltha edulis) :- This is an evergreen tree, whose leaves and buds have an
habituating stimulant when chewed or used as tea. Kat causes a lot of diseases and health
hazards. It causes loss of appetite, stomach inflamation, indigestion, hemorrhéids,
paralysis of theintestines, cholera, liver inlfamation, some malignant tumors and
ulcers.

Coca :- This is a tropical tree whose seeds have habituating effect.

Nutmeg :- This is a tree whose seeds contain a kind of nicotine.

- (Al Batl) This is a kind of black pepper which has a stimulating effect.

there are also other narcotics such as ether, chloroform and barbiturates.
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Omar stood up and addressed the people and said, “The prohibition of (Khamr) was
descended and it is made out of five (products), grapes, dates, honey, wheat, and bar-
ley and (Khamr) is what confuses the mind. “Another evidence is what is narrated by
Salim Ibn Abdullah about his father that he said, the Messenger of Allah, peace be
upon him, said, “every intoxicant is forbidden and the stuff the much of which intoxi-
cates, then the littke of it is prohibited.”

The Kinds of The Forbidden Drinks:-

1- (Khamr):- A name given to the uncooked grape juice after it ferments and
emits foams and seitles down.

2- (Al Sukr), it is the name given to the infusion of fresh dates and without being
cooked,

3- (Al Fadeekh), it is the name given to the infusion of dry dates after being cooked and
fermented.

4- (Al Tila), according to the Hanfis it has two interpretations, Sometimes it is known
as the thickened juice of the grapes after being cooked and as a result less than two
thirds of it have evaporated, becoming intoxicant. The other interpretation is that it is
the juice of the grapes, two thirds of which evaporated, and the remaining third became
intoxicant.

5- (Al Bazig), it is the juice of the grapes which is cooked and less than two thirds of it
have evaporated, and it is fermented and became intoxicant. Itis forbidden according
to Abu Hanifa, and his two companions. However, if it is boiled and fermented, but not
intoxicating, it is considered {Hatal) permissible according to Abu Hanifa and Abu
Yousuf but {(Haram) forbidden according to Muhammad.

6- (Al Munsaf), it is the juice of the grapes which is cooked until half of it is evaporated.
Drinking it is forbidden the same as drinking (Al Bazig) and (Al Tila).

7- The lafusion of Raisins:- It is the infusion of raisins which is cooked and fermented
until it gives out foams, according to Abu Hanifa, and if it does not give out foams
according to his two companions.

8 (Al Jamhuri), Itis the diluted (Tila) or thickened grape juice until it reaches the same
amount before boiling and became intoxicant.

9. (Al Khalitan), It is the boiled mixture of raisins plus fresh dates or dry dates which
is fermented.

10- (A! Mathar). It is the name given to the wine made of millet when it becomes into-
xicant,

11- (Al Bata). Itis the name given to the wine made of honey when it becomes intoxic-
ant.



WINE AND ITS EVILS AND
PROTECTION FROM THEM

Dr. Salah Abdul Ghani Al Shar’a**

{Khamr), wine, lingnistically means what intoxicates from the juice of the grapes,
It is given this name (Khamr) because it confuses the mind. This name is given toall
kinds of intoxicants. In the Hadith, Prophet Muhammad, peace be upon him
said,“Any intoxicant is (Khamr) and all (Kharr) is (Haram), forbidden.”

As a term, the jurists agree that if the grape juice is boiled and fermented, it is
called {(Khamr). However, the jurists are on controversy as whether the term (Khamr)
is given only to the grape juice after it is being boiled and fermented, or whether it is
given to any intoxicating drink. There are three different opinions in this concern.

1- Imam Abu Hanifa says that the term fl{hamr) is given to the juice of the grapes if it
is boiled and fermented until it praduces foams and then it settles down.

2- Abu Yousuf and Muhammad said that {Khamr) is the juice of the grapes if boiled and
fermented.

3- This is the opinion of the majority of the jurists from the Shafies, the Malikis, the
Hanbalis and the Dthahiris who state that even though (Khamr} is the term giventothe
juice of the grapes when boiled and fermented, but nevertheless this term covers all
kinds of intoxicating drinks, be that from grapes, from dates, from barley or otherwise.

The Evidence of The Hanafis :-

The Hadith narrated by Abu Huraira, blessings of Allah be upon him, that the
Messenger of Allah, péace be upon him, said, “(Khamr} is from those two trees: the
palm tree and the vines. ” Another Hadith narrated by Ibn Omar, blessings of Allah be

upon them, that he said, “{Khamr) was prohibited the day it was prohibited and there
was nothing of it in Madinah.”

Evidences of The Majority of The Jurists:-

The narration of Ibn Omar, blessings of Allah be upon them that he said; (Khalifa)

*  Associatc Professor in the Ieculty of Shari'a, Al Yarmook University in Jordan
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peace be upon him asked the man, what is that, owner of the food.? The man answered
that it had been wetted by the rain. Then the Messenger of Allah, peace be upon him,
said, would you not put that (wetted food) in an obvious place so that people would see
it (and decide whether to buy it or not) The one who cheated would not be related with
me.” Narrated by Muslim. The Wise Khalifas, after the messenger, peace be upon him,
had carried out the same job of (Al Muhtasib), and so, that job continued to be per-
formed in the market place, during the Amawi and the Abasid eras, and after them.

In ourpresent time the job of {Al Muhtasib) is being carried outin the auction mar-
kets through some governmental authorilies, most important of which are:-

1- The municipalities. These authorities play a vital role in the control of the vegetable
and fruits auctions, the second hand reclamation auction, the livestock auction so as to
determine the validity of the sold commodities, particularly the livestock and whether
they are healthy and do not carry any contagious diseases.

2- The authorities of public morality - The activity of this authority is enjoining what is
right and forbidding what is wrong, They have active presence in the reclamation avc-
tion where so many people come for trade. The members of the public morality author-
ity organize the presence of men and women, and help prevent the forbidden practices.

3. The traffic authoirties, takes a positive stznd in sceing that the correct procedure is
being followed as concerning the car and heavy vehicles auction.
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*If two men concluded a sale tiansaction, each one of them would have the right of
option, as long as they do not leave the councit of the contract, But if they departed
after the conclusion of the sale without any one of them annuling the sale, then the sale
would take effect.” Agreed upon. Hence, what is reinforced by the text, (Urf) would
not be stronger evidence to refute it.

5- The sale of a commodity before coming into the possession of the seller:- To
elaborate on that we would say that if the sold commodity was a food stuff, as in the veg-
etables and fruits auction, then such practice is not permissible, because the Prophet,
peace be upon him, said, “The one who sells food, he should not sell it out until it comes
under his possession.” Agreed upon. If the commodity was 2 moveable item other than
food stuff, such as cars and a like, Imam Malik and Ahmad stated that it is permissible
1o sell such items even before they come into the possession of the seller. They derived
evidence from the narration that “The Prophet, peace be upon him, permitted for Ibn
Omar to sell for Dinnars and take the equivalent in Dirhums and vice versa, at the rate
of exchange the day, unless they depart and there is something between them” Nar-
rated by Abu Da’ood, Al Nissae and Tirmithy. So we notice that the Prophet, peacebe
upon him permitted for Ibn Omar to sell the Dinnars even before they come into his
possession, for Dirhums and vice versa. Abu Hanifa and Al Shafie stated that it is not
permissible to selt the moveables before they come into the possession of the seller.
That is another narration about Ahmad which was selected by Sheikh of Islam Tbn
Taimeya, and derived evidence from the Hadith about Zaid Ibn Thabit, blessings of
Allah be upon him, that the Prophet, peace be upon him, frobade that a commodity he
sold until the traders get it into their possession packed on their camet backs.” Narrated
by Abu Da’ood. However, if the sold commodity was an estate, it is permissible to sell
it before it comes into the possession of the seller. This is according to Abu Hanifa,
Malik and Ahmad, in a famous narration about him. The sale of the estate daes not
need settlement and there is no deception in it if the contract was annuled, as the
destruction in the estate is rare, not like in the case of the moveables, and also for the
evidence derived from the previous Hadith of Ibn Omar on the sale for a price before
getting into one’s possession. The Shafies think that an estate is not permissible to be
sold before it comes into possession. They derive evidence that the Prophet, peace be
upon him, “prohibited from obtaining a profit unless it is guaranteed. ™ Narrated by the
people of sunnan,-and in another version, “untess the estate cames into one's posses-
sion because one can not guarantee that.”

[n the Muslim state, Isfam has implemented an authority for the removal and the
prevention of all the forbidden practices. This authority is { Al Hesba} which played an
effectively great role in the history of the Muslim state, as seen in the organization of
the markets, clearing them of the practices which contradict with Shari'a. The first per-
son to perform that job of (Al Muhtasib) was the Messenger of Allah, peace be upon
him, when he passed by a man who was selling food in the market place. The Messenger
of Allah, peace be upon him, put his hand inside the container of the food (supposed
to be dry) and when he took it oul, his fingers were wet. Then the Messenger of Allah,
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1- {Al Najsh}: or raising the price of the commodity offered for sale up, without the
least intention to buy it, but only with the purpose to persuade the others. Such kind of
practice is (Haram) forbidden with the agreement of all the jurists, if the increase was
more than the price of a similar cormmodity, because of the deception in that, and
because the Prophet, peace be upon him “forbade (Al Najsh)” Agreed upon.
- The contract of sale in which (Al Najsh) was practiced is considered a correct contract.
but, however the buyer would have the option (to annul the contract) if great injustice
- was imposed on him, more than usual, otherwise he would not have that option. This
is according to the Hanbali school. As for the Malikis, they confirm the option of defect
for the buyer. If he chooses he may annut the contract or keep the sold commodity. As
for the Hanafls and the Shafies, they do not confirm any option for the buyer, and they
do not recognize (Al Najsh) as having any effect on the obligation of the contract of its
correction, because the prohibition in the Hadith refers to the one who practices (Al
Najsh), not to the contractor. The (Dthahiriya) think that the sale in which (Al Najsh)
was practiced is an invalid sale. They state their evidence that “Omar Ibn Abdul Aziz
had invalidated (Al Najsh) sale”, Narrated by Iba Abi Shaiba.

2- The Fraud And The Concealment of the Defects:-

Fraud is one of the cardinal sins, because the Prophet, peace be upon him, szid,

“The one who practices fraud on us is not one of us “Narrated by Muslim. The conceal-
ment of the defects is a disobedience which incurs the deprivation of the wealth from
the blessings from Almighty Allah.
The Prophet, peace be upon him, said, “If the two people involved in a sale transaction
were honest in their dealing, their sale would be blessed, but if they concealed and told
lies, the biessings on their sale would vanish,” Agreed upon. If fraud and the conceal-
ment of defects happened, then the buyer would have the right of option of the defect,
The Muslims are on consensus on the permissibility of relurning the commodity
because of a defect found in it by the buyer who was not aware of it al the conclusion
of the contract.

3- The agreement among ihe buyers to abstain from overbidding on the offered com-
modity with the purpose of buying it for the least price and divide it among themselves
afterwards or agree to Ieave it for one of them, In such practice there is harm for the
owner of the commodity, more than the harm caused by those who meet the trade cara-
vans in the outskirts of the town, a thing which is prohibited. If such thing happens, the
buyer is given the right of option whether to keep the commodity or return it.

4- Dropping the option of the council by {Urf) or custom, where some of the dealersin
the market allege that they are familiarized with concluding the sale immediately on the
occurence of the offer and the acceptance, and that they do not recognize the right of
option in the council of the contract. However, this allegation is a false one, because the
right of option of the council of the contract is affirmed by the text. 1bn Omar, blessings
of Allah be upon him narated that, the Messenger of Allah, peace be upon him, said,
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you rendered women sexuvally permissible to you by marriage.” Narrated by Al
Bukhari and Muslim. Another Hadith about Abu Hurraira, blessings of Allah be upon
him, that he said, the Messenger of Allah, peace be upon him, said “Reconciliation is
permissible among Muslims, except a reconciliation which forbids a permissible or per-
mits a forbidden, and that the Muslims are bound by the conditions they make.” Narc-
rated by Abu Da'ood.

The Rules Governing The Auctioneer:-

The contract of auction might be a lease (contract) if the utility was determined
together with its duration, such as when the seller orders the auctioneer to call out for
the sale of the commodity for three days and he would be paid such and such sum,

The contract of auction might also be a {Jia’ala) or reward payment contract, such
as when the owner of the commodity says, the one who sells this commodity for me will
get such sum of money or such thing which is to be determined. Also it might be a
partnership contract, such as when the owner would call out for the saie of this com-
modity until it is sold out, he would get 5% of its price. Imam Ahmad accepted that as
permissible, and it was supported by Sheikh of Islam Ibn Taimeya, mercy of Allah be
upon him. The secular laws gave the name “contract™ to the agreement between the sel-
ler and the auctioneer. The wage of the auctioneer is to be paid by the seller, unless
there is a conventional (Urf) between the people, where it is arbitrated at the time of
disputes, or unless there was a stipulation for the one who is to pay the wage of the
auctioneer.

It is permissible that more than one auctioneer cooperate in accepting com-
modities offered for sale, and divide the wage for the auction between them. This kind
of partnership is called (Sharikat Abdan) ar a partnership between two or more people
with a common capital, and the profit is divided equally between them, However, it is
not permissible for the auctioneer to share with someone else in buying the commodity
he is calling out for sale, without the permission from the s eller. If that happened, then
the sale would not be obliging for the seller who would have the right of option as the
auctioneer breached the trust as he did not want anybody else to offer a higher price
above his offer, and would deceive the seller not to demand an increase in the offer. It
is not permissible for the auctioneer to lend money to the buyer so as to be able to buy
from him, because this is the kind of loan which implies a profit. Scme companions of
the Prophet, peace be upon him, among whom are Abudllah Ibn Abbas, Abdultah Ibn
Masoud and Obai Ibn Xa'ab prohibited from such kind of loan, and they thoght that
any loan which implied a profit is usury.

In the markets of auction, there are so many violations of the Shari'a being prac-
ticed. These violations have negative effects on the Shari’a contracts and on the bles-
sings which Allah Almighty renders to the wealth of the Muslim who observes the limits
of Allah Almighty in his selling and buying transactions. Some of these violations are:-

- 20 -



* The Sale By Auction”

without naming any particular defect, and that the buyer would not have any right to
claim later.

b- The seller stipulates that the sold commodity is all defects, so as to free himself from
any claim in case that a defect is seen.

The jurists disagreed on the correctness of this condition and its effect on the con-
tracl. The Hanafis said that the condition is correct, and they dropped the right of the
buyer in the option of the defect. The Malikis and the Hanbalis invalidated this condi-
tion, but they said that the sale is a correct sale. Asfor the Shafies they stated that, “the
seller is free from the defects which he does not have knowledge about in the animal,
other than those he knows about, but he is not free from the defects in something other
than the animal in any way.

There is another narration about Imam Ahmad selected by Sheikh of islam Ibn
Taimeya and his student Ibn Al Qayyim, which is :-
“The correctness of that condition holds when the seller knows about the defect but he
hides that.” Ibn Taimeya said in Al Ekhtiyarat”, the (rule) by which the companions
judged, and whch was abided by most of the people of learning is that if the seller did
not know about that defect, then the buyer has no right to return the sold commodity.

3- Stipulating More Than One Condition:-

The majority of the jurists stated that stipulating one condition, and that the rule
of the contract regarding the two conditions is just the same as the rule of the contract
regarding one condition. The correct condition gives rise to a correct contract, even if
the condition was more than one. The false bondition gives rise to a false contract, even
if it was more than one condition. The origin in the conditions is the correctness and the
permissibility. A condition is neither invalidated nor forbidden, unless it is something
which Shari’a indicated its prohibition and its invalidation, in text or by analogy. Evi-
dence to this rule is what Almighty Allah ordained for the fulfillment of obligations, in
the verse which states:-

‘0 ye who believe
Fulfil (all} obligations”

Int This verse there is  generalized order which included all kinds of obligations
which man has undertaken to fulfil. Evidence to that is derived from the verse:-

“And yet they had already
Covenanted with God not to turn
Their backs.”

and among those covenants are the conditions by which man is obliged at the conclu-

sion of a contract. Evidence to that from the Sunnah is derived from his saying, peace
be upon him, *“The most serious conditions due to be fulfilled by you are those by which
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tion. Imam Malik took this condition as correct, but it was invalidated by the majority
of the jurists.

(2) Conditicning a contract inside a contract such as when a seller sells something and
conditions on the buyer to hire the sold item to the seller or lend it to him. This is an
invalid condition which would invalidate the sale whether conditioned by the seller or
the buyer.

The fourth category:- Conditioning what would contradict the requirement of the con-
tract, such as when the seller conditions on the buyer not to sell the sold item or offer
it as gift and the like. This is an invalid condition which would invalidate the contract,
according to the Hanafis, the Shafies, and in one narration in the Hanbali (Mazhab).
And in another narration about Ahmad, that the condition is an invalid condition, but
the contract is a correct contract, Sheikh of Islam Ibn Taimeya and his student Jbn Al
Qayyim, have stated a great rule for the conditions, that is:-

1- Any condition that contradicts the rule of Almighty Allah and His Holy Book is
invalid.

2- Any condition that does not contradict the rule of Almighty Allah or His Holy Book,
and which is permissible to do or leave without any condition, is a correct obliging con-
dition. And in the sale by auction, it is very rare to find 2 contract void of mentioning
some conditions, most important of which are:-

1- Conditioning the payment of pledge or earnest money or the insurance of the bids or
the initial financial guarantee which is depositing part of the price to the seller before
or during the term of the contract, so that if the sale is concluded, that sum paid would
be part of the price, orif not it would go to the seller. The Hanafis and the Malikis stated
that the sale is not correct with the payment of the pledge, which would invalidate the
condition and the sale.

The Shafies think that if the pledge is stipulated in the same contract, then the sale
is invalidated, and if it is stipulated before the conclusion of the contract, but the two
contracting parties did not utter that at the time of concluding the contract, then the
sale is a correct sale. Imam Ahmad stated in a correct narration about him that it is per-
missible to condition the payment of pledge, and that the sale after the payment of the
pledge is a correct sale. Evidence to that is detived from the narration that Omar, bles-
sings of Allah be upon him had done the same. As for the Hadith of Omar Ibn Shuaib
about his father, about his grandfather that he said, “The Messenger of Allah, peace be
upon him, prohibited the sale on payment of pledge ”, narrated by Malik, Ahmad, Abu
Da’ood and 1bn Majah, that it is weak, and can not be used as evidence for the weak-
ness of all its factors. Moreover in the sale of pledge there is no devouring of people’s
wealth falsely, because what the seller takes is in exchange of the damage which he
would undergo when he suspends and delays the sale of his commadity.

2- Conditioning Freedom From Defects:

This condition has two aspects:-
a- The seller stipulates the freedom of the sold commodity from all kinds of defects, and
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tance be that for something else. They must be connected to each other, An acceptance

is not to be made for an offer which is disconnected from it, by something customary
known to be a disconnector.

As for the auctioneer he is the person who brings the seller and the buyer together,
50 as to conclude the sale contract. He calls out for the commadity, inviting for a higher
offer, until the seller consents to sell to the one who offers the highest price. The
auctioneer must be a person of good reputation, known for his honesty. When an offer
and an acceptance are reached, a contract of sale is concluded, but it would not be bind-
ing unless the two contracting parties leave the counct! of the contract, but as long as
they are present at this council, each one of them has the option of the council, which
is the right to annul that contract. This is in the Shafie and the Hanbali schools of
thought, unless the two parties agree to drop the right of that option. The Hanafis and
the Malikis think that the contract of sale would be binding when the offer and the

acceptance are reached, and the option of the council of the contract does not exist in
their (Mazhab).

The Conditions for The Sale by Auction:

The connection of the compensation contracts with conditions is 2 matter which is
called for by necessity, the need or the interest, and the Shari’a made consideration for
all that. It rendered permissible the things connected with the interests of the people,
the interests which would not contradict with a text or a Shari’a rule, The Prophet,
peace be upon him said,.“the Muslims are obliged by their conditions which they make,
except a condition which permits a forbidden thing or forbids a permissible matter.”,
Narrated by Al Tirmithy.

Itshould be known that the conditions in the sale are divided into four categories:-

The first category :- These are the conditions imposed by the contract, such as con-
ditioning {Qabd) possession instantly, and the option of the council and all that is
required by the contract. These things would not have an effect in the contract, and
their presence is the same as their non-existence as the contract prerequisites them,

The second category:- What is connected with the interests of the contracting par-
ties, such as the term, the option of condition, the sponsor, the mortgage and the like.
Such conditions are permissible to impose and should be fulfilied. Ion Quddamah nar-
rated in “Al Mughni” that he does not know of any disagreement between the jurists
as concerning the correctness of these two categories of conditions:

The third category:- These are the things which are not prerequisited by the con-
tract, and would pot serve its purpose, but, however they would not contradict with the
requirement of the contract, and it is of two kinds:-

(1) Condition made by the buyer, that the seller makes use of the utility of the sold item
stich as stipulating that the seller maintains the machine bought from him in the auc-
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The Second type:- This is the optionai auction in which the sale is carried out after the
permission and the consent of the owner of his representative.

The sale by auction is also divided into two types as far as deciariog the offer and
calling it out loud is concerned:-

The Frst type: Is the public auction in which the buyer presents his offer and henog
the suctioneer declares that out loud asking the audience for higher offer, until eventu-
ally an offer is reached, consented to by the owner of the commodity.

The Second type: It the auction by presenting one's offer in a sealed envelope. All those
who want to bid should do the same. A certain date is fixed for the presentation of bid-
ding and also a fixed date for opening the bids or envelopes.

The Elements of The Contract:

The existence of any contract depends on the presence of two contracting parties,
a place in which the contract is concluded and a form in which the contract is made. The
contract for the sale by auction requisites an auctioneer. Each one of these factors
should fulfil certain conditions:- It is stipulated for the twa contracting parties to have
the capacity of exercise which is manifested in the faculty powers, and ability of discre-
tion, which is reached by puberty and maturity. An exercise from the insane, the drun-
ken or from the young boy who does not have the ability of discretion is not correct. It
is also not permissible for the seller to represent the buyer or vice versa, because in both
cases favouritism can not be avoided, and injustice can not be protected from. The
Hanafis and the Hanbalis have made an exception to this rule, i.e. it is permissible for
the father to sell his property to his young son for its actual value or for a little tess than
the usual price, a concession which normally takes place between people. The Malikis
made an exception for the representative of the owner to buy some of the items offered
for sale for the same price for which he sold most of the items.

Another narration about Imam Ahmad; that it is permissible for the buyer to rep-
resent the seller or be his trustee, after the fulfiiment of these two conditions:-

1- He should offer a higher price than the one called out.
2- Auctioneering or calling out the price and requesting a higher one should be carried
out by someone other than him.

As for the subject upon which the contract is concluded, it should be:-
1- Known and specified beyond any ignorance which might lead to disputes.
2- It should be deliverable.
3- 1t should be something which can be contracted upon. So it is not correct to sell the
forbidden property or the futile things,

As for the form of the contract, it is conditioned that the offer and the acceptance
are to coincide with each other. The offer should not be for something, and the accep-
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However, some Ahadith were natrated prohibiting the sale by auction but they are
weak ones. On the assumption that they are accepted, the jurists stated that the prohib-
ition in those Ahadith meant offering a higher price for the commodity for the sole
reason of raising the price and not with the intention of buying. This is the forbidden
diminution or undervaluation.

Ibrahim Al Nakha’l stated that the sale by auction is detestable absolutely. Also Al
Hassan, Muhammad 1bn Sirreen, Al Awza’e and Is-Hagq state that it is detestable
except in the booty and the bequest, where it is permissible without being detestable.
Then after these jurists, it is concluded by consensus that the sale by auction is permis-
sible as it is stated by Al Muwaffaq Ibn Quddamah in “ Al Mughni ” where he said, “this
is also a consensus of the Muslims, they sell in their markets by auction.”

Some Contemporary Examples
of The Practices of The Sale by
Auction in Some Countries:-

There are so many markets for auction, and each market specialized in offering
certain types of commodities. Some of the most important markets for auction in the

following:-

1- The car auction where cars are sold by auction for the highest offer and the increase
is announced by a loud speaker.

2-The reclamation auction, where second hand howsehold and office furniture is sold.
3- The auction yards, these are huge areas prepared for the sale of the second hand and
the brand new moveables, such as heavy equipment and machinery, Usually the equip-
ment are supplied by big companies.

4- The livestock auction, For each of these livestock there is a separate specialized mar-
kets. There are also specialized market for the sale of all kinds of birds and chickens,
where sometimes auctions are held.

5- The vegetables and fruits auction where these produces are sold.

6- The objects of art and precious ornaments auction,

7- The real estates auction. This kind of sale has no particular ptace, but they are usually
set up at the estates prepared for sale.

- The government’s used moveables auction where each government department sets
up its own auction somewhere.

Types of Auctions:-

The sale by auction is divided into two types as far as stipulating the permission and
consent of the owner of the commodity offered for sale is concerned.
The first type:- This is the compulsory auction, which is conducted by the order of the
authorities, and under the supervision of the judiciary, such as selling the property of
the bankrupt person. The permission of the owner in such auction is not given any con-
sideration.
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THE SALE BY AUCTION

Dr. Abdullah Ibn Muhammad Al Mutlaq*

The sale by auction is defined as being a contract at the conclusion of which an
exchange of an offered commodity takes place after calling out, stating the offered
price and demanding increase of price from the audience. During the auction, the
buyers would compete to give the highest possible price for the commodity uniil the
auction is knocked down to the successfut bidder who offers the best offerin the council
of auction This kind of sale has so many different names such as:-

1- The sale of the one who offers an increase, It is narrated by Ahmad, Tirmithy and
Al Nissaie about the Prophet, peace be upon him, that he offered a mat and a tumbler
for sale by auction. “Al Tirmithy and Al Nissaie have foflowed this definition, which is
the sale of increasing the price.

2- There is another definition which is the sale by auctioning. This is followed by
Bukhari in his Sahih and by Ibn Majah in his Sunnan.

3- The sale by public auction. This is the official name by which this sale is known in the
government departments, and the common name in the commercial circles.

4- The brokerage sale. This name was mentioned by Al Kamal Ibn Al Humam in “Fat-
hul-Ghadie”, and by Ibn Abxdeen in “Hashiyatul Dur Al Mukhtar”,

The Rule On The Sale by Auction:-

The Muslims are on consensus on the permissibility of this sale, This consensus has
been narrated by Ibn Quddamah in “Al Mughni” and the evidence he relied on was the
Hadith of Annas Ibn Malik that the Messenger of Allah, peace be upon him, offered a
mat and a tumbler for sale by auction, and he, peace be upon him, said, who would buy
this mat and this tumbler? and a man said, I would buy them for one Dirhum. Then the
Messenger of Allah, peace be upon him, said, who would offer a higher price? A man
offered two Dirhams, and then the Prophet, peace be upon him, sotd the two items to
the man. “narrated by Ahmad, Al Tirmithy, Al Nissaie and 1bn Majah.

“It is also narrated that Omar Ibn Al Khattab, blessings of Allah be upon him, that
he had sold some camels paid in charity for the one who would give a higher offer. “It
is narrated hy Ibn Abi Shaiba and Tbn Hazm, who also narrated that Al Mughirah Ibn
Shu’aba had sold the booty for the higher offer*.

*  Assodate - Professor in the Higher Institute for the Judiciary, department of comparative jurisprudence,
[mam Muhammad 1bn Saud Islamic Universily, Riyadh Saudi Arobia.
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7- The imprisonment of the debtor until he repays his debts.

8- Flogging the debtor if the previous punishments had not made him alleviate hisinjus-
tice from his creditor.

9- The compulsory sale of his (Mal} by the authority and repaying out the creditors, so
as to restore the right to its owner as soon as possible.
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that delay, to pay a pecuniary usurious compensation to the creditor because of the
damage which had undergone the creditor because of that delay in making that pay-
ment.

But the Istamic (Figh) has treated this problem, following a different procedure,
containing within it, justice and equitability, including the atmost effectiveness which
would force the procrastinating debtor, with no legitimate reason, to fulfil his obliga-
tions in due time. This procedure is founded on punitive actions with diverse means
which would guarantee the alleviation of injustice from the creditor, but also without
inflicting any damages on the debtor or reacting to his transgression with another kind
of injustice.

According to the Istamic procedure there are two categories of procrastination:- a
rightful procrastination and a2 wrongful procrastination. The rightful procrastination is
the one manifested by the debtor who is in financial difficulty and who can not afford
to repay his due debts. This debtor is in the respite of Almighty Allah until his financial
situation gets better. Claiming him is not permissible, neither is his annoyance nor his
punishment.

As for the wrongful procrastination, it is the one manifested by the well-off debtor
who is capable of fulfilling his due debts. In the Shari’a, the wrongful procrastination
is one of the cardinal sins and the transgression incurring punishment on the culprit to
force him fulfil his obligations, and deter him from committing it again. This punish-
ment is considered one of the discretionary punishments (unlimited) which would dif-
fer in kind and in amount with respect to the effectiveness of punishment and the
response of the punished person. Principally the estimation of that punishment is left
to the option of the authority for what would achieve the common interest and prove
1o be sufficient to exterminate the ailment.

The detector of the punitive rnethods imposed on the procrastinating debtor, o
fuifil his obligations, as far as the (Fighi) point of view, would find that it includes the
following kinds of punishments:-

1- Fulfilment of the due debts, from the procrastinator’s (Mal) by the authoritative
power, if he had (Mal) from the same kind he teok as debt on his trust.

2- Compelling the debtor to sell out his (Mal) to fulfil his debts, when he does not bave
{Mal) from the same kind of the debt on his trust.

3- Preventing him from enjoying the good and pure allowed things, such as good food
and marrying, unttl he repays his debts.

4- Forcing him to reimburse all the court fegs and charges paid for the processing of the
case.

§-'Dropping his honorability and rejeeting his testimony, considering him a transgres-
sor committing one of the cardinal sins.

6- Allowing the creditor the right to cancel the contract of the debt in question - such
as the sale and the like - and give him the right to recuperate the price he paid in
exchange.
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resorting to it even before the imposition of imprisonment or leave the option open 1o
the estimation of the authority. There are three opinions in this concern:-

a- The Shafie and the Malikis stated that if the authority could obtain some (Mal) from
the well-off procrastinating debtor, from a kind other than that of the due debt on his
trust, then the authority is allowed to sell out that (Mal} and repay the creditors from
that return without resoring to imprison the debtor, with the purpose of making the
prompt alleviation and removal of injustice and restoring the right to its owner as soon
as possible.

b~ The Shafie judge Abul Tayeb and the companions of Al Shafie said that if the well-
off pracrastinating debtor refused to fufil his due obligations, the authority would have
the option whether to carry out the compulsory sale of the procrastinator’s (Mal) or
compel him to sell it out himself, and reinforce that by discretionary imprisonment until
the sale is made. )

¢- The Hanbalis said that if the procrastinating debtor refused to repay his due debts,
even after being ordered by the authority, then he is imprisoned. If he refused after
imprisonment, the authority would impose a discretionary punishment and repeat that
all over again and again until he repays the due debts. But if the procrastinator insisted
on not paying, inspite of all that, the authority will have to sell out his (Mal) and repay
his debts.

These are the procedures and the punishments implemented by the Islamic Shari’a
and supported by the reinforcements so as to make the procrastinating well-off debtor
fulfil his obligations. As for the trend of some of the contemporary researchers who
advocate for the permissibility of imposing a pecuniary fine o the procrastinating
debtor, as a punishmeat and also so as ta alleviate the damage which had undergone the
¢creditor, and calculating that fine on the basis of the current interest rate along the
period of delay, or even in accordance with the investment profit at any Islamic bank
during that period, or in accordance with what had been missed as regular profit by the
means of normal trade, and in its minimum limits, in case that he had been repaid his
debts in due time, and invested in the legitimate available methods, such as partner-
ships and the like, that is not right, because the pecuniary compensation given to the
creditor, according to this opinion is nothing other than the usurious interest, however
different names it was given, or the criteria of estimation diversified. Such trend is not
acceptable in the Shari'a, whether agreed upon between the creditors and the debtors
in a prior agreement or made by the judge or otherwise. .

SUMMARY OF THE RESEARCH:-

The problem of procrastination from the debtor and his delay in repaying the debts
due on him is one of the essential legislative and economic problems in our time, as
trusting that the fulfilment of obligations in due time is the basis on which credits and
debts are made, and it is the foundation of the successful economic activities in their dif-
ferent aspects. The capitalistic systems have dealt with this problem by obliging the
debtor who delays in the fulfilment of his due obligation, no matter what the reason for
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the like, and recuperate the exchange which he had paid. The creditor is given this right
of option in cancellation so as to be able to remove the damage which had undergone
him as a result of the procrastination of the debtor, and going with him to court, and
also 50 as to force the well off debtor to take the initiative in fulfilling his due obliga-
tions.

7- Imprisonment of the debtor:-

The majority of the jurists stated that if the well off debtor refused to repay his due
aobligations, by way of procrastination, he is to be punished by imprisoning him until the
time he repays his debts. The amount of the debt is proportional with the right and
period of imprisonment, A procrastinating debtor may be imprisoned for one
(Dirham) and for less than that, because the one who refuses to repay one (Dirham) or
even less than that is a transgressor. So that the punishment of imprisonment serves its
expected purpose, the jurists mentioned that the procrastinator is to be imprisoned in
harsh conditions where there are no facilities, and not allowed any visits from his rela-
tives, so as to feel boredom, and hence chooses for the repayment of his debts so as to
get out of that hardship. The period of imprisonment because of debts is not fixed like
in the cases of the other discretionary punishments, but the determination of that is left
to the evaluation of the judge according to the circumstances of the case and the situa-
tion of the imprisoned procrastinator, and whether he is sufficiently restrained and
checked by the imposed imprisonment to the point to make him fulfif his due debts.

The jurists stated that if the imprisoned procrastinator had no (Mal) wealth in the
location where he is imprisoned, but he has possessions in another place, the creditor
is ordered to take the debtor out of prison, after making him present an acknowlsdge-
ment from a spensor whe would guarantee his return, and the debtor is ordered by the
authority to sell out his (Mal) and fulfil his due debts, If he gets out of the prison and
fails to do that, he is to be returned to imprisonment.

8- Flogging the procrastinator:-

The jurists stated the legitimacy of corporal punishment imposed on the procras-
tinating debtor by flogging him, in case that imprisonment and the other discretionary
punishments failed to make him alleviate injustice and damage from his creditor by
rapaying his due debts. Ibn Hazm even said that a procrastinator is to be flogged until
he fulfils the due rights on him.

9- The compulsory selling out of (Mal} by the authority:-
This is one of the most effective methods of restoring the right to its owner and
alleviating injustice and damage, which came as a result of the procrastination of the

welt off debtor, and all the jurists agree on this point, although they are on controversy
regarding the delay of the compulsory sale after the imposition of imprisonment, or
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damage. In case that the procrastinating debtor had responded to the order of the
authority to sell out his (Mal) wealth and fulfil his gbligations, so it would not be per-
missible to impose another punishment on him, such as imprisenment, flogging and the
like.

3- Preventing him firom enjoying the permissible good and pure things:-

Ibn Taimeya said that if (the debtor) was capable of fulfilling his debt, but he
refused to do 50, the authority would have the right, if they judge that, to prevent the
debtor from enjoying (by paying his money) the good permissible things in life, such as
good food, and getting married, as {Ta’azeer} or discretionary punishment which is not
limited to a certain kind of crimes, but reference here is the (Ijtihad) or independent
reasoning of the ruler, who would determine the sort of discretionary punishment and
its amount as long as it does not exceed the limits made by Almighty Allah.

4- Reimbursing the court fees and charges:-

All the customary court fees and charges paid by the creditor for raising his case
are to be reimbursed as (Dhaman) compensation by the procrastinating debtor, as he
was behind the payment of all those charges for no good reason. Such an action would
be deterring to him from procrastinating, and a motive for taking the initiative to repay
his (future) debts before being complained and a case raised against him.

5- Dropping his honorability and rejecting his testimony:-

The procrastinating debtor would be treated as the transgressing person because
of committing one of the cardinal sins. Al Hafiz Ibn Hajjar said that, the majority of the
jurists agree that the procrastinator is a transgressor, but would he be considered so if
he committed that only once? Al Nawawisaid that, our school of thought stipulates the
recurrence of procrastination so as to consider the procrastinator a transgressor. Al
Subki answered to that and said recurrence of procrastination is a stipulation, and
stated as evidence that refusing to repay the due right after being claimed, and seeking
excuses for not fulfilling it, is just like usurpation, and usurpation is one of the cardinal
sins. Being described as injustice, one would feel that procrastination is a cardinal sin,
and the cardinal sin is not stipulated to recur. Anyhow, he (a debtor) is not judged as
being so except after proving that he had ne legitimate reason. Al Tibbi said, it is said
that he (the procrastinator) transgresses even if he committed that act only once, and
his testimony is rejected. It is alsa said that, he transgresses if the act of procrastination
recurred, which is the most acceptable opinion.

6- The creditor may cancel the contract of the due debi:-

It is the right of the creditor, at the incidence of procrastination from the debtor,
with no legitimate reason, to cancel the contract of the due debt, such as the sale and
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“If the debtoy is

In a difficulty
Grant him time
Till it is easy

For him to repay.”

I the debtor in difficulty had (Mal) wealth on the trust of a rich person, the ruler
would compel the one in difficulty to obtain his (Mal} from his rich indebtor and hence
be able to fulfil the debts of his ¢reditors.

The Wrongful Procrastination:-

The wrongful procrastination is the one manifested by the well off debtor, whe is
capable of repaying his debts without any excuse. Procrastination from such a person
is one of the major sins, and an injustice incurring the kind of punishment which would
force the debtor to fulfil his obligations, and deter him from committing such wrong
doing in the due rights of the creatures, for the saying of the Prophet, peace be upon
him, “The procrastination from a rich person is injustice.” and his other saying, peace
be upon him, “The procrastination of the well off permits for his defamation and his
punishment.” Iba Al Qayyim said that, there is no controversy among the jursits that
the one who is obliged to pay a right in kind or a< a debt and that he was able to do so,
but he refused to repay it, he is to be punished until he repays it.

The detector of the Shari'a punishments to make the procrastinating debtor fulfil
his obligations, as far as the jurists are concerned, can notice that they do not exceed
the following methods:-

1- Repayment of the debt by the autheritative power:

If the procrastinating debtor possessed a (Mal) from the same kind of the debt on
him, then the authorities would take from him, by the authoritative power and repay
the creditor his due rights justly.

2- Compelting the debtor to sell out his {Mal) to fulfil his debts:-

The jurists stated that the authorities are to compel the procrastinating debtor to
sell out his (Mal} so as to fulfi! the repayment of his debts, when he does not possess the
same kind of the debt due on him. Such action is a kind of egitimate compulsion forcing
the debtor to do what he should have done, by way of doing justice to the claimer of the
right, and alleviating the effect of damage caused to him. However, a debtor is not to
be compelled to sell out his (Mal) for less than the price of the equivalent, because of
the haste done for the purpose of repaying the debt, the thing which might result in the
temporary decrease of the price. Alleviating injustice from the creditor should not
result in causing damage 10 the debtor, for 2 damage is not removed by another similar
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Prevents from forcing the debtor to be hired, we would argue that he should.be
farced to be hired, because earning money and being well-off can either be attained
through exerting efforts or through the opposite, and Allah Almighty said,

“And seek of the Bounty
Of God™?

?o we would fqrce the debtor in difficulty to seek the bounty of God, as Allah
Aimighty ordered him to do 50, by way of repaying his debts and sustaining himself and
his family, not allowing him to waste his time and forget the rights due on him.

This opinion of Ibn Hazm is contradictory to the opinion of the majority of the
people of learning. Ibn Rushd said that, if someone was indebted, and did not have
money to repay that debt, he would be given respite by Allah Almighty until his finan-
cial situation gets better, and he is not to be imprisoned or hired or employed or
exploited because the debt is already in his trust, and so it would not be correct to be
hired for repaying it. This is the opinion of Malik aod the majority of the people of
learning for the verse:-

“If the debtor is

In a difficulty,
Grant him time
Till it is easy

For him to repay.”

This verse is generalized for all those who are in difficulty and are not able to repay
a debt, This is in the case of the impoverished debtor in difficulty, where not all
impoverished (debtors) are in difficulty, while all (debtors) in difficuity are
impoverished, and hence being in difficulty is more generalized than impoverishment.
The debtor in difficulty who is not impoverished is the one who is put in an embarras-
sing situation and subjected 1o damages if repayment of the debt was to be made
urgently, and so he is to be given respite uatil his financial situation gets better, when
he would be able 1o repay his debts without subjecting himself to any damages. Such an
action towards the debtor in difficulty is recommented, for the saying of the Prophet,
peace be upon him, “The one who gives a respite to a debtor in difficulty, Allah would
shade him in a day when there is no shade but His shade.”

As for the impoverished debtor in difficulty, delaying demanding him, until he is
well off is a duty and judging by that is obligatory for the verse from Almighty Allah:-

(1) Surat-yl-Jumu'a verse 10
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debtor refers to the person on whose trust there is (Mal) wealth from the others
whether that right on the trust was already due or delayed, a loan or a commutetion or
a destruction, or otherwise from the stipulators for the affirmation of the debt on one’s
trust.

Procrastination refers to the elongation of the period for the repayment of a due
debt by giving false promises. The elongation of the period for the repayment of a debt
would not be considered procrastination if the debt was a delayed debt in trust and its
maturity is not yet due. It would only be considered procrastination after its due time
and maturity, and the delay in the payment for what is sold for cash, more than the nor-
mal time which people used to take for fulfillment. The procrastination in the repay-
ment of the due debts in the Shari'a is of two kinds:- a rightful procrastination and a
wrongful procrastination. The rightful procrastination is the one manifested by the
debtor in difficulty, who does not find the means to fulfil his debts. This kind of debtor
is to by given respite until his financial situation gets better, while he is earning a living
for himself and his family and trying to fulfil his debts. 1t is not permissible to keep on
demanding him, appearing infront of him from time to time or bothering him for not
being able to repay his debts, because Almighty Allah made a duty on the creditor to
give a respite to the debtor in difficulty, till the time when he attains a better financial
situation, as making a demand for the repayment of debts is only permissible when the
debtor is able to repay and fulfil his obligations, but if financial difficulty was proven,
there is no way to make that demand, or put the debtor in jail for failure to repay his
debts, because punishment is suspended from him until his firancial situation gets bet-
ter. The majority of the jurists, the Hanafis, the Shafies, the Malikis and the Hanbalis
are all on agreement on this point.

Ibn Hazm stated that a debtor, given respite, is to be urged and forced- (by work-
ing harder) so as to earn more money to fulfil his obligations. He derived evidence from
the verse:-

‘Stand out Sirmly
For justice, as witnesses”?

Obliging the debtor to be so, is for making him a manifestor of justice to his creditors
and paying them their due rights with no delay, by way of justice. Butif it is argued that
the verse:-

“H the debtor is

In difficulty

Grant him time

Till it is easy

For him to repay.’?

(1) Sural-ui-Nissa verse 135
(2) Surat-ul-Bagara verse 280



THE PROCEDURE OF THE ISLAMIC (FIQH) FOR PUNISHING THE
PROCRASTINATING DEBTOR

Dr. Nazeeh Kamal Hammad*

The problem of procrastination from the debtor and his delay in repaying the debts
due on him is one of the essential problems which worry a great number of peopie in
our time, as this procrastination implies injustice done on the part of the creditors and
perpetuates great harm on them, the thing which might reach the point of hindering the
movement of money and econornical activities in the society and crippling so many of
the vital interests of the (Ummah}. For this reason the legislations and the legal systems
in the world were concerned about putting an end to this problem, so as to alleviate the
damages caused by procrastination and expose the injustice on the procrastinated cre-
ditor. The regulations in the capitalist societies obliged the debtor who is delaying the
repayment of the due debts on him to pay a pecuniary compensation to the creditor for
the period of delay of payment whatever the reason for that delay was and regardless
of his ftnancial situation.

The Islamic (Figh) jurisprudence has dealt with this problem in another different
procedure which implies justice and equitability, and includes the atmost effectiveness
which would force the procrastinating debtor, who has no legitimate reasons not to ful-
fil his obligations, and pay his due debts in the due time. This procedure comprises a
repulsing penal punishment insuring the fulfilment of the right and the alleviation of
injustice from the creditor, and without harming the debtor or reacting to his injustice
with another kind of injustice.

(Al Mu’ayidat) or Reinforcements:-

‘What is meant by (Muayidat} is all the precautions stated by the Legislator to make
the people obey the fundamental rules of the Shari'a.

These rules are of two kinds:-

a- Fundamental rules which comprise the Shari’a principles organizing the interests of
the servants in their world and in the Hereafter. It is obligatory to protect the limits of
these rules from the transgression of people.

b- Reinforcing rules, which are the rules legislated as means to protect the fundamental
rules from being transgressed. They might be used as incitation to desire or to fear. The

{*) Ex- Professor of Islamic (Figh) jurisprudence and its (Usul) fundameaisls in the faculty of Shari'a In the
university of Um-Al Qura, in Makkah,
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catastrophe, until someone would come and dig into the researches conducted by the
ancestry with the hope to find a solution for it in one of the schools of thought or in one
narration, The situation continued ta be like so for a long time untii the spirit of scien-
tific research and creation almost turned into “mere traditional reporting and copying”.

It is true that the scientific dessertations and the university researches are increas-
ing during the last seventy years, and although they are full of footnotes and references
and following the scientific method of research according to the contemporary style,
but still most of those researches and dessertations remained trapped within the
method of reporting and copying, narrating the incidents with the absence of analysis
and the suggestion of solutions.

As long as the ratification of civilization requires, in the first place, abiding by the
principles descended down with the belief and its lofty values, this ratification would
require, in the second place, the application of the method followed by the ancestry of
this Ummabh, in conducting their scientific reasearches, This is the kind of method
founded on creation and the presentation of the logical practical solutions for all prob-
lems, according to the Shari’a method and the purposes it advocates which include an
awareness of the nature of time and the change in conditions.

For example, the mere talk about the phenomenon of ingratitude of the sons to
their parents and dispraising it and explaining the Shari’a rules it entails without search-
ing into the reasons behind it and without suggested solutions for it, would eventually
mean nothing much, However, the ingrate son would know by common sense, the bad
deed he is committing, even if he did not krow the Shari’a rule concerning his
ingratitude. He would understand naturally that he is indebted to his parents for the
care they gave to him in his childhood and in the time of his weakness. The important
thing in facing this problem is trying to find a practical solution for it, taking in account
the implicit and the explicit causes of that phenomenon, and revealing the factors
affecting it. The situation should be so for every problem in life.

We, in the journal have been aware of this reality even before starting issuing,
when we implemented the rules for publishing, one of which is that the researches
should be directed towards the contemporary issues and problems and the suggestion
of solutions to those problems, be those solutions, theoretical or practical in the Islamic
(Figh) jurisprudence.

Stating that fact, we take our departure point from an absolute belief that there is
no meaning and no use, of any research, to the reader, unless it aims at trealing and
handling one of the issues and problems which face the Muslim in this conlemporary
life. We also depart from another belief that the serious scientific researches, whether
on {Figh) or on the other branches, constitute a fundamental support for the spreading
of the message of this Ummah, and the continuation of its civilization until the time
when all things return 10 Almighty Allah,

And Almighty Allah is the Helper and the Granter of all success.
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A LETTER FROM THE STAFF

Talking about any issu¢ without determining it, and understanding the purpose
behind it, would render that tatk a mere theoretical jargon. As well, conducting a
research on any case without going deep into it and without being aware, would also
turn it into futile nonesense. Hence presenting the problems without suggesting solu-
tions for them would only exacerbate that problem, and subject the audience to empty
speculation, where they would resort to another alternative in which they hope to find
a solution to their problems, even if that solution contradicts with their principles and
their basic values.

So, when we talk, for instance, about a problem or about an issue of the contempo-
rary issues of our time, without identifying its nature, we would present nothing worth-
while to the andience, and when we conduct a research on such an issue withont being
aware of its reality, its causes, and its influencing factors, then that research would
become of no value, and when we talk about the issue without connecting our talk with
a suggested solution then we would only aggravate that problem and se on.

If somebody asked aobut our outlook of the problems in the past and our cutiook
in the present time, one would notice a big difference, such as the difference between
the ground and the pleiades.

In the past, our scholars used to poitt out what theyintend with the problems they

discuss. The research they conduct on those problems was a thorough study of all the
aspects, the social and the religious agpects of the problem. That study, represented a
means by which they discover the secrets of their helief and the values of their civiliza-
tion. To conduct a research on a problem and verify it, tempted them to travel from one
place to another inspite of the difficult conditions then.
A scholar used to travel from Maghreb to the land of the two Holy Mosques so as to be
able to listen to an opinion of another scholar on a certain question. Another scholar
would travel from (Al Sham) in the east to Maghreb in the west so as to be able to verify
acertainnarration. A Scholar from the fand beyond the river would come out to receive
the one returning from Haj or the one who was on a mission of trade 50 as to ask them
about narrations they had heard or 2n independent reasoning on one issue of the many
diverse issues of life,

Our scholars used to find in the ressarches they conducted a source of power for
the Ummabh and the spread of its message and the continuation of its existence. The
prablems they discussed was their means of releasing their energy in research and in
creation through (Ijtihad) independent reasoning, and supporting that (Ijtihad) by all
the knowledge in the framework of the Shari’a method and the purposes it advocates,

With the change of conditions, and the weakening of activities, and the intellectual

stagnation, the spirit of research and creation began to dwindle from time to another
time and from one place to another place. So if a problem occured, it would be like a
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