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* Vol 1V 1952, Thirienth Edition. Contemporary Jurisprudence Rescarch Journal®

The first opinion of the answer is the most correct, according 1o the verse from the
Holy Quran;-

“Bui il one is forced by necessity
Without wiilful disobedience
Nor transgressing due limits
Then is he guiltless.

For God is Oft-forgiving

Most Merciful.(")

Another verse states :-

“When He hath
Explained to you in detail
What is forbidden to you
Except under compulsion
Of necessity. @)

The abstention of the companion Abdutlah Ibn Huzafa Al Sahmi from eating even
under compulsion of necessity is a particular case in which by so doing he did not want
the Roman emperor to rejoice over the easy abdication.

The Shari‘a erigin would still hold effect that it is permissible ¢o eat and drink a
(Muharam) so as to avoid the destruction of the self. So the one who is of a legal age is
prohibited from abstaining from (eating food) under the pretext of expressing injustice
he is subjected to as in doing that cneselfis exposed to destruction contrary to the com-
mandment from Almighty Allah to protect it.

And Allah is All-Knowing

{1} Surat-ul Bagara verse 173
2) Surat-ul AnAam verse 119

-0 -



* Some Fighi Questions®

paid {Dhaman) for that which is obligatory, he would be rewarded for doing so.(!}

In the Maliki school of thought, the rules of Shari'a impose that man must take in
w!mt would keep him. allive, and Shari'a prohibited the abstention from food and drink
with the purpose of killing oneself.‘) Imam Malik estimated the amount permissible to

eat fro:p t_he dead flesh is eating until satisfaction and taking enough supply from it until
a permissible substance is found.®

In the Shafie school of thought, if one feard to expose himself to death because of
lack of food or because of a disease or from being cut off or being exhausted, and he
could not find a (Halal} permissible stuff to eat, and instead he found a (Haram) stuff
such as dead flesh or the flesh of swine or somebody else’s food, he is permitted to eat
that, because if he abstained from doing that he would lead himself to destruction. The

certainty of the occurence of what is feard is not stipulated, only suspecting that is
enough for permission,

In the Hanbali school of thought, the necessity of compulsion which allows for per-
mission is the one which is feard to end in the destruction of the self, if eating and drink-
ing is abstained from, Imam Ahmad said, if one feard for himself from hunger or if he
feard that if he abstained from eating he would not be able to walk and would be cut off
from his company and hence would perish. This is not limited with a certain time."
When he was asked about the one who is under the necessity of compulsion and finds
dead flesh and abstains from eating it, he mentioned the saying narrated by Surroug
who said, “if the one is under compulsion and he would not eat or drink and he died
consequently, he would enter hell.”}

The second aspect is that it is not imperative on the one under the necessity of com-
pulsion to eat or drink from the (Muharamat) prohibited substances, but the whole
matter is the permissibilty and allownance in this case, Evidence of that is derived from
the narration about Abdullah {bn Huzafa Al Sahmi, the companion of the Prophet,
peace be upon him. This companion was imprisoned by the Emperor of the Romans for
three days. The only food available to him was wine mixed with water and roasted pork.
During this period Al Sahmi did not try to touch any of that food or that drink until he
became very weak because of hunger and thirst. Seeing that his condition was that bad,
they let him out of the prison. He said that I know that Allah Almighty granted me per-
mission (to eat and drink) because [ was under the necessity of compulsion but [ did not
rslanl to{gisappdim you-talking to the Prophet, peace be upon him in the religion of
Islam.”

(1) Hashiat, Radu! Muhatar vol 6. P.P. 338-339
{2) Sirejul-Salik, Othman Al Jaali Al Maliki vol 2P. 13
(3) Bidayatui Mujtahid vol 1 P. 476
{4) Mughni Al Muhtai, Al Khatib voi 4 P. 306
sce also Bijirmi AYi Al Khatib vol 4. P.P. 270-271
(5) Al Mughni val. 15 P. 74, and Kashafu) Ghinu, vol. 6 P, 189-195
{6) Kashaful Ghinaa vol. 6 P.P. 189-195



* Vol. [V 1992. Thirteenth Edition, Contempotary Jurisprudence Research Journal®

It is imperative to eat and drink. Refusing to do that would incur punishment. By
cating and drinking one would protect the self as it is the property of Almighty Allab.

Allah Almighty honoured man and attended with much care to his self. Atlah
Almighty ordered man to eat and drink, not only with the purpose of safe-guarding it,
but He Almighty alsc made a reward for man in doing that. In this regard Prophet
Muhammad, peace be upon him, said, “A Muslim is rewarded for anything that he ful-
fills even for the handful of food that he raises to his mouth, "

The second rule is forbidding subjecting the self to destruction.
Allah Almighty said :-

“And make not your own hands
Contribute to (your) destruction” @

And in another verse :«

“Nor kill (or destroy)
Yourselves: for verily
God hath been to you
Most Merciful.”®

There are so many narrations for the interpretation of this verse, such as the narra-
tion by Ibn Jarir, Ibn Abi Hatim about Zaid Ibn Aslam who said that some men used
to go out on expeditions sént by the Messenger of Allah, peace be upon, with no provi-
sions or with provisiors which would finish while they are still in their mission. Allah
Almighty ordered them to spend from what He provided for them and not to throw
themselves into destruction which means perishing because of hunger, thirst and
exhaustion. )

Sa it is imperative that man eats and drinks to avoid the destruction of the self.
However, is it permissible for a person under the compuision of necessity to eat from
the prohibited food such as the dead flesh, the flesh of swine and the like ?

The answer to that question has two aspects;- the first one is the obligation of eat-
ing. In the Hanafi school of thought it is said that eating is for nourishment, and drink-
ing is for quenching thirst, even if it was from a (Haram) prohibited substance, or from
the property of the others, in an amount encugh to enable him aveid destruction. If he

(1) Musnad [mam Ahmad vol 1 P. i77

(2) Surst-ul Baqara verse 195

{3) Surst-u! Nissa verse 29

(4) Tufseer Al Dur Al manthoor vol. | P, 199,
see ulso Tafseer Jby Kathis vol. 1 P, 236



THE RULE ON ABSTENTION FROM
EATING OR DRINKING

An enquirer is asking whether it is perntissible for the Muslim to strike from food
or drink, in objection 10 a discriminating oppression he might be subjected to asa result
of holding fast to practicing his religious rituals in the countries which do nto respect the
right of creed as it used to be the case in the countries which were applying the
materialistic principles which oppose alf religions.

Before answering this question, we should refer to the fact that this kind of expres-
sion is known only in these late times, as manifestation against injustice so as to draw
the public opinion to a particular case or situation, and raise the concern of the world.
The development of the means of communications has helped much in the spreading of
such kind of expression, and man’s concern with the problems of man all over the world
became so conscientious inspite of all the differences and distances which separate
them.

Originally, Islam has forbidden injustice absolutely, in all its kinds and aspects,
whether apparent or hidden. The details of that are found in the (Figh) literature, but
as for manifesting against injustice by abstaining (striking) from eating food or drink-
ing, there are two rules:-

The first rule:-

The self is the property of Almighty Allah. He is the real owner of it in its existence
and its nonexistence, and that man is only a guard of this trust which requisites that he
keeps and safe-guards it through nourishment by food and drink. For this reason Allah
Almighty ordered him to eat and drink as in the verse :-

“0 Ye whe believe

Eat of the good things

That We have provided for you,”"
Allah Almighty also said :-

“Eat and drink.”
And in another verse :-

“0 ye apostles ! enfoy

(All) things good and pure
And work righteousness.”

{1} Swural-ul Bagura verse |72
(2) Surat-ul Muminun yerse 5§
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The truth from their Lord,
He will remove from them
Their {lls and improve
Their condition®?

This because those who
Reject God follow vanities
While those who believe follow
The Truth from their Lord
Thus does God set forth
For men their lessons

By similitude”®

In another verse :-

“Those whe reject God

Hinder (men) from

The Path of God, and resist
The Apostle, after Guidance
Has been clearly shown to them
Will not injure God

In the Least but He

Will make their deeds

Of no effect.

Also part of that rejection is refusing all or part of the Shari'a rules or advocating
adjoining other than the Shari'a of Allah. He, Almighty described those who advocate

that as :-

“If any do Fail judge

By (the light of) what God
Hath revealed, they are

{No better than) Unbelievers. ¥

The verses tackling this meaning are numerous. To sum up this question, we would
say that any group, a sect or a party which rejected or contradicted any one of the
Shari’a (Usul) fundamentals, is considered out of the fold of Islam, and dealing with it
should be according to that. There should neither be any consideration given to any sect
as being affiliated to Islam, and being named as such, nor to its behaviour which may
apparently be taken as close to the Islamic virtues and values.

And Allah is All-Knowing

{1) Surut Mubammad verse 2
{2) Surst Mubammad verse 3
{3) Surat Muhammad versc 32
{4) Surat-vl-Maida verse 44
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To the most grievous penalty
For God is not unmindlul
Of what ye do."

In another verse Almighty says :-

“But those

In whose hearts is perversity, follow
The part thereof that is allegorical
Secking discord and searching

For its hidden meanings

But no one knows

Its hidden meaning except God.”®

And in another verse Almighty says :-

“Those who reject our Sings
We shall soon cast into the Fire
As often as their skins

Are roasted through

We shall change them

For fresh skins

That they may taste

The Penalty: for God

Is Exalted in Power, Wise,®

Included in that rejection is the rejection of the Prophethood of the Messenger
Muehammad, peace be upon him, or disbelieving that he is the seal of all prophets or
bringing suspicions around his message or his Sunnah and the like. Allah Almighty
described the followers of those sects as:-

‘“Those who reject God
And hinder (men) from
The Path of God -

Their deeds will God
Render astray

{From their mark) “

But those who believe

And work deed of
Righteousness, and believe
In the (Revelation) sent down
To Muhammad- for it is

(1) Surat-ul Bagara verse 85
(2) Surat-Al imran verse 7
(3) Surat-ul-Nissa verse 56
(4) Surat-Muhammad verse 1

- 65 -



THE RULE ON DEALING WITH
THOSE WHO REJECT THE SHARIA (USUL)
FUNDAMENTALS

This question has been raised by two enquirers who asked aboul the rule on deal-
ing with the sects which have acquired entities and names and have followers and sup-
porters. The two enquirers have mentioned that some of those sects are alleging some
Islamic notions and aspects. In their question they asked about (Baha’eya) and
{Qadianeia).

Before answering this question, we should mention the reasons and the motives
which lead to the emergence and deviation of these sects, and how their thinkers try to
project and explain their beliefs in such a way to serve their hidden aims, at the same
time when they join these sects only for a limited period of time during which they con-
vince the others that they believe in all the declared aims. It is worth mentioning that
the phenomena of the emergence of such sects is not only found in our time, but the ear-
lier Islamic eras have witnessed the appearance of quite a number of such sects. Prob-
ably the reasons behind this emregence in the past and in the present are the following:-
The first reason is the inclination of some people because of being subject to mental
illnesses, and having at the same time some qualities by which they could attract
people, such as alleging prophethood. News about such people travel from one place
t0 another until eventually their reality is revealed and they end as they first started,

unknown.

The second reason is the action of some factors particularly the international fac-
tors which aim at shaking the foundations of one creed or one civilization, with the
prupose of corrupting it from within so as to obstruct its spreading and weaken its role
by implanting such deviators in these sects and exploiting their energies and their ideas
in the service of the destructive purposes.

The contemporary Islamic history is witnessing the emergence of such deviating
sects which reject the Shari'a (Usul) fundamentals. Some of these rejections are man-
ifested in their allegations against the Holy Quran, distroting its meanings, and giving
interpretation of it to agree with their deviating purposes, or disbelieving some of the
verses or bringing suspicions around them. Allah Almighty described such people as :-

“Then is it only a part of the Book
That ye believe in

And do you reject the rest?

But what is the reward for those
Among you who behave like this
But disgrace in this life ?

And on the Day of Judgment
They shall be consigned
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reason such as the need or handicap such as blindness, or having a big family
or following studies and such virtues, or when he keeps his wealth from some
of his children because of perversity or because of using that wealth in commit-
ting disobediences. It is narrated that it is permissible to do such favouritism” (1}

To sum up this answer, it is not permissible for the equirers father to favour
some of sons over the others as in doing that there is injustice which is prohi-
bited by the Messenger of Allah, peace be upon him, unless that favouritism is
due to a logical reason such as the illness of the favoured, his dire need or when
it is a reward for him for his exerted efforts, and the like. Under all cir-
cumstances a grantor is to favour (any of his sons) while his health condition is
good, and it is not permissible if the grantor was ill. Evidence of that is derived
from what Abu Bakr, blessings of Allah be upon him had done with his daughter
ayyisha. It is also prohibited if it took place after death, because in this situation
it becomes like the will (No will for an inheritor) as the Messenger of Allzh
stated.

And Allah is All - Knowing

(s Al Mughni wal Sharh Al Kabir vol. 6 P. 265.
€2) Suanan Iba Majah vo), 2 P. 906.
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the same prohibition as that of the woman being a sister wife with her paternal
or maternal aunt."

In the Dthahiri school of thought “It is not permissible for anyone to grant
or give as charity to anyone of his children unless he gives each one of them the
same thing "Imam Abu Muhammad Ibn Hazm used as evidence that Abu Bakr,
Omar, Othman and all the companions, blessings of Allah be upon them, all of
them said that, and none of them disagreed on that.®

From all those narrations, it is evident that the jurists disagreed on the ques-
tion of the father favouring some of his children over others in donations or in
granting all his wealth to some and leaving the others. The majority of the jurists
detested such practice, but, however if that takes place, it would be permissible.
Their evidence is that it is permissible for the man to grant, while he is in good
health, all his wealth to those who are not related to him. If he has the right to
do that for foreigners then to his own children it is acceptable. They took as evi-
dence that Abu Bakr granted his daughter Ayyisha some wealth (twenty Wusq
of dates) from his property in (Al Ghaba). In his death bad, Abu Bakr told his
daughter Ayyisha, O daughter, there is nobody more lovable to me to see rich
than yourself, and there is nothing more saddening for me than to see you poor
and as I left you that wealth (twenty Wusq) if you harvested it and took in your
sesion then it is all yours, otherwise today it becomes part of a heritance " (3
As for Imam Ibn Hazm, he thinks that favouritism is not permissible and it is
invalid if it takes place, according to the apparent meaning of Al Noaman Ibn
Bashir.

The third aspect is favouritism for a legitimate reason. In such cases,
favouritism is for a good reason such as the case when the favoured one is more
kind to his father, keeping him company in his old age and fulfilling his needs,
contrary to the one who is not favoured, as the human nature is always inclined
fowards the one who shows kindness. Also there is another reason for
favouritism, such as when the son works in the development of his fathers wealth
whether in trade or in farming, at the time when the other sons would not do
the same. If the father favours the one who is working with him, that would be
considered as a reward to him, as it would not be just to treat him equally with
the others who did not work equally in developing that wealth. Also favouritism
could be as a means of Showing concern and kindness, such as favouring a sick
son or a handicap, or one with a family and he can not provide for their need
and the like. In the Hanbali school of thought it is permissible to do that. Ibn
Quddama said that * if a man favoured some of his children for a specified

(1) Al Mughni Wal Sharh ul Kabir vol. 6 P.P. 262-263.
(2) Al Muhala vol. 8 P.P, 9597

(3) Muwatta. Al Imam Malik P. 533 and also
Bidayat-ul-Mujatahid vol. 2 P.P, 327-328.
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between ones children. In the Hanafi school of thought Abu Yousuf said that,
i1 is from justice 10 treat ones children equally in donations, a male is not to be
favoured over the female. Muhammad also mentioned that a man must not pre-
fer his children over one another in donations.” Imam Al Kasani said that, in
the saying of the Prophel, peace be upon him “return it” there is indication ta
the equal treatment between ones children in donations, because in ireating
them equally, they would love one another, while preference between them
would bring about hatred between them and repulsion. Altough favrouitism is
altowed for the one when he takes the right to do what he wants with his prop-
erty, but there is no justice in doing that.‘” What is celebrated in the Maliki
school of thought is that it is detestable that a man grants all or most of his
wealth to some of his children, whether young or ill. But if he grants part of it,
it would be acceptable. However, if the detestable thing happens, it would be
accepted but on the fulfitlment of two conditions, the first condition is that pos-
session of the grant should have taken place before the death or the illness of
the grantor, and the second condition is that the other children should be pro-
vided for, and not to be deprived during the life time of their father, so that they
should not be forced to claim for their provision. If those two conditions are not
fuifilled then the grant should be recuperated.’

In the Shafie school of thought it is recommendable that children are nol to
be treated on favouritism when donating gifts, according to the Hadith narrated
by Al Noaman. Imam Shafie said, “when children are treated with preference
there wounld be nothing to prevent those who are not favoured from not showing
kindness to their father, and as the relatives would say 1o one another what the
foreigner would not say, then if the father favoured some of his children with
a grant, then it would be correct. “Imam Shafie, mercy of Allah on his soul used
as evidence what the Prophet, peace be upon him, said in the Hadith of Al
Noaman Ibn Bashir, “get witness on that other than me. So if the matter was
not correct then, he, peace be upon him would have shown that to the man and
would not have ordered him to get another witness".()

In the Hanbali school of thought a grant should be recuperated in case that
there is favouritism among the children. They think that the saying of the
Prophet, peace be upon him “get another witness other than me” and * treat
them equall” is an indication of prohibition, because he, peace be upon him
named that injustice and ordered that it is to be recuperated and refused to stand
witness on that. So injustice is forbidden and the order imposes obligation, and
also that favouritism among the children brings about hatred between them and
the disconnection of family ties. He, peace be upon him prohibited that practice,

(1) Badayic-ul-Sanayie vol. 6 P, 127

(2) Badyie-ul-Sanayic

{3) Al Fawakib-ut Dawani vot. 2 P.P. 173.174 Also see
Awjaz-u] Massalik vol. [2 P.P. 253-262.

(4) Al Majmo vol. 15 P. 367,
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For God is well - acquainted
With all that ye do D

Allah Almighty affirmed that meaning in the verse :-
“God commands justice™®

This command in its words and meanings is an order which obliges the
ordered to avoid injustice and acknowledge the right and justice in all its aspects.

The second aspect is the particular aspect which advocates the impermissi-
bility of the preference of the father of any of his sons and daughters over one
another. It is a duty on the father to be just and treat his sons and daughters
with equality in donations and the like. The Messenger of Allah, peace be upon
him indicated that clearly in his saying :-

Be just among your sons and daughters in your donations.”

According to what is narrated by Al Noa’man Ibn Bashir, blessings of Allah
be upon them that he said, my father pave me something, and Omrah Bint
Rawaha said, I would not be contented until you make the Messenger of Allah,
peace be upon him a witness on that. Then he, Al Noa’man’s father came to the
Messenger of Allah, peace be upon him, and said, I gave my son from Omrah
Bint Rawaha a gift, but she told me to come and tell you, Messenger of Allah,
about it. Then the Prophet, peace be upon him asked, have given all your chil-
dren the same thing ? and the man said no. The Messenger of Allah, peace be
upon him said, fear Allah, and be just among your sons and daughters. Then
Beshir returned what he gave to his son Al No’aman. This Hadith had been nar-
rated in a number of ways one of which is the saying of Prophet Muhammad,
peace be upon “I will not be witness on an injustice” and in another narration,
“would it please you that your children show kindness to you in the same degree
? And the man said yes, then the Prophet, peace be upon him said, you treat
them similarly "®

Inspite of the different narrations of the Hadith, nevertheless, it so clear in
the emphasis made by the Prophet, peace be upon him, of justice between ones
sons and daughters, and his forbidding the preference of some on the others,
because in doing that there is injustice and violation of the rules of justice which
is ordained by Almighty Allah on His servants.

The jurists have taken this Hadith as evidence of detesting preference

(1) Surat-ul- Majda verse 8

(2) Surat-ul Nahl verse 90

{3} Fath-ul- Bari, Shavh Sahik-ul Buhari Ibn
Hajor-vol. 5 P. 249

(4) Same above reference P. 250, also see Nawawi, vol, 1
P.P. 65-69 - Also Naylul Awtar vol. 6 P. 109-1 14,
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THE RULE ON FAVOURITISM
IN MAKING (HIBA) GRANT

This question has been raised by an enquirer who said that he is one of three
brothers, and as he is living away from the place where his father and his other
brothers live, he came to know that their father is treating the other brothers
with favour over him, and he the enquirer does not know any reason for that
favouritism, and he is gquiring whether their father has the right to do that.

f

The answer to that question has three aspects:- Firstly: a general aspect
which is that justice is a Shari’a principle, and it is the right of Almighty Allah
in His relations with His creatures, where He Almighty says in the Holy Quran :-

“We shall set up scales

Of justice for the day

Of judgment, so that

Not a soul will be delat with
Unjustly in the least.

And [f there be

{No more than) the weight
Of a mustard seed

We will bring it {to account)
And enongh are We

To take account.V

Justice is ordained by Almighty Allah to be fuifilled by His creatures. They
are obliged by it in their dealings and transactions, as He Almighty perceived the
need of His creatures to justice so that they lead settled peaceful Jife. It is the
Wisdom of Almighty Allah which made that justice 10 be a public duty imposed
on every man and woman inspite of their religion, their race or their kind. On
this concern Allah Almighty says :-

“0 ye who believe

Stand out firmly

For God, as witnesses

To fair dealing, and let noj
The hatred of others

To you make you swerve

To wrong and depart from
Justice. Be just : that is
Next to Piety : and fear God

{1) Surat-ul-Anbiya verse 47,
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Whalt is meant by that is that the (Muharam) forbidden substance has changed its
form, its nature, its characteristics and its name, and it acquired another different com-
position. Imam Ibn Hazm explained that by saying, “if the characteristics of the impur-
ity or the prohibited substance are changed and the name it was known by no longer
existed, and it acquired another name, mentioned with the (Halal) pure substances,
then the (Najiss) impure substance is no longer that (Haram) substance, but it became
something else.”") As this transformed substance is no longer a (Muharam) it is per-
missible to use it as medicine.

To summarize all that up, the suspicion of the enquirer that the medicine he is
using is (Muharam) should not be taken as a criterion for judgment, because the
enquirer does not have the knowledge of how the medicines are manufactured and
what they are composed of, as suspicion is the most belied of talk, as Prophet Muham-
mad, peace be upon him stated.® But if the enquirer knew beyond no doubt that, after
being told by a physician or a pharmacist that the medicine he is using is oviously from
the prohibited substances, then he has to ask the second opinion of a different trusted
physician to give him a different prescription in observance of the verse from Almighty
Allah :-

“0 ye who believe
Eat of the good things
That We have provided for you."”

And Allah is All-Knowing

(1) Mujum Figh Al Imam Ibn Huzm vol. 2 P. 1012
{2) Al Lulu- wal Marjan vol. 3P, 1%
(3) Surat-ul-Bagara verse [72
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The question here is that, is medical treatment considered the same as the rule on
the compulsion of necessity 7 Or in other words would it be permissible for a patient to
take what is (Muharam) forbidden, with the purpose of cuting himself from his iliness?
There was controversy in the answer given to this question. Those who advocate for

rmission state that Prophet Muhammad, peace be upon him permitted for Abdur
Rahman Ibn Awf to wear silk clothes as cure, because he suffered from a rash. Those
who advocate for impermission state as evidence that Prophet Muhammad, peace be

upon him said, *Allah Almighty did not make the healing of my Ummah in something
forbidden for them. (!

Impermission in this case is the most correct, because there is a big difference when

being compelled to eat and when being compelled to use as a treatment. In the case of
eating or drinking, compulsion is understood, because not doing any of those would
expose onself to death undoubtedly, whereas compulsion to use as treatment is not
final, because since man discovered medicament, no one was definitely sure of the
result of any medicine.
In almost all cases the success of a medicine or otherwise depends on probability. In
other words, nobody can say today that such and such prohibited substance is definitely
essential for the cure of such disease. Therefore compulsion for the use of a certain
medicine remains indefinite, and hence it is difficult to hold the case of medication
analogous with that of being compelled to eat or drink.

However, if the prohibited substance has changed from its original natural state
into another different state, then the jurists have different opinions on that. lmam
Muhammad, the companion of Abu Hanifa said that “when (Najassah) impurity, is
changed in nature and characteristics, it would no longer be considered (Najassah) as
it had lost the qualities which make it so. It becomes like the wine when it turns into vin-
egar. According to the Hanafi school of thought there are different opinions. For
instance if (Najassah) fell on a place on the ground and it dried out, and there was no
trace of it, Salat on that Place would not be permissible.

Similar (o this saying is the saying of Ibn Al Ya'arobi in his book “Ahkam al
Quran” if necessity compells the use of the dead animal for medicine, it is ¢ither used
as it is or it is used after being burnt. If it is transformed after burning, Ibn Habib said
that it is permissible to use it for medicine and for Salat," ¥

Similar to this saying is what Sheikh of Islam Ibn Taimeya had stated that, “the
impurities prohibited by Almighty Allah, such as the dead animal, the blood, the flesh
of swine and the like, if it fell into water or any other liquid until it dissolved completely
in the liquid beyond any trace, then there is no dead flesh, no blood and no flesh of
swine ... et ™

(1} Bidayatu) Mujtahid vol. | P. 476
(2) Badayie Al Sanayic vol. | P, 85

(3) Abkam Al Quran vol. | P, §9
(4) Al Faiawa vol. 1 P. 252
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“He Hath only forbidden you
Dead meat and blovd

And the flesh of swine

And that on which

Any other name hath been invoked
Besides that of God

But if one is forced by necessity
Without willful disobedience
Nor transgressing due limits
Then is he guiitless

For God is OR-Forgiving

Most Merciful «("

And in another verse, Allah Almighty says :-

“When He hath
Explained to you in detail
What is forbidden to you
Except under compulsion
Of necessity, %)

And in another verse, Allah Almighty says :-

“He hath only forbidden you
Dead meat and blood

And the flesh of swine

And any (food) over which
The name of other than God
Has been invoked

But if one is forced by necessity
Without willful disobedience
Nor transgressing due limits
Then God is Olt-Forgiving
Most Mereiful. &

What is meant by necessity here is when one is corpelled and does not have any
other choice. The jurists are on agreement that it is permissible to eat from dead flesh,
the blood, flesh of swine, and the like, just enough to stop hunger, and some of them
narrated that it would be permissible to eat up 10 one’s satisfaction. ¢

{1) Surat-ul Bagara verse 173
{2) Surat-ul Ara‘am verse 119
(3) Surar-u) Maida verse |18
(4) AlOm vol 2 P. 252, Al Mughni vol. 11 P. 78
Nihayat ul Muhtaj vol. 8 P. 159, Fulawa Ibn Taiymeya vol 21 P.&0

- 56 ~



* Some Fighi Questions”

ing of Prophet Muhammad, peace be upon him, “it is nol a medicine, but it is an ill-
ness.”

The second fold, is the impermissibility, in general, of using a (Muharam) as
medicine, for the Hadith, “and do not be treated by a (Haram)" Exception is made to
using the other impure substances, other than wine, as medicine. Those who stated that
derived evidence from that narration about those people from the tribe of (Orinah)
who came to Madinah and gave their allegiance to Prophet Muhammad peace be upon
him, and as the climate of Madinah was different from the climate of their region, they
got sick, and they complained to Prophet Muhammad, peace be upon him, who
suggested for them to go out in the desert with his shephard and drink from ihe fresh
milk of the camels. They did so and they got better and killed the shephard and took
the animals.®

There are two conditions to be fulfilled for using the impure substance as
medicine. Firstly:- The inavailability of a pure substance to take as alternative. In case
that the pure alternative is found, so it becomes forbidden to use the impure one.

Secondly:- The applier of the treatment must know that or be told by a trusted Muslim
physician that no other substance could replace thatimpure substance for treatment.”?

Thirdly :- Using poisonoussubstances as medicine. Al Mawardi defined poisonous sub-
stances as being divided into four categories; the first one is the substance thatleadsto
death whether taken in a small dose or a large dose. Using such substance as medicine
is (Haram) frobidden, in observance of the verse in the Holy Quran :-

“And make not your own hands
Contribute to your destruction.”

The second one is the substance which leads to death if taken in a large dose. To
take a large dose from that substance for medicine is (Haram) but taking a small dose,
if not harmful, for medicine is permissible. The third one is the substance which leads
to death in most cases and sometimes it does not. On such substance Imam Shafie said
that it is permissible to use it in one situation and in another he stated that it is not per-
missible. The followers of Shafie took that as being permissibie, if it was taken as
medicine, and as impermissible if it was not useful for medication.®

Compulsion of Necessity :-

A text in the Holy Quran permitted for the consumption of (Muharam) forbidden in
case of necessity, in accordance with the saying from Almighty Allah :-

(1) Sahih Al Bukhari vol. 8 P, 43

(2) Al Majmo, sharhul Muhazab vol. ¢ P. 50-52 also
Nihyatul Muhtaj vol, 8 P. 14

(3) Naylul Awttar val. 9 P. 94, Al om vol, 2 P. 246-247
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THE RULE ON USING A (MUHARAM)
AS MEDICINE

This question is being raised by an enquirer who stated that he is being treated
from a chronic illness, and he suspects that the medicine he is given contains an ingre-
dient which is (Muharam) forbidden. When he enquired about that from his doctor, the
doctor told him that that problem does not concern him, and the medicine given to him
was the only treatment available.

The enquirer is asking about the Shari’a rule on that, and whether it is permiSSil?le
to stop using that medicine or continue using it inspite of his suspicions that it contains
something (Muharam).

The answser on this question is three - fold. The first one is the impermissibility of
using wines and what is in the same consideration as medicine or getting treatment from
it, according to what is narrated that Tariq Ibn Suwayid Al Ja'afi asked the Prophet
peace be upon him about wine, and the Prophet, peace be upon him forbade him from
making it. The man said that he only makes it for medicine, but the Prophet, peace be
upon him told him, that it is not medicine, but it is illness. “It is also narrated that the
Prophet, peace be upon him, was asked about wine and whether it is permissible to use
it as a vinegar ? And He, peace be upon him said No.”(")

Abud Darda, blessings of Allah be upon him said that the Messenger of Allah, peace
be upon him said, “Allah Almighty sent down the illness and the cure, and made for
every illness a cure, so treat yourselves for cure, but do not be treated by a (Haram) (2)
forbidden. These Ahadith indicated that it is impermissible to use wine as medicine as
it is originally a (Muharam) forbidden, and what is originally forbidden, it is forbidden
in its branches as well. The Ahadith also indicate that wine in itself is not medicine, and
it is not good for the treatment of illnesses, but in truth, it is an illness. No one would
hesitate in our time to acknowledge the truth of what is told by the Prophet, as many
of the illnesses, suffered from in the contemporary societies are resulting from the con-
sumption of wine in such a way which exhausted the human energies and turned those
consumers of wine into paralysed addicts.

(Khamr) wine includes all that weakens the mind and intoxicates it and paralyses
the limbs. Any thing of the kind and nature, as the drugs, in their different names and
kinds, are taken in the same consideration, and hence using that as medicine is also for-
bidden. It makes no difference whether treatment by it was total or was partial because
what was harmful as a whole is also harmful as a portion. All that is included in the say-

(1) Nawawi, Sahih Muslim vol 13 - PP, 152-153
(2) Naylul Awtar vol. 9 P. 93
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eamed from the drug lrade, then that would have been bluffing and using tricky
methods to go around the impermissibility of such earning in such kind of forbidden
dealings. And so the pruposes and the motives would remain some of the important
questions for which the Shari’a is very much concerned to consider in the dealings so
that the dealing becomes a correct one, devoid of all sins and harms.

Allah is All-Knowing
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of the debt, then that act is not permissible, because it is considered as usury, Alsoif
the purpose of marriage was the legalization of the marriage for the one who divorced
three times, then that marriage contract is false !

In the Shafie school of thought consideration is given to the apparent thing in the
contract. imam Shafie, mercy of Allah be upon him, said in this concern “what I think
is that any contract which is correct in appearance, I would not invalidate with an
accusation or with a habit between the two interactors, and I would permit as correct
from what appears in it. I would not venture to investigate their mtent because if the
intent had come to appearance, it would have invalidated the sale.”

In the Hanbali school of thought the purpose should be looked into. Imam Ibn Al
Qayyim summarized the view point of the Hanbali school in this concern by saying:-

“The Shari’a principle which should not be violated is that the purposes and the
beliefs are considered in the behaviours and the worships, as they are considered in the
sacrifices and the worships. The purpose, the intent and the belief would make the
thing (Halal) permissible or (Haram) forbidden, correct or invalidated, an obedience
or a disobedience.”?® He also stated that “the intent is the soul of the deed and its sup-
port. The deed follows the intent. It becomes correct by its correctness, and invalid by
its invalidity. The Prophet, peace be upon him had already given the everlasting and
sufficient statement in this concern which states,” Actions are but by intentions, and
every man shall have but that which he intended. “This Hadith indicates that a deed will
not take place without the intention, and that the doer of a deed will get nothing more
than what he intended. This statement comprises the worships, the dealings, faith, the
vaws and all the contracts and the deeds. So the one who intends from the sale, the con-
tract of usury, his sale would be considered usurious. The apparent method of the sale
would not intercess for him. The one who intends by the marriage contract, the legali-
zation of the marriage of the divorced one, he would be considered so and the appear-
ance of the contract would not save him because he had intended that.®)

1 say :- Mostly, this opinion is the correct opinion. If the purposes and the motives
in the questions of worships are left to the knowlege of Almighty Allah, then the ques-
tions of dealings and interactions between the people in the affairs of their lives, their
dealings, the examination of the motives behind their dealings, would protect their
rights. So if the marriage contract for legalization is permitted, that would cause much
harm to one of the parties or to both parties if they had good intentions behind that mar-
riage. If the sale of grapes is made permissible for the one who would make wine out
of it then that would be an encouragement for the spread of the (Muharam) forbidden.
If a gift from a debtor to a creditor is made permissible then that would be usury and
exploitation of the debtor. If money washing is allowed in any form, for the money

(1) Al Mudawana Al Kubra vol. 2 P, {71

{2) Alom vol. 3 P. 74

{3) Aslam Al Muwagicen vol. 3 P.P. 107-108.
{4) Aslam Al Muwagieen vol. 3 P, 123
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resulls in a Shari’a effect in some behaviour, without the need for the existence of an
explicit will indicating it" (),

But whea the intent is expressed by an explicit will, would it be necessary to look
for the concealed reason behind that will, and how its appearance coincides with its
essence, or whether the rule applies immediately after existence of that will ? To answer
this question we must differentiate between the questions of worships and the question
of dealings and interactions. In the worships the deeds of man are looked at from their
appearance without trying to discover the essence, because these deeds are for the sake
of Almighty Allah, and He is the only one who can see the sincerity of that, and as we
said, this is refuting any other evidence. The Messenger of Allah, peace be upon him
disapproved the action of Usama Ibn Zaid who killed a man, after the man had uttered
the testimony, assuming that that man only uttered the testimony, fearing to be killed
if he had not. Then the Prophet, peace be upon him exclaimed, would you not open up
his heart and see what is inside it 2.

Prophet Muhammad, peace be upon him, emphasized that a man is to be
judged by what appears from him concerning worship, and said about the man
who attends with the (Jama®a) of Muslims, if you see a man used to come to the
mosque, .then you witness for him 1o be a faithful one.’® This Hadith indicated
two things, that a deed is to be judged according to appearance, and there is no
need to dig into the purposes behind it. However, the purpose should not be
ignored if what appears from the intent does not agree with its reality. If it was
proved that the purpose of the one who attends with the (Jama’a) of Muslims
was to spy on them or 10 serve their enemies, then he should be treated in accor-
dance with the purposes which appear from him.

As for searching about the purposes in the dealings and transactions, the
jurists have different opinions. In the Hanafi school of thought what appears to
be the intent is to be considered, without looking into the purposes behind that.
So if the prupose behind the marriage contract was lepalization of the marriage
of the one who has divorced three times, then the marriage is a correct marriage
even if the legalization was not uttered, and the other conditions of marriage had
been all fulfilled.® A seller of juice is not obliged to know the intent of the
buyer behind buying the juice, whether he is going to use it as wine or not,
because seiling juice in itself is (Halal} permissible, and it is not the duty of the
seller to search for the purpose of the buyer.®

In the Maliki school of thought, the purpose behind the deed must be known. So
if the debtor gave the creditor a present with the prupose of postponing the repayment

(1) Al Khartab, Mawahib Al Jaleel vol. 4 P. 101
(2) Sahih Muslim, Al Nawawi vol. 2 P. 99.

(3) Musaad Imam Ahmad vol. 3 P. 68

(4) Sharh FAthal Ghadir vol 4, P.P, 181-182.

(%) Hashiyat Redul Muhtar vol. 4 P. 592
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fights so that the Word of Allah become the upper word, is the one who fights for the
sake of Allah™("

As such the intent determines the correctness or invalidity of the deed.

The origin in the question of worship is that the place of the intent is the heart with-
out the need to utter that, because worship is for Allah alone, who knows what is con-
cealed in the soul of His servant.

The majority of jurists stated that it is not necessary to utter intent, because it had
not been known about the Prophet, peace be upon him, or about his companions, bles-
sings of Allah be upon them to have done so. Other jurists said that it should be uttered
in some worhsips such as Haj, (Hady) and the sacrifice.

As in the case of dealings and interactions, the intent alone is not enough to pro-
duce a Shari’a result in the contracts and the other interactions. There must be an evi-
dence to that. In the Hanafi school of thought the contracts of sale or the contracts of
the lease would not be concluded through intent alone, but it should be accompanied
by explicit utterance and deed.® In the Shafie school of thought the intent alone is not
satisfactory and that the sale would not be satisfactory except by offer and accep-
tance.® In the Hanbali school of thought the intent alone is not enough to bring about
a Shari’a result, but it must be explicitly expressed by what refers to it. Ibn Al Qayyim
said, “words are made to express what is in the soul.” He mercy of Allah be upon his
soul said, “Allah Almighty created the words for his servants and created their mean-
ings so that they be able to express what is in their souls. When one needs something
from someone, he would identify what he needs by the words that convey that meaning.
The wills and the intents are also expressed through the words, and so are the rules on
them. These rules are set simply on what the one intends without being expressed. In
case of mistake, Allah Almighty pardoned the (Ummah) for what they intended but did
not carry out, and what they have uttered mistakenly, forgetfully or what they have
done under duress, if they did not intend the meaning of what they had uttered. Then
he said if the intent combines with the meaning of the utterance, then the rule would
incur.

This is a Shari'a principle which is one of the requisites of the divine justice,
because the notions and the ideas and inner thoughts of the self are not included under
choice. If the rules are based on them, there would have been great difficulty on the
(Ummah), but the Grace of Allah and His Wisdom would not allow that.®

This is the summary of the opinions of the jursists, except what is narrated in the
Maliki school of thought. Some jurists from this school stated that “Niyah (intent)

(1) Alulu Wal Marjan vol. 2 P. 260

(2) Ibn Najim Al Ashbah Wal Nazayir P.P. 24,48,49, and Radul Muh tar vo. 4 P. 516
(3) Seyouti, Al Ashbah Wal nazayir P, 294, Al Majmo vol. 9 P. 162

(1) Aalam Al Muwaqeen Min Rabil Alameen vol. 3 P. 105.
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SOME FIQHI QUESTIONS

THE EFFECT OF THE INTENT
ON CONTRACTS AND DEEDS

An enquirer has asked about the importance of intent in the behaviour and the
deeds of the Muslim, and the effect and rules that result from it, and is intent a condi-
tion for the correctness of the deed or the behaviour ?

In answering this question, we state that the intent has the atmost importance in
the behaviour and the deeds of the Muslim. Itis an implicit will only known to Almighty
Allah. In this concern He, said :-

“(God) Knows of (the tricks)
That deceive with the eyes
And all that the hearts

(of men) conceal”™®

And in another verse Almighty said :-

“Tt was We Who

Created man, and We Know
‘What dark suggestions his sou}
Makes to him”®

As man is the source of this intent, Allah will call man to account for it, by that for
the rights of Allah or for the rights of His creatures. On this concern, the Prophet,
peace be upon him said,” Actions are but by intentions and every man shall have that
which he intended, the one whose intent was to migrate in the sake of Allah and in the
sake of His Messenger, then he will have that, and the one whose migration was for a
worldy affair or for a woman to marry, then his migration will be for that purpose.”®

Concerning the rights of Almighty Allah, the reward for the worship would be in
accordance with the intent of the worshipper; if it was for the achievement of a worldly
affair, then he will have nothing more than that. For instance, the one who pays Zakat
without a devoted intent for the sake of Almighty Allah, then his deed would not get
him any reward or drop any punishment from him. The one who enters (Jihad) only to
boast about his personal courage, his deed would be in vain. When the Messenger of
Allah, peace be upon him was asked who is the man who fights for the sake of Allah,
the one who fights out of courage, or the one who fights out of enthusiasm, or the one
who fights out of hypocrasy 7 Then the Prophet, peace be upon him said the man who

(1) Surat-ul-Mumin verse 19
(2) Surat-ul Qahf verse 16
(3) Alulu Wat Marjan vol. 2 P.P. 260-261
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bill, not like the cheque which is payable at the moment of presentation, so it is always
a means of fulfillment and not of credit.

Being a means of credit the commercial paper does not force its bearer to wait until the
time of its maturity. The beneficiary can obtain its value immediately from a bank or
endorsing it to his creditor. Also the draft may be treated as a means of credit if it was
issued for a limited period of time or if it was designatable.

The Corporations :

One of the most important outcomes of recognizing the company as a corporate
body is that it will have a financial responsibility independant of the responsibility of its
associates. This independance has some aspects most important of which are :-

1 - The responsibility of the corporation is the general guarantor for the creditors of the
corporation.

2 - The share of the partner or share holder is moveable. Since the share helder submits
his share, the ownership of that share is relayed to the corporation. The only thing the
share holder would have after that is a debt on the responsibility of the corporation and
what he obtains as profits from that share. All the rules applied on the rights of the
moveable nature are applied on that share even if the share submitted was in the form
of a real estate.

3-Itis not permissible to carry out clearance by mixing the debts of the corporation and
the debts of its associates or share holders because the financial responsibility of the
corporation is independant of the share holders.

4 - Independence of Bankruptcy :- Bankruptcy of the company does not necessarily lead
to the bankruptcy of the share holders, because of the independant financial respon-
sibilities of the one from the other.

This is true as far as the associations of capitals. But for the partnership and joint com-
panies, the bankruptcy of the company would mean the bankruptey of the share hol-
ders where there is a bankruptcy of the company and a bankruptcy for each one of the
share holders.

Therefore, it is seen that for the associations of capitals, the responsibility of the
association is the general guarantor for the creditors of the association only and not the
creditors of the share holders. This means that it is permissible to mortgage the prop-
erty of the association or part of it as a (Dhaman) of the debts of the association. But
it is different as in the case of the partnerships. The partner has joint responsibility as
regard to the debts of the partnership not only limited in the capital but in all his prop-
erty, and s0 it is permissible to mortgage the property of the partner or the property of
the partnership as a (Dhaman) for debts on the joint company.
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with the aim of transferring ownership. The relationship between the endorser and the
endorsee is governed according to the rules of the mortgage. So the endorsee under-
takes to keep the bill safe and retains its value on its maturity and takes the relevant pro-
cedures in case that payment was not available. If the bill matures before the maturity
of the debt guaranteed by the mortgage, then the endorsee would cash the bill and
acquit his debts from it and would return the remainder to the endorser. But if the debt
matures before the maturity of the bill, and the endorser did not pay the debts on him,
then the endorsee would take the procedures of action on the mortgaged bill. In this

case he would obtain permission from the court to own that bill or sell it to one of the
banks.

Secondly :-
For The Other : what is meant by the other here is the one who is indebted through a bill

2 - The Draft :-

This is a bill of exchange in which the issuer undertakes to pay a certain amount of
money on a certain date for the order of someone else named the beneficiary. Only two
persons are involved, the creditor and the debtor. The beneficiary is allowed to endorse
that draft to someone else who might endorse to another party until enventually pre-
sented for acquittal on maturity.

3 - The cheque :-

This is a triparty document including an order issued by the drawer payable to the
payee which is usually a bank which would pay immediately on presentation a certain
amount of money to the beneficiary. This cheque can also be exchanged through
endorsement when it includes the condition of authorization, and through delivery if it
was made to the order of the bearer.

‘The Functions of The Commerical Papers:-

1 - The commercial paper is a means of putting the payment contract into effect. The
bill of exchange was used as a means of money transfer from one place to another so as
to avoid risks, but is has rendered this function to the cheque, transfer orders and postal
remittance orders.

2 - Means of Acquiltal :-

Commercial papers are substitute of money for the settlement of debts. Acquittal
through them is considered natural acquittal, the same as money, and their bearer may
obtain their value in cash from one of the banks.

3 - A Means of Credit :-

The term of time given to the debtor is considered as credit for him through the
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contacts. It is to be noticed that when a trader sells out the material commodities in his
shop that would not be interpreted as selling out the shop or place as long as the moral
factors or elements still persist. So the business location can be sold, and what can be
sold can also be mortgaged according to the rules of mortgage in the Islamic juirspru-
dence. Hence a business location is permissible to be mortgaged as a (Dhaman) of 2
debt on the owner of that place. When the debt is mature and payment was due and the
owner failed to meet that obligation, then the mortgagee is allowed to sell the place to
retain his debt and deliver the remainder to the owner- the mortgager.

The Commercial Papers :-

These are bills of exchange which are issued in accordance with certain formats,
They are interchangeable and they represent a right for a payable obligation,
immediately on presentation or in an agreed upon duration. The commercial traditions
accept them as a means of fulfilling obligations.

The Commercial Papers Adopted
By The Saudi Commercial system :-

1- The Bill :- This is a triparty commercial paper which includes an order from a person
who undertakes to pay for a third party or the beneficiary or the carrier of the bill a cer-
tain amount of money immediately on presentation of the bill, or at any other time set
later. The beneficiary mormally would not keep the bill untill the time of its maturity,
but would rather exchange it for cash after endorsing it to someone else and so forth
from one hand to another until eventually cashed at maturity.

Exchange of Bill By Endorsement :-

A bill can be exchanged through endorsement, even ifit is not mentioned explicitly
that it is payable to the (order of). If the drawer mentions on it (not to the order) or any
other similar expression, then it would not be exchanged unless under the conditions of
the promissory note. Endorsement if done in writing on the bill itself or on a separate
paper attached with the bill, and signed by the endorser.

Endorsement is of three kinds ;-

a) the complete endorsement b) the authorizing endorsement whichg relegates all
the rights resulting from the bill except ownership c) the insurance endorsement which
is like mortgaging the affirmed right in the bill for the one for whom endorsement is
made as a (Dhaman) of a debt on the endorser.

Effects of the Insurance Endorsement

Between The Endorser and The Endorsee :- The insurance endorsement of the bill
would not entail the transfer of ownership to the endorsee, but he is permitted to pos-
sess it in his capacity as mortgagee. So if the endorsee endorsed the bill that endorse-
ment would be only considered as authorization, and he is not allowed to endorse it
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The most favoured opinion is that of the Shafies which states that the mortgage is
not connected with any of the disconnected growth.

Expiry of The Mortgage :-
The mortgage expires for any one of the following reasons:-
1 - The damage of the mortgaged property because of a natural catastrophe.

2 - The cancellation, by the mortgagee of the mortgage contract even without the pre-
sence of the mortgager.

3 - Acquittal from all debts.

4 - The mutual cancellation of the mortgage contract. The Hanafis stipulate that the
morigagee returns the mortgaged property to the mortgager so as to release the sei-
zure.

5 - The cessation of the mortgager's ownership of the mortaged property.

6 - When the benefit of the mortgage is due to somebody other than the mortgager. If
the mortgagee held the mortgage in his possession and discovered that its beneficiary
is other than the one who mortgagted it, he should return it to the original ower and the
mortgage would be invalidated.

7 - If something was stipulated in the mortgage contrary to the purpose of the mortgage
such as stipulating that the mortgagee owns the mortgaged property when payment of
the mortgage is due and that obligation was not met. The majority of jurists say that in
such a case the contract is invalidated, and the Hanafis say that only that condition is
invalidated.

The Mortgage in The Present Time :-

(The Innovations of Trade)

The Business Location :- This is a moral movable asset which includes all the moral and
the material elements specified for the practice of the trade profession. Itis called the
shop or the business firm according to the type of business dealt in. Sometimes it is
named the trading office.

The Rlements of The Business Location :-

The business location consists of some material elements such as the commodities,
equipment and tools, and some moral elements such as business contacts, the commer-
cial name, the right of rent, the trade name, the commercial address, the patent rights,
the commerical signs and the identify signs. It is understood that not all the moral ele-
ments would be available in all business locations except the element of the business
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only ridding and milking because the living conditions of the people are changed now
as well as their habits and practices.

The Growth of The Mortgage :

Growth is of two kinds :- a connected growth such as fruits and a disconnected growth
which is resulting from the origin such as the off-spring and milk; or it might be consi-
dered as resulting from the origin such as earning and the rent. There is no controversy
between the jurists on the permissibility of incorporating the connected growth with the
mortgage, but the controversy is over the disconnected growth.

1 - The Hanbalis state that all kinds of growth whether connected or disconnected are
considered part of the mortgage.

2 - The Shafies state that the mortgage is separated from all the disconnected growth
whether from the origin or was made as earning.

3 - The Hanafis differentiated between the growth resulting from the origin such as the
off-spring and the milk, which is considered part of the mortgage, and between the
growth which is not resulting from the origin such as earning and this is not considered
part of the mortgage.

4 - Imam Malik differentiated between what is resulting from the growth of the
mortgage and which comes separately but of the same nature such as the off-spring. But
the growth which is not of the same nature is not considered part of the mortgage
whether resulting from it such as the dates or not resulting from it such as the house
rent.

Those who follow the first opinion derive evidence from that the rule on the
mortgage is applied on the morigaged property according to the contract concluded
with the owner. Included in this contract comes the growth of the utilities, and as the
growth is resulting from the mortgaged property so it is to be included with it. The fol-
lowers of the second opinion derive evidence from what is narrated about Prophet
Muhammad, peace be upon him that the benefit of the mortgage is for the mortgager
and that the damage is to be shouldered by him, and as growth is benefit so it is for the
mortgager, and that the mortgage is a right which is connected with its origin and it is
to be acquitted from its price, and hence it would not be applied on another thing, other
than itself.

The fqllowers of the third opinion state as evidence that the branches are affiliated
to the origin and hence the rule applied on the origin is applied on the branches.

The followers of the fourth opinion state as evidence that the rule applied on the
off-spring is the same rule applied on the mother. However they differentiate between
the off-spring and the fruits because the fruits are not connected with their origin unless
by prior condition.
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The Evidences :-

Those who follow the first opinion narrate as evidence the saying of Prophet
Muhammad peace be upon him, “ridding on animals back, one should pay for if the ani-
mal was mortgaged, and drinking the milk of the animal, one should pay for if the ani-
mal was mortgaged. The ridder and the drinker (of milk) should both pay. “Here
benefiting from the animal is for payment. Itis stated in “Al Mughni * Providing for the
animal is a duty. The mortgagee may provide for the animal and benefit from it as com-
pensation which is permissible.

Discussion of Evidences :-

The majority of the jurists said that this Hadith contradicted with analogy as men-
tioned before. This can be answered by saying that the Shari'a rules can be applied dif-
ferently in accordance with the evidences. In this case the legislator ruled that it is per-
mitted to ride and milk the mortgaged animal in exchange of the supply for that animal.

Those who follow the second opinion sate as evidence the Hadith, “The mortgager
is not barred from his mortgaged property, He may benefit from its royalties and shoul-
der its damage. “It was mentioned that this Hadith is not strong enough to oppose the
other Hadith of the Prophet, peace be upon him”, “ridding an animal's back is for pay-
ment if the animal was mortgaged.” It is also said that,“He may benefit from its royal-
ties and shoulder its damage “ is not part of the Hadith but was only added later by the
narraters. If this is true then this Hadith can not be taken as evidence as the part used
as evidence is not the saying of Prophet Muhammad, peace be upon him.

The followers of the third opinion state as evidence the saying of the Prophet,
peace be upon him, “ridding an animal’s back is for payment if the animal was
mortgaged. "Imam Shafie said concerning this saying, the mortgagee is not prevented
from ridding and milking it.

The followers of the fourth opinion state as evidence the Hadith” Ridding an ani-
mals back is for payment. “So if the mortgager refused to supply for his mortgaged ani-
mal, then the mortgagee may supply for it and benefit from it in an amount equivalent
to the amount he paid for supplying for the animal. So, as long as he is Keeping the
mortgaged animal he is allowed to provide for it and he may also hire it and have free
hand in handling its milk and he may also refer all the expenses to the owner of the ani-
mal {for repayment). This is in case that he had gotten permission from the authorities
to take care of the animal. But if he had done that out of his own option he can not refer
the expenses to the owner, and he would be asked to pay back for the benefits he had
obtained from ridding and milking the animal. If there was no ruler in the place and the
animal’s life would be endangered if left without sustenance, then in this case he may
tefer all the expenses to the owner and proclaim them.

The first opinion which says that the mortgagee is allowed to benefit from the
mortgage as much as his spent expenses is favoured. But this should not be limited to
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lot of objection because the ways in which it was narrated were o much criticized, After
all these evidences the most considered opinion is that the mortgage is a trust in the
hand of the mortgagee, who is not to be subject to pay (Dhaman) for it except in the two
cases of negligence and transgression.

Benefit from The Mortgage :-

The jurists disagreed as to whether the mortgagee has the right to benefit from the
mortgage or not. Prophet Muhammad, peace be upon him said, “ridding an animal is
for payment if the animal was mortgaged, and the milk from an animal is to be paid for
if the animal was mortgaged, the ridder and the drinker are to pay for what they get.”

Another Hadith says :- “A mortgager is not to be barred from benefitting from his
mortgage. He has its royalties and should shoulder its damage.”

1 - Imam Ahmad and Isshaq had followed the apparent meaning of the Hadith as con-
cemning ridding and milking and they said these might benefitted from as much as the
expenses, and no other can be analogous with them. The Hanbalis differentiated
between two categories :- the first category is the category of the property which does
not need support such as a house and the furniture. Such kind of property is not allowed
to benefit from without the consent of the mortgager. If the mortgager gave his consent
to the mortgagee to profit from the mortgage without the payment of any compensa-
tion, and if the debt was a loan, then benefiting in this case would be prohibited usury,
and hence it would not be permissible.

The second one is that which needs support. It is subdivided into two situations:
the first situation is when the mortgager is permitted by the mortgagee to benefit from
the mortgage that is permissible as it comes as compensation, If he was not permitted,
then identification of the mortgage should be made, and if it is a ridden animal or a
milking one the mortgager may benefit from it to the amount which he paid as expenses
for the animal.

2- The majority of the jurists are of the opinion that the mortgager is not to benefit from
the mortgage in any way. They stated that the Hadith contradicted analogy from two
sides :- the permissibility of ridding and drinking (milking) for the non-owner and with-
out the permission of the owner, and allowing him to benefit as compensation up to the
amount which he had paid as expenses,

3 - Imam Shafie and the phenomenalists stated that the mortgager is to be prevented
from ridding and milking his animal,

4 - Al Awz’ae and Al-Laith stated that if the mortgager abstained from supplying for
his mortgaged animal, then the morigagee is permitted to supply for the animal and
benefit from it in exchange of what he spent on the animal.
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can be hidden and only trusted for the properties whose damage cannot be hidden.
Shuraih A] Nakhie and Al Hassan say that the mortgage is compensatable for all the
credit even if it was more than its value. The evidence for the support of the opinion
which say that the mortgage is absolutely a trust is derived from the saying of Prophet
Muhammad, peace be upon him, who said that :- “The mortgager is not to be barred
from the profit of his mortgaged property, he is to obtain its royalties and shoulder its
damage”.

2 - They also derive evidence from the logic and said that if the mortgage was a trasty
or document for the debt, then the debt or part of it would not be dropped because of
the damage of the document or the witnesses, as that document is only meant for pro-
tection. Dropping the debt because of the damage of the mortgage is contradicting this
protection.

The other opinton which states that (Dhaman) is absolute, derive evidence from
the saying of Prophet Muhammad, peace be upon him, to the mortgagee who waskeep-
ing a horse for the mortgage and the horse died. He told him “you have lost your right”
Here Prophet Muhammad, peace be upon him told that the right of the mortgagee was
gone, but however the jurists consider this Hadith as a weak one.

2 - Consensus :-

It is narrated about the companions, blessings of Allah be upon them, of Prophet
Muhammad, peace be upon him, that Abu Bakr, Ali, Ibn Omar, Iba Massoud and
others, they all agreed on the imposition of (Dhaman). But, however, it was correctly
narrated about Atta and AlZahri, who are from the followers, that they said that the
mortgage is a trust in the hand of the mortgagee. With this objection, the allegation of
consensus would not be correct

3 - the third opinion which differentiates between the property whose damage can be
hidden and the one whose damage can not be hidden states that in the case of the dam-
age which can be hidden the damage claims are so freqently contrary to the one whose
damage can not be easily hidden as it would be so evident. The practice of the inhabit-
ants of Madinah indicates that they are used to imposing (Dhaman) for the properties
whose damage can be hidden and not the properties whose damage can not be hidden,
This shows that that accusation is directed to everybody and as for the practice of the
inhabitants of Madinah it would be considered evidence if it indicated an observed
practice from the time of Prophet Muhammad, peace be upon him. However, the prac-
tice followed by means of reasoning as in the {Dhaman) of the mortgage would not be
taken as evidence.

The fourth opinion which states that the mortgage is compensatable with all the
credit even if it was more than its value, derives evidence from the saying of Prophet
Muhammad, peace be upon him that “the mortgage is evaluated with what it contains.”
Here Prophet Muhammad made the mortgage as equivalent to what was paid against
it, and that is the meaning of (Dhaman). But deriving evidence from this Hadith meta
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limited whether by the mortgager alone or by the trustowrthy alone -, and hence pos-
session by anyone is as correct as from the other. 2 - The logic is that if (Qabd) by the
trustworthy person satisfies the mortgager, then that would be as if the mortgager him-
self made that (Qabd). Aiso the trustworthy person may be considered as a representa-
tive of the mortgager for carrying out (Qabd). Those who hold this opinion derive evi-
dence from the following:-

1 - The {(Qabd) possession mentioned in the verse is part of the completion of the con-
tract, and hence it is connected with one of the two contracting parties, the same as the
connection between the offer and the acceptance. But Ibn Quddamah contests that
{Qabd) is the kind of (Qabd) for the conclusion of a contract and hence authorization
for that (Qabd) is permissible as in all cases of (Qabd).

2 - Ibn Hazm stated in Al Muhala that Allah Almighty made mention of (Qabd) in the
mortgage together with mentioning those who carry out transactions when on a journey
and for a fixed period of time because of the inavailability of a scribe, The Messenger
of Allah, peace be upon him let the one who credited him to hold his armour in his pos-
session. Such kind of (Qabd) is the correct one. But the (Qabd) by a person other than
the creditor, cannot be referred to any context or consensus. So conditioning that
(Qabd) is invalid. Ibn Hazm answers that the condition which would not permit a for-
bidden matter or forbid a permissible is an acceptable condition and it confirms the
opinion of the majority of the jurists. So (Qabd) carried out by the trusted person
agreed upon by the mortgager and the mortgagee is a correct (Qabd) because in the
verse, (Qabd) is absolute and hence it includes the (Qabd) carried out by either the
mortgager or the mortgagee or by the trusted person too.

The Rules on The Mortgage :-
(Dhaman) compensation of Mortgage :-

The jurists disagreed on {Dhaman) compensation of mortgage if it was damaged
under the circumstances other than the cases of transgression or negligence. Would the
mortgagee be subjected to pay compensation or that the damage of the mortgage would
be shouldered by the mortgager alone ?

1 - The Shafies say that the mortgaged property is a trust in the hand of the mortgagee,
and if the mortgage was conditioned as being subject to compensation, then the
mortgage would not be correct in this case and the part of it destroyed would not be
deducted from the credit. 2 - The Hanbalis state that the mortgage is a trust in the hand
of the mortgagee, and if it is destroyed without transgression from his side, then there
is no obligation on him as nothing of his credit would be dropped. 3 - The Hanafis state
that the mortgage is subject to (Dhaman) for less than its acutal value and than the
viaue of the credit. Zaffar said that the mortgage is compensatable for its value. 4 - The
Malikis differentiated between the properties whose damage cannot be hidden and the
properties whose damage can easily be hidden such as the commodities. They stated
that the mortgagee is subject to payment of (Dhaman) for the properties whose damage
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the correctness of the mortgage. If there was no (Qabd), then the mortgage would not
be a correct one. Imam Malik together with a version from the Hanbalis state that
(Qabd) is one of the conditions of completion. Mortgage, according to them, would be
obliging after contracting and the mortgager would be obliged to deliver the mortgaged
property to be in the possession of the mortgagee. The Shafie and a version from the
Hanbalis state that (Qabd) is a condition of obligation. If there was no (Qabd) there
would be no obligation of mortgage. The opinion of the Shafies is the mostly favoured
opinion which states that the mortgage contract is a contract of donation which is sub-
ject to be offered and accepted. So it would be correct before (Qabd) and would not be
obliging without it, analogous with the gift and the loan.

Conditions of (Qabd) :-

1 - (Qabd) must be made after consent from the mortgager. Consent in this case is
of two kinds :- a) uttered statement, such as saying that I gave hiin my consent to take
in his possession “or that” I consented to this deal.” b) what is considered as the uttered
statement as when the mortgagee takes the mortgaged property in his possession on the
presence of the mortgager who accepts that action without objection.

2 - The continnity of (Qabd) :-

The continuity of (Qabd) is one of the conditions for the obligation of the
mortgage according to the Hanbalis, the Malikis and the Hanafis. But the Shafies do
not stipulate the continuity of (Qabd) because they think that it is permissible for the
mortgager to retain the mortgaged property.

Safe-Keeping The Mortgage With a Trustworthy Person :-

A trustworthy person according to the jurists is the person who is accepted by both
the mortgager and the mortgagee for safekeeping the mortgage. This trustworthy per-
son may take the place of the mortgagee for possessing the mortgage and may also take
the place of the mortgager for safe-keeping the property.

The Opinions of The Jurists Concerning (Qabd) By The Trustworthy :-

The majority of the jurists permitted for the mortgager and the mortgagee to agree
on safe-keeping the mortgaged property with a trustworthy person on whom they both
agree.

2 - A group of the jurists stated that mortgage would not be correct unless the
mortgagee takes the mortgage in his possession and if it was possessed by a trustworthy
person it would not be correct.

Evidence Stated By The Majority of The Jurists on The Permissibility of (Qabd) of
Mortgage ;-

1 - The saying of Almighty Allah, “A pledge with possession " here possession is not
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Secondiy :-
The Property Morgaged For :-

This might be a debt or it might be a same. 1 - If the property mortgaged for was
a debt, there is no disagreement between the jurists as regards the permissibility of
mortgaging a debt on someone’s trust or it would be so. In this case the right would be
affirmed first and be followed by the mortgage. 2 - The mortgaged for might be a same,
and it is of two kinds. A kind which is not permissible to mortgage which is the same in
the trust of the mortgaper such as the deposit and the borrowed property because it is
not guaranteed basically. The other kind is controversial The Hanafis and the Malikis
said that it is permissible, whereas the Hanbalis and the Shafies said that it is not. This
property is the guaranteed same which has two kinds :-

A- The same guaranteed by itself, which is known as the one the equivalent of which
would be due in case that it is damaged and if it has an equivalent or its value is due if
it does not have equivalent such as the usurped property in the possession of the
usurper. The mortgagee would have the right to withhold the mortgage until he retains
the same.

B - The same guaranteed by something other than itself such as the sold item in the pos-
session of the seller. This item is not guaranteed by itself. If it was damaged in the pos-
session of the seller, he would have no guarantee, but nevertheless it is guaranteed by
something else which is its price. '

(Qabd) Possession
The jurists are on controversy as regard to the meaning of (Qabd).

The Hanbalis make a differentiation in (Qabd) between the real estate and
the fixed assets (moveables). As concerning the real estate, evacuation of the
mortgaged estate is enough. But for the fixed assets (moveables), the mortgagee
must take the mortgaged asset in his possession. The Hanafis state that (Qabd)
is considered as the separation between the mortgager and the mortgaged prop-
erty. The Shafies limit themselves to stating that if it was necessary that
mortgage was to be concluded through (Qabd), then the mortgaged property
must be in the possession of the mortgagee. The Malikis state that (Qabd) takes
place through the contract or in other words through offer and acceptance, and
they are of the same opinion as the Hanbalis as regard to the differentiation
between the real estate and the fixed asset.

The Rule on (Qabd):
The jurists are on agreement that (Qabd) is a basic condition in the mortgage, for
the saying of Almighty Allah, “ a pledge with possession”. But however, they disagree

on the nature of this condition. The opinion of Abu Hanifz, and the dominant opinion
according to the Hanbalis and the phenomenalists consider (Qabd) as one condition for

- 138 —



* The Morigage Centracl in The Islamic Jurisprudence®

month, that would not be correct because mortgage is meant for the acquittal of debt
from its price.

But utilities are depreciative. If someone mortgaged the rent of his house for one
month, that would not be correct neither, because the rent is not known and it is not

possessed. What is widely known about the Malikis is that they permitted the mortgage
of the utilities.

3 - The Mortgage of The Borrowed Property :-

The debted person is permitted to borrow something so as to mortgage it. Ibn Al
Mundthir stated that, “ail of our teachers are on agreement that if someone borrowed
some property so as to mortgage for a certain amount of money, and for a certain
period of time, that would be permissible. It is recommended that the mortgaged prop-
erty be mentioned together with the amount for which it is mortgaged, its kind and the
period of the mortgage.

4 - The Mortgage of the Property Owned By Someone Else :-

It is permissible to mortgage the property owned by someone else without his per-
mission, but on a Shari’a sponsorship, such as the father or the trustee who would have
the right to mortgage the property of the under-aged as a debt on the under-aged or on
the sponsor.

5 . The Mortgage of The Plantation or The Unripe Fruit :-

Imam Malik stated that it is permissible to mortgage what is not permissible to sell
at the time of mortgaging such as plantation and the fruit which is not evidently ripe and
which cannot be sold at the time of mortgaging so as to acquit a debt on them, unless it
becomes ripe, and the debt matures. Imam Shafie has two opinions on that. This fruit
is to be sold at the time of the maturity of the debt and on condition that it is harvested.
Abu Hamid stated that, “most correctly it is permissible.” As for the Hanbalis they
state that for the mortgage of the fruit, it should not necessarily be ripe and it is not con-
ditioned to be harvested. As for the plants, they have two opinions. Firstly it is permis-
sible, because aleatory is non-existant. If the fruit became damaged or spoilt the
mortgagee would have the authority to restore his right on the mortgager. As long as
it is permissible to sell such plant, it is also permissible to mortgage it. Whenever the
right was due, the mortgaged property is sold, and if the mortgagee opted for the delay
of selling he may do that. The second opinion is that this mortgage is not permissible
to selt such property like all property which is not permissible to sell. According to the
Hanafis, it is not permissible to mortgage the fruits on the trees without mortgaging the
trees, and it js not permissible to mortgage the trees on the land without the land,
because the mortgaged property is connected with something which is not mortgaged,
and hence it becomes on the consideration of the joint tenancy.
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In the Sunnah, the Hanafis say: being on a journey is not a condition for the per-
missibility of mortgage. It is permissible in the journeys and in settlement. It is narrated
that the Messenger of Allah, peace be upon him, bought some food on credit and
mortgaged his armour while he was settled in Madinah. This is evidence that mortgage
is permissible when one is settled. As for the consensus, Ibn Al Mundthir says that: we
do not know of anybody who contested the permissibility of mortgage in settlement
except Mujahid. As for analogy, the Hanbalis say as the mortgage is considered as a
document or guarantee while being on a journey, it is also permissible in settlement as
{Dhaman) trusty. Menticning the journey in the verse for the permissibility of
mortgage is considered the dominant rule as in most cases a scribe is not found easily
while being on a journey. For this reason the inavailability of a scribe is not stipulated
as he is already mentioned.

unless it is carried out by the mature sane adults. For them the contract of the under-
aged with the ability of discretion is as invalid as the contract of the one with no discre-
tion.

The Mortgaged Property And The Property Mortgage For :

Firstly The Mortgaged Property :- It is permissible to mortgage any property which may
be sold, and Imam Malik permits the mortgage of the debt.

The mortgaged property should have the following conditions :-

1 - It should be (Mal) in possession. It is not permissible to mortgage something which
is no longer (Mal) property such as the dead animal.

2 - The (Mal) property should be available at the time of the mortgage contract, soitis
not permissible to mortgage the dates which would be fruitful the next year, 3 - the
mortgaged property should be in possession, specified, readily delivered. It is not per-
missible to mortgage the permitted game. 4 - The mortgaged property should be free
of any other mortgage or debt obligations. If there were any obligations on it, it would
be impermissible to mortgage it.

Some Aspects of Mortgage :
1 - The Mortgage of The Joint Tenancy :-

The jurists were on disagreement as regard to the mortgage of the joint tenancy.
The majority of the jurists have allowed that as permissible, but the Hanafis have for-
bidden that, because they stipulate that the mortgaged property should be in the pos-
session of the mortgager, as it is known that it is impermissible to possess the property
in the joint tenancy, unless distribution of that property was made, in which case
mortgage may be carried out.

2 - The Mortgage of The Utility :-

It is stated in Al Mughni *“if someone mortgaged the utility of his house for one
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The Conditions of The Method:

1 - The compatibility of the offer and the acceptance in all articles, whether that com-
patibility was explicit or implicit. If the acceptance was in contradiction with the offer,
the contract would not take effect.

2 - The consequence of the offer with the acceptance. This is agreed upon by the jurists
but they disagreed on the meaning of that consequence. The Shafies think that the
acceptance should be immediately after the offer, because in the acceptance there is
response to the obligation in it. The majority of the jurists state that the consequence
is achieved by the unification of the council, eventhough there is a time barrier and as
long as no sign of objecting to the contract was shown by any of the contracting parties.
The Shafies say that any of the contracting parties may change his mind about accepting
the contract as long as the council was convened. This right of changing the mind is
given the term the option of the council. The Hanafis and the Malikis disagreed on that.

The consequence of the acceptance and the offer, or the unification of the council
is a basic condition in all contracts except three :- the will, the bequest and the delega-
tion. The offer of the will is during the life of the offerer, and the acceptance of the will
is after his death. The acceptance in the case of the bequest should not necessarily be
made in the council of the offer, but it may be concluded somewhere else during the life
of the bequestor or after his dealth. But if he accepts during the life of the offerer, the
bequest would hold only after the death of the bequestor. As for the delegation, it
might be accepted in another council, and therefore it is correct to delegate a person
who is not present at the council.

3 - The offer and the acceptance must be with clear meanings indicating the intention
of the contracting parties, as they both express their wills, and if there was any
ambiguity, the connection between them would not be achieved. The clarity of the
meaning can be achieved when the expressions used for the offer and for the acceptance
in each contract would indicate linguistically or traditionally the kind of contract meant
by the contracting parties.

4 - The offer should be effectively valid until the acceptance is pronounced. In case that
the offer was declined, then the acceptance pronounced would not be enough for the
conclusion of the contract, as it does not meet any offer to be connected with,

The Two Contracting Parties (the mortgager and the morigagee)

There is no disagreement between the jurists as regards to the permissibility of
mortgaging to be carried out by the mature sane aduits, and the invalidity of the
mortgaging carried out by the under-aged person or the insane. But there was con-
troversy over the under-aged who has the ability of discretion. The Hanafis and the
Matlikis say that mortgaging carried out by such under-aged person is permissible pend-
ing on the confirmation of the trustee of that under-aged. If the trustee confirmed that,
it would be put into effect. The Shafies and the Hanbalis do not recognize mortgaging
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The phenomenalists and Mujahid stated that the mortgage is not permissible while
being in settlement for the apparent meaning of the verse:-

“If ye are on a journey

And cannot find

A scribe, a pledge

With possession (may serve the purpose)

It is o doubt that the opinion of the majority of the jurists that mort{gage is permis-
sible while being in settled is the acceptable one.

The Bases of The Mortgage Contract:

The mortgage contract has three bases :- 1) the method of contracting - the offer
and the acceptance 2) the two contracting parties 3) the place or lieu of contracting.

Firstly The Method:-

Good will is the basis of contracting in the Islamic jurisprudence. It is the reason
behind the obliging power of the contract. This power exists with the existence of the
contract, and it is non-existant when there is no contract:

Allah Almighty says -

“0 ye who believe

Eat not up your property
Among yourselves In vanities
But let there be amongst yoa
Traffic and trade

By mutual good will ()

As good will was too difficult a matter to prove in court in case of dispute, the legis-
lator has considered the method of the offer and acceptance a presumption. When
there is an offer and acceptance from the two contracting parties, that would be taken
as evidence of good will in that particular contract. But when the method of contracting
is initiated by the contractor, that would not mean his good will in the contract, as for
instance if he was insane or compelled. In such cases the method of contracting is there,
but it would not be put in effect, because the method does not mean the good will and
the acceptance of the contracting parties. The meaning of offer and acceptance is that
offer isinitiated by the offering party evenif it came in delay, and the acceptance is what
is initiated by the contracted for whom the offer is made, even if it came in advance.

(1) Surat-ul Nissa verse 29
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THE MORTGAGE CONTRACT IN THE
ISLAMIC JURISPRUDENCE

Dr. Yousuf Abdel Fattah Al Marsafi*

Mortgage in (Shari’a) is defined as the property deposited in place of documenta-
tion of a debt which might be repaid from it in case that it was difficult to obtain the debt
from the debtor. The legitimacy of the mortgage is affirmed by the Holy Book, the Sun-
gah and the consensus.

The Holy Book states, :-

“If ye are on a journey

And cannot find

A scribe, a pledge

With possesston {may serve the purpose)’)

In the Sunnabh, it is narrated about Ayyisha that the Prophet peace be upon him
had bought some food on credit from a jew and mortgaged his armour. As for the con-

sensus, Ibn Quddamah says that the Muslims are on consensus for the permissibility of
mortgage.

The Philosophy Behind Mortgage Legitimacy:

The Legislator allowed for morigage as it helps achieve the interests of the two par-
ties involved in it. The mortgager, by means of the mortgage, is enabled to obtain the
cash money he needs, and he can recuperate the property he had mortaged after repay-
ing his debt. As for the debtor or mortgagee he would offer help by alleviating difficulty
from the needy and hence berewarded by Almighty Allah, and at the same time protect
his property from loss by the means of taking mortgage as (Dhaman) guarantee.

The majority of the jurists agreed on the permissibility of mortgage whether being
on a journey or being settled. As for the permissibility of the mortgage when being on
a journey is stated in the Holy Quran:-

“If ye are on a journey

And cannot find

A scribe, a pledge

With possesslon (may serve the purpose)®

*  Assistant professor in the faculty of Shari'a, King Faisaf University in Al Ahsa, Saudi Arabia.

(1) Surat-u] Bagara verse 283
(2) Surat-ui-Bagara verse 283

- 33 -



* Vol. IV 1992, Thirteenth Edition, Contemporary Jusisprudence Research Joumnal*

followed by the judge, then that judgment would be considered an independent correct
judgment which determines ownership in all its aspects. All kinds of ownerships are
subject 1o judpment, and the judge has to judge for ownership when all evidences are
available to him, that ownership is correct, and he would judge in accordance with the
school of thought he is following. It is all the same whether he judges by the correctness
or by the consequences.

The sacrifices are subject to judgment when a condition is not fulfilled incurring
expiation from one side, and the invalidation of the sale and its correctness from the
other. If the owner of a slaughtered animal and its slaughterer went to court on the
accusation of the owner of the animal that slaughtering was not carried out correctly,
and he asked for compensation, then if the judge, after verifying the evidences, judged
for the correctness of the payment of compensation, that would be a correct judgment
which includes the impermissibility (Hurmah) of the slaughtered animal. On the other
side if the judge judged that the slaughterer deserves the charges agreed upon for
slaughtering, then that would be a correct judgment which would include the permissi-
bility (Hil) of the slaughtered animal. If the owner of the slaughtered animal sold that
animal to someone else who alleged that it is (Haram), and the judge judged that the
price paid for the slaughtered animal be returned, that judgment would imply that the
animal was (Haram).

The actions taken by the judge, as far as judgment is concerned are of four
categories :- the definite judgment whether by correctness or by the implication of the
consequences, or that which is not a judgment definitely such as hearing the case,
answering, listening to the withnesses and the like, or what recurrent such as selling or
concluding marriage, which is not judgment at most, or what is recurrent, taking place
between two opponents such as cancellation of a sale or marriage, and when the judge
carries out that cancellation himself.

As for the loan, it is subject to judgment by correctness which the requisites of cor-
rectness are found, and subject to judgment by the implication of the consequences
when that is available. The belief or the school of thought followed by the ruler or the
judge would determine the kind of judgment taken.

If the judge thinks that a loan is owned by (Qabd) possession and that the debtor
would not withdraw the loan he had given if it stays in kind, then if the judge judged for
the correctness, the loan giver is not prevented from withdrawing his offer as it is cor-
rect and withdrawable. But if he judged by the implication of the consequences, and
obliged by that, then the loan giver would be prevented from withdrawing the property
lent which is in the possession of the borrower, because the implying consequences for
the judge is the forbidding of withdrawal.

The incorporation is subject to judgment by the correctness and judgment by the
implication of the cousequences. If the judgment was by the implication of the conse-
quences, then the one authorized to sell has the right to receive the price if the judgment
mentioned that.

-32 -



* Risalat-ul Fath Al Muhib (Manuscript)*

The Things in Common :

A judgment cannot be nullified by one of them if it was issued in the field of inde-
pendent reasoning in which judgments are not nullificd. They are taken as such as the
judgment by the correctness is included in the judgment by the consequences, either
general at the time of fulfilling the conditions or particular for the adjudged. As nullifi-
cation of judgment by correctness is final, so is what is included in that judgment, and
also in the particular judgment by the consequences if we pass that. Butif we say that
it is not permissible to judge by the consequences without the fulfillment of the condi-
tions then the judgment would be distorted, and the controversial judgment is not simi-
lar to the judgment by the controversial. It is made allowable for those who think that
judgment can be so, to nullify it, unless a judge had already agreed on the correctness
of the judgment by the consequences, and that the judge thinks that it is permissible to
judge by the the consequences, and that the judge thinks that it is permissible to judge
by the consequences according to the method mentioned. In this case that judgment
cannot be nullified.

Also what they have in common is that if a judgment reached the judge for putting
into effect a certain judgment, then he has to do so whether judgment was by the cor-
rectness or was by the consequences.

If a judge, who thinks that it is permissible to pay the value of Zakat, judged for
the correctness of payment which is for him it is the drop of the purpose, then both
would be equal. The colicctor of Zakat who is on disagreement with that judgment,
would not have the right to demand the owner to pay Zakat due on him by either of the
two judgments. If a judge did not adjudge neither of that. The Zakat collector does not
have the right to opt for the way in which Zakat is paid, whether in vlalue orin Kind.

The school of thought which the payer of Zakat follows would determine the way in
which he would pay Zakat.

The same rule is applied in the case of fasting by the inheritor (Wali) on behalf of
the deceased person, and the trustee (Wasi) demand that expiation is to be paid
instead, but the inheritor (Wali) refuses and they raise the case to a judge who thinks
that it is correct to fast on behalf of the deceased and judged by the correctness or by
the consequences, then the trustee (Wasi) would not have the right fo pay expiation, or
ask the inheritor (Wali) to do so.

As for the dealings and interactions, the sale in allits kinds is either judged by judg-
ment by the correctness or judgment by the consequences. Judgment by the conse-
quences includes things not included in judgment by the correctness, one of which is the
obligation immediately after contracting when judgment is issued for that from the one
who does not affirm the option of the council, but for other than him he can nullify that,

As for the bairam it is a worship not subject to judgment as independent, but the
game, the sacrifices are subject to judgment as independent, If two persons disputed on
ahunted game, and they raised that to ajudge who judged, after verifying the evidences
to either one of the disputing persons, for ownership, according o the school of thought
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ness, then it is an impediment, and what was in origin non-existent, but its existence is
for correctness, such as (Tahara) becoming of age and the like, then it is a condition.

Difference Between Judgment
By Correctness and Judgment
By Conseguence :

1 - Judgment by the correctness is directed towards putting what is issued into effect.

2 - Judgament by the correctness does not concern a particular person, and judgment
by the cosequence concerns the one who is judged.

3 - Judgment by the correctness incurs the fulfillment of the conditions, whereas judg-
ment by the consequence does no incur the fulfillment of the conditions on the seller,
the mortgager, but the affirmation of the issuance of that matter and judging the issuer
in accordance of what is issued from him. This does not require the praof that he is the
owner for instance, or what might be considered as included in the judgment by the cor-
rectness. This concemns the particular, because what would be meant then is judging on
the seller or the mortgager, for example, according to what wasissued from him and not
to prove that it is his ownership until the time of sale or mortgage.

4 - Judgment by the correctness and judgment by the consequences have their differ-
ences and also they have things in common. They differ in the generalizations in the
rules and in the particularization of this. If what is issued was correct by agreement, and
then there was disagreement on its consequence, then the judgment by the correctness
would not prevent acting according to it for those who do not judge by the correctness.
If in that matter, it is judged by the consequence, acting according to it is suspended for
those who do not judge by the consequence.

They differ in that for any case in which the requisite is obliging the defendant by
what he had acknowledged or that evidence had proved that, then the judgment would
be by obligation which is by consequences, and it would not be by correctness, but it
includes judgment by the correctness of the acknowledgement (confession) and the
like. Examples of that is judging the adulterer by the consequences of his deed and the
thief by his theft. In such cases, the judgment is by the consequences.

Also they differ in that the judgment to put the controversial judgment into effect
is made according to the correctness for the one who is on agreement with the judg-
ment, which is tshe same for the disagreeing one, but who allows for putting the con-
troversial into effect. Judgment in accordance with the judgment by the controversial
consequences, the judgment would be by obliging the judgment which is controversial,
and so the matter would be judgment by the correctness, and obliging the thing judged.
This can be taken as permissible from the one who agrees, and it can not be permitted
from the one who disagrees, as it is, on principle, a judgment for that matter without
mentioning the first judgment, which is not permissible for the one who disagrees.
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Judging By (Mujib) :

It is the judgment issued from a judge relying on evidences affirmed to him by the

implying consequences of that matter particularly and publicly as considered by the
Shari’a method.

Judgment is what is revealed by the judge in the way mentioned and not according
to what he intends to do, and which is concealed. The assignment of the judge incurs
that he reveals his judgment and not conceal that, for if he does that, itis no longer con-
sidered as judgment. So it is better to say that the judgment is a settlement of the judge
which is issued after relying on a prior evidence. From that it is seen that if the judge
concludes a sale interaction or a marriage contract, that would not be considered a
judgment, contrary to the belief. Included among those who are authorized to give
judgment are Imam (of Muslims), his deputies who are authorized, the ruler who still
in power and does not know that he was deprived of his powers, the ruler of those who
transgress, if they do not take as permissible killing the just ones, the ruler of the unbe-
lievers when he judges between them and the arbitrated person, if arbitration is permit-
ted.

Judgment on a Matter :

This includes any matter which is subject to judgment such as sale, (Salm) a loan,
mortgage, settlement, reconciliation, felonies, apostasy and Islam.

A Judgeable Matter :

Excluded are the unjudgeable matters such as absolute worship, and what does not
have obligation, such as obliging the disabled indebted person.

Affirmed Matter:

Affirmation can be proved by a complete evidence, and by a witness and the oath
and by acknowledgement or confession, and by the knowledge of the judge where the
judiciary accepts the knowledge of the judge.

The matter, by its affirmable conditions shows us that not all the conditions are to
be considered in judging by the correctness or in judging by the consequences. From the
conditions of sale for instance, the sold item must be deliverable, so it is not correct to
sell the mortgaged property. In case that a felony incurring the payment of (Qisas) is
committed, no one is obliged to prove the refutation of judgment whether by correct-
ness or by consequences. But in case the beneficiary does not have inheritors, it should
be proved that is correct so as to judge by correctness for the one who witnessed for the
inheritor, as these are impediments and the origin is their non-existence.

Difference Between The Condition
and Non-Impediment :

The thing which is in origin the non-existence of it, and if it existed with no correct-
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of correctness. Judgment in the language means the judiciary and as a term it means
what is issucd by a judge as a public or particular rule, with reference to previous judg-
ments and incidents.

Correctness in the language means the completeness of a thing and the removal of
its defect. As a term correctness means a characteristic of what is issued from man in
considering the disclaim of invalidity from him.

What is meant by the disclaim of invalidity such as missing a base or a condition.
If that happens, there is no correctness. What is described as being correct is all that
issues from man and is susceptible to invalidity, if not for the existence of what would
refute that (invalidity). Included in this are all the worships and all rituals, (Taharat)
and (Salawat), as for instance Salat of the person who could not find a covering. In this
case his Salat is correct inspite of not fulfilling the condition of covering. As for the one
whao could not find water or sand for ablution, his Salat would not be described as being
correct because the condition of (Tahara) cleanliness here is not dropped. For those
who would consider such Salat as being correct, the condition of (Tahatra) is dropped.

The intent (Neyah) is also described as being correct or being invalidated so are
menstruation and cleanliness. Blood is described as invalidation. (Adzan) call to Salat
is described as being correct or invalidated, facing the (Qibla) too. But the (Jama’a)
congregation would not be described as being correct or invalidated, but rather as being
permissible or not. Included in the worships and rituals are Zakat, fasting, pilgrimage
(Haj) and the other worships. So are the interactions such as the sales, {Qabd), reversal
of sale, mortgage, leasing, (Waqf), gift and the will. Also marriage, dowry, divorce and
abandonment are described as being correct or invalidated. All the rules made by man
are described as being correct or invalidated, such as (Khilafa) (Sultanah) the judiciary
and (Hesbah). ’

The felonies which incur expiation or (Qisas} are not included in the previous
description as being correct or being invalidated, as well as the felony of committing
transgression, adultery, drinking wine, theft, robbery and the like. However apostasy
can be described as being correct or invalidated. So it is said that apostasy is correct
when it issues from a sane person who reached the age of puberty. (Jihad) and (Hijrah)
migration, are also worships. So it can be said a correct (Jihad). Ayyisha, blessings of
Allah be upon her said, “Allah Almighty invalidated the (Jihad) of the person unless
he declares penitence.” [t is also correctly narrated that, “the one whose (Hijrah) mig-
ration was for the sake of Allah and His apostle..” so are (Aman) security (Jiziyah) poll
tax and (Hudnah) truce.

The correctness or judging by it are not known through rationalization, but rather from
the Shari’a.

So judging by correctness is the settlement of a matter for which the conditions of
its existence are affirmed. In other words the matter was issued as considered by the
Shari’a in the right way. The (Mujib) of the matter means the implying consequences
of that maiter.
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RISALAT-UL FATH AL MUHIB
IN JUDGING BY THE CORRECTNESS AND
BY THE IMPLICATION OF THE CONSEQUENCES

(A Manuscript Written By Imam Sirajul Din '
Omar Ibn Raslan Al Balghini Al Shafie)

Verification and Study by :-
Dr. Hamza Ibn Hussein Al Fa’ar*

The writer of this manuscript is one of the outstanding scholars in the eighth cen-
tury of Hijrah. His place of birth was (Balghina) in the western part of Egypt. He learnt
the Holy Quran by heart at an carly age. He also studied (Al Shattibiyah) (Al Muhar-
rar) and (Al Kaffiya) of Ibn Malik. Baha-ul Din Ibn Oqail said that no one was capable
of giving Fatwa other than Al Balghini, Imam Ibn Hajr Al Asgalani said about him that
he was the most knowledgeable on the Shafie school of thought for which he was quite
famous. He had a big number of students who themselves became teachers, each in his
home place. He combined knowledge and hard work, the thing which manifested itself
in his dealings with other people. He wrote numerous books.

The Importance of The Manuscript:

This manuscript is important because of two reasons; firstly it discusses the practi-
cal rules and their application, the thing which would help organizing and correcting the
judicial procedures, and the organization of settling the legal cases, and giving more
clarity to the fundamental principles, and facilitating their application, and removing
the fogyism from the minds, as there are not enough examples stated in the (Figh) liter-
ature to explain those principles.

Secondly:- the writer of the manuscript is one of the widely learned men. He practiced
the judiciary, administration and teaching, and so he was exposed to so many incidents
which would be revealed to those who are not well-versed. Al Balghini, because of his

“wide experience, could extract 2 number of precepts, principles, and criteria which
would help discover the similarities and contrasts in any given two problems.

Documentation:

To judge the correctness of something would entail knowing the judgment sepa-
rately and knowing the correctness separately, and afterwards knowing the judgment

*  Member of the teaching staff, department of Shari’a, faculty of Shari’a and Islamic studies, University
of Um Al Qura.
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death even if he had not instructed that. (Niyabah) from other than the son is aiso per-
missible far the Hadith of (Shibrimah)

From The Traditions :-

It is narrated about Atta that he said, Haj can be performed on behalf of the
deceased even if he did not instruct in his will.

From Logic :

1- Haj is an obligation on the Muslim like the debt, it is not dropped by death. itis an
obligation for which (Niyabah) can be accepted during the life time of the Muslim as in
the case of disability. This obligation is not dropped.

2 - The Hanafis and the Malikis think that Haj obligation would be dropped by death
and that it is not performed on behalf of the deceased uniess he instructs that in his witl
and all the expenses of Haj are to be paid from one thrid of his legacy.

The Evidences :-

The Hadith narrated by Ibn Omar that he siad, *nobody is to fast on behalf of
somebody else, and nobody is to peform Haj on behaif of somebody else “A narration
about Al Qassim Ibn Muhammad that he said, “nobody performs Haj on behalf of
somebady else. About Ibn Sirreen that he said, "if he (the deceased) instructed in his
will that Haj is to be peformed on his behalf, then the expenses are from the third (of
his legacy). All these traditions indicate that the obligation of Haj is dropped from the
deceased unless he instructs that in his will and so it is to be performed on his behalf
from one third of his legacy. As Haj is a bodily worship, it is dropped by death the same
as Salat.

Argumentation of The Evidences
of The Second Opinion :-

What is narrated about [bn Omar and Al Qassim Ibn Muhammad is correct, but
the Malikis are in disagreement on that because they allow for Haj on behalf of the
deceased if he instructed that in his will. So how would they use as evidence something
which they oppose ? Taking that as analogous with Salat is refuted because Salat is a
bodily worship and Haj joins both the physical and the financial capability.

The Favourable Opinion ;

Tt seems that the opinion of the Shafies and their supportersis the most acceptable
because of the evidences stated. To follow the opinion of the Shafies the facility advo-
cated by the Shari'a is achieved as in this school of thought a Muslim would be given
another chance that Haj to be performed on his behalf after his death and his negligence
during his life time can be alleviated for him after his death.
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approach to Almighty Allah, and it is no longer a worship. As answer to that, it can be
said that it is affirmed by text that it is permissible to take wage for teaching the Holy
Quran.

The Favourable Opinion :-

It seems that the opinion of those who say that it is permissible to take wage for the
performance of Haj on behalf of someone else is the most accepted for the evidences
stated and as there is easiness and allowness by following this opinion, especially for
those who died without being able to peform the Haj obligation on them. So their rela-
tives can perform Haj on their behalf or they may hire someone to do that.

Permission For (Niyabah) :

The Hanafis stipulated that for (Niyabah) to be permissible, it should come as
order, 5o it is not permissible to perform Haj on behalf of someone else without him
ordering that. The inheritor is an exception. He may perform Haj on behalf of the one
he inherited from without his permission. This is permissible by text. The Malikis said
that if the deceased instructed that Haj is to be performed on his behalf, the inheritors
should carry out that will and somebody of his inheritors, who had already performed
Haj, do that on his behalf. The Shafies said that Haj on behalf of the paralysed person
is not fulfilling without obtaining his permission, because Haj in this case lacks the
intention. Also the paralysed person is capable of giving his permission, not like the
deceased. A weak version of this opinion says that it is permissible without obtaining
his permision. The Hanbalis said that there is no need for permission from the deceased
and that (Niyabah) on behalf of the living person would not be correct without his per-
mission, because he can be asked.

{Niyabah) on Behalf of The Deceased :-

The Shafies, the Hanbalis and the Dthaheris think that the one who was capable to per-
form Haj, but he died before that, he is to be represented by someone to perform Haj
on his behalf and the expenses to be paid from his heritance whether he instructed that
in his will or not or whether the delegated person was one of the inheritors or not.

Their Evidences :-

The verse from Almighty Allah which says :- “After the payment of legacies and
debts ™, All kinds of debts are included herewith. This indicates that the one who died
and on him there is the obligation of the Haj of Islam, he should be represented by one
of those who inherited him to perform Haj on his behalf to be paid from his heritance
because Haj is a debt on him. The Hadith of Ibn Abbas about the man who asked
Prophet Muhammad, peace be upon him, about performing Haj on behalf of the man’s
deceased father. The Prophet, peace be upon him told the man, if there are debts on
your father would you not repay them? When the man answered yes I would, then the
Prophet, peace be upon him told him, then perform Haj on behalf of your father, “This
indicates that it is permissible for the son to peform Haj on behalf of the father after his
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money, shall  use it in my strife in the way of Allah ? then the Prophet, peace be upon
him said, if you want a ring of fire to be put around your neck, then you accept that.”

By analogy, Haj is a bodily worship and hence it is not permissible to hire for it, the
same as Salat and Fasting and it is carried out in obedience, so it is not permissible to
take compensation for its performance.

The Second Opinion :-

The majority of the jurists, the Malikis, the Shafies, the Hanbalis in another ver-
sion, the late Hanafis and Ibn Al Mundthir think that hire for the performance of Haj
is permissible and the Shafies stipulated for that permissibility the fulfillment of the
conditions of hire. The Malikis said that hire for the performance of Haj is permissible
on behalf of the deceased if he instructed that in his will. However, it is detestable that
man allows for himself to be hired for a deed giveri for the sake of Almighty Allah, be
that Haj or otherwise.

The Evidences :-

It is narrated about Ibn Abbas that Prophet Muhammad, peace be upon him said,
“the right which is worth taking a wage for is the Holy Book of Allah, " This Hadith
indicates that it is permissible to take a wage for teaching the Holy Quran. It is a deed
for approaching Almighty Allah, and it is permissible to take wage for that, Asitis per-
missible to take the expenses of Haj, so it is permissible to hire for it the same way as
hiring for the building of mosques.

Argumentation of the Evidences of
The First Opinion :«

The Hadith of Obadah concemns a particular personal case which is the case of
Obadah himself. It is probable that the Prophet, peace be upon him had known that
Obadah had done that as an earnest deed for the sake of Almighty Allzh, and so the
Prophet, peace be upon him hated to see that a wage to be taken for a deed given for
the sake of Allah, Anyhow there is no sin against the one who teaches the Holy Quran
for the sake of Almighty Allah to take what he is given without asking. Their analogy
with Fasting and Salat is that there is no (Niyabah) for those worships contrary to Haj
and their saying that Haj is carried out voluntarily and hence invalidated by taking

wage.

Argumentation of the Evidences
of The Second Opinion :-

What is meant by “wage” in the Hadith is the reward. Al Shawkani said that this
Hadith is abrogated by the Ahadith which warn against taking & wage for teaching the
Holy Quran. The narration of the Hadith indicates that “wage * means ” reward ” and
that the allegation of abrogation is refuted because abrogation is not proved by proba-
bility. Once a wage is taken against a deed it would no longer be considered as an

- 24 -



* Haj On Bcehalf of Someone Else*

taken as imperative and that to the (Khatha’amiyah) the same because of his knowl-
edge, peace be upon him that she had already performed Haj herself. It can be argued
that the analog of Haj on behalf of someone clse to the Haj of the boy who did not reach
puberty, as being refused because if the obligation of Haj was on the man before his dis-
ability, that obligation would not be dropped from him except by peformance through
the delegation of someone. But in the case of the boy, there is no Haj obligation on him
as he is not legally capable. Also the Haj of the son on behalf of the father is affirmed
by texl as in the Hadith of (Khatha’amiyah) whereas there is no Haj obligation on the
young boy by context.

Argumentation of The Evidences of The
Secontd Opinlon :-

Not enquiring about whether the (Khatha’amiyah) had performed Haj herself,
might be because of his knowledge, peace be upon him, that she had already done so.
The majority of the jurists disagreed with the Hanafis and limited the application of that
Hadith to the one who had atready performed Haj himself, and they stated the Hadith
of (Shibrimah) as proof of their opinion.

The Preferable Oplnion :-

It seems that the opinion of the Shafies is the most acceptable for the evidences
they had stated. The performance of Haj is obligatory on the person while Haj on
behalf of someone else is not. Flence it is not permissible to leave out the obligation for
something which is not an obligation,

Hire For The Performance of Haj :-

Haj on behalf of the deceased or the paralysed person, performed by a delegatged
person after being financed by the delegator, is permissible according to the agreement
of the jurists.

If Haj was for hire or rent, there are two different opinions : the first one is that the
Hanafis, and the Hanbalis, according to the narration of Iss-hag, did not agree on the
hire for Haj for calling out for Salat (Adzan), for teaching the Holy Quran, and the
other religious practices. They stated that if one man told another man “I hired you to
perform Haj on my behalf for such and such money) then that Haj would not be permis- -
sible, although in the Hanafi (mazhab) school of thought, Haj on behalf of somebody
is permissible. For Haj, by (Niyabah) to be correct, the delegator should say * I order
you to perform Haj on my behalf” The delegator should pay the delegated person all
the expenses enough for the performance of Haj.

The Evidences :-

It is narrated about Obadah Ibn Al Sammit that he said, “Oh Messenger of Allah,
a man whom I was teaching the Holy Quran, gave me a bow as present and it is not
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there is the obligation of Haj of Istam or the Haj of payment or a vow to perform any
of those worships on behalf of someone else. Also the one who has not performed the
Umrah of Istam or the Umrah of payment or a vow, is not permissible for him to do that
on behalf of someone else. If the one set on (Thram) on behalf of another person the
reward of that worship would be for the performer who would be obliged to pay back
the expenses he took from the one who delegated him.

They derive evidence from the Hadith narrated about Ibn Abbas who said that Prophet
Muhammad, peace be upon him, heard someone during Haj who was performing Haj
on behalf of someone else whose name was (Shibrimah). Prophet Muhammad told the
man you perform Haj yourself in the first place and after that on behalf of (Shibrimah).
This Hadith indicates that it is not permissible for the one who did not perform Haj him-
self to do that on behalf of someone else whether that person was able or not. In case
that he performed Haj on behalf of someone else, that would not be fulfilling to the
obligation on him, the same as the Haj of the boy who did no reach the age of puberty.
Al Hassan Al Basri, Ja’afar Ibn Muhammad, Ayyoub Al Sagestani, Atta, Al Nakha'e
and Abu Hanifa all said that it is permissible for the one who did not perform Haj him-
self to peform it on behalf of another person, but the preferable is that he performs the
ordinance himself in the first place, Imam Malik said as for the one who performs Haj
on behalf of the deceased, it is not conditioned that he should have performed it himself
first, but the preferable is that he should have done so first.

Their Evidences :

In the Hadith of (Khatha’amiyah) when the Prophet, peace be upon him ordered
her to perform Haj on behalf of her father, he did not ask the woman whether she had
performed Haj herself first or not. If the rule was different the Prophet, peace be upon
him would have asked her. Also the performance of Haj has no specific time in the life
time of the person. If this time is valid for the performance on behalf of someone, the
other time is also valid to perform for himself.

Argumentation of The Evidences
of The First Opinion :-

The opposers have argumented that the order in the Hadith concerning (Shib-
rimah) that he had to perform Haj himself in the first place, was only for recommenda-
tion and that it was preferable to do that for oneself first and hence the priority of the
ordinance over the supererogatory is achieved together with its permission.

The answer to that came as such; it is never permissible for the one who had not
performed Haj himself in the first place to do that on behalf of someone else whether
able or not. The Haj necessity on behalf of someone else if it came after the fulfiliment
of obligation, and cartied out after supplying the provisions and the means of transport,
and being in good health, itis detestable although permissible, because the prohibition
is not for Haj itself but for something else which is the fear that one might miss perform-
ing the ordinance, as death is unpredictable. So the order to (Shibrimah) might be
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Niyabah For The Performance of The
Supererogatory Haj :-

The Hanafis said that (Niyabah) for the performance of the supererogatory Haj is
permissible even when one is able. The Malikis said that if the healthy person or the sick
one, with a curable discase delegated somebody to perform a supererogatory Haj or
Umrah on one’s behalf, it would be accepted but with detest. the Shafies said in the per-
formance of the supererogatory Haj there are two opinions; the first one is that it isnot
permissible because there is no compulsion to make that (Niyabah), and the second
opinion is that it is permissible because in any worship which permits (Niyabah) for its
ordinance, it should permit (Niyabah) for its supererogatory, like in charity. (Niyabah)
is not permissible in the supererogatory Haj on behalf of a living person with no hand-
icap or on behalf of a dead person who did not instruct that in his will.

The Hanbalis said that the volunteer Haj is divided into three categories; 1) It is
not permissible for the one who did not perform the Haj of Istam. 2) It is permissible
for the one who performed the Haj of Islam while he was disabled {by delegation) so
he may delegate for the volunteer. Haj 3) The situation when one had already per-
formed the Haj of Istam by himself. there are two opinions. The first one isthat it is per-
missible and the second one is that it is not permissible.

The opinion of the Hanafis and who followed them that the (Niyabah) for the per-
formance of the volunteer Haj is permissible is the most favoured opinion as the anal-
ogy they sated that the (Fardh) ordinance for which (Niyabah) is accepted, it is also
accepted for its supererogatory gives strength to their point of view, but the opinion of
the Hanafis should be conditioned by what the Shafies have stated that the one who is
represented for the performance of the volunteer Haj should be a disabled person, a
deceased or someone who instructed that in his wilt.

(Niyabah) of Man on Behalf of The Woman and
That of The Woman on Behalf of the Man :-

It is permissible for a man to perform Haj on behalf of another man or a woman
and it is also permissible for a woman to perform Haj ont behalf of another woman and
on behalf of a man according to the majority of the men of learning. On this concern
Ibn Quddamah said we do not know of anybody who disagree on this opinion except
Al Hassan Ibn Saleh who detested the Haj of a woman on behalf of a man. The Hanafis
said that the Haj of the woman on behalf of the man is detestable, but it is permissible.
Ibn Taimeyah said that it is permissible for the woman to perform Haj on behalf of
another woman, according to the agreement of the jurists. It is also permissible for the
woman to perform Haj on behalf of the man according to the four Imams and the
majority of the jurists.

Is it Permissible for One To Perform Haj
on Behalf of Someone Else Before Performing
it Himself ?

The Shafies and (Al Ass-Hab) said that it is not permissible for the one on whom
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stiputated the persistence of disabilily from the time of being obliged to peform Haj
until the time of death. If the disability vanished before his death, the Haj performed
on his behalf would not be a substitution.

2 - As delegation is permissible when recovery is desparate, it means that when he
recovers his case was not desparate and hence he would be obliged by the original ordi-
nance.

- Imam Ahmad, Isshaq and the (Dthahiriya) think that as long as Haj was performed
on behail of the paralysed person, e would not be obliged to perform Haj again, even
if he recovered after that.

The Evidences :-

I - Abu Muhammad argued that if Prophet Muhammad, peace be upon him ordered
that Haj is 1o be peformed on behalf of the one who can not perform it whether walking
or riding, and told that Haj is a debt on the one which may be paid on his behalf, there-
fore once the debt was paid there is no need that it remains an obligation uniess there
is a text with this order, and there is no text and if it was so the prophet, peace be upon
him would have mentioned that.

2 - Because the paralysed person has carried out the ordinance, he freed himself from
the obligation as if he had not recovered.

3 - Because he had peformed the Haj of Islam as ordained by the legislator, he would
not be obliged to perform it again.

Argumentation of The Evidences Stated
For Supporting The First Opinion :-

The Hanbalis argued that :-

1 - The cure of the paralysed was not desparate and we say that if it was not desparate
he would not have been permitted to delegate, because desparation from cure is one of
the conditions for the permissibility of (Niyabah).

2- The condition stated by the Hanafis that the illness should be persistent is answered
that {Niyabah) on behalf of the paralysed is only proved through analogy as you say,
and there is no text which states that if the paralysed person recovered he should repeat
Haj one more time.

The Favoured Opinion :-

It scems that the opinion of the Hanbalis and their followers is the most accept-
able, because when the paralysed person delegated someane to perform Haj on his
behall he had a legitimately considered reason and hence he would not be obliged to
perform Haj again.

- 20 -



* Haj On Behalf of Someone Else*

Haj be performed on his behalf, it would be performed for him after paying the
expenses of that from one third of his inheritance, according to the Malikis.

Arguments on the Evidences
of the Malikis :-

The majority of the jurists argued that the evidence stated by the Malikis from the
verse “Those who can afford” would not prevent the paralysed person from delegating
someone for the performance of Haj on his behalf as he can afford the expenses, which
is in this case striving, one way or another.

Abu Muhammad argued that if they said that the narration about Ibn Omar that,
“nobody fasts on behalf of somebody else and nobody performs Haj on behalf of some-
bady else™, was a true narration, we would say that it is true but you are contradicting
that as you pass as perimssible the performance of Haj on behalf of the deceased if he
instructed that, and this is contradictory to the Hadith of Ibn Omar and Al Qassim. We
narrated about Muslim Al Garri who said, I asked Ibn Abbas that my mother per-
formed Haj but did not perform Umra, is it permissible for me to perform Umra on her
behalf ? and he said yes. Abu Muhammad said that in this answer there is no particulari-
zation for a deceased or a living person.

As for their analogy that the paralysed is not permitted to delegate somebody to
perform Haj for him is refuted because Prophet Muhammad, peace be upon him
ordered the man from (Khatha’am} to perform Haj on behalf of his father because of
the father’s illness. Taking Haj as analogous to Salat is not correct because the worship
in Haj involves the financial ability and the physical ability, so it is not permissible to
simulate that to Salat the way it is simulated to Zakat.

The Favoured Opinion :-

The opinion of the majority of the jurists is the most acceptable for the strength of
the evidences stated and their correctness, and because although the paralysed person
can not perform by himself he can still attain ability through delegating someone to per-
form Haj on his behalf after paying all the expenses.

Recovery of The Paralysed After Haj
Being Performed on His Behalf :-

I - The majority of the jurists, Imam Shafie, the opinion followers, Ibn Al Mundzir
think that if the paralysed person delegated someone to perform Haj on his behalf and
after the performance the paralysed man recovered and was able he should repeat
peforming Haj because the delegated Haj would not be considered substitution.
Evidences To support This Opinion :-

1 - As a condition for (Niyabah) to perform Haj on behalf of the disabled, the Hanafis
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in accordance with the narration of the majority of the jurists. What is meant by the
Hadith is rendring kindness to the pareats, guarding their interests. When the Prophet,
peace be upon him felt that that woman had a sincere desire to show gratitude to her
father, the Prophet, peace be upon him permitted her to perform Haj on behalf of her
father. The Malikis see no evidence in this Hadith for the permissibility of performing
Haj on behalf of someone clse.

Answering :-

In some methods of narration of Hadith there is explicit question about the sub-
stitution (in case of Niyabah) and the statement of evidence would support that asin the
method of Muslim. The Hadith narrated about the (Khatha’ameyah) is discussed as
stating an individual particular case and not a generalized principle. It is also discussed
that the Hadith is contradictory to the apparent meaning of the Quran, and hence pre-
ference is given to the Quran. But, however, it is argued that the consent of the
Prophet, peace be upon him was clear evidence. It is also argued that the Hadith con-
cerns the son and that (Niyabah) would not be accepted from other than him. Itis con-
tested that the case is not particularized about the son only and the answer to thatis the
Hadith narrated about Ibn Abbas that the Prophet, peace be upon him heard a man
during Haj saying “Labaik on behalf of Shibrimah ” the Prophet, peace be upon him
asked the man have you performed Haj yourself in the first place ? When the man said
no, the Prophet, peace be upon him told him you perform Haj yourself and afterwards
you perform on behalf of Shibrimah.

The evidences stated by the majority of the jurists from the traditions were con-
tested that they did not indicate that the obligation of Haj remained on the paralysed
person, but that they only indicated the permissibility of (Niyabah) for him and the
Malikis accept that although it is detested.

The evidence stated by the majority according to analogy is argued that the obliga-
tion of the worship on the paralysed as analogous to the one who had the ability tc per-
form Haj and afterwards became disabled is an invalid analogy because the one who
looses his money and becomes poor after Haj being an obligation on him, even though
Haj is not an obligation on the poor in the first place. Redemption from the omission
of a religions duty for the old person is neither analogous to that because redemption
is a substitute of fasting by context. So it was permissible that the obligation was based
on the origin in accordance with the obligation of the substitute which is redemptionin
this case. But Money as far as Haj is concerned is not a substitute for the origin of Haj.
The consideration of money only for (Niyabah) in Haj on behalf of the paralysed per-
son is refuted, because Haj is a worship and the worship is not to be performed through
(Niyabah) of one person on behalf of another.

The saying that the Hadith is contradictory to the verse is refuted because the
paralysed person, being disabled, has no Haj obligation on him. Considering the
paralysed analogous to the deseased is analogy with a difference because if the
deceased was obliged to perform Haj before his death and he instructed in his will that
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* Haj On Behall of Someonc Eisc®

“Pilgrimage thereto is a duty
Men owe to God

Those who can afford

The journey.!"

Those jurists understood that the verse indicates that the sick person and the
paralysed one are not obliged to set out for Haj (majority opinion) because Allah
Almighty ordained Haj only on the capable person according to the consensus of the
Ummah.

The other verse slating :-

“That man can have nothing
But what he sirives for™?

Shows that Allah Almighty toid us that man will have only what he strives for. Haj per-
formed on behalf of the person is not what the person strived for and hence it would not
be permissible.

About Annas, blessings of Allah be upon him, about The Prophet, peace be upon
him as concerning the saying of Almighty Allah,
“pilgrimage thereto is a duty men owe to God, those who can afford the journey. “that
he said, the Prophet was asked what is affording the journey ? He, peace be upon him
said, the provisions and the means of transport (Rahila). This Hadith indicated that the
Prophet, peace be upon him made the condition of Haj having what would take the per-
son to the Sacred House of Alah. The provision and the means of transport of the
paralysed person would not take him to the sacred House and hence their existance is
the same as their non-existance.

In the tradition it is narrated that Ibn Omar said. “Nobody is to fast on behalf of
somebody else, and nobody is 1o perform Haj on behalf of somebody else “It is also nar-
rated about Al Qassim Ibn Muhammad that he said. nobody is to perform Haj on
behalf of somebody else™.

By analogy the paralysed person is not permitted to delegate someone to perform
Haj for him, and hence the obligation of Haj was dropped from him because of inabil-
ity. As Haj is a ritual by (Niyabah) is not permissible with ability so with inability, the
same as the performance of Salat,

Discussion of Evidences:

The Malikis and their followers discussed the evidences narrated by the majority
of the jurists as in the following :- Concerning the Hadith of 1bn Abbas, it did not come

{1) Surar-A)-lmran verse 97
{2} Surat-ul-Najm verse 39
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ment of debts on the deceased in case that there is no body available to volunteer fo,
him. 1t does not matter whether the deceased instructed that tn a will or not.

(Niyabah) For The Disabled :-

The Shafies, the Hanbalis and the Dthaheris, and some thinkers of the Hanafjs
think that the one who fulfilled the conditions of the Haj obligation, but he was pre-
vented from performing it because of an incurable impediment, he is to perform Haj
whenever he finds someone to do that on his behalf and the money to pay for that, he
is obliged to do that otherwise Haj would be an obligation on him. They derive evidence
from the Hadith narrated by Ibn Abbas, blessings of Allah be upon them that a womap
from the tribe of (Khatha’am) came to the Prophet peace be upon him in the year of the
farewell Haj and said ; oh! Messenger of Allah it is ordained by Almighty Aliah on hijs
servants to perform Haj and my father is an old man and cannot endure travelling, is it
accepted that I perform Haj on his behalf ? He, peace be upon him, said yes. It is also
narrated by Abdullah Ibn Al Zubair that he said, a man from the tribe of (Khatha'am)
came to the Prophet, peace be upon him, and said, my father embraced Istam and he
was an old man and cannot endure travelling, can I perform Haj on his behalf ? Then
the Messenger of Allah, peace be upon him asked the man are you his elder son ? The
man said yes. Then The Messenger, peace be upon him said do you see if your father
was indebted and you repaid his debts on his behalf, would that acquit his obligation ?
and the man said yes. Then he, peace be upon him said therefore you perform Haj on
his behalf.

The majority of the jurists deduced from the narration of these Hadith that old age
and physical weakness would not be reason to drop the obligation of Haj from the old
man. It is permissible that his elder son performs Haj on his behalf.

In the tradition it is narrated about Ali Ibn Abittalib that he said concerning the
case of old men, that ene should delegate someone and pay all the expenses so that man
performs Haj on behalf of the old man. It is narrated about Mujahid that he said, the
one who performs Haj on behalf of someone else he would be awarded similarly.

By analogy, expiation is always paid when an invalidating act was committed duy-
ing the Haj worship. Therefore doing one act would revert the effect of another act, the
same as in the case of fasting Ramadan if one was not able to fast, he would pay expia-
tion which would acquit his obligation.

In the case of the paralysed person, who is desperately inable to perform Haj by
himself may delegate someone else to do that for him, the same as in the case of the
deceased. The Malikis and the Hanafis in another version think that the paralysed per-
son has no Haj obligation on him even if he had the money and found someone to del-
egate for the performance of Haj on his behalf.

Statement of Evidences :

They derived evidence from the verse :-
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* Haj On Behalf of Somcone Else*

Malikis stated that (Niyabah) on behalf of the healthy person for the performance of
the religious ordinances is forbidden and it is detestable in other than the ordinance,
and on the disabled there is no obliging ordinance primarily.

The Shafies stated that it is permissible to perform Haj on behalf of someane else
if he was not able to do it himself because of death, handicap, chronic incurable illness
or old age, preventing movement except under difficulty. This is in case of the ordi-
nance, payment of the religious dues and vows. As for the supererogatory Haj there are
two opinions, according to the Shafies. The first opinion is that it is not permissible and
the second one is that it is permissible which is the correct opinion.

As in the case of the disabled (handicapped) who delegates someone to perform
for him, and the inheritor delegating someone to perform for the deceased person,
there are two opinions the most favoured one is the permissibility. The one with curable
illness, and who had delegated someone who performed Haj on the sick person’s
behalf, and after that the illness was cured, then the Haj peformed on his behalf would
not be regarded as substitution. If the person died, there are two opinions. The first
opinion is that the Haj would not be considered as substitution. And if the sick person
delegated someone who performed Haj for him but later his sickness was cured, there
are also two opinion, The first one is that that Haj would not be a substitution and the
second one is that he should repeat performing the Haj.

According to the Hanbalis, Ibn Quddamah stated that :- good health and ability to
endure the difficulty of travelling is a condition for the performance of Haj. The inav-
ailability of that because of an incurable iliness or because of old age, the person is per-
mitted to delegate someone to perform Haj on his behalf, Even if he is cured after the
performance of Haj on his behalf, there is no obligation of Haj on him again. But if he
was suffering from a curable illness, Haj on his behalf is not a substitution, the same as
the healthy poor Muslim. If he delegated someone who performed Haj on his behalf,
and he died after that, the Haj performed on his behalf (when he was alive) is not con-
sidered a substitution. It is a duty to perform Haj on his behalf (again), As for the
supererogatory Haj there are two opinions :- One is that it is permissible the same as
in the case of the paralysed person, and the other is that it is not permissible. Haj is to
be performed on behalf of the deceased even without obtaining his permission, not like
the living person whose permission should be obtained, otherwise representing him is
not permissible.

It is not permissible for the one who is delegated to perform Haj on behalf of
another to do that unless he himself had performed Haj in the first place.

The Dthaheriyah state that the disabled (handicapped) person is obliged to per-
form Haj if he found someone to perform that on his behalf. Therefore, according to
them, delegation for the performance of the volunteer Haj is permissible, If Haj of
Islam was performed on behalf of someone who could not endure the difficulty of
travelling, and who became better after that, then there is no Haj obligation on him
again, The one who died without performing Haj, it is to be performed on his behalf,
paying the expenses from his own money, Paying the expenses of Haj is prior to repay-
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HAJ ON BEHALF OF SOMEONE ELSE
IN THE ISLAMIC JURISPRUDENCE

Dr. Muhammad Hussein Gindeel*

Haj to the sacred House of Allah is one of the five pillars of Islam. A Muslim is not
obliged to perform it unless capability in all its different aspects was available to him.
So if a Muslim was financially capable, but even though he was not able to perform Haj
because of his iliness, such as being paralysed or that he was destined not to perform it
until his death, Is it permissible in this case to perform Haj on behalf of such person ?

The jurists are on controversy as concerning performing Haj on behalf of someone
else on the basis of (Niyabah) respresentation. There is no definition in the (Figh) liter-
ature for the term (Niyabah) representation, but there is a definition of the synonym
(Wikalah) proxy.

{Wikalah) proxy is when somebody delegates someone else to represent him for
carrying out a particular act.

Acts, whether accepted through (Niyabah) representation or not are divided into
three categories :-

1 - Acts which are not accepted to be performed through (Niyabah) such as perfor-
mance of (Salat).

2 - Acts which are accepted to be performed through (Niyabah) such as retention of
trusts repayment of debts, distribution of (zakat) and charities,

3 - Acts the performance of which involves the financial aspect and the bodily activity,
such as Haj.

On such kind of act, the disagreeent of the jurists emerged as far as the acceptance
of (Niyabah) for that performance was concerned.

{Niyabah) on Behalf of The Living Person :

The jurists disagreed on the (Niyabah) on the behalf of the living person. The
Hanafis stated that the condition for the permissibility of (Niyabah) for the perfor-
mance of Haj is the permanent disability (handicap) until the time of one's death. But
the supererogatory Haj is acceptable through (Niyabah) without any condition. The

*  Member of the teaching staff in the faculty of Shari‘a and Islamic studies of the university of Qatar.
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* The Duty of The Muslims Towards Their Religion*

One should follow the example of the Prophets and the good people, and
pay attention to the affairs of the family members.

The young one must be ordered to perform the prescribed prayer when they
reach the age of seven, and flog them if they do not perform Salat when they
reach the age of ten so that they make it a good habit to perform Salat everday,
following the good straight path of the religion. They must be warned against all
that would harm them and against all that is forbidden by Almighty Allah such
as neglecting Salat, consumption of intoxicants and drugs, smoking shaving of
the beards, wearing long dresses, listening to singing and all the disobedience.

This is your duty, you Muslim, towards your children, your borthers and sis-
ters towards your wife, and those who are around you. It is imperative to help
one another in righteousness and piety, as Allah Almighty says :-

*“Help Ye one another
In righteousness and piety,”

Those who do so are the real winners, from the men and the women of all
times and all places. Those are the ones who were granted tranquility of the
hearts and so they entered earnestly and sincerely into the realms of the light
of faith, not only that, but they put their faith into application and practiced all
that they were ordered to do, and abstained from all that they were prohibited
from. They advised one another in righteousness and the truth. They invited the
people to the faith and guided them in the mutual teachings of Truth and of
patience and constancy. Those are the ones who are saved and salvaged in this
world and in the Hereafter.

Such should be the behaviour of the Muslim, striving for his livelihood in
the (Halal) permissible ways in selling and in buying, doing all that woulid
improve him spiritually and materially. He is never to beg the others, but would
rather ask the help from Almighty Allah to make the (Halal) earning available
to him. He should be following ail the permissible ways in health and in sickness
and abstaining from the (Haram) frobidden ways. Prophet Muhammad, peace be
upon him, said, “the strong Muslim is better and closer to Allah from the weak
Muslim, and in each one there is good. "And another saying states that Prophet
Mubammad, peace be upon him, was asked, “Which kind of earning is the best
? He said, man’s work by his hand and all accepted deals.”

(1) Surat-yl-Maida verse 2
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Who inflict wrong (and injury),'?

Invocation is to be made to those who are charged with authority to be
granted success in their endeavours and their good intentions, and that Allah
Almighty brings around them the earnest assistants, who would help them
achieve the good and hold fast to the ordinances of Almighty Allah, appiying the
Shari'a of Allah for the pood in this world and the bliss in the Hereafter.

When Almighty Allah see the manifestation of good intention from one of
His servants, He would direct him to the good deeds and would help him to the
work accepted by Him Almighty everywhere. A Muslim must send his invocation
for the good of the place where he is living, for probably his invocation be bles-
sed and accepted and that he would become behind the guidance to the good
path of those whom chose to be guided, whether he is a ruler or a prince or any
other Muslim with authority, become in being guided those people would be the
examplies to be followed by the members of the (Ummah). Prophet Muhammad,
peace be upon him, says :- “The one who guides to the good, he would get the
same reward like the doer of it.” This is a great offer which would not be
achieved except through sicerity, devotion, and avoidance of violence in preach-
ing, the thing which would expell the people. The caller to Islam must resort to
the pacific methods which help in the way of accepting the truth and putting it
into effect. The Muslim must strive in what would improve his religious life and
the life of the members of his family.

One must help the members of his family to be good and pious. He must
teach and instruct them and guide them in the straight path, and warn them
against the prohibition of Almighty Allah and from his wrath. Prophet Muham-
mad, peace be upon him, said, “Each one of you is a guardian and he is respon-
sible about his subjects. The ruler is a guardian and he is responsible about his
subjects, the man is a guardian in his family and he is responsible about the
members of his family, the woman is a guardian in the house of her husband and
she is responsible about her house, and the servant is a guardian over the prop-
erty of his master and he is responsible about his duty, and all of you are guar-
dians and are responsible about your obligations.

So men and women are held, each one of them, responsible to carry out the
obligation of responsibility of educating the family members because raising a
good family is participation in building the good society.

Allah addressed the Prophet, peace be upon him:-

“Enjoin prayer on thy people,
And be constant therein.”?

{1) Surat-i)-Ankaboot verse 46
{2) Surare Taha verse (32
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* Thic Duly of The Musliris Towards Their Religion®

All Muslims must cooperate and help onc another on picty and kindness. They
must study their religion and become well versed in it so as to be knowledgeable in
their (Jihad) in their peacetime, and their war-time. Man is not born with knowledge
but with ignorance. Allah Almighty said :-

“itiis He Who brought you
Farth from the wombs

Of your mothers when

Ye knew nothing; and He
Gave you hearing and sight
And intelligence and affections
That Ye may give thanks

(To God){"?

The Muslims must devote their attention to the Holy Quran its continuous recita-
tion and its study and asking about its deep meanings. The students, boys and girls,
must study and review the literature on (Tafseer) which mentions the evidences and
explains the meanings. So must the other Muslims. They must listen to the preaching
delivered on the (Jumua) Salat. They must listen to the public lectures and lessons.
Negligence of these good deeds, is the work of the disbelievers. Allah Almighty said :-

“But those who reject Faith
Turn away from that,”*(®

Su studying and being learned on refigion is one of the most essential duties, par-
ticularly in this time of ours. Prophet Muhammad, peace be upon him, said, “whom
Allah intends good, grants him the knowledge and insight in religion.”

Each one of us must participate to the extent of his atmost capacity in teaching the
people and guiding them in the path leading to the good, and that is through inviting
with wisdom and beautiful preaching, arguing with them in the ways that are best and
most gracious. All this is to be donc in observation of the Hadith of Prophet Muham-
mad, peace be upon him, who said, “religion is sincerity. We said: To whom? He said:
To Allah and His Book and His Messenger, and to the leaders of the Muslims and their
common folk. “So sincerity to Almighty Allah and to His servants, guiding the stray,
enjoining the good and forbidding the evil through wisdom and good preaching and not
through violent methods except with those aggressors. Allah Almighty said :-

*And dispute ye not

With the people of the Book
Except with means better
(Than mere disputations) unless
It be with those of them

(1) Surat-ul-Nahl verse 78
(2} Surat-ul-Ahgaf verse 3
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The goodly reward is the Garden of Eden, and what is more than in measure is the
opportunity to look into the image of Allah Almighty, and enjoying that bliss and the
ever lasting pood which is above any imagination. The followers of the Sunnah consider
any one to disbelieve that as an apostate. Allah Almighty will not let Himself to be seen
in this word as this world is not a world of bliss but rather a world of trial and tribulation.
So Allah Almighty saved the revelation of His image for the Hereafter.

Prophet Muhammad, peace be upon him, said, “Know that, no one of you would
see His Lord until he is dead.” The Muskim has to believe all that and all that was nar-
rated by Prophet Muhammad, peace be upon him.

As for the disobedient Muslim, is in danger of tortute, but he would eventually be
admitted in Heavens, even though he would be entered in Helt because of his disobedi-
ence. He would not stay in it for ever, but he would be pardoned and entered in
Heavens, as indicated in the Hadith about Prophet Muhammad, peace be upon him,
the Muslim is subject to the redemption of Allah Whao said :-

“God forgiveth not

That partners should be sei up
With Him, but He forgiveth
Anything else, to whom

He pleaseth.”

If God pleases, He would forgive him and admit him in Heavens with his brothers
from the beginning, if not forgiven he would be tortured in Hell according to the sins
he had committed and after sanctification he would be admitted in Heaveus. He might
be tortured in his grave or might be saved until doomsday, for committing the cardinal
sins such as drinking wine, committing adultery, being disobedient to one’s parents and
the like. The one who delcares penitence before his death, he would be placed by
Almighty Allah with his brothers from the first instance, as a reward to him.

Some of the due rights on us towards our Lord is the performance of Salat in con-
gregation, avoid behaving like the hypocrites who are described by Almighty Allah as :-

“The Hypocrites-they think
They are over-reaching God,
But He will gver-reach them.
When they stand up to prayer
They stand wilhout earnestness
To be seen of men,

But little do they hold

God in remembrance.”?

([) Surat-u)-Nissa verse 48
{2) Surat-ul-Nissa verse 142
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* The Duty of The Muslims Towards Their Religion*

is and who his Prophet is. For the believers, Allub Almighty would send down tranquil-
ity into their hearts and add faith to their faith, When asked in his grave, the believer
would answer my God is Almighty Allah, Islam is my religion, and Muhammad, peace
be upon him, is my prophet. As the Muslim was holding fast to his faith and to his reli-
gion during his life time, for this reason Allah would grant him peace of mind and tran-
quility in his grave. But the disbeliever or the hypocrite, when asked in the grave they
would find no answer to give and would say instead 1 only followed what the astray
people were saying. On giving that answer, the disbeliever would be hit by a
sledgechammer, and a screem would come from him to be heard by all creatures except
man, who would have been frightened if could hear that. As such people would be
resurrected and judged on the Day of Judgement. When the trumpet sounds for the [ast
day, all people die and are resurrected and judged in accordance with their deeds. All
this must be believed in and be prepared for in the last day, by the unification of Allah
and following His ordinances and avoiding His disobedience. The happy ones are those
wha are judged and given their records in their right hands, and the unhappy are those
people who are judged and given their records in their left hands.

Muslims must be prepard for that day. They must advise one another in righteous-
ness and stay firm with truth. They must enjoin the right and forbid the wrong, as Allah

Almighty said in His Holy Book:-

“The Believers, men

And women are protectors
One of anothger, they enjoin
What is just, and forbid
What is evil, they

Observe regular prayers, practice
Regular charity, and obey
God and His Apostle

On them will God pour

His mercy, for God

Is Exalted in power, Wise

The believers would be enabled tosee their Lord Almighty actually. He, Almighty
would speak to them and would let them see His divine image. The disbelievers would
be veiled as Allah Almighty said,

“Verily, from (the Light)
Of their Lord, that Day
Wil titey be vetled.”

‘The followers of the Sunnah and (Al Jama’a) have believed in this glorious image.
In the Heavens, the believers would be able to see all that in reality, in their highest of
bliss. Allah Almighty said :-

“To those who do right
Is a goodly (reward)
Yea, more (than in measure).
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it is imperative, that together with the unification of Almighty Allah, devotion is
offered to Him, and caution from disbelief is to be observed. It is also imperative that
it is to be acknowledged that Muhammad is the Messenger and the Prophet from Allah,
Those two testimonics are the fundamentals and drigin of the religion. Faith in that
must be whole heartedly, by uttering and by doing. It must be a true faith with no
hypocrisy mixed with it, achieved through hard work in carrying out the ordinances and
abstaining from the prohibitions, like polytheism, adultery, theft, consumption of into-
xicants, disobedience and ingratitude to parents, disconnection of family ties, devour-
ing the wealth of the orphans and all the practices forbidden by Almighty Allah.

One must believe, beyond any doubt, that Allah Almighty is The God and The
Creator of the uiverse and the Handler of all things in Heavens or on earth. He has the
good names and the highest of the characteristics. He Almighty is The Creator and The
Sustainer, He is the Benefactor, The Giver and the Taker, The Most Able. This belief
is given the term the unification of divinity. The unification of divinity alone would not
admit one into the fold of Islam. Together with that, faith must be shown that Allah
Almighty alone is the Deserver of worhsip and no one else, and that is the meaning of
“there is no god but Allah.” This is the unification of worship with the faith in the unifi-
cation of the names and the characteristics. One must have faith that Allah Almighty
is The Most complete in Himself, in His Names, in His Characteristics and in His
Deeds. He has the Absolute completeness who has no partner and no similar and there
is none like unto Him.

The two worlds, that of men and that of jinns must believe in the names and the
characteristics of Almighty Allah mentioned in the Holy Quran such as the Almighty,
The Wise, Who hears all things, the Creator, The Sustainer, The Benevolent and The
Most Gracious, and all the other names and characteristics. Faith must also be in what
is affirmed in the Sunnah about the names of Almighty Allah and the secrets in them
as they were revealed with no increase or decrease.

Onc must also believe that Allah Almighty is not like any of His creatures, and
there is no similarity in shape orin entity. All the prophets unanimously had faith in all
that and all the messages were descended with those teachings, the most complete of
them all is the Holy Quran.

One must also believe in Prophet Muhammad, peace be upon him, and in all the
other prophets too, and in alt that they had narrated about the angels, the books, the
question of heavens and Hell, the Day of Resurrection, the Day of Judgement and
rewarding, the torment or bliss in the grave, and the belief in fate.

The Muslim must follow the straight path of the religion of Allah Almighty, by say-
ing and by doing and as a creed. He must observe ail the ordinances prescribed on him,
and avoid all the prohibitions he is forbidden from. He must also believe all that is told
by Prophet Muhammad, peace be upon him, about the states of the dead in their
graves, and that the grave is either a heavenly garden or a devilish hell. Once the dead
is placed inside his grave, two angels would ask him who his God is, what his religion
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* The Duty of The Muslims Towards Their Religion*

“That is hecause God - He

Is the Reality, and those

Besides Him whom they invoke,
They are but vain Falsehood.” "

The Arabs and the other nations, with the exception of a few of them, at the time
of the arrival of Prophet Muhammad’s message, peace be upon him, were all engulfed
in disbelief and were joining other gods with God. Some of them used to worship the
angels, others used to warship the prophet, others were used to worship the idols, cut
from stone in the shape of such and such persons, others used to worship the trees and
the rocks, and the like.

Allah Almighty sent down our Prophet Muhammad, peace be upon him, with the
message of unification of the Creator and devotion to worship Him alone and abstain
from worshipping other than Him Almighty.

After then years of the mission of Prophet Muhammad, peace be upon him, Allah
Almighty ordained on him the five daily prayers to teach the Muslims how to perform.
The Muslims in Makkah started their Salat, and the Prophet, peace be upon him, mig-
rated to Madinah where the other religious ordinances were prescribed, such as Zakat,
fasting, Haj and the others.

Worship is the submissive obedience, with devotion, sincerity and love to
Almighty Allah, glorifying Him by performing Salat, paying Zakat, fasting Ramadan
and performing Haj, being kind to one’s parents, reaching one’s next of kin, striving in
{(Jihad) in the path of Almighty Allah, by denying oneself, one’s property, and by abs-
taining from all that is prohibited by Almighty Allah, such as joining other gods with
Him Almighty which is the worst of all sins. Worhsipping other than God is polytheism,
manifested in invocating the angels or the prophets, or the jinns or the dead, by offering
them votive consecrations. Such deeds contradict the saying that there is no god but
Allzh, which means that there is no one rightfully worshipped other than Almighty
Allah, and they contradict the verse which states :-

“And they have been commanded
No more than this

To worship God

Offering Him sincere devotion
Being True (in faith).

They also contradict the saying of Almighty Allah :-

“Thee do we worhip
And Thine aid we seek.”

{1) Surat-ul Haj verse 62
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“And they have been commanded
No more than this,

To worship God,

Offering Him sincere devotion
Being True (in faith,)"

With this message all the books have been sent down from Almighty Allah so as
to explain the means of this worship, as Almighty Allah said:-

“(This is) a book

With verses basic or fundarental

(Of established meaning)

Further explained in detail

From One Who is Wise

And Well-Acquainted (with all things)
(1t teacheth) that ye should

Worship none but God.”®

All of the messengers call to the unification of Almighty Allah, and the obedience
of His ordinances and abstention from His restrictions and following His Shari'a
{method) and beware of His prohibitions.

All those who reach the age of legal capacity, whether men or jinns, Arabs or non-
arabs, men or women are obliged to worship Allah alone and submit to what js sent
down on His prophet Muhammad, peace be upon him, by saying, doing and abstaining.
So the foundation of the religion is the acknowledgement by believing, behind any
doubt, and saying that, “there is no god other than Allah, and that Muhammad is the
messenger of Allah, and His prophet, peace be upon him." This is the foundation of the
worship. Worshipping Allah alone by unifying Him, glorifying Him through the con-
tinuous prayer, expectation, fear, vows, sacrifices and through all the other rituals, as
He, Almighty said :-

“Thy Lord hath decreed
That ye worship none but Him,”®)

This worhip is the due right of Almighty Allah alone. It is not meant neither to a
ruler, nor to a sent prophet, neither to an idol nor to a jinn or to any other creature. It
is the right of Allah on you to worship Him alone with your invocation, with your hope,
with your fear, with your prayers, with your fasting, with your Haj and with the other
worships, because He, Almighty is the one who is worthy of worship truthfully, and if
anything other than Him is worshipped, it is worhsipped falsely. Allah Almighty said :-

(1) Surat-ul-Bajyina verse 5
(2) Surat-Hudd verses 1 and 2
(3) Surat-ul I5sra verse 23



THE DUTY OF THE MUSLIMS TOWARDS
THEIR RELIGION AND THEIR WORLD

Sheikh / Abdul Aziz lbn Abdullah Ibn Baz*

There are obligations on the Muslims as concerning the practices of their religion,
and how they must be consistant in carrying out these practices as they were prescribed
by Almighty Allah, and as they were commanded to be performed. Allah Almighty
created people so as to worship Him Almighty and He sent the Messengers with that
message. Allah Almighty said :-

“I have only created
Jinns and men, that
They may serve Me»!!

Allah Almighty sent His Messenger, Prophet Muhammad, peace be upon him, as
He sent the messengers before him to invite the people to this worship and this religion,
which is sent down to both worlds, the world of men and the world of jinns. It is sent
down as mercy to the creatures as Almighty said in the Holy Quran :-

“We sent thee not, but
As a Mercy for all crreatures.”®

This is addressed to our Prophet Muhammad, peace be upon him, who is sent as
a teacher and a guide to show the path of salvation to all mankind, leading to their hap-
piness in this world and in the Hereafter. He, peace be upon him, is sent as the last and
the seal of all prophets. Anybody who proclaims that inspiration is sent down on him,
such as the {Qadyaniah) is a blasphemer and a disbeliever and apostate from the reli-

gion of [slam,

The duty of the two worlds, the world of men and the world of jinns is to follow
Prophet Muhammad, peace be upon him, with obedience and remain staedfast on the
teachings and the practices of the Holy Quran, studying and revealing its meanings
from the time of birth until death. To achieve the standard of worship for which they
have been created, the men and the jinns, must acquire knowledge supported by all evi-
dences and proofs from the Holy Book and from the Sunnah. The origin and the source
of this worship is the unification of Almighty Allah and devotion to Him. Allah
Almighty said :-

President of Presidency Generat of Religious Researches, 1, calt und Guidunes.
(1) Surat-ul-Zariya1 verse 56
(2) Surat-ul-Aabiya verse 107
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This kind of determination was revealed in a4 number of incidents, only occasion-
ally referred to by the media, as anecdotes. One timne the media told about the story of
an old man who travelled on foot, twenty years ago, from a country in Asia minor,
towards the Sacred House in Makkah. For twe month this old man moved from one
place to another, and from frontier to frontier until he reached Turkey on his way to
Makkah Al Mukarramah. But, the media could not undrstand the purpose for which
that man walked for two month inspite of his old age and weakness. They thought that
man only came to perform (Haj) pilgrimage like any other Muslim, and they did not pay
attention to the fact that that journey on foot was a living witness that Islam still rekin-
dles in the hearts of the believers in that far-away corner of the Muslim world.

Last year and also this years tens of thousands of Muslims from those countries were
able to perform Haj on grant from The Custodian of The Two Holy Mosques, King
Fahad Ibn Abdul Aziz AlSaud, and for all the Muslims in those places that was the be-
ginning of a new era for which they must be ready. Truely it is a new era and a new his-
tory in the making in which Muslims from countries of Ozbeckistan Kazakhstan, Tajec-
kistan, Ghergirstan, Atherbijan, Turkumanstan, will be able perform the Haj rituals
with the Muslims from all over the world after they have thrown behind their backs se-
venty years of suffering

We have to remember very well that those places together with other different
places were the birth places and refuge of a number of Muslim scholars and jurists who
had rendered precious and invaluable services to their faith and to their civilization, in
a time when communications were very difficult and perilous. Strife for knowledge was
their love, work for it was their relaxation search for it and producing it was their aim.
They were aware that civilization was giving and sacrificing, and they were aware that
their existence on their world depended on how much they gave to their world and not
on how much they could obtain.

Among them were the scholars of Hadith, the genius of jurisprudence and the
giants of science. Among them were Imam Abu Abdullah Muhammad Ibn Ismail Al
Bukhari, and Imam Abul Hussein Muslim Ibn Al Hajjaj Ibn Muslim, whose efforts
were well known in the search about the sayings of the Prophet, peace be upon him,
verifying, correcting those sayings (Ahadith) until they reached us in the form we know
today. Among them were Imam Al Tirmithy, Al Nissae, and the jurists, scholars of
(Usul) and men of science, in all aspects.

At those Islamic countries return today with all their cities, their features, their
heritage and with their old finger prints on the Islamic record, the historical facts and
movements prove that Islam is the religion of the instictive nature, the religion of eter-
nal existence, the religion of ove, power, peace and the source of man's happiness.

Above all, all that happened was according to the Will of Almighty Allah and His
Guidance to His creatures, That is the practice of God, and no change wilt thou find in
the practice of God. And Allah is the Grantor of all success.

-4



A LETTER FROM THE STAFF

Rebirth of a nation :

All praise be to Allah, Cherisher of the Worlds, and all prayer and peace be upon
His honest Prophet.

We are now at the end of the year [412 th of Hijrah of the Prophet, peace be upon
him. It is worth mentioning that this year and the year before it have witnessed the
occurence of significant events in the contemporary Islamic history.

This significant event was the rebirth of the history of an ancient nation, in the
heart of Asia and in Europe, after being isolated under-oppression for seventy years,
until it was thought that, their problem was mere history. It occured to nobody that
after being suppressed, that nation could be reborn. This first generation, who witnes-
sed that problem and who were holding to their heritage and their creed, have all or
almost all of them perished, and all the aspects of the history of that nation have also
been erased, and ali that became a margin on a big page, when a super power called the
soviet union had dominated that nation. That union wanted to dissolve a number of dif-
ferent people and different creeds and convictions into one materialistic atheistic doc-
trine, and it used all methods of opperssion to achieve that. To make the Muslims forget
their beliefs, their civilization and efface their history, they had been subjected to suf-
fering beyond endurance. They suffered when it was wanted from them to become like
pawns or like a bolt in a machine. It was wanted from them to forget that they are
human beings governed by the instincts instilled in man by Almighty Allah.

Among all that gigantic materialistic upheaval, the question of Islam in Asia minor
and in eastern Europe was always existent. It is well remembered by that immigrant
who fled from injustice and oppression, it was a problem lived by the Muslim in his far-
away country. He was living it when he wears, inside his house the kind of dress which
was worn by his ancestors, as a symbol of their belief and their identity. He was living
that problem when he secretly taught his children that they have an ever lasting belief,
along bright history, and a pending problem.

The Muslim woman also lived that problem when she used to wear the dresses of her
ancestors. She lived that problem when she instigated her young ones to stand against
atheism, and educated them according to the principles of faith.

There was a problem lived by the Muslim, in those countries, and was forced to
accept that reality, after being deprived of everything. But inspite of all that, the Mus-
lims over there, behind them the believers everywhere, were believing beyond no
doubt that history has a cicle, and conditions of time change. They were all believing
that Islam is a divine message and belief which will stay as long as there stays a human
soul on earth, and that those who believe that might be subjected to disasters and suf-
fering, but are always reborn.
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