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'EXCESS FERTILIZED OVA*

May praise be to Allah alone, Cherisher of the Worlds, and all
prayer and blessings be upon Our Prophet Muhammad, Seal of All
Prophets, upon his family and his companions.

The Council of Majma® Al Figh Al Islami in the World Muslim
League held its sixth conference in Jeddah as from the period 17-23
Sha’aban 1410 corresponding to 14-20 March, 1990.

After reviewing the researches and recommendations on this
subject, of Excess Fertillized Ova, which was one of the subjects of
the sixth medical jurisprudence symposium held in Kuwait during
the period 23-26 Rabie 1 1410 corresponding to 23-26/10/1989 in
collaboration between this Majma’ and the Islamic Organisation for
Medical Sciences, and after reviewing the two recommendations;
number 13 and 14 adopted in the third symposium held by the
Islamic Organisation for Medical Sciences in Kuwait during the
period 20-23 Sha’aban 1407, corresponding to 18-21/4/1987 on the
same subject of Excess Fertilized Ova and also the fifth recom-
mendation adopted in the first symposium of the Islamic Organisa-
tion for Medical Sciences held in Kuwait during the period 11-14
Sha’aban 1403, corresponding to 24-27/5/1982, the council decided
the following:

1. In the light of what has been achieved scientifically of the
possibility of storing the unfertilized ova, fertilization should be
induced in the needed ova for culture only so as to avoid having
excess fertilized ova.

2. In case of having fertilized ova for one reason or another, they
should be left without giving them any medical attention until
they die naturally.

3. Itis prohibited to utilize the fertilized ovum for another woman,
and that all necessary precautions should be taken so as to
prevent the utilization of the fertilized ovum in an illegal
conception,

* Resolution No. 52/6/6 in the sixth conference held in Jeddahh during 17-23
Sha‘aban 1410 corresponding to 14-20 March 1990.
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Transplant of the Brain and the Nervours Syslem Tissues

‘2, 1f the source of the tissue was an embryo of an animal, there is no
abjection if that method was proved to be successful and that there
were no Shar’ia constrictions, Physicians have mentioned that this
method had succeeded in different types of animals and it is
expected to be successful if certain medical precautions were taken
to avoid the foreign body rejection.

3. If the source of tissues was to be taken from the [ive tissues from
the brain of young embryo (in the tenth or eleventh week), the rule
is as such:

A} The First Method

Tissues are to be taken directly from the human embryo after
opening the womb surgically. This method entails the death of
the embryo immediately after extracting the tissues which is
legally prohibited in the Shar’ia, unless the death of the embryo
was nalural or it occured after a lawful abortion to save the life
of the mother and the death of the embryo was ascertained,
with the consideration of the conditions of making use of
embryos to be mentioned in the resolution No. 59/8/6 of this
session,

B) The Second Method

This method still lies in the realms of the future. Scientists
might be able to culture brain tissues in a lawfulf and Shar'ia
way to make use of it in this purposc.

4. The Brainless Newhorn

If a brainless newborn was born alive, it is not permissible 1o take
any of his organs until his death was certified. There should not be
any difference between this newborn and the other normal people
as regards to this subject. After his death any organ can be taken
for iransplant according to the rules and conditions of taking
organs from dead bodies and the consideration of; the permission
which should be obtained, the lack of the alternative, and the
necessity and all that was included in the resolution No. 1 taken in
the fourth session of this Majma’a. There is no objection that this
brainless newborn be placed in the life-sustaining equipment until
after the death of the brain root (which can be diagnosed), so as to
keep the vitality of the organs ready for the transplant according to
the afore-mentioned conditions and rules.
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TRANSPLANT OF THE BRAIN AND
THE NERVOUS SYSTEM TISSUSES™

All praise be to Allah alone, Cherisher of the Worlds, and all
prayers and blessings be upon Qur Prophet Muhammad, the Seal of
all Prophets and upon his family and his companions.

In its sixth conference, held in Jeddah within the period 17-23
Sha’aban 1410 corresponding 1o 14-20 March 1990, the Council of Al
Majma'a Al Fighi Al Islami in the lstamic Conference Organisation,
reviewed the researches and the recommendations regarding the
subject of the transplant of the brain and the nervous system tissues
which was one of the subjects discussed in the sixth medical
jurisprudence symposium held in Kuwait during 23-26 Rabie 1 1410
corresponding to 23-26/10/1989 in collaboration with this Majma’a and
the Islamic Organisation for Medical Sciences.

On the light of what the symposium had reached on this subject,
and that transplant in this case does not mean the transplant of brain
from one person to another person, but the purpose of this transplant
is rather the remedy of the maifunctioning of certain tissues in the
brain which do not excrete the normal chemical substance or
hormone. Such malfunctioning tissues would be replaced by other
tissues from another source. The same thing is applied in the cure of
some damages in the nervous system {spinal cord).

After reviewing all these aspects, the council decided the
following:

1. If the source of the tissues was from the gland of the patient himself!
and that the tissues were not rejected by the body, there is no
Shar'ia objection to such transplant.

* Resolution No. 56/5/6 in the sixth conference held in Jeddah during 17-23 Sha'aban
1410 corresponding to 14-20 March 19%¢,
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Possesson (A (Qabd) and ds New Aspecls

¢) When the bank deducts a certain amount of money as the
client’s orders, and this amount to be transferred into another
account number in another currency, whether in the same
bank or in another bank, and for the benefit of the client or
any other bencficiary. Banks must observe the ruies of the
payment coniract in the Islamic Shar'ia.

The delay in the bank register (period of grace) can be over
looked in such a way to enable the beneficiary of the actual
holding (possession) within the limited duration, customary
in the market dealings. However, the beneficiary is not
permilled 10 have the right to dispose of the money during
the period of grace until the bank register makes the actual
receipt {possession) effective.

2. The receipt of a cheque in case that there is sufficient balance
which can be withdrawn on due time and for the currency it was
issued in amount payable to the bank.
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POSSESSION (ALQABD) AND
ITS NEW ASPECTS™

May praise be to Allah alone, Cherisher of the Worlds and all
prayer and blessings be upon Our Prophet Muhammad, Seal of all
Prophets, upon his family and his companions.

The Council of Majma’ Al Figh Al Islami in the World Muslim
League held its sixth conference in Jeddah as from the period 17-23
Sha’aban 1410, corresponding to 14-20 March 1990. The council
discussed the subject of “Holding and its New Aspects” and after
extensive elaborations, the council decided the following:

Firstly

The possession of property as it is normally physically done in the
case of holding from hand to hand, or by way of meauring or weighing
of food or by transfer to the possession of the holder can be realized
and achieved detrimentally through relinquishing and giving the right
of acting on the possessed property even if holding did not physicatty
take place. Holding differs according to the difference of property and
the difference of customs as to what is considered holding in cach
case.

Secondly

Some aspects of the Shar’ia and customary considered de-
trimental holding are:

1. Bank deposits of any amount in the client’s account in these
cases:

a) When an amount of money is deposited directly or by a bank
remittance in the client’s account.

b) When a client concludes an immediate payment order
between him and the bank in the case of buying another
currency for the account of the beneficiary client.

* Resolution No. 53/4/6 in the fifth conference of the lslamic Conference
Organisation.
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Trte Concison of Contracts theough Means of Mogdern
Communea’on Segems

2.

If contracting is concluded in such case belween two separale
partics who are found in two separate place - as through
tclephone or radio, contracting between them is considered as
contracting belween two present parties, and in this casc all the
presetibed rules of contracting are applied on such cantract,

1 onc sends an offer by this means for a certain period of time, he
would be obliged 1o fulfill his offer during thal period, and would
not have the right te decline that offer.

The afore-mentioncd means do nol include the marriape conclu-
sion (Nikkah) because there should be witnesses far a marriage
contract por for the condition of paymemt of capilal.

With regards 1o the probability of fraud and forgery or confusion,
the general rules of confirmation and identification should be

applicd.
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THE CONCLUSION OF CONTRACTS
THROUGH MEANS OF MODERN
COMMUNICATION SYSTEMS*

All prise be to Allah alone, Cherisher of the Worlds, and all
prayers and blessings be upon our Prophet Muhammad, the Seal of all
prophets and upon his family and his companions.

In its sixth conference, held in Jeddah within the period 17-23
Sha’aban 1410 corresponding to 14-20 March 1990, the Council of Al
Majma’a Al Fighi Al Islami in the Islamic Conference Organisation,
discussed the subject of the conclusion of contracts through the means
of the modern communication systems, which are highly developed
and widely used in our day for the purpose of our contracts and the
completion of the urgent financial interactions and dealings.

The council discussed the conclusion of contracts through
messages and writing or through telex or telegram or through a
messenger. The council also discussed the conditions of contracting
between the present people and the agreement of the (majlis except
in the will, the request and the delegation) and the coincidence
between agreement and acceptance and there should not be any
indication of the decline of one party from contracting, allowing for
agreement and acceptance according to the custom. Regarding all
this, the council decided the following:

1. If contracting was concluded between two absent parties who are
not found in one place, and that they can not see each other in
person or listen to each other and that the means of communica-
tion between them was only writing or a message or a messenger,
the thing which is now applicable on the telegram, the telex, fax
and the computer monitors, in such cases a contract is concluded
when an answer with acceptance is received.

* Resolution No. 54/3/6 in the sixth conference held in Jeddahh during 17-23
Sha'aban 1410 corresponding to 14-20 March 1990,
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Sale try Instaiiments

2. 1t is not permissible in the Shar’ia to charge a fixed interest rate on
the installments seperate from the current cash price and be
connected wilh the delay payment whether the two parties agreed
on that interest rate or treated it as the current interesi rate.

3. Incase that the buyer delays in paying the installments in due time,
il is permissible (o oblige him to pay any increased price whether
there was a prior condition for that or not, because this would be a
prohibited usury.

4. Itis prohibited for the borrower to procrastinate in paying the due
instaliments even Lhough it is not permissible 1o charge him with
any compensalions because of this delay.

5. It is permissible in the Shar'ia for the seller by installments to
precondition the payments of the installments before the due time
if the borrower delayed in payments and in case Lhat he, the
borrower accepts this condition in the contract.

6. The seller has no right in the ownership of the sold item after the
completion of the sale. But the seller is permilted to make a
condition for the buyer 1o mortgage the sold item wntill the
payment of all the delayed installments is made.

The Council also recommended that more exiended researches
and studies should be made on the following:

a) The deduction by the seller of the installment bills at the
banks.

b) The payment of the credit prior to its due time for the release
from some of that credit.

c) The cffect of death as regards to the due installments.
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SALE BY INSTALLMENTS™*

All praise be to Allah alone, Cherisher of the Worlds, and all
prayers and blessings be upon Our Prophet Muhammad, the Seal of
all Prophets and upon his family and his companions.

In its sixth conference, held in Jeddah, within the period 17-23
Sha’aban 1410 corresponding to 14-20 March 1990, the Council of Al
Majma’a Al Fighi Al Islami in the Islamic Conference Organisation,
discussed the subject of the sale by installments.

After reviewing all researches and elaborating on the discussion,
the Council decided the following:

1. It is permissible to make an increase on the price which is to be
paid on delay. It is also permissible to mention the prices of a sold
item when it is sold in cash or in installments of a fixed period. Sale
will not be correct unless it is confirmed clearly by the two parties
on the method of payment, whether in cash or in installments. If
there was any kind of hesitation on the method of payment
between cash and installments and that there was no clear-cut
agreement on fixed price, then that sale is not permissible in the
Shar’ia.

* Resolution No. 53/2/6 in the sixth conference of the Islamic Conference
Organisation held in Jeddah during 17-23 Sha'aban 1410 corresponding to 14-20
March 1990.
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The Rule on ihram from Jeddah for Nen-Rasidant Arrivals

Mabrook Al Awadi

Muhammad Al Shazali Al Naifar
Mustafa Ahmed Al Zarqa

Abdel Quddoos Al Hashimi
{Autended some sessions and apologised)
Muhammad Rashidi

Abul Hasan Ali Al Husni Al Nadwi
Abu Bakr Mahmoud Jumi

Hassanain Muhammad Makhloof
Muhammad Rashid Qabbani
Mahmoud Sheit Khattab
Muhammad Salim Addood
Muhammad Abdel Rahim Al Khalid

Member
Member
Member
Member

Member
Member
Member
Member
Member
Member
Member
Secretary

Signed
Signed
Signed

Signed
Absent
Signed
Absent
Absent
Absent
Signed
Signed
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he arrives in Jeddah, he should take off his shirt and pant and change
into (I1zar) whenever possible. If he was not wearing pants and he does
not have a turban which could be used as Izar, he is permitted o enter
Ihram in his shirt, and revealing his head when the airplane or the ship
passes along side the Miqat. On arrival in Jeddah he can buy Tzar and
take off bis shirt. He should pay expiation gift which is in this case the
feeding of six poor people each to receive half a sa’a {equivalent to 8
pounds} of rice or dates or from the common food stuff of the people,
or the fasting of three days ar the sacrificing of a goat. He has the
option from these three expiation gifts. Prophet Muhammad, peace
be upon him, gave Ka'ab Ibn Ajra the option to choose one of these
three expiations when he allowed him to shave his head, while in
consecration because of an illness which infected him,

Secondly

The General Secretariat of the World Muslim League is to
contact the airline and shipline authorities which carry the pilgrims
into the holy places to always notify the passcngers in ample time that
they are approaching the Migat.

Thirdly

Sheikh Mustafa Ahmad Al Zarqa and Sheikh Abu Bakr
Mahmoud Jumi are on disagreement as regards the arrivals from
Sawakin to Jeddah alone, and they had signed after they made that
point known to the Council.

MEMBERS OF THE COUNCIL

Abdullah 1bn Humaid™ President
(apologised for sickness)
Mubammad Ali Al Harkan Vice President
Signed
Abdel Aziz Ibn Baz Member Signed
Muhammad Mahmoud Al Sawaf Member  Signed
Saleh lbn Othaimeen Member  Signed
Muhammad Ibn Abdullah Ibn Sabeel Member Signed

* Have some conservalions as to the payment of expiation for wearing a shirt,
beczuse may be onc is obliged to do so for lack of the proper clothes for Ihram. i1f one
enters into state of consecration wearing a shirt or so, he should only take it off and
pay no cxpiation, Ya'alt Ibn Ummaya enter into state of consecration in a garment,
and Prophet Mehammad, peace be upon him, ordered him to take it off and alse
ordered Abu Daood to take it off and did not order him to pay any expiation.
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The Rule on thiam from Jeddah for Non-Resident Atrivals

whoever passes from there. Zati Irq for the people coming from Irag
and Khurasan or whoever passes from there. This location is now
called Al Dharribah. Yilamlim is for the people coming from Yemen
or whoever passes from there.

The Council decided that people should enter into state of
consecration whenever they arrive by air or by sea. If they got
canfused or could not find a guide to show them the Migat, they
should make their own precaution and enter into state of consecration
from a [ocation a little bit further behind the appointed place as [hram
before the Migat is permissible, although (Makrooh). But it would no
longer be so if it is done for fear of passing beyond the Migat without
entering inlo the state of consecration, because there is no (karaha),
dislike in performing a duty. The men of leaming from all four
mazahib are on agreement on this matter, narrating correct Hadiths of
Prophet Muhammad, peace be upon him, on the appointment of these
Mawagil for pilgrims and performers of Umrah. They also supported
their argument with what the Emir of the Believers, Omar Ibn Al
Khatab, blessings of Allah be upon him, said to the people of lraq
when they told him, “Our way deviated from Girn”. He, blessings of
Allah be upon him told them; observe the way until you come along
side wilh it. Any they said: Is it because Allah made it obligatory on
His Servants to fear him up to their capability, and this is what the
passer by is capable of doing when he passes along side the Migat. 1f
this is known, the pilgrims and the performers of Umrah or the other
visitors who arrive by air or by sea should delay their Ihram until they
arrive in Jeddah, because Jeddah is not one of the Mawagqit which
were appointed by Prophet Muhammad, peace be upon him. Hence
for the one who does not have the proper clothes for lhram, should
delay his Ihram until arrival in Jeddahh, but he should enter into state
of consecration even in his normal clothes, in case that he failed to
find (1zar), veil. Prophet Muhammad, peace be upon him, said in the
correct Hadith, “He who does not find his slippers let him wear boots,
and he who does not find {Izar) veil, let him wear panis and reveal his
head, because when Prophet Muhammad, peace be upon him, was
asked about what the one entering into the state of consecration
should wear, he said, “He should not wear shirts or turbans or pants
or hats or the boots except for the one who could not find the
slippers™. Agreed upon it.

So it is not permissible for the one in the state of consecration to
wear anything on the head such as turban or hat or else which is
usually worn on the head, but he can use his turban as Izar if it covers
well and does not reveal. He is not permitted to wear pants, and once
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FATAWA AL MAJAMA’A
AL FIQHIA

THE RULE ON IHRAM FROM JEDDAH
FOR NON-RESIDENT ARRIVALS*

All praise be to Allah alone, and all prayer and biessings be upon
Imam of all pious people, and the Master of all Messengers, our
Prophet Mehammad - peace be upon him, upon his family, and ail his
companions.

The Council of Al Majma’a Al Fighi Al Islami discussed in its
third session held on Thursday 10/4/1402 corresponding to 4/2/1982,
the subject of Thram from Jeddsh and the difficulties which face the
non-residents and new arrivals to Makkah for the performance of Haj
and Umrah. Many people are not aware of being along side with
(Migat) - the appointed time and place of lhram - which were
appointed by Prophet Muhammad, peace be upon him - to be the
place from where the performers of Haj or Umrah should enter into
state of ritual consecration.

After reviewing the Sharia’a contexts dealing in this subject, and
after deliberations, the Council decided the following:

Firstly

The (Mawagit) - the places and locations of lhram which were
appointed by Prophet Muhammad, peace be upon him, and made it
obligatory for one who wants to perform Haj or Umra (o enter into
state of ritual consecration when he arrives to that location or arrives
in another location along side that location or falling on the same
longitude, or these; Dhul Hulaifa for the residents of Madina or those
people passing it. This location is now called {Abyar Ali}, the Juhfa
for the people coming from Al Sham - Syria, Jordan, Lebanon,
Turkey and Egypt, Morocco and whoever passes from there. This
location is now called Rabigh. It is Girn Al Manazil which is now
called Wadi Mabhram or Al Sail, for the people from Najd and

% Resolution No, 2 of the fifth session of the World Muslim League held in Makkah
during the period 8-16 Rabie II 1402.
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Stenfizalon in the Sharia Jurisprudence

Almighty Allah, provides sustenance for every one of His creatures in
this universe or elsewhere.

Any one who destroys the bounties of Allah or the offspring or
changes the creation of Allah is cursed by Allah. To have offspring is
one of the purposes why Allah created man, and hence He made
richness and gratification in marriage. Prophet Muhammad, peace be
upon him, prohibited castration, which was the old method of
permanent stenlization.

Even common sense would not accept the idea of permanent
sterilization, because a married couple or even one of them might
change his or her mind and becomes necessary for one to have
children, or probably the children they now have may dic or in case of
divorce any one of them might nced to have children in a new
marriage. For all these reasons, permanent sterilization is not a wise
ided, bearing in mind that the interest of the socicty of the whole
Umma is in increasing the number of people.

The collective sterilization to be carried out on the level of the
whaole society and the state, is standing against nature, making this
allowance, which was only permitted for exceptional casces, to be a
collective allowance, which is not permissible.

The Legislator legalized marriage and encouraged for it, for the
purpose of having children and the continuation of mankind. The
right of the Umma is connected with the right of the offspring of that
Umma, because the strength of mankind is a source in itself and a
means of development and production.

The movement of birth control or the colleciive sterilization has

lead to moral corruption in the different societies and falling into the
pitfalls of the prohibited, and “What leads to the haram is haram™.

—34



val. Il 5th edition 1590 Contemporaty Jurisprudence Rasearch Journal

STERILIZATION IN THE SHAR’IA
JURISPRUDENCE

Ustaz: Esmat Allah Enayat Allah Muhammad

Sterilization literally means the operation which a person
undergoes 10 make him or her sierilized or unable to have children.
As a terminclogy it means an operation udertaken on the sexual
organs of the male or female to the effect that they loose the ability ot
have children. This subject was discussed in the Quran and the Sunna.
Sterilization, temporary or permanent, individually or collectively, if
was carried out for the fear of poverty, economic reasons, or shame, is
legally prohibited according to the Shar’ia, because the Shar’ia
jurisprudence refuted that poverty or the fear of it to be 2 sufficient
rcason to permit murdering of one’s children or do contrary to the
rules of the Shar’ia.

Prophet Muhammad, peace be upon him, did not take steriliza-
tion to be a solution to the economic problems when he was besieged
by the disbelievers in Sha'ab Ali and neither did Prophet Yousuf,
peace be upon him, when famine broke out in Egypt.

But if sterilization was done with the purpose of postponing
conceptions, for the interest of the mother and baby, and after making
all the Shar'ia precautions, it is permissible, like in the case of A'zl,
after the Shar’ia consideration of the interests of both the husband
and the wife so that neither of them be harmed. Also this temporary
sterilization should not lead to permanent sterilization and it should
not be collective to the level of all society.

As for the permanent sterilization, it is absolutely prohibited
(haram) because it is action contrary to the purposes and teachings of
Islam as to the exploitation and development of the earth and the
continuation of the human kind and the human nature of the need to
have offspring.

Having children and multiplying mankind, is a gift from Almighty
Allab to the children of Adam in which they would find strength.
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What confirms the high status of the act of kindness to the
parents over some other acts even the obligatory ones. is what is
narsaled about $ahima Al Salmi who came to the Prophet, peace be
upon him, and said, Messcnger of Allah | want to go out on an
invasion {gazwa) and | want to consult you. The Mcssenger of Allah
asked, do you have a mother? And the man said, Yes. The Messenger
of Allah then said, confinc yourself to your mother because ihe
Jannah (Garden of Eden) is under her feetr.!”

The Due Rights by the Order of Kindness

Almighty Allah s1aled a clear principle in the question of the
relationship between the parents and their children. In this principle.
the child is ordered and made obliged to be kind 10 his parents and is
prohibited from borting them in any way whatsocver and treal them
with fairnesy in case that they were non-muslims. it is far from
kindncss for onc to abandon his parenls in their hardships and their
miscry trying 10 carn their living with dif(iculty or leave them to the
merey of the Charity Socictics or under the care of the homes for the
aged people, while he is enjoying all the goods of life. forgetting that
they ook care of him when he was helpless in his childhood.

I repeat again, the child - parent relationship is an important
question in our time. Because of the intricate interactions and the
psychological pressures, resulting in so many problems, and sufferings
in this relationship. ! call for more elaborate research in this field,

1} Sunnsa Al Nissa'e, Vol. 6. p. 11,
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Allah says:

“Serve God, and join not
Any partners with Him".("

And in another verse:

“Thy Lord hath decreed

That ye worship none but Him
And that ye be kind

To parents. Where one

Or both of them attain

Old age in thy lifc

Say not to them a word

Of contempt, nor repel them
But address them

In terms of honour.

And out of kindness

Lower to them the wing

Of humility and Say:

My Lord bestow on them
They Mercy even as they
Cherished me in childhood”.©

In these verses there are two obvious indications:

The first one is the imperative to be kirid to the parents, and this
imperative would include all the materialistic duties and obligations,
as the financial support, lodging and so forth and the moral
obligations such as being humble to them and give them respect.

The second indication is the prohibition from any action or saying
which would contradict with the imperative to be kind to the parents,
such as grumbling from them or treat them harshly. The prohibition in
this case is comprehensive in its meaning, more than these actions
which are stated only as examples. It is also narrated in the Sunnah
with 50 many Ahadith confirming the due rights of the parents. 1t is
narrated that the child will never be able to compensate the father for
what the father has done for him except in one case when the child
frees the father from the bonds of slavery. Prophet Muhammad, peace
be upon him, said, “A child will not be able to compensate his father -
for what he has done for him - except when he finds his father being
owned, so he buys him and sets him free”,

1) Surat-ul-Nissa, verse 36.
2) Surat Bani Isracl, verse 24
3) Sunnan Al Tirmithy, Vol. 4, p. 278,
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The answer to this question is of two folds:

1. The relationship of the parent with his child might be affected
by love or hate, and this can casily be observed in the
manifestations of their relationship. The child whose reta-
tionship is one of kindness, will have different relationship
from the one whose relationship is otherwise.

2. This relationship might be affected by the highest sentiments
of hatred, resulting from a number of reasons because of a
social or cconomic disorder, us it happened in the dark age of
ignorance and as it happens nowadays in some poor countries
facing severe economic crisis where young children are sold to
get rid off them and their economic burden. Eventhough, this
does not mean the removal of the natural instinct which Allah
implanted in the parents towards their children, because it is

an cverlasting part.

The Material Aspects of the Parent - Child Relationship

So many incidents published in a number of countries whether in
the East or the West tell storics about the homes for the welfare of the
aged people and what is described as the “shock™ in the child-parent
relationship and how the sons or daughter abandon their parents, not
caring whether these parents are of old age, or of sick condition. Some
parents, out of love, find it difficult to sue their children and demand
their legal rights and charge a living expense, as they see thal what is
left of their life does not deserve all that trouble and hence they
withdraw in their solitude until death comes,

As these kinds of questions are not only limited to one place or
one¢ time, the matter of accepting or refusing them differs from one
place to another. In the Islamic world the child-parent relationship
does not stop in a certain age. A father might go on earning his living
and supplying for his children even after the children have become of
age and able to earn their own living, his sole purpose is to see them
happy during his life and not to suffer after his death. To be
abandoned after doing all this will give the father a severe shock,
especially if he was in need for them.

The Position of Islam in the Parent - Child Relatioship

Because of the greatness of the right due to the parents, Allah
mentioned the kindness to the parents as in the level of faith in Him
and not to join any partners with him.
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THE SHARIA AND MORAL
ASPECTS OF THE
CHILD - PARENTS RELATIONSHIP

Dr. Abdur Rghman lbn Hassan Al Nafisah

The familiai system has always remained the basic foundation of
the social framework of man. This system is not merely consisting of a
man and a woman, but rather founded on a number of principles,
most important of which is the guradianship of the husband to his
wife, his authority on his children and his managing the affairs of his
family. If this system was subjected to any kind of disorder or
confusion, the social scruples will soon interfere to maintain the
system OT express its position in accordance to that disorder.

The child - parent relationship is a natural reality which can not
be changed or madified by any human-made system whatever its
intentions might be. Parents have natural love for their children, the
kind of love which is implanted by Allah, indicating this is the verse:

“And God has made for you

Mates (and Companions) of your own nature
And made for you, out of them

Sons and daughters and grandchildren®”,("

This kind of love is not an after e{fect of the incident of birth, but
it is a reality going on with man in his youth and in his cold age. Having
ali this in mind, is this relationship affected by what emerges in the
dealings of children and parcots?

1) Surat-ul-Nahl, verse 72.



The Explanatory and Legistative (Figh) of the Ahadith on AFAZI

by thc Majjam’a Al Fighi [slami in its Lhird session convened in
Makkah during Rabie I1 1400 Hijrah.

The use of AI'Azl or otherwise at the tlime of the confitmed
medical necessily is not (o be considered as opposing the act of
Allah nor as the consequences for which causes have to be
fullilled, but it should be considered as medication which is
ordained by the Heavens. Necessity transforms the judgmeni on
things [rom the level of prohibition to the level of sllowance or
even 1o the level of obligation.

Allah says:-

“But if one is forced by necessity,
Withoul willul disobedience,

Nor transgressing due limits,

Then is he guililess.

For God is Oft-forgiving

Most Merciful”, ™"

*t) Surat-ul-Bagara, verse 173,
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Ozz of ihe conditions of the origin is that the rule on it should be
firm znd zzreed upon and that it should be abrogatied or narrated
for 2 specific purpose. If we zpply this rule on AI'Azl (the origin)
we¢ find oui dezriy that it is not contzining those conditions. The
conditons of ithe branch is that the comprehensive description
should be fulfilled in it. but even this is not fulfilled in the branch
(which is in this case what is czlled the contraceptives method) for
the czuse is in the origin (AI'Azl on which these Ahadith had
been nzrrzied) which is the fear of doing harm to the infant when
his mother geis pregnant. and so she undergoes Al'Azl for the
prevention of that harm or for the fear of loosing the price of a
bondmazid or the fear of her being unzble to do what her master
would like her 1o do. and all of this is not fulfilled in the
emplovment of what is called in our day the contraceptives
methods. All of this on the presupposition of the argument that
there is permission for Al'Azl but we have revealed the
significance of these Ahadith and refuted the alleged permission
znd rezfiirmed the prohibition from it. The similarity of what the
present day wife employs of what is called the contraceptives
methods and compare that to AI'Azl from the breast-feeding
wife, the bondmaid. the serving bondmaid, whose services are to
be needed by the master, is an analogy and comparison but of
grezi difference. because these meanings are of great effect on the
kind of the extracted rule at the time of the prophet’s judgment -
on the presupposition it was permissible on preference - so how
would the judgement be if the opposite of that was also as clear
and evident. However, all these meanings are of no consideration
concerning the women of today use of what is called the
contraceptives method. What we have stated here is applicable to
those options made individually or collectively. But at the time of
individual necessity, it is counted for and in accordance with the
legal (Sharia) concepts. Henceforth, the investigators decided
that contraceptive, whether by practicing AI'Azl or by the
employment of modern contraceptive methods if confirmed by a
medical necessity, and diagnosed by a trustworthy muslim
physician, is a permissible practice (even sometimes it is
obligatory).

This is what has been reached by the investigating jurists from the
Mzjma’a of Islamic Research in Al Azhar in its second conference
in 1385 Hijrah and by the Permanent Committee of Religious
Research, Ifta and Call in the Kingdom of Saudi Arabia in the
eighth session of the Committee of the Learned Men in 1396
Hijra, resolution No. (42) on 13/4/1396 and by the Constitutional
Council of the Islamic World League in its sixteenth session and
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The Explanalory and Legislatve (Figh) of the Ahadith on ArAzl

11. The seeming permission of Al'Azl as narrated in some Ahadith,
such as, his saying, peace be upon him, “Al'Azl from her if you
want to” or “do whatever occurs to you™ or “Al'Azl or do noy
Al'Azl” or “I do not enjoin or prohibit it”, are all statements
which should not be taken at their face value. Because the
narration of these statements and their circumstances and
conditions should be taken into consideration when trying to
penctrate into their meanings. The understanding of the subtlties
of the statement, is a necessity and great original tool of analysis
which should not be neglected. The structural significance of
these statements, and in the light of their circumstances, reaffirm
that they arc emanating from the same source of his saying, peace
be upon him, “And do you do this? There is no harm on you if
you do not do that”. Ibn Sirreen said, about this statement it js
closer to prohibition, and Hasan Al Basri said, “By God it is even
like scolding”.

12. Using as evidence the Hadith narrated by Zaid Ibn Thabit, “It g
your seed, if you wanted you would water it and if you wanted you
would leave it in thirst...... ", cannot be considered as evidence
because it is a discontinued Hadith and it is opposed by a
traceable Hadith and also by the Hadith narrated by Abi Sa'eed
Al Khudari in the Sahihain, that Prophet Muhammad, peace be
upon him, said on Al'Azl, “Do you create it, do you provide for
it, let it reach its destination for that is the act of Allah”. Also the
Hadith of Ibn Abbas, “Your wives are your seeds, approach them
whenever you wanted, if one wishes let him do AlI'Azl or if one
wishes abandon AI'Azl”. This Hadith cannot be supported as
evidence of allowing Al'Azl because this same Hadith is opposed
by another traceable Hadith narrated by Ibn Abbas himself, “By
the One who has my soul in His Hand, if the sperm from which
God took the covenant has been thrown on a rock, Allah would
have created man out of it”. The explanatory jurisprudence of the
opposing statements proclaims that the Fatwa of Zaid and the
discontinued Hadith of Ibn Abbas are held in preference for what
indicates that the practice of AI'Azl is vain and absurd and
unbecoming (of a true muslim after knowing all these correct
Ahadith) or as Abu Umamah said, “I have never come across a
muslim who does that”.

13. The simlie of what is called the contraceptives methods with the
practice of AI'Azl here is an analogy with a difference. This can
easily be seen if we abide by the conditions of the legal (Shari'a)
analogy stated in both the origin (which in this case the thing
which is simulated) with its branch and the cause which is the
comprehensive description.
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have been created, you would not have been able to repel that”,
And all this is in connection with the particular purpose of the Jews
in their similarity and the comprehensive description between the
simulator and the simulated.

8. Similarisation is analogous. It also needs to have the cause, the
similarities and the descriptions derived. It also needs to be
modified and confirmed with all its regulations and conditions. In
their simitarisation of Al’Azl to the minor burying of the newborn
girl, the Jews had committed a cardinal error because they missed
the analogy of the similarisation and its modification. They
presumed wrongly that both the practice of Al’ Azl and the burying
of the newborn girl would repel and dismiss the will of Aliah and
prevent His destiny. And this is a thing not to be fulfiled by either
the simulator or the simulated.

9. In his refutation of the Jews similie (of comparing APAzl with
minor burying of the newborn girl) and in his confirmation of the
resemblance of the Al'Azl with the concealed burying of the
newbomn girl, Prophet Muhammad, peace be upon him, derived all
this evidence from Almighty Allah in His belying of the hypocrites
mentioned in Surat-ul-Munafiqun (“Hypocrites™) and His, ack-
nowledging of their witness:

“When the Hypocrites
Come to thee, they say,
“We bear witness that thou
Art indeed the Apostle

Of God”. Yea, God
Knoweth that thou Art
Indeed His Apostle,

And God beareth witness
That the Hypocrites are
Indeed liars.*™

10. What had been narrated about Jabir Ibn Abdellah, “We used to
practice Al'Azl during the time of Allah’s Messenger, peace be
upon him...." is not alone sufficient to stand evidence because itis
a Hadith of a lower degree. It is not obligatory to follow the
Hadith of lower degree.

*1. Surat-ul-Munafiqua, verse 1.
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in that what has passed you by was not going to befall you. He useq
the method of negation “it is not against you if you do not do»
which indicates that the probability of reaching the “water” to itg
right place bears no consequence of guilt or haram on the one whq
did that, because not allowing that water to reach its course is vain
and absurd. In this method, there is negation of all kinds of harm
and guilt. The indication of the meaning of the structure “there js
no harm on you if you do not do”, is that there will be no harm op
you if you give up the practice of AI'Azl and complete your
intercourse,

6. Prophet Muhammad, peace be upon him, by using this method of
negation questioning, had explained the absurdity of the practice
Al'Azl, because what Allah has decreed will surely take place and
if Allah wills something there will be nothing to prevent it. Here
Prophet Muhammad, peace be upon him, denounces the practice
of the AlI'Azl as being the reason or the cause of the creation or
non-creation of a creature as a result of practicing Al'Azl or
abstaining from it. The question of creation is predestination
matter and that the allowance of the “water” to reach its destiny is
only a seeming cause for the rewarding of the servant, and not the
cause in the world of creation or prevention of creation.

7. There is no contradition or repeal or preference between what
Prophet Muhammad, peace be upon him, confirmed as regards to
the similarity between Al'Azl and the concealed burying alive of a
newborn girl and between his refuting of the Jews when they made
Al'Azl similar to the minor burying alive, because these are two
different rules decreed for two different discretions - What Prophet
Muhammad, peace by upon him, had confirmed regarding the
similarity between AI'Azl and the burying alive is referring to the
purpose of the doer of the action of AI’Azl and the doer of the
action of the burying alive, which is the opposition of destiny or the
false presumption that one’s action is the real cause of what one
wants.

In refuting of the Jews, Prophet Muhammad, peace be upon him,
referred to the purpose of the Jews in making that similarity. They
presumed that Al'Azl and the burying alive would prevent the will
and destiny of Allah. This is absolute falsehood as it contradicts
what is known about Almighty Allah that He is the Powerful, the
Wise, the Conquerer and the Doer of whatever He wants. For this
reason, Prophet Muhammad, peace be upon him, had explained
that, in his refutation of the Jews, that, “if Allah wanted that to
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The conclusions to be derived from these Ahadith on Al'Azl are
follows:

AlAzl which was practiced by some companions of Prophet
Muhammad, peace be upon him, or they wanted to have practiced
and enquired about was the kind of AI’Azl from a nursing or
breast-feeding wife for fear of harming the infant or AI’Azl from a
bondmaid, for fear of loosing her price or from a serving bondmaid
for fear of being unable to do her work.

. ATAzl from a bondmaid for fear of enslaving her newborn,

although there is no clear statement on that; it is limited only to the
case where the bondmaid was not owned by the man to whom she
was married. However, in all the Ahadith we have with us it is
clearly stated that the bondmaid was owned by the one who is
practising Al'Azl from her and that he was having coitus with her
on a marriage basis.

. When they desired to practice Al’Azl, the companions of Prophet

Muhammad, peace be upon him, did not want to do that for fcar of
having too many children, or out of fear of poverty and inability to
provide for the children or bear the responsibility of their up
bringing and endeavouring for their livelihood; a thing which
would have been contrary to their great stand and their strong
faith.

The answer of Prophet Muhammad, peace be upon him, when
asked in the “gazwah™ of Bani Al Mustalag and what can be
derived from the structural significance of that answer is an
indication that the answer refers to the scolding and prohibition of
the practice of Al’Azl; according to the understanding of Al Hasan
Al Basri and Muhammad Ibn Sirreen. The renouned companian of
Prophet Muhammad, peace be upon him, Abu Umamah said
about the practice of Al'Azl, “I have never come across a muslim
who would practice it”. And that Omar used to lash some of his
sons for practicing it, and Ibn Omar used to say if I knew that any
of my sons did that 1 would have killed him.

. Prophet Muhammad, peace be upon him, did not use the direct

statement of the prevention and prohibition of the practice of
Al'Azl such as “it is not allowed for you™ or “it is not halal for you™
but rather he used & stronger statement and more effective in its
purpose. He used the method of the negation questioning, full of
surprise for doing that, to alert the listerer to abstain from that
practice especially the faithful who believes in the act of Allah and
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THE EXPLANATORY AND
LEGISLATIVE FIQH
(JURISPRUDENCE) OF THE
AHADITH ON AL’AZL

Dr. Mahmoud Tawfiq Muhammad Sa’ad*

‘I'his paper is aiming at extracting the meaning behind the
structural indication and signification of the Ahadith!" on the practice
of AI'AzI® which the jurists refer to in the case of contraceptives and
birth control whether on the individual or the organisational levels.
‘The article contains all the Ahadith on this subject and analysed them,
structurally to the largest extend unless the Hadith is of unreliable
sources. Nevertheless, it is not the aim of this article to penetrate into
the views of the jurists and discuss and argue their non-contextual
proofs but rather to concentrated on the structural signification of
these Ahadith,

This research is based on the method of “the internal analysis”
of the contexts; deriving from the method of “the external analysis”
that which is necessary to visualise the movement of the meaning and
the nature of the context. The method derived its origin from the
intricacies of the discipline of the science of grammar which Abdul
Quhir called it “*Al Nazm” and considered it to be the criterion for
the miracle of meaning of the Quran.

*Associate Professor in Al Azhar University.

) Now he is Asst. Professor at the Teachers' College in Hail, Saudi Arabia.
A\ mle.a number of researches in the field of fundamentals of jurisprudence,
Quranic elaboration and the Sunnah.

1. A‘hadilh (plural of Hadith) means the report of the words and deeds, approval or
disapproval of the Holy Prophet Muhammad (peace be upon him).

2. AI‘Azl:kLil; ins:lalion. sepcm_ing from, etc. here itis used to mean the ejaculation
of the s semen de of his wife’s vagina to avoid conception.
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Article

The option of sight will be dropped if the purchaser possessed
“took in” the sold item after seeing it.
Article

Ownership will not be transferred to the purchaser in an invalid
sale unless he possessed the sold item.

In Al Salam Contract

Article

Al Salam contract is not valid unless the possession of the capital
takes place in the Majlis.

In the Gift

Article

The delivery of gift will not be completed unless the receiver
possessed the gift.

In the Mortgage

Article

The mortgage will not be completed unless the mortgager
possessed the mortgaged item.
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Poasassion (Al Qabd) In the Financlal Contracts

Al Qabd, any disaster from providence will be shouldered by the
seller, but will be shouldered by the purchaser after possession.

A Project of Draft Legalisation

I suggest that while some rules of possession should be stated in
the general theory of contract. The rest of the rqles shoutd be
mentioned in their context positions. After speakmg about the
conclusion of contract, the following should be mentioned in the

general theory of the contract:

Article
1. The contract is completed and it will contain all its effects after

possession,

2. What is meant by posssession here is the “relinquishment™ or
“release” of the possessed item by the holder so that it can be taken
or repossessed and disposed of without any hindrance or objection
unless the law conditions the complete possession.

Article
For Al Qabd to be valid:
1. The permission of the deliverer, explicitly or iraplicity.
2. Legal capacity of the receipient.
3. The possessed item must be vacant, distinct and seperate.

IN CONTRACTS
In Sales

Axticle

1. It is not permissible to sell the measured or weighed for the
measured or weighed.

2. Itisnot valid to exhange the six commodities and what is similar to
them either kind for kind or kind for anything else except by “hand
to hand",

Article
The guarantee is transferred to the purchaser through possession.

Article

It is not permissible for the purchaser to have disposition on the
transferred sale except after he has actual possession of the sold item.
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Al Qabd is a factor when the possessed item is a kind, and it is
also a factor in the credit when the credit is an amount of money,
whether in the form of a loan or a price of an article or of a wage.

Money is identified by Al Qabd. Henceforth, the Hanafis said,
that in the absolute sale, the purchaser must pay the price first se as to
acknowledge the right of the seller just as the right of the purchaser
was acknowledgeﬂ in the sale transaction, if that was identified
through certainty. Hence, the meaning of sale, which is the equality of
both parties, will be fulfilled.

The conditions of the lieuw of possession are as follows:

a) It should not be occupied or engaged by anything which is not
eligible for being possessed, as the meaning of Al Qabd is holding
and having the ability of action and having a free hand in the
possession, which cannot be fulfilled if the lien was engaged.

b) It should not be connected with something else as in the physical
connection of parts.

c) It should be partitioned or divided.

d) It should be seperated and distinguished from that which is not
under contract. It ¢an be occupying something else as the grains in
the sacks of the seller.(

The Rule of Al Qabd and Its Effects

For the possession to be effective as for the mutual exchange in
dealing with the six commodities, or what is similar to them, and the
possession of the capital in the salam sale, the contract must be valid
and on condition that possession and the contract are made in the
session of the contract (Majlis Al 'Aqd). But if this Majlis is
adjourned for one reason or another, the contract will be nuil and
void.

In the contracts of financial exchanges which deal with “in kind”,
ownership wil be regarded as incomplete; if it was transferred before
Al Qabd. But if Qabd took place then ownership wilt be completed
and the purchaser will have a free hand in the possessed item. Before

1) Al Tubfah, Vol. 2, p. 56.

If they sold a kind for a kind, there should be reciprocal delivery, for the
achievement of equa) compensating. If the sale of a kind for credit, the credit should
be delivered first. When the price is paid, delivery of sold item should be made.
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Possession (Al Qabd) in the Financlal Contracts

conclusion - as we have previously seen - is the saying and could be
replaced by action or doing, which is the sale through giving and
receiving. As for Qabd, the basic thing is the “action™ or doing from
both parties and it can be replaced or followed by utterance; i-e.
“consiruclive posscssion™ as manifested in relinquishment. Al Qabd
can be executed by the originator, the deliverer in this case, or by his
representative.

The Two Parties

As the contract has two parties, so Al Qabd has two parties which
are; the deliverer and the receipient. The legal capacity to exercise is a
precondition which should be found in both partics who conclude a
contract obliging Qabd or the two parties transacting possession at the
lime of posscssion. If either party does not have legal capacity of
exercise, a permission from the guardian or the trustee must be
obtained.

In the possession of the gift, both the donator and the receipient
must have legal capacity 10 accept or iske the donation; and the
receipient has the ability of discernment {tamyiz).

I1 the person is not eligible 10 give oul or reccive, his trustee or his
guardian should act on his behalf. However, it should be observed
hese that the guardian or the tursice does not have the power to give
out or donale the wealth of his client because he does not have
possession of that wealth.

The two parties are also preconditioned to have freedom in
making their transactions. If any or both of them were compelled in
that action, Qabd in this case would be considred as an act of a
compelied person. According to Abu Hanifa and his two companions
compulsion invlidates action, and according to Zaffar that action is
considered suspended”.*)

3. The Liev or Place

Money or wealth can be either in kind (cash) or in credit. The
money in kind can be identified with certainty or tangibility while
money in credit cannot be identified with tangibility but rather
connected with trust.”® In both categories A! Qabd is a common
factor.

1} Al Mabsut, 24, 38, 155, Al Bada'yie, 7, 187, 188. _
2) Al-Khahf, “money is not determined in compensation contracts. It is determined

in the gift, companics, representation and compulsion.™
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2. Originally this action of Al Qabd {possession) is manifested in
the actual or real control; i.e. complete “possession”. But for the
purpose of alleviating some difficulty off the person obliged to deliver
{the sold item), a decision of possession is sufficient; that is
relinquishment to the alienee of the right to do wahtsoever he wants
with the “received” property in such a way that the alienee can get real
hold of it and do whatever he sees fit. In other words he should be
satisfied with holding it by decision and not with its completion.

The actual or the complete possession is obligatory in the
payment of debts or in the exchange of the six items (commodities)
and the sale of (salam), for there should be Qabd of the two;
exchanged “from hand to hand” as narrated in the saying of Prophet
Muhammad, peace be upon him, in the session of contract, In the case
of (salam) sale Qabd (possession} should be applied to the capital in
the session. As for the payment of debts Al Qabd is the only means of
making that payment known because money cannot be made certain
without the actual possession of it.

The constructive Qabd (possession) or relinquishment is suffi-
cient in the other financial exchanges like in the sales, donations, gifts,
where it is just sufficient that the seller or the donator renounce what
he owned to the purchaser or the receipient so that the receipient be
able to have a free hand in what he possessed without any hindrance,
and the same thing applies in the case of gift and mortgage. It is
necessary that as long as we stated that Al Qabd is a legal (shari’)
action, the existence of “intentton™ should be there, that is the
intention of handing over on the part of the deliverer and intention of
receiving on the part of the receipient, as in the case of contract;
where intention of the seller is to sell and that of the buyer to
purchase. It should be noticed here that the words sale and purchase
explicitly include the intention of carrying out that intention. But Al
Qabd (possession) itsell does not include or imply intention ualess
mentioned with its wmpanion This factor of the condition of “the
permission to posssess” from the alienor to the alienee for i.e. from
the deliverer to the receipient. Also another condition should be
available, which is freedom of action. In other words, there should not
be any coercion or compulsion in delivering or in receiving or in
offering and accepting. There in no condition of utterance upon the
deliverer to say “take” or the receipient to say “I received”. Rather it
is enough from the two parties; one to deliver and the other to receive
according to the conditions of the contract concluded to that matter
and for which Qabd (possession) has been made. Here we should
differentiate between “Al Qabd” and “conclusion”. The basic thing in
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b) Or it can be for the sake of obtaining a profit like holding or
having a possession of a leased propenty.

€) Or il ¢an be for confirmation like possessing a mortgaged
property.

d) Or it can be taken as fees for consideration of a case like the
fees of sale.

(iv) From the point of view of verdict (judgment):
a) A possession of guarantee, like when a buyer possesses the
bought property.
b) A possession by trust like when a depositor deposits,

(v) As for the legality of Al Qabd {possession) it can be:

a) Legal; like in the case of Al Qabd (possession) by the finder
of a losl itlem which is to be returned to the real owner,

b) Or it can be illegal like Al Qabd (possession) through
compulsion,

From all the above mentioned, it can be derived that, Al Qabd
(possession) or holding is a legal actual action during which a will is
directed to create a legal {Shar'ia) effect. Al Qabd (possession) is not
8 mere physical action like larceny or usurpation nor a verbal action
because it would not be completed through saying but rather through
action or doing {delivery and receipt) and hence it is different from the
physical action and the verbal action and so Al Qabd (possession)
should have a corner stone, which would presume a place and two
sides.

The Corner Stone of Al Qabd (possession)

1. The corner stone of Al Qabd (possession) is similar to that of
coniract which is based on an offer from one party and acceptance
from the other party. So is al Qabd {possession), its corner stone is the
“giving” by one party and “taking” by the other party. There is one
difference between Al *Aqd (a cantract) and Al Qabd (possession)
though; in a contract an offer is from either party and acceptance is
from the other party. But in Al Qabd {possession) giving is from one
party and taking is from another party. A sale can be concluded by an
offer from either the buyer or the seller. And acceptance by ¢ither one
of them. In Al Qabd, (holding), however, there is a delivery by one
party; and holding of the sold item by the other.
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“It is God that giveth (you)
Want or Plenty

And to Him shall be
Your return”,(V

“They enjoin evil, and forbid
What is just are close
With their hands”.®

“The whole of the carth
Will be but His handful
On the Day of Judgment”,®™

“Do they not observe
The birds above them
Spreading their wings
And folding them in”,®

Possession is the holding of a thing through touching by the hand.

Types of Al Qabd (possession)
Al Qabd (possession) has many types according to the identity
and the source.
(i) As to the identity, possession can be:
(a) Actual with complete Qabd (possession) occuring after
relinquishment.
(ii) According to the beneficiary, possession can be:

a) For the benefit of the self (possession for self} as when a buyer
possesses the bought item.

b) Or it can be for the benefit of another person {possession on
his behalf) like the possession of a depositor.
(iii) From the point of purpose:

a) For that property like the possession of an item which is
bought through an invalid sale.

1) Surat-ul-Baqara, verse 24S5.
2) Surat-ul-Tauba, verse 67.
3) Surat-ul-Zumar, verse 67.
4) Surat-ul-Mulk, verse 19.
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POSSESSION (AL QABD) IN THE
FINANCIAL CONTRACTS IN THE
HANAFI (FIQH) JURISPRUDENCE

By Dr. Muhammad Zaki Abdel Bur

Possession of money is the practical feature of owning it. And
with the possibility of making use of it, and by having a free hand in
disposing of it, Money can be delivered though civil law has put some
emphasis on this “possession™, yet in Islamic Jurisprudence it took
even more emphasis. In the field of contracts and payments, Al Qabd
(possession) attained high importance which it did not have in the civil
law; and this is a living proof of the realistic, practical aspect of the
[slamic (Figh) Jurisprudence. According to the [slamic Figh Al Qabd
(possession) follows practical rules and conditions. In the contracts of
the financial dealings, Al Qabd (possession) is considered of the same
importance as the contract itself, to the extent that the Islamic Jurists
presume that “Al Qabd (possession) is similar to the contract.”

The word “possession” or holding “Qabd” was mentioned a
number of times in the Qur'an.

Allah Almighty says:

“If you are on a joumney,
And cannot find

A scribe, a pledge

With possession {may serve
The purpose)™.)

% Professor at Arabic Universities, Ex-Deputy President of Supreme Court in Egypt.
1) Surat-ul-Bagara, verse 283,
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In the mutual teaching
Qf Truth, and of
Patience and Constancy”.*‘"

Almighty Allah indicated those four characteristics as being the!
manners of the winners and the manners of the believers who have:
true faith. And the good deed is also part of faith. Faith and good
deeds are interrelated for more confirmation and explanation because:
good deed comes as a result and a fruit of faith. The mutual teaching
of truth and the righteous is the third characteristic which part of thel
good deed and the comprehensive faith. The mutual teaching of truth
means the good advice and cooperation for the sake of the good and
the call of Allah, the commandment of the true and the prohibition
from the evil. Then the fourth characteristic is mentioned which is the
mutual teaching of patience and constancy becanse of the need for it.
It is obligatory for the people of faith to have patience in doing the
right and abstaining from the false getting all the help from Allah in all
that and so they will be awarded with the great win.

Allah says:-

“So persevere patiently:
For the End is for those
Who are righteous” *®

Allah also says:-

“Oh ye who believe!
Persevere in patience
And constancy; vie

In such perseverance;
Strengthen each other;
And fear God;

That ye may prosper”,*(

All the servants of God are in bad need and necessity for
prostration and supplication to Allah, beseaching Him guidance,
because He is the Guide Who gives success, all praise to Him.

1) Surat-ul-Asr.
2) Surat-Hud, verse 49,
3) Surat Al-lmran, verse 200.
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The Deed of the Muslim

Prophet Muhammad, peace be upon him, said, “Allah is merciful,
and He loves mercy in all things™.

Judging from all this, we should know that the commandment of
righteousness and the prohibition of evil is one of the great obligations
on both men and women as stated in the book of Allah and the

Sunnah of His Prophet.

Almighty says:-

“The Believers, men

An women, are protectors
One of another: they enjoin
What is just, and forbid
What is evil".*®"

Prophet Muhammad, peace be upon him, said, “Let any one of
you, who witnessed an evil, change it with his hand, if he could not,
with his tongue, if he could not, with his heart and this is the weakest
form of faith".*®

If muslims neglect this duty, evil will spread among them and will
be in a state of apprehension that more severe punishments wil befall
them. Prophet Muhammad, the chosen one, peace be upon him, said,
“If people witnessed an evil and did not change it, Allah would have
sent down on them an eminent punishment from Him”.*®

It is no doubt that the preaching of the righteous and just and the
deterring from the wrong and evil is one great duty and it is one of the
reasons for the betterment of All.

Allah says:-

“By (the Token of)

Time (through the ages)
Verily Man

Is in loss

Except such as have Faith
And do righteous deeds
And (join together)

1) Suat-ul-Tauba, verse 71.
2) Narrated by Muslim.

3) Narrated by Imam Ahmad.
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1t is not permissible for the muslim, a man or a woman to iry to
look like the enemies of Allah, the hypocrites in their leniency in
handling prayers, doing it with laziness.

The payment of the Zakat (alms) of property is also one of the
greatest ordinances. 1t is imperative to observe paying it in the right
channels and to those who are eligible for receiving it. Also the fasting
of Ramadan must be observed as much as Prophet Muhammad, peace
be upon him said, “the one who fasted Ramadan in faith and awaiting
the reward from Allah, all his sins wili be forgiven”.*'" So is
pilgrimage for the one who finds the means and ability to perform it.
It is one of the reasons for redemption and expiation of sins and
entering Heavens. Prophet Muhammad, peace be upon him, said,
“From the Umra* to the Umra is expiation to what is between them.

And the accepted pilgrimage has no reward other than the Garden (of
Eden)".* @

One of the most important obligations after the five pillars of

Isiam is the commandment of the righteous and the prohibition from
the evil,

Almighty Allah said:-

“The Believers, men

And women, are protectors
One of another: they enjoin
What is just and forbid
What is evil: they observe
Regular prayers”.*®

It is the duty of all muslims, men and women to ¢njoin what is
just and forbid what is evil and advise ane another Lo the righteous,
the kind of advice which is conducted in a gentle acceptable manaer.

Allah said:-

“Invite (alt) to the Way
Of thy Lord with wisdom
And beautiful preaching,
And argue with them

In ways that are best
And most gracious” *

1) Agreed upon.
2) Agreed upon.
3) Surat-ul-Tauba, verse 71.
4) Surat-ul-Nahl, verse 125



Tha Dead of the Musim

eventhough the neglector of prayer does not deny its obligation; in the
most correct opinion of the men of Jearning. But if the neglector of
prayer deny its obligation he would be considered an unbeliever
according to the consensus opinion of the leamed men, and hence
forth if he denics the obligation of the Zakat or the obligation of’
fasting or Ramadan or the obligation of pilgrimage to the Holy House
of Allah when able, or he denies the obligation of Jihad in the path of
Allah or he denies any of the other prominent Islamic fundamentals
which are undersiood by necessity 10 be a pant of the religion. Then he
would be considesed a Kafir (unbeliever) and an apostate according to
the majority of muslims.

Therefore if he denies any of the prohibitions which are known in
religions by necessity as saying that adultery is Halal (permissible) or
wine is Halal or disobedience of the pareats is halal or usury is halal,
all these and the like are kufr and aposlacy.

What should be highlighted here is that most of the pcople are
somewhst enient and taking the matter of prayer very lightly. The
duty of every muslim is 10 pay special atlention to the performance of
prayers at the prescribed times in congression with other muslims in
the houses of Allah. A big number of people perform prayers at their
homes and might probably perform one prayer and neglect the other,
Prophet Muhammad, peace be upon him, said, “Between man and
between Kufr and Shirk is the negligence of Salat (prayers)”, narrated
by Muslim. Prophet Muhammad, peace be upon him, said, *The one
who heard the call for prayer and did not join the prayer in
congregation, will have no prayer unless for an excuse”.(" |bn Abbas
was asked about this excuse and he said, “either fear or sickness”,
Judging from this, how come for those who fear Allah and await His
reward permit themselves to stay behind and perform their prayer in
their homes, like the people of hypocracy.

One of the most important things to bec observed while
performing prayers is supplication and submission and approaching it
with all heant, Almighty Allah says:

“Prosperous are the Believers,
Who in their Salat (prayers}
Are humble»

1) Narrated by lbn Maja, Dar Kutni and Al-Hakim.
2) Sucat-ul-Mu-minun, verse 1 & 2.

—_10—
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These two acknowledgements are the fundamentals of the Islamic
religion and its basis. And whenever a2 muslim is honest in his belief in
them is carrying out all the ordained duties and obligations (in the
form of sayings and deeds) and prohibiting what Allah prohibited and
is not tresspassing the limits of Allah, then he would have completed
his faith. But if he neglects any one of these sayings or deeds, there
would be a decrease in the level of his faith and his unification of God.
It is hence understood that those two acknowledgements imply some
duties which are the performance of the ordinances of Allah and the
abstention from His prohibitions stopping at His limits, as narrated in
the correct Hadith that Prophet Muhammad, peace be upon him,
said, “1 was ordered to fight people until they say there is no god but
Allah. If they say it, they would protect their blood and their
properties from me, unless through rightfulness™. In Surat-ul-Tauba
the following duties are stated:-

“The Believers, men

And women are protectors,
One of another: they enjoin
What is just and forbid
What is evil: they observe
Regular prayers, practise
Regular charity; and obey
God and His Apostle.

On them will God pour

His mercy: for God

Is Exalted in power, Wise”.(}

Among themselves, these believers are protectors of one
another, loving one another in the bond of Allah.

Therelore, if you observe in thyself any breach of trust for your
brother in faith or if a woman feels the same for her sister or brother in
faith, then that would mean a decrease in faith resulting from
weakness in belief and in the devotion to Almighty Allah. If faith was
complete, this weakness would not have occured because it is a breach
of trust or injustice or any of the other prohibitions of Allah. Envy,
faithlessness, deceit in dealings, perjury and false evidence are all in
decrease of faith and weaknesses, in devotion and submission to
Allah, If these weaknesses persist, they would eventually lead to the
total vanishing of faith and belief, just the same as is the negligence of
Salat (prayers) which is a cardinal sin and an apostasy from Islam

1) Surat-ul-Tauba, verse 71.



Tha Deed of the Muslim

Almighty Allah told about these hypocrites and said that they
would be placed below the unbelievers in fire in the Day of
Judgement. Allah said:-

“The Hypocrites will be

In the lowest depths

of Fire”.*"

People with true faith and true Islam are true believers who have
combined submission to Aliah, and humility to Him with surrender to
Him, striving in His path with devotion and true faith in their hearts,
emitting true words and doing good deeds and the working of their
hearts such as fear and hope, devotion and adoration a longing for
Allah and His Heavens. We should be able 10 aitain these great
manners and characteristics and adopt them in our daily lives at the
head of which should comc sincerity.

Allah Almighty said:

And they have been commanded
No more than this:

To worship God

Offering Him sincere devotion.?

Allah Almighty also said:

So serve God,

Offering Him sincere devotion
Is it not to God

That sincere devotion

1s Due?" ™

“Call ye, then, upon God
With sincere devotion to Him
Even though the unbelievers
May detest it

This sincerity is the foundation of the word of unitarianism.
‘There is no god but Allah and then having faith in His messenger,
Muhammmad, peace be upon him and the acknowledgement that he
is the Apostle from Allah to both creatures the Jinns and mankind.

1) Surat-ul-Missa, verse 145,
2) Surat-ul-Baiyina, verse 5,
3) Surat-ul-Zumer, verse 3.
4) Surat-ul-Mu-min, verse 14.



vai 1l 5th edition 1390 Contermporary Jurisprudence Research Jaurnal

Who establish Salat, regular prayers
And spend (freely) out of

The gifts we have given

Them

Such in truth are the Believers:
They have grades of dignity

With their Lord, and forgiveness
And generous sustenance”.*t!

“Faith is comprised of over seventy branches most esteemed of
which is the utterance of there is no god but Allah and the lowest of
them is the removel of anything harmful from the pathways. And
Modesty is a branch of Faith”.® Our religion is named Islam because
it is total submission to Allah - which is the literal meaning of the word
Islam - devotion toe Him, humbleness to Him and glorifying him. It is
named Faith as it includes the believing of what is told about Almighty
Allah, His unity and that He is the True God, be praised, who
deserves to be worshiped. Hence the one who has no faith has no
Islam, and the one who has no Isiam has no faith. It is imperative to
believe in both to qualify to be a muslim and avoid being depicted as
hyparcrites with their characteristics and their deeds; and who would
say with their mouths what is not in their hearts and do for appearance
sake that which is contrary to what is in their hearts. Almighty Allah
says about them:

“The Rypocrites - they think
They are over-reaching God
But He wil over-reach them:
When they stand up to prayer
They stand without earnestness,
To be seen of men

But little do they hold

God in remembrance.

They are distracted in mind
Even in the midst of it

Being (sincerely) for neither
One group nor for another”.*®

1) Surat-ui-Anfal, verse 2-4.
2) Hadith Sahih (Bukhari & Muslim).
3) Surat-ul-Nissa, verses 142-143.

—7—



THE DEED OF THE MUSLIM

His Eminence Sheikh Aziz 1bn Bazk

Praise be 1o Allah, the Cherisher and Sustainer of the worlds, and
all prayer and peace be upon His servant and messenger, Muhammad
and his family and his companions and all those who follow His path
until the day of judgement.

Almighty Allah indicated in His great book the characteristics of
the muslims and the manncrs of the believers, encouraging people to
follow the ways leading to these manners and commending those who
follow them, promising lhem abundant good and the praised
consequence, Those promised people carry out certain decds, among
which the performance of the prayers, giving out of charities,
commanding the right thing and prohibiting the forbidden and other
useful deeds. Almighty Allah also mentioned that those people are in
constant state of thinking about the creation of the heavens and the
earth and ail that is found in them as wonders and all the great signs,
saying to themselves *Our Lord! not for naught hast Thou created all
this”. *'" But there is great wisdom behind this creation. They also
say, “Glory to Thee. Give us salvation from the Penalty of Fire".*®

And Almighty said:-

“For, Believers are those
Who, when God is mentioned,
Feel a tremor in their hearts,
And when they hear

Ris Signs recited find

Their {faith strengthened,

And put (all) their trust

In their Lord.

1) Surat-yli-Imran, verse 191
2) Surat-ul-i-Jmran, verse 19!
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Dear Readers,

At the time this issue has been published, the pilgrims to the
Sacred House of Allah, will arrive in these holy and pure precincts,
where, under the leadership of the Custodian of the Two Holy
Mosques, King Fahad Ibn Abdel Aziz everything has been made
available for these pilgrims SO as to provide security, attention and
well being.

Our gift with this issue is a resume abut some of the important
objectives and principles of Haj, which we hope will be of some use to
the pilgrims for the performance of Haj and Umra.

we beseach Allah and reaise our hands in supplication to accept
these (Nusk) and sacrifices from His guests and return them to their
homes, having achieved their purpose for offering their obedience to
Allah so as to obtain His forgiveness, with the sought help from Allah.



- clarnity of aim and its validity in the Shar'ia.
~ originality and traceable personality of writer.
~ availability of factors of creativity.

— generality of its use.

Secondly
There is another category of researches which are good for
publishing, but should have the following factors:
- correction of the references.
~ review of authentication.
- reordering of its chapters.
- detailing and clarifying of its meaning.
~ the addition of new cvidences to it for general use.

Thirdly
The category of rejected rescarches, for the following reasons:

= weukness in presenting the problem or case study.

- not authenticated according to scientific rescarch methodology.
= not having good purpose according to the Shar'ia.

= the confusion or the unclear results attained.

= the inability to participate in the jurisprudence outlook.

We have dealt with all researches sent to us according to these
rules, and we sometimes consulted two more arbitrators to arbitrate
one research especially when controversy was prevailing, and this is
why some researches are delayed in publishing.

Some people among our staff felt some “embarrassment™ in
applying these rules on researches sent by highly renouned men of
learning whose writings and publications stand witness to their highly
esteemed places. However, these esteemed men, truely and be-
nevolently accepted the idea of having their researches be arbitrated
by some other men of learning, and they were very glad to see the
observations and comments made by these men on their researches,
the thing which confirms the logic of science and the men of learning.

We affirm here again to our readers and all the researchers that
each research received the atmost attention from esteemed men of
learning who treat this question of arbitration as trust and scientific
responsibility.
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A LETTER FROM THE STAFF

In this little corner of each issue, we used to reveal to the
reseachers and to our readers how we interact with a case study or a
certain problem which we encounter.

Although the way we tackle that problem may not be of interest
to all of our readers, but eventhough our approaching to that problem
and exposing it to discussion would give us satisfaction, because they
are the people who are concerned in one way or another and that our

approach might be an answer to a guestion someone among them
might have asked.

Our letter this time deals with the question of “arbitration of the
researches” and the delay in publishing or not publishng some of these
researches. We had some elaborate discussions on the rules for
publishng before the first issue. Some of our staff thought that
publishing should be according to the rule, “What cannot possibly be
done ali cannot be left all”. Some others thought that research is a
scientific matter which should all the factors available, and that the
absence of any of these factors would mean the disintegration of the
whole matter, and hence no use can be obtained from it. Others
thought a compromise position between the two opinions shoutd be
taken.

Nevertheless, the hard line opinion was more convincing, and
hence we decided that any research which is not “arbitrated” will not
be publisbed, and this rule is indicated on the first page of this journal
and in a conspicuous place for any reader to see. Three criterion are
initiated for the arbitration of an article or research, for publishing
these are:

Firstly

- to cover the problem or case to be discussed.
— be in good order and have references.

— authenticated.
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