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bank kave the right to impose a financial fine on the debtor
af a certin percentage because of this delay?

After discussion the counicl of the FIQH convention
decided unanimously the foliowing:

If the creditor conditioned on the debtor or imposed on him
that the later will have to pay a certain financlal fine or 2
certain percentage if repayment of a debt is delayed, then
this, is a strictly false candition which should not be fulfilled
and it is forhidden, whether the creditor is 8 bank or
otherwise, because this is usury itself which the Quran
prohibited.



(1) RESOLUTION ON THE PAYMENT BY CHEQUE FOR
THE TRANSFER OF MONEY IN BANKS.

{2) RESOLUTION ON THE BANK OPERATION AS DRBITS
AND CREDITS FOR A CLIENT.

The counic! of the FIQH convention discussed tha follow-
ing questions:

(1) Payment by cash mooey in bank operations and transac-
tions. Is it permissible for a client imtending to transfer
money to receive a cheque in place of cash payment?

(2) Is it sufficent for a client intending to exchasge one
currency to the other in his bank account to have only
figures registered in his bank account as debits and credits?

After extensive discussion on this subject, the council of the
FIQH convention adopted the following resclution:

FIRSTLY:

A chieque can be received in place of cash and it is hinding
in payment, transfer, when all its conditions are met.

SECONDLY:

Registration of accounts in a bank account as debits and
credits is treated the same way s for payment in on exchange
transaction be that as a currency which the dient lmds to the
hank authorities or as a curreucy which is already depuosited in
the hank.

RESOLUTION ON THE IMPOSITION OF A FINE FOR TIIE
DELAY OF A DEBT PAYMENT

The council of the FIQH convention discussed this question
raised by His Eminence Sheikh Abdul Hamid Al Sayyeh, the
legal {Sharia) consultant of the Islamic Bank in Jordon,

The question runs as follows:

Tf a dehtor delays the payment of a debt longer than the
reriad agreed upon between him and the bank, does the

— 54—



In the Hadith collection of Muslin that Ibn Masoud
reported that

“May the curse of Allah be on those women who draw
tatooes on their faces and their bodies and those who pluck
out the hair of other women’s faces and the women who
have the hair pullcd out for them and those women who
space out their front teeth to beautify themselves und those
who forcibly impase changes in their appearances by way of
being more beautiful and thus changing the creation of
God™.

We were ordered to accept what Prophet Muhammad may
peuce be upan him, brought duwn Lo us and shstain from what
be prohibited.

SECONDLY:

As for the hermaphrodite; a person with both male and
female argans, 4 medical apinion is Lo be obiained ko deternine
the most predominent sexual features in that person and hence
decide on a treatmenl whether medically - by hormones or
surgically to change the sex. The persen with predominantly
male mamilestation can be changed into 2 male and vice versa.
In this case this problem is treated us B medical prablem und
whal is donoe is considered as a cure and not as a change of the
creatinn nf Allah Almighly,

— s —



— What is the religious opinion on the drainage and sewage
water after being treated and whether it is permissible to use
it for purification and cleanness?

— Is it permissible to use it for the removal of dirtiness
(najassa)?

After consulting the experts on this subject, the council was
advised as follows:

— Drainage and sewage water can be cleaned and made pure
again by using chemical treatment to this effect. This
purification process takes place in four stages: 1) precipita-
tion, 2) ventilation, 3) killing of germs, 4) chlorine steriliza-
tion. In this way there would be no trace of dirtiness
(Najassa) left in it; whether in its taste, colour, or smell. This
is the opinion of trustworthy muslim engineers.

The following resolution was adopted:

Drainage and sewage water if treated in the way mentioned
and there was no trace of dirtiness in it neither in its taste,
colour, or smell, it becomes pure and can be used for
purification relying on the FIQH rule that if little dirtiness
falls in abundance of water, that water becomes pure when
the dirtiness is removed and there was no trace of it.

RESOLUTION ON THE CHANGE OF THE SEX —
A MALE TO A FEMALE AND VICE VERSA
The council of the FIQH convention discussed the question
of the change of the sex — from a male to a female and from a
female to a male, and after long discussion the following
resolution was adopted:
FIRSTLY:

The male whose masculinity organs have fully grown and
the female whose femininity organs have fully grown is not
permissible to change the sex of neither of them from the actual
sex to the opposite one. Trying to make this change is a
punishable crime because this is changing of the creation of
Allah.

Allah forbade such kind of change in the verse telling in the
voice of the Satan.

“And I will order them

And they would change the creation of God”.
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FIFTHLY:

The amount of the Zakat on the real estale is the quarter aof
ane tenth whether used for investment or for rental purpnses
and is treated in this cuse as money.

RESOLUTION ON THE RULE ON BLOOD TRANSFUSION
FROM A WOMAN TO A CHILD
The council of the FIQH convention discassed the question
of blood traosfusion from a woman to a child - less than two
years of age - and the following enquirics were mada:

— Is this transfusion to bc considered the same as breast
suckling of z child, and all its prohibition consequences?

— Is it permissible to receive compensation for giving this
bload?

After extensive discussion the council agreed unanimously
that blood transfusion in this case is permissible; and the rules
applied to the prohibitiona resniting from suckling of a chikl do
not apply here. As for receiving moncy compensation for this
bload or in other words selling blood it is clearly forbidden with
an injunclivo in the Quran which has forbidden eating the dead
and pork.

In the Hadith, Prophet Mubammad may peace be upon him
snid that “If Alieh forhids something. then He forbids it’s

price.”

Tt is also correctly menliooed that Prophet Muhammad may
peace be upon him, prohibited the selling of blood. The
exception in this case is when there is an emergency for medical
necessity then the domor would have committed sin. It is
permissible for the one who neads trunsfusion (o pay money as a
reward to the donor to cncourage volunreer donors and to thank
them for their humanitarian deeds,

RESOLUTION DN THE USF. OF DRAINAGE WATER AFTER
BEING TREATED FOR PURITY PURPOSES

The council listened to the discossions on the questian: 1s

the use of drainage water after being treated and purified
permissible for ablution and "“ghussil” washing for purification?

T



(2) FATAWA AL MAJAMA ALFIQHI
AL ISLAMI IN THE
WORLD MUSLIM LEAGUE

Under the auspices of The Custodian of the Two Holy
Mosques, King Fehad Ton Abdel Aziz Al-Saud, The Islamic
FIOH convention held its eleyenth session on the 13th of Rajab
14089 corresponding to 26/2/1989 in Makkah and issued a number
of resolutions as follows:

RESOLUTION ON THE ZAKAT OF INCOME
FROM THE RENTAL OF REAL ESTATE

All thanks giving is for Almighty Allah and all prayers and
peace be upon our Prophet Muhammad.

The council of the FIQH convention in the Islamic World
League and after discussions and deliberations took the follow-
ing rcsolutions by majority opiniou.

FIRSTLY:

The Real Estate (buildings) used a3 personal residence of
owmer is not subject for Zakat, neither from its estimated value
or rantk.

SECONDLY:

A Real Estate utilised for investment becomes a commer-
cial good and hence Zakat should be paid for it after estimation
of its value and after the passage of one year.

THIRDLY:
A Real Estate exploited for rent, Zakat should be paid
from its yearly rental,

FOURTHLY:

As rental is due on the (enant from the time of signing of
contract until the end of one ysar, sa Zakat should ba paid as
well.

i



the eventuul rule and sovervignity is for Allah, All this is
intended to Lring peace and stability to all muslim countries and
removing all the existing tensions and quarnes among, them.

It has been resvlved that the first duty ol any person ruling
muslims is (0 apply the Sharia of Allah and call all governments
in the differsat muslim countties to do the same in atl aspects of
life. All societies should be called collectively or individually to
abide by the religion sent down by Almighty Allah because this
religion is not only faith in itself, but also a way of lifc and a legl
system.

Ihe following is recommended:

A. To continue cfforts on doing more research and swdy

’ in the different aspects entiled with the application of

the Sharia, and follow up of what i completed in this
concern in all Tslamic countries.

B. FIOH convention is to coordinate between the diffe-
rent scientific foundations which have interest in this
subject, make plans for the removal of all obstacles
which are hindering the application of the Sharia Laws
in all Islamic countries.

C. Collection of all Jslamic Laws projects and propesals
prepaeed in the different countries and study them to
make use of them.

D. Call for the improvement of the educational systems
and rhe differcnt mass media and employ them in the
dircetion of the application of the Sharia and prepare
really true muslim penerations.

E. Expansion in the préparation of qualified students and
graduates, w work in the professions of judges,
allorpeys, lawyers and to have sufficient capabilities
for the application of the Sharia.
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FIRSTLY:

A cusiom is defined as what a gmoup of people is used ta
and followed whelhicr by doing, saying or rejecting. The custom
might be legally considered or not.

SECONDLY:

If the custom is a private onc it {5 considered only for
private purposes and if the custom is public then it is considered
(or applicable) for all people.

THIRDLY:

The legally (Sharia) considered custom Is the one which has
the following conditions:

A. Ttshould not conflict with the (Sharia) otherwise it is a
bad custom.

8. Tt should have continuity.

C. Tt should still be practicad at the time of action upon
its rules.

D. The two parlies using il as an arbiter should not
disegree on it vtherwise the custom is not coasidered.

FOURTHLY:

The learned FIQH whether a judge or « mufti, shauld be
flexible and consider the changing of customs from time to time.

RESOLUTION ON THE APPLICATION OF THE SHARIA
LAWS

After studying the researches presented by members and
listening to the experts opinions on the subject of the upplication
of the Sharia Laws, and after the extensivc discussions, and in
taking inte consideration that the idea of holding this ¢conven-
tion emerged after the Third Ielamic Summit meeting held in
Mukkah wilh the objective af finding solutions ta the problems
of the Islarmic Umma and maintaining control of these problems
by means of application of the Sharia Laws by all possible means
and remaving all kinds of contradictions between some rulers of
the muslims and their peoples, and acknowledging the fact that



They are free ta do whatsver they want with their
posscssians and their properly within the borders of the (Shuria)
nnd that should be in compliance wilh what Allah says. in Surra
AL NISSA Verse 29:

~Q ye wha beliave!

“Eat not up your property

“Among yourselves in vanities;

“Bul let there be amongst you

“Traffic and trade

“By mutual good wili”,

SECONDLY:

There is no limitation or e certain percentage of profit ta be
followed by traders in their daily transactions and deals. All this
is left for the conditinns and diffcrent circumstances, taking into
consideration the Sharia way of making denls manifested in
complacency, liberality kindness and availability.

THIRDLY:

Al the Sharia rules and laws have called for the soundness
of making denls and from falling into the pitfails of the
forbidden and its ambiguities. Such as chealing, deceit, fraud,
fooling, falsifying of profits and monopely, which cause darar
(damage) to the private and to the public.

FOURTHLY:;

The authorities are not to intervene in the pricing ol
commaodities unless there is an obvious discrepency in the
market and prices resulling from unreal factors. In this case the
authorities have the right of intervention with just means o
offset these factars and puat things on the right track.

RESOLUTION ON 'URF (CUSTOMS)

Afrcring studying the researches pr ted by the by
of the convention and listening to the expert’s opinions on the
subject of "URF (customs) and after extensivc discussions the
comvention passed the following tesolution:

T R



RESOLUTION:
FIRSTLY:

There are two allermatives for the ownership through iease
which are:

1st  Payment by installments with sufficient guarantees.
2nd A lease contract for 2 limited period of time. After
payrment of all rental installments the tenant is glven
the choice of e¢ither;
= renew lease conlract for another period.
— end the lease contract and return the building to
the owncr.
— buy the ieased huilding according to the current
markel price.

SECONDLY:

The discussion on some other forms of ownerships through
lease-was postponed o another session to give time for further
studying in collaboration with the Islamic banks.

RESOLUTION ON REAL ESTATE FINANCING

The Fifth FIQH convention did not take any resohition on
the subject of Real Estale Financing and trapsactions. The
whole subject was postponed until the next Sixth Session to give
way for forther discussion.

RESOLUTION ON LIMITING OF TRADE PROFITS

After studying the researches presented by member of the
convention and listening to the discussions of the experts an the
subject of limiting the profits of trade, the convention passed the
following resolution:

FIRSTLY:

Fundamentally, and sccording to the legal (Sharia) rules.
people are frec concerning the operations of seiling and buying.

—



RESOLUTION ON THE INTELLECTUAL RIGHTS

After studying the researches presentad by members of the
FIQH convention and listening to (he opinions of the experts on
subject of the Intellectual Rights, and after extensive discussions
on the subject, the FIQH conventlon passed the following
resahution:

FIRSTLY:

The trade (commercial) Name the Trede (commercial)
Address, The Trade martk, copyright creation and invention
have all Patent Rights accrued and owncd by their inventors.
‘These rights have recognized maral and material values which
are prolected by the law (Sharia) amd they shouid not be
ransgressed.

SECONDLY:

The owner of a trade name or a trade address or the
trademark has the right to do whatever he wants with it,
whather transfer of ownership fur a financial benefit (selling) on
condition that there is no cheating.

THIRDLY:

The copy and patent rights creation and invention rights are
legally protected and it is an offense to transgress them. The
owners of these rights have a free hand in their property.

RESOLUTION ON OWNERSHIP THROUGH LEASE

After studying the researches presented by members of the
FIQH convention and listening to the opinions-of the experls on
the subject of ownership through lrase and after extensive
discussians the convention passed the following resolution
which came after they read the previous resolution taken in the
“Third Session in response (o the enquiries raised by the Iskamic
Development Bank concerning lease operations.



“Murabaha" system. Hence considering all that, it Is stressed
that:

FIRSTLY:

Islamic banks should expand on the differemt means of
eennomic development like making of [ndustrial projects or
comuneccial ones either privately or in partnerships, according
to Mudaraba.

SECONDLY:

Studying of the practical means for the application of the
Murabaha system in all Tslamic banks to iay the foundations that
would prevent faulis and help apply the Sharia rules.

RESOLUTION ON MONEY EXCHANGE
AND CURRENCY CONVERSION

Aftering studying the researches presented by members
aod experts on the subject and listening to the discussions on the
subjcet of currency conversion, and after studying the resolution
number 9 which was passed by the FIOH convention in its third
session, which stated that bank notes are real money with
manciary corporcal value. The legal Sheria rules which are
applicable (0 gold and silver are also applicable 1 bank notes,
including the rules on usury and on Zakkat, and all rules
governing BAY' AL SALAM.

The following resolution is passed:

Values of debi should not fluctuate with the value of the
currency in lts rise and fail, because repayment of the debt
should be ol the same kind borrowed in the first place.
Hence fixed debts, whatever their origin shoull pat be
associatest with price value of any currency.



RESOLUTION ON THE FULFILMENT OF
OBLIGATIONS AND “MURARAHA®

After studying the researches presented by members of the
convention and listening to the opimons of the experts on the
subject of the fulfilment of chligalions and “murabaha™: resale
contract forshort term credit loss in a2 commercial transaction.
And after extensive discussions the following resolution was
passed:

FIRSTLY:

Ray’ Al-Murahaha - If the sale is to whom ordered the
purchase (Al Amer) takes place after the commodity has been
delivered into the possession of the Intermediary (Al Ma’mour)
then it is valid; as long as; (1} the risk; damage befure delivery
falls upon the Intermediary and (2) the consequences of
returning the goods due to hidden (unforeseen) defects is borne
by the Intermediary and (3) as long as all condltions of sale are
fulfilled and all sale batriers {objections) are removed,

SECONDLY:

The promise [emanating from he who ordered the purchase
or from the Intermediary] is religiously binding except for a
legitimatc excusc. In case that the obligation is not carried out, a
compensalion for the rssulling dumages is to be paid.

THIRDLY:

The Agrecment (Muwa’ada) which Is made by two sides, is
permissible in the selling according lo (Murabaha) rules on
condition that there is freedom of option for either or both
sides. If there is no option it is not pcrmissible, because the
binding in the Muwa’ada is similar ta AL BAY itsell when it ig
conditional that the item which is soid is owned by the seiler,
otherwise this would contradict the Prophet Muhammad peace
be upen him, prohibition that one should not sell what one does
not own.

The followimg is recommended:

] It has been aoticed that most of the Islamic banks have
directed most of their activities towards financing according to

—_ -



FATAWA AL MAJAMA AL FIQHIA

(1} THE ISLAMIC FIQH
CONVENTION OF THE ISLAMIC
CONFERENCE ORGANIZATION

The Islamic Jurisprudence “FIQH” convention held its fifth
session in Kuwait an the first day of Jumada 1, 1409, up to the
sixth day, carresponding to 1f-15 Deccmber, 1989, The follow-
ing resolutions and recommendations have been adopted:

BIRTH CONTROL

After extensive discussions and debates and after reviewing
al! vicws from the learned members and experts on the subject
of birth control, the FIQH convention adopted these resolu-
tions:

FIRSTLY:
Tt is not permissibie 10 issue laws to limit and control birth
rate.

SECONDLY:

It is forbidden to sterilize a man or a woman, unless there is
8 legitimale necessity.

THIRDLY:

It is permissible to control birth tempurarily by elongating
the period between one pregnancy and the other, depending on
necessity and on condition that both husband and wife agree
to that, causing no damage to an existing pregnancy or using
Hlcgal means.



Now-a-days we can get rid of water dirtiness in 50 many
technical ways such as recycling, distillation, precipitation and
purification. Experts in this field wha are well experienced and
trustworthy acknowledge this fact.

Therefore, the Councit also ackonowledgd this fact and
affirmed that water after being purified in this way and tumed to
its normal state and there was no trace of dirtiness im it, can be
used for ablution {Wadhu) and purification and for the removal
of at] dirtincss "nejassah™. Itis also permissible to drink it unless
there is a waraing of a suspected damage from using it as such.
This is for self pratection and avoidance of damage and not
because of its dirtiness (MNajassah).

Also the council would like to recommend avoiding
drinking such type of water, if other natural soruces are
available, to be on the safe side.

-— 41—



FATAWA AL MAJAMI AL FIQHIA

RULE ON CHANGING OF FILTHY
WATER INTO PURE WATER

FATWA BY THE “ULAMMA>» COUNCIL
OF MEN OF LEARNING IN
KINGDOM OF SAUDI ARABIA

RESOLUTHNON NO. &4

May all thanks to Allah and all praycr be to His Prapher
Muhammad (peace be upon him). In the thirteenth session
of the “Ulama” - council of men of learning, - which was
convened in the second half of Shawal, 1398 in Taif, Saudi
Arabia, and according to the desire of the constitutional
council of the Islamic Warld League concerning lhe
qucstionnaire referred 1o by the Editor in-chief of the
“Muslion News" paper published in Cape ‘Fown. South
Afvica, that muslims in that part of thc world were facing
the problem of whetheer the recyded industrial and sewage
water was pure enough 1o be used for eblution {wadhu) and
purification.

The council studied the research prepared on this subject
by the Permanent Commitiee for Researches amd [fta. The
council also read the letter sent to it by the Minister of
Agricufture and Water No. 131299 dated 2¥5/1398 and afler
extensive deliberations and discussions, they decided the fol-
lewing:

Relying on what was stated by the men of leaming
{(Ulamma) water which was changed because of dirtiness can
become ciean and pure again if it turos to its normal state either
by itself or by adding pure water to it, or by its long slay umder
the sun and to be exposed to the wind which changes it to its
narmal state and hence dirtiness will vanish from it.



What is meant by practicable rcfers to worship practices
performed by an accountable person. It describes the deed
and whether it is obligatory, recommended, disliked or
forbidden und whether this deed is morsl concerning the
heart, as is the case in the intention being imperative and
compulsory for the performance of cerlain worship practices,
or whether this deed is physical as in the case of disobedience
of parents. These deeds comprise even those unaccountable
persons - not of rational age, because one of the funetions of
FIQH is to give decisinns on snch cases 5o as to the illega) and
enjoins obcdicnoe.

- The FIQH also differentated and separated the inherent
from the non-inherent like thie rules of necessity which are 5o
obvious and straight forward and do not need to be described
as being inherent. For exampla you can say “] understand
what you sey” but you can not say “I have the knowledge of
heavens and the earth™.

— What is meant by Lhe elaborate delasiled evidences is the
classification of all rules for the differeni problems and
sorting them out according to different cases so that the
reader or the listener would know the legal opinion on cach
action he performs like as we already said in the case of the
intention for the correctness of prayer.

1

Trom this we derive the comprehensive evidence like when
an order emphasizes the obligations which are the backbane
of the fundamentals of FIQH.

FIQH of e imitalor which is derived from the comprehen-
sive evideme in the opinion of the qualified scholar
(Mujtahid).

In this way the definition of FIQII is the knowledge of the
(Sharia) legislations of Allah from their elaborate dstaited
evidences. Bearing in mind such definition, all the rules of
legislation, the moral ones and the practical unes are part of this
knowledge. Bring moral does not mean in any way not (o be
tunsidered as such.



JURISPRUDENCE (FIQH) BETWEEN
LANGUAGE AND LEGISLATION

By: SHEIKH ABDULLAH IBN OMAR
AL-SHINGHETI

‘The jurisprudence of FIOH discipling has many nieanings.
The most commonly used and most obvious and easiest to grasp
was the meaning of "understanding™. The meaning has become
a legal term, being mentiemed so frequently in this context.
Allah says in 1Tis [foly Book:

If a contingent

From every expedition
Remained behind

They could devote themselves
To studies in religion.

The jurists have adopted this term “FTQH™ - understanding
- and limited it 1o one of the most honorable fields of study
which is the rules and laws of Allal’s legwiation.

— In terminology, FIQH means the state of being knowledge-
able in all the “Sharia” rules and practical laws obtained from
the elaborate detailed guidelines and evidemecs.

— Kiowledge as defined gengtically is the kind of activity which
comprises all aspects of studies of the Sharia rules or else.

Whal is meant by the “Shiria rules” is either the obligatory
(Fard or Wajib or Mandub or Mubbah) the recommended -
or the forbidden (Haram) or {Makruh) the disliked or
undesired the permissible. Or as what is stated as a conditdon
for the correctoess of an action. Liks the removal of filth and
being pure and clean is condition for performing the prayers.

- Legislation (Sharia) is what Almighty Allah sent down to
show the straight way for all scrvants to follow the orders and
abstain from prohbitions, s0 that his behaviour and conduct
lead to the acceptance from Allah.



~ Another method is the confirmation of information by
stressing it in more than one boak and in angcther style, which
is the method of the Quras.
This does not mean rcdundancy and uscless repetition but
the different handling of the different situations.

— Another method was the stating of as many proofs as
possible; reaching twenly in number for reaffinmation, as
Imam Ibn Taymeiya and Sheikh Abdul Rahman Ibn Sa’adi
used to do.

-- Another method was gusdoation in writing according to
different levels of the readers and the different specializa-
tions and mental abilitfes.

— Their writings were explicit and clear wilh no ambiguities or
confusion because of their cfficlency in the Arabic langnage
and, of course, their leamning and understanding of the
Quran,

They cared much for the reader and they read in all fislds of
literature and language and hence their writings were master-
pieces of high style affirmed by legitimale proofs and logic.

Last and not least their method was an objective vne afming
al reaching the truth,

—_T —



keeping, were written with deep insight and revealiog thought,
Some of thase writings ware lost during the famons Tatar's
invasion of Baghdad in Ihe year 656 of the Hijra. Among the
contemporary writers Mubammad Farid Abu Hadid followrd
this same method of writing in his twentieth century encyclo-
poedia.

— Another way of their method is consulting refercnces aad
investigating and verifying their propositions. In ane of his
books, Al Suyouli referred to a comprehensive bibliography
on the wrilings about the Quran.

- Another method {s lo reccive knowledge directly from the
scholar, a method which wat previsusly initiated by Prophet
Muhammad, may peace be upon him, until now is followed.
A student atways takes from his reacher.

— Another methods is learning by delegation: One student
altends the class and afterwards teaches his collcagues who
did not attend for one reason or inother and so forth. The
Sahaba of the Prophet Muhammad [Comapanions] had
applled this method.

— Another methad they followed was the continual learning
progess. The more they learn the mare they felt they were
still in need of learning and studying.

— Another method in their writing was repeatence and
udmittance of faults and that they were susceptible to making
errors; as all human beings. But they kept in mind that to
corme back to the truth is a virtue in ilself.

— Anothar method they fallowed was the writing down of their
thoughts, whatever they were, be that by day ar by night.
Imzm Al Shafie was reported to wake up several times at
night, \light up bis lamp and write down his thoughts. Imam
Tbn Al Jawzy wrote a book he called “Sayd Al Khawaric”,
can be translated literally as “the hunting of thoughts”.

— Another mecthod was the objective debate and discussian
aiming at the attainment of lruth in the search of knowledge
with dedication and good manners.

— Another method was the use of thrill und suspense ta occupy
the attention of ihe reader and involve him personally in the
search for a solution for the problem the writer is discussing.
and this way make the reader fecl the problems of the time.



An industry of book writing {lourished and made use of this
movement from the reign of Haroon Al Rasheed until the age of
the ptinting press. [bn Khaldoon defined “Al Wirraga™ As the
“vopying, procf-reading, book binding and documentation™, ()

The centers of this movement became the meeting pilaces of
scholars from all over Islamic states. It was not only the number
of books produced was the most noticeable, but also the big
volumes of those books like the “History of Al Tabbari” and the
other books which had 45,000 pages as mentioned in “Mujam Al
Udabba” 18/312. Until now these volumes stand witness to this
movement. Some of these manuscripts have been published but
ntillions morc skt waiting to be published and this wouid only
reflect how those people were fond of reading in its extensive
horizon and not oniy limited to specialisation as is the case in
our day.

These writings of the Islamic thinkers were not only heaps
and piles of paper and books but those books were full of serious
idcas and good discussi All this ited in 2 scientific
discipline which they mamed - The science of “Debate and
Research” which we oame today as the Dialectic Method. Those
Islamic thinkers also spent generonsly on books and their
acquisition.

Some thinkcrs rejecied the idea of depending on somebuody
else’s writings and ideas; aiming at venturing this field them-
selves. Everybody wanied to participate and have a role in
writing. The writings ol their predecessors were only used as
references.

This is vne of the reasons why Al Sukhawi resented the idea
that Al-Badr Al Ainni depended on Al Bukhari’s explanation
by Ibn Hajjar, bat any how we do not trust what Al Sakhawi
said and consider that as what rormally happensx between
colieapucs.

Those [skanic thinkers had piercing minds as if they were
reading the future. Their writings, which are now in good

() Muktadima page 943,



METHODS OF WRITING OF
MUSLIM SCHOLARS

By: Dr. HAMAD IBN ABDUL RAHMAN AL-JINAIDN.™

During the second Hijra century a great literary and
scientific movement was witnessed. This mavement was man-
ifested in the collection of “Hadith™ the prophet's sayings and of
his battles in order K1 serve the Quran.

Scholars began to produce their works in the domains of
language, poctry. history and all that was influenced by the
school of Hadith methods of writing. There was aiso a rapid
movement of transkation at the cnd of this second century, with
emphasis on science and medicine.

The books of these ancient writers were no more: than a few
papers as reflected in the papers of Nafe Ibn Al Azrag to Ibn
Abhas on language.

Alfter that the study circles and lecturing came into
existence in the beginning of the third Hijra centucy. In these
circles the scholar did not confine himself to one specific topic,
but he discussed and dictated whatever topic was raised in
accordance with the clrcumstances and relied mostly on extem-
porization.

A certain group of leamers appeared and were classified as
lecture writers. These lectures were recorded in beoks like Al
Khateeb in his book ‘The History of Baghdad’ A number of
books were produced under the titte “At Ammali" dictatinas the
most famons of which was written by Abu Ali Al Qali as
mentioned by Hajji Khalifa.

" Associnte Profesar, Imom Muhammud Bin Sawd. Islamiv Univershy - RIYADH.



was in the Islamic Jurisprudence (Rill of Exchange) and
introduced foreign ideas c.g. (renewal and transferrable bail and
the incompetent pracuration). We stwly Islamic Jurisprudence
in the Islamic style with all its terminology and setting which we
think is the most suitable with its nature whether in agreement
or disagre¢ment with the subject.

Our disagreement with the author is in the question of the
debt and the corpercal and are ihey corresponding and
equivalent to the personal right and the real right in law.

The author says thar they arc not corresponding and they
are not cquivalent but we contend that they are corresponding
and they pre equivalenrt.

In talking about the receipt of (payment) in a bad or false
oontract, Lhe author did not give this subjcet the importance it
deserves, because the receipt in Islamic Jurisprudence is given
meore altvation than it is the case in the secular lnw. One of the
reasons why the author did not pay more attention to the
question of receipt in Islamic Jurisprudemce is becawse he
rackled the problem from the point of view of the secular law.
The receipt in Islamic Jursprudence might be une of the
conditioms for the validity of a contract as in the case of moncy
exchange, delivery and trumsaclion, and dealings in usury
tramsoctians, or it might be a condition for the correct contract
to be cbligatory or complete, as in the case of HIBA (gift),
RAHN (pledge) or QARD (loan). Or the transfer of ownership
in HIBA, QARD, and irregular deal (BAY" FASID) or in
having a free hand us in selting, or the rransfer of trust like in the
carrect deal; and the receipt according to the price of the item
offered] for sale. Anyhow the guestion of receipt should have
been given more attention.



suspended contract which i well designed. ‘The author con-
trasted between this theory end the contract with an incompe-
tent, or the comtracl with a non awner.

In the western Jurisprudence the theory of the contract of
sclling somebody ¢lse's property as your own is not very well
defined and for this reason a number of punishments were made
for it rather than one punishment. Here Llhe buyer has the right
ta end this contract whereas the owner does not have this right.
Nevertheless, the Roman law abandoned its own rules when it
gave the owner - who it not the one who made the contract in
this case - the right of approving this contrect.

This confusion made the Jurists in the west perplexed with
the subject of Lhe selling of somebody else's property.

In Istamic Jurisprudence this theory is very clear and there
is no confusion about it. The suspended contract can eagily
contain this theory @5 & contract from an unauthorized agent.

As for the theory of representation in comtracling, the
author said that Istamic Jurisprudence did very well in transfer-
ring all the rights of contracting to the representative if he was
dekegated. This is a full representation by which Islamic
Jurisprudence preceeded the Roman law which siopped at the
stage of the message only.

The Author's Method and OQur Method in the study of
Islamic Jurisprudence - The Author's Method:

The author followed the western method in his study. We
would have appreciated it if he adopled the Islumic method in
dealing with an Islamic subject as such. This does not mean our
total refusal of making use of the western me:thod unless it
comes into conflict with the Islami¢ Jurisprudence, Comparison
between the two is also not rejected. Any how utilization of the
western method had some disadvantages which we previously
mentioned in anothcr publication.

Our method:

The Author, the lale Mr. 8anhouri, may Aliah bave mercy
on him, followed the French Jaw.and denied and rejected what



wansfer of ownership, the transfer of manfa’a (be it use of
property or services of a person), regulation of debt; an
abligation with a certain deed.

In the complementary branch, the author discussed the
contractual responsibility in both Western and [slamic Jurispru-
dence; the contractual fult; damags; range of compensation of
damage: and relation between fault and damage and contractual
respowsihility in lslamic Jutisprudence. He also discussed the
expiry of conrract.

Evidence from the book:
After reading this book, it is evident that:

1. The Islamic Jurisprudence is never influenced by the
Roman law, as some foreigners proclaim Islamic Juris-
prudence was derived from the Roman law. This s false.

2. The superiority of Islamic Jurisprudence to the contem-
porary secular law.

Evidence of ¢ inflvence of Roman Jurisprudence on
Islamic Jurisprudence:

To prove this point, the author cited as an example of the
FASAD of a contret, according to the Hanafi schhool if the
contract was associated with a condition, atmbating this reason
13 the plurality of bargains (deals). The author cited the German
Jurist of the nineteenth century, Ehring, who talked about this
theory of the plurality of bargains. Ehring said that thc Roman
law adopted this theory in (he first stages, but it was rejected,
when the Roman law was fully developed. If, as so claimed that
Islamic Jurisprudence adopted ideas from the Roman law then
we would not have found the theory of plurality of bargains
which was already rcjected by the Roman law in Islamic
Jurisprudence.

Evidence of Superivrily of Islamic Jurisprudence to
the Contemporary Secular law:

Concrmiing, the theory of the flasehood of contract, the
author proved that in Islamic Jurisprudence this theory is well
defined and exactly stated. He mentioned the theory of the

— 3 -



contracting between absent people, the special cases in
contract conclusion, the auction conmtract, the acceptance
contract, the token payment, validity of mutual agreement
and all that is rclatcd ¢o it such Bs mistakes, fraud agd
caercion,

In the third part, the author discussed the liew or the place
{of contract) and its conditivns - place should be mentioned and
well stated and it should be proper for dealing. Also he
mentiened the canditions - (shurut) assoiated with the contract
- like: thc correct condition, the false condition, origin of
falsehood, aspects of deal, (e development of Iskamic Jurispru-
dence regarding the conditions of contract in ali four different
schools of thought or - mathahib - and then he talked about
usury (Riba}. In the fourth part, the anthor talked about the
coniract as trealed in the contemporary western Jurisprudence
(Latin and Gerroan jurisprudence) and in Islamic Jurisprudence
according to four schonls of thought mathahih - and in other
mathahib toc.

The author-also rackled the theoty of lnvalidity of contract
and the different condilions governing that in Islamic and
western Jurispructences. He ulso Lalked aboudt the graduation af
contract from invalidity to validity; the false contract, the invalid
contract; the suspended contract and made a comparison on
invalidity in [slamic and western Jurisprudences,

In the fifth part the author talked about the results and
effects ol contract, He also mentioned legacy, the debls on the
Inberitance, 1he inheritor of a small legacy and the effect an the
creditors. He also talked about (hajr) interdiction on the
bankmupt debior and that the creditor shoudd nol have a Fee
hand in this (hajr) if it brings about damages on the debtor. The
author also talked about the theory of authorization and
procuration in contracting and compared between Islamic and
western viewnoinis.

In the sixth part, the author discussed the results and offects
of the contract on the parties and in this concern, he mentioned
the theory on emcrgency accidences in the Islamic Jurispru-
dence; the explanation of the contract and its limitatians;
obligation of the (wu parties ta fulfil terms of the contract, the



4. His objective wus tu reveal the differences between
Islamic and western Jurisprudence to show the merits of
Islamic Jurisprudence on the western one becuuse as we
all know, Islamic Jursprudence has its particular advan-
tages.

5. To show (he direction of the Jurisprudence diligence in
its conscculive stages.

The Rescarch Plan:
Referrences and developments:

1. The author referred to the masterpicces or the famous
writings in the different Islamic schools of thoguth or -
Mathahib as in the Hanoafi “mathhab”, the Malikki
“mathhab”, the Shefie “mathhab™ and lhs Hanballi
“mathhab” and akso in the pomparison between these
four schools, The author also referred to the writings of
some medern writers and the Islamic and forcign
legislations.

2. As far as development was concerned, the author
indicated the dircction of the Jurisprudence diligence.
Fxamples of that is:

the development of the Islamic Jurisprudence as in the
question of the conditions associated with the contract
and the development of the pending or suspended
contract. He also showed where the development was
stopped and how it can continue. Also the theory of
invalidity and what stage it reached.

Content of the hook:

In the first part, the authnr wrote an intraduction sbout the
contract, its delinition im Islamic Jurisprudence, and its divi-
sions. He also mentioned the pnmciple of freedom of cvn-
racting.

Tn the second part, the author discussed the principle of
comsenting, mentioning:

the coincidence between two wills in the session ol contrat,
contracting between the present people, the session of
contract, enlncidence between affirmation and aceeptance,



“SOURCES OF RIGHT IN ISLAMIC
JURISPRUDENCE"* AND THE
STUDY METHOD OF THE ISLAMIC
JURISFRUDENCE

By: Dr. MUHAMMAD ZAKKI ABDEL BUR

“Sources of Right in Islamic Jurisprudence” - a comparatve
study with the westegn Jurisprudence - is a very good book
written by Dr. Abdel Razzaq Ahmed Al Sanhouri. We will
discuss this book in two chapters.

Chapter Onpe - Introduction
Issoc:

The baok wagissued in six volumes, It includes the lectures
given by the author to the students of the legal studics at the
Arabic Studies Institute, affiliated to The Arab League Orga-
nization. These lectures were first slarted in 1953-54 and
continued for six years. Every year one volume was issued, The
volumes were published by the same institute.

Subdfect:

The subject of the book is “the contract” - its lusion ils
results, its expiry; discussed in the different volumes of the
book.

Method of the book:

The author explained the method of his book under the title
“The research plan” which can be summarised as:

1. He drew a correct scientific plan and did ot stuff it with
mere Jurisprudential information.

2. He followed the footsteps of westem jurisprudential
methods.

3, Relying on and referring 1o the Islamic sources, consult-
ing all the reliable refecrences in the different schoots of
thonght.



prostitution if they desire chastity, in order that ye may make
gain in the goods of this life." [24:33]

Means Not Ends

The aforementioned five objectives are not ends in them-
selves and they are only means 10 achizve the final end viz. the
obligess should beeome the bondsmen of Allah jn matters of
their option as they arc His bondsmen in matters of their
instincts and compulslons. All the rules set for achieving these
objectives have been framed in order that man may wke them as
a means to realize the final aim of knowing Allah and
worshipping Ilim.

Results of these Objectives

First: Training the individuel in order te make him a source
of good for the sncicty through the acts of worshipping that the
Sharizh has cnjoined upon him. All the heavenly religions have
focused their atiention to creating good moyals in an individual.
The Prophet peace be upon him, himself has linked his
prophethood with nobility of character. He savs: “1 have been
sent to accompolish high morals.”

Secondly: Establishment of justice and equality, ‘Che
Quranic injunctien for establishment of justice is general and it
does not make a distinction betweea 3 community and another,
The Quyan doss not allow Lo work according te ones whims. [t
orders to do noble deeds in order to create and preserve a noble
society. An individual is required Lo do juslice to himsell, to his
family apd in his dealings with others, Justice is not confined o
Mustiras alupe, 1t covers all human beings.

Thirdly: Lung lasting Interests - Allah the Almighty has
established all the shariahs ta serve the interests of the people in
thie two worlds and tied all the types of interesis and all pans of
them with short term and long term interests. There is no
injunction in the Quran and the Sunnah that does not haye in it
o real interest for mankind. Allah urges the people in different
styles 1o act in compliance with the injunctions of the Shariah so
that they may gain the blissful rewards of it in this world and in
the Hercaiter.

— 2T —



Grades of Objectives and Rales

The rules of the Sharinh are not cqual, but they have grades
according to their importance. The most important are darur-
iyat, then hajiyat, and then tahsinat. The facl that the daruriyat
have paramount importance among all the three classes of nles
is established by the tradition related by Abu Hurairah.
Accanding Lo this tradition, the Prophet “peace be upon him"
said: “Jihad is obligatory on you with any amir (head) whether
he is birr (pious) or fajir {bad) and even if he i invalved in
grievaus sins. And salat (prayer) is obligatory on you behind
every Muslim, whether he is birr or fajir, and even if he is
invalved in heinous sins. Salat is obligatory on every Muslim
whether be is birr or fajir, even if he is involved in heinaus sins.”

Grades of Objects

‘When we look al the objects we find that they are equal in
grades, but they have different categorics of grades. The highest
grade is the safeguard of Religion, then comes preservatian of
life, then the protection of mind, then the preservation of
human race, then protection of wealth, This assertion can be
praved by the following points:

1. Iihad has been prescribed for the protection of Religion
even if it mey cost some lives, because protection of
Religion is more imporntans than preservation of human
life.

2. Drinking wine has been allowed for one compelled to
drink it with the threat of murder or amputation of limb
amd it has bean permitied for one who is forced to drink
it to quench his thirst and save bis life, It proves that
protection of life js more important than preservation of
mind.

3. itis a matter of consensus that the condition for flogging
a fornicator is that the beating should not kill bim, nor
should it damage any of his senses or his mental
faculties. This proves that protection of mind has
pricrity over preservation of race.

The Shariah unaquivocally prohibits praciising prostitution.
Allah the Almighty says: “And force nol your meaids to




made lawful halal [oods, drinks, clothes, residenee® carringe as
long as they have been oltained by halal money and they are
away from exiruvagance and stinginess. In mutual dealings, the
Istamic Shariah has made many provisions that are necessary for
leading normal life and saving people from hardships. In
punishments Islam has given due regard to avoiding hardships,
befalling people. For instance, it has made the provision of
paying blood money in case uf murder by error. The Shariah
does not allow hudhid {punishments) in cases of doubt. Bven in
cases of murder warranting qisas, the Shariah has given to the
beir of assassinated person, the right of forgiving, Necessities for
avoiding hardships from secicty inchude personal frecdom and
the freedom of faith. Similerly the necessities for protecting
weealth call for the prohibiion of embezzlement.

Puritles of Movals

Islam bas encouraged good morals and has discouraged all
that which would be abhorred by noble and sane persons. Good
morals include all customs that wounld enable the society 1o live
in a smocth manner.

In prayer Islam has preseribed gaining purity by way of
wwhn with water or tayammum; if water is not available, vr ifit
is likely to harm for sickness. Purification here signifies the
purification against ceremonial impurities. The Shariah has
made obligatory to cover certain parts (aurah) of body while
praying and atherwise. Similarly it has ordained to purify place
of worship. In day to day habits, the Shariab has prchibited
eating and drinking impure things. In husiness transactions the
Shariah has forbidden to sell man. Similarly, if has forbidden
hoarding without making any distinetion between the fond for
men and the food for animals.

In the same way the Sharah has forbidden to seli the
surplus water. The Shariah has also forbidden the najash which
means putting a price on commodity for the suke of increasing
its price but was not intended to be bought. The Shariah
prohibits the two extremes of exiravagance and stinginess. Also
it does pol allow deceit, amputation, and killing of children,
women and bermits in Jitad.

% The Arahic word could meen sevcral things 4.9, Amimols, skips, vehicles, vesscls,
chariot animals for Ading, eKk.—-and we salecled vamiage to mean any ov atl
nf-S-kese mesns of tansporation.



of thinking and it has forbidden the use of any thing that ruing
this ability like the use of wing or any other intoxicant. It hag
prescribed punishment for any one who uses such things.

Preservation of Race

It is for the preservation of human race that Allah has made
the provisien of wedtock, which is the only relationship that ties
the people in the bonds of mutual love and affection. As Allah
bas ordained the institution of marmriage, He has strictly
forbidden aduhery. If the offence is committed by a married
persan he ar she is to be punished with stonning ta death and if
it Is committed by an unmerried persen he or she is to be
punished with flopging and oxile, The purpose of all these
punishments is to keep the people from commitling this sin and
encomraging them to enter into a legal wedlock which is the way
of sexual propagation and preservation of human race.

Preservation of Wealth

Wealth is the nerve of life and tha saurce of goodness if itis
the Haial and pure; and it is the source of evil If it is impure and
Haram. For the prescrvation of wealth Allah has forbidden
theft, vsury and interest, And has prescribed punishments for
these sins. Similarly, Islam has forbidden 1aking the wealth of
peaple in a wrong way, as well as cheating and dishanesty and
ordered honesty.

Care of the Need of People

“Meeds of people” signify such things as are necessary for
hitman life and without them man will f2ll intn hardship which,
in its tur, 35 likely 10 lcad man to evil. The Isiamic Shariah hes
braught the rules about warships, mutual dealings, and punish-
menis in order to ward off hardships from people. In worship,
Islam has given certain facilitics to save the cbligees from
hardships. For instance, it has allowed a sick man, a traveller, an
old person and a sucking of pregnant woman not to fait. The
law-giver has made lawful to shorten prayer of four rikat for a
traveller if he bas travelled a distance of sixtcen farsakhs which
is equal to B8.704 km. Similarly, the Shariah has allowed
tayamamum (rubbing hands and face with palms afier touching
pure clay) instead of Wudu {abletion) if water is not available or
if it is likely to harm a sick man. In ways of Yife, the Sharlah has



The Ummah has o consensus that Jihad for defending the
religion is & legal obligation the Muslims have been called to
fulfil.

Protection of Life

Protection of lifs is the protection of the noble right of
living. Allab the Almighty hes made a legal provision of
defending it by execution or amputation in retribution. He has
prescribed Qisas: “In the law of Equality there js (saving of) life
to you, O ye men of understanding.” [2:179]

Similarly, previsions of blood money and expiations have
been made in order to protect the honour of men, [t is for this
reason that Islam has prohibitcd false accusation and abusing;
and the law- giver has prescribed punishments for these
offences.

Islam has given freedom of opinion and action within
certain Bimits; without causing an injury to others. Similarly,
Allal has allkowed us 1o cat forbidden foods when it becomes
vital for the saving of life, In the same way Islam has made it
obligatory Lo eat and drink and wear clothes in order t¢ protect
life. It has forbidden to expase ones life ta the dangers of death,
It has also made marriage obligarory in order to keep the human
race from extinction.

Protection of \Visdom

Qne ol the gilts Allah the Almighty has bestowed upon
man is the mind with which he has been able to think about and
understand what is sround him. This ability has not besn given
to any other creature. Fram the very beginning of his life man
was equipped with the senses to caable him to develop his mind
and his ability to think, Allah says in the Quran; *Tt is Hc Who
brought you forth from the wombs of your mothers when ye
knew nothing; and He gave you hearing and sight amd
intelligence and affcctions: that ye may give thanks (to Allsh).”
[16:78].

The characteristics of Wisdom and mind enablc man to gain
koowkedge of the perception of external realities. That is why
Islam has made it ubligatory to preserve and protect the ahility



OBJECTIVES OF THE ISLAMIC
SHARIAH AND PROTECTION OF
INTERESTS THROUGH PUNISHMENTS

By: DR. ISMAIL IBRAHIM ADU SHARIAH*

One whn follows, mimutely, the rules of the Islamic Shariah
finds that it aims at protecting the struclure ol the suviety and
realizing its interests by way of legislating cerlain rules. This
amply proves that each rule of the Shariah has come to serve the
interests of the people. The objectives of the Shariah are to
serve thesc interests, cater to the oeeds of the society and
amelicrate it

Necessitities for the . People

The necessities of the people are the mostimportant things
the Sharizh gives regard to. Because ‘the lives of the peaple
depend on them, both their worldly and religious lives. These
pecessities are copfined to the protection of five principles:

Pratection of religion, life, mind, race and wealth.

Praotection of Redigion

Religion is a set of beliefs, worships, and such rules as have
heen enacted to regulate man's relationship with his Lord and
his relationship with his fellow beings. Allab says; “I have only
created Jinn and men, so that they may worship me, [31:56]
Rituals of worship have been prescribed for establishing the
religion in the hearts of its followers. The law giver has
prescribed the call [Al-Dawah] towards it taking care o protect
this (dawah) againsl uny aggression. For the protection of the
religion and for ensoring its exisience, the Shariah hus pre-
serihed Jihad for the sake of keaping high the word of Allah,

*Assoclue Professor, King Faisat Unlversity, DAMMAM
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safe are: protection of one's religion, ane’s self, ene’s mind and
protection of one's offspring and one's property. The Quran
makes it imperative for man to protect his mind because it is
necessary for the security of all society.

— 32 —



said that the Messenger of Allah warned agaiost sll intoxicants
BRd all that changes the normal behaviour, for whatever makes
the body dull and Jazy and all that brings a state of numbness
and the loss of the senses is forbidden.

Faor all these reasons the knowledgeable scholars of Istam,
in whose time these narcotics have come into usage, forbade
them unanimously as they made evidence of their destructive
effect on man and on his uifspring, his money, his work, and in
his entire envitronment. They discovered that the effect of
narcotics is much more serious than the effect of wine which is
prohibited in explicit statemients, They have also decided the
prohibition of these narcotics and the punishment of the one
who uses them. They have also decided the prohibition of
dealing in them and the punishment of the one who does that.
They apply the same rele on the one who thinks that narcores
are permissible as that who thinks that the wine is permissible.

The writer of “AL DURR AL MUKHTAR" reports that
the consumption of narcotics and epiam is prohibitcd because it
rottens the mind. Ibn Hajjar 8lso reported that there arc one
hundred and twenty worldly and religious damages caused by
consuming opium. Ibn Taymia reported that the ane who
pctmits narcotics is a disbeliever and that narcolics are more
devilish than winc. He reported in his book - Al Siyasa Al
Shareia - that opium Is foribdden, and that the one who uses itis
puaished in the same way as the drinker of winc.

Najm Al Din Al Wahidi reported that the one who permits
opium is a disbelisver and may be killed and according to
Hanafiya school the one who says opium is permissible is a
blasphemer.

ANl muslims agrec that to get intoxicated by narcotics is
forbidden and anyong who thinks or deems that lawful will be
ordered to stop thinking this way and repent other wise he will
be killed in punishment as repegate and no body prays for him.
There are three sins in barcotics fisstly they destroy the mind
and lead to insanity secandly they consume money and lead to
poverty, thirdly they are mibre expensive than wine aud they
destroy the soul and lead to premeture death. The factors of the
good wordly life which Istam called for preserving and keeping



“Behold! In the creation

of the hcavens end earth;

In the alternation

of the Night and the Day,

In the sailing of the ships,
Through the QOcean

For the profit of mankind;

In the rain which God

Sends down from the skies,
And the life which He gives therewith
To an carth that is dead;

In the bensts of all kinds

That He scatters

Through the carth;

In the change of the winds

And the clouds which lhey

Tresil like their slaves

Between the sky and the earth -
{lere) indeed are Signs

For a people that are wisc.

The other one is indicated in verse 128 Sura Taha:

“Is it not a warning to such

Men ({to ¢all W mind))

How many geaerations before them
We destroyed, in whose haunts
They {mow) move? Verily

In this are Signs for men

Endued with understanding.”

These verses and the like in the Quran shaw us that the
Quran trains the mind and shapes for man the ways of thinking
w be able to attain knowledge by the means of their brain.

Scome may think that it is only wine which is forbidden and
that seme peopie may penmit the use of ‘Hashish’ and opium,
intoxicating and sleeping injections, heroin and cocaine and the
like depending that there is no obvious statement forbidding
them in the book of Allah or in the Sunnah of his Messenger
“may peace be upon him™ but this is wot the fact. Tmam Moslem
reparted about Um Salamah Propbet Muhammad's wife who

—_1 -



world is not permiited in Heavens and will not drink from
its wine unless pardoned by Allah. Ihn Abdel Bur also saig
this one may be permitted in Heavens but may not drink
from it’s. Wine even if he knows of its existence.

— Some of the late scholars, differentiated between the one
who drinks wine as permissible and denying its prohibition
and the one who drinks it but acknoowledging that it is
forbidden. They say that the former i deprived [rom
cntering Heavens absolutely but they disagree on the latter
and say that he will not enter Heavens and will nat drink
from its wihe while others say that he will enter Heavens,
but will not drink its wine.

ON BRUGS AND NARCOTICS

Islam has reversned the mimd and placed it v a high
position as regards to the system of the werld and the system of
religion. One of the first fundamentals to be stated by Islam is
thut Allah bestowed two gifts on his creatures: an innate
“hidden”™ gift which is the mind and an outer “apparent” gift
which is the sending of messengers or prophets. No one can
meke use of the apparent gift, the prophet unfcss this is
preceeded by making use of the hidden gift - the mind and hence
Allah referred those who doubt his Oneness and the truth of the
message of his prophets to the logic of the mind.

— The “Sharia” did not unleach the mind and left it unguided,
bt endeavoured in training it in dilferent ways at the top of
which tie onepess of Allah the end of which is the
acknowledgement of his Supremacy so that man stops at the
thrasholds of Allah’s directives and prohibitions. The one
who contemplatcs the Quran will sec that training of the
mind to reach this great result will be by appreciating the
beauty of Allah’s creation and the indicufion of his ahility
and that his Greatness is ulso manifested in the destrnetion
of the unjust who destroy the most beantiful of his creation
which is man.

The first one is indicated as in the verse 164 in Sura Al
Bagara:



Firstly using it as vinegar: is forbidden to ferment it and
change il into vioegat , as stated in Hadith collection of
Moslem, thul Propbet Muhammad “may peace be upon
him™ was asked whether wine can be used as vinegar, and,
he said no. But this question of vinegar is controversial in
the different schools. For wine might change into vinegar by
itself or apparently for no reason or it might change into
vinegar by putting some material in it, like bread for
instance, or by taking It from the shade and putting it under
the heat of the sun or the opposite, If it changes into vinegar
by itself, judge Abdul Wahab said that the agreement is on
the sweetness and cleanliness. If it changes into vincgar
because of the presence of a substance in it, there are three
different opinions according to Imam Malik.

1. changing it into vincgar is not permissible but it can be
clean.

2. changing il inte vinegar is not pernissible and it can not
be cdean. Imam Shafie, Imam Ahmed Ibn Fanbal and
the majorily of scholars are of this opinion.

3. changing it into vincgar is permissible and it can be
clean, as Abu Hanifa said.

Sccomdty: using it (wine) as medicine. As stated in Mosicm
collection of “Hadith™ that Tariq Ibn Suwaid asked the
Prophet “may peace be wpon him” abowt wine and told the
Prophet that he makes it to use it as medicine. But thc
Prophet “may peace be upon him" told him to refrain from
doing that because it (wine) is not medicine but it is a
disease.

One ol ihe most prominent discouragements from drinking
wine, is what the “Sharia” affirmed as stated in the Hadith
collectian of Al-Bukhari that Prophct Muhammad “may
peace be upon him” said that he who drinks wine in this
materiul World and did not stop and repent will be
furbiclden and deprived from it int the Hercafter”. There arc
different ways of deprivation in the Hereafter: Al-Khittabi
and Al-Baggawi said that deprivation in this sense means
not being wdmitted in Heavens.

Thn Abdel Bur said that the one who drinks winc in this
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A sccond verse was descended in Sura 1V Al-Nisga - verse

“O ye who believe!
“Appronch nat prayers
“With a mind befogged,
“Until y¢ can understand
“All that ye say.”

And then another verse was descended In Sura AS Maida -
verse 93-94:

“Q ye who bhelieve!

“lntoxicants and gambling - (Dedications of) Stanes, (and

divinations, by] arrows,

“Are an abemination of Satan’s handiwork,

“Eschew such (abomination,)

“That ye may prosper.

“Satan’s plan is “but”

“To excitz enmity and hatred

“Between you,

“With intoxicanis and gambling,

“And hinder you from

“The remembrance of God and from prayer

“Will ye nol then abstain”.

This verse was the last stage of prohibition.

—  The prohibition of drinking wine is reaffirmed in seven
different ways.

— Firstly it is described as squalid and filth.

— Secondly it is the handiwork of the devil - satan.

— Thirdly it is a command to refrain from it.

—  Pourthly it is success in this refrain then.

— Fifthly it brings enmity and hastility among men.

~  Sixthly it shields the mind from remembrance of God.

— Seventhly it is one cause of damages in property, money,
and finally disconnects man from Allah. In the verse “Will
ye not then abstain” is a questioning which implies and
means restraint bearing in mind all that is stated as sins is
brought about by drinking wines.

— The “Sharia” Islamic legislation affirmed prohibition of
drinking wines by describing it as repulsive act. This
repuksion & manifested o (WO ways::



THE RULES OF ISLAMIC
JURISPRUDENCE ON ALCOHOL,
WINES AND NARCOTICS

By: SHEIEH OTHMAN AL-EYYARJ*

ON WINE & LIQUOR

Wine is whatever befogs the mind and intoxicates it. It can
be obtained from wheat, barley, dates, raisins or honey. It bas
been stated in the tundamentals that Allah addressed worship-
pers with legislature to indicate their gond interest and what is
bad for thers. The preservation of these inmterests from onc
generation to another proved to be for the good of all men in all
places and at all times. It is siready agreed upon that the mind,
by which man is characterized, is the one pift to be preserved
becavse it is the stame of affairs and the way of wisdom which
calls the need to protect the mind Erom all evils.

-~ As Aleohol and Liguor are proved to be enemies of the
mind and the body “Sharia”, Istamic legislation proceded in
Turbadding them. Helare Islam the Arabs found no inhibi-
tion in drinking wines, but after the rise of islam, The
Quran cilled for the prohibition of wines:

The Quran smys in Sura Il Begars - Verse 219:

“They ask thce

“Concerning wine jod gumbling,

“Say in them a great sin,

“And some profit for men

“Bul the sin is greater

“Than the profit”.

Before the descent of this verse, Omar ibn Al-Khatiah, the
second Khalifa “successor of Prophet Muhammad” was be-
seaching Allah (o sand them a clear stulement on wines, as
wines intoxicate the mind amd destroy the body.

*Professnr, Zaytona University, TUNIS
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those who caused the incidenl are incapable of pryment ar they
don’t have blood relatives who can pay the “Divah”™ or whey
they ire log paor to pay. Alse if the killer was unknown the
state pays the compensation repardless of sex, colour or
nationality. As regards to the social and financial status of the
incapable ©f payment, an agency for socisl security wag
established with the task of the fulfilment of one of the Islamic
principles, that is helping the needy. Since 1382 H. until 1408
the state has spent on social security about 18 hillion Riyals for
beneficiaries. Also free medical care is given by the state for
those injured..



tukes plave becuuse of u misjudgement the public treasury pays.
A group of jurists mude an exceplion for the punishment for
drinking wine. They suid thut if o men dies whilke becing
punished, no Qisas pr Diyah is to be paid by the stale for him
excepl when the person dies while punished for drinking wine
then a “Diyah” is to be paid.

— If the executant of punishment deliberately intends to inflict
damage exceeding the nmormal punishracnt, he is to be
punished in retaliation. If he kills a person, he is to be killed.

CASES FOR WHICH THE PUBLIC TREASURY 15 OBLIGED
TO PAY “DIYAH”

L. If the Diyah resulted from a fault of the ruler or the governor
in the capacity of his functions.

. If the “Diysh” was to be paid by incapable blood relatives,

. If the culprit fails ta pay il

, If a muslim was killed and the killer was unknown.

. If the bHlood relatives of a murdered persoo refuse 10
solemnly swear under oath that the accused was the real
murderer or if the accused refuses (o swear under oath that
be was ionocent.

i & aw N

APPLICATION IN THE KINGDXOM OF SAUD] ARABIA:

The basic law in Ssudi Arobia which regulates the persomal
uffairs, the criminal and civil dispotes is the Istamic Sharia. One
of the prohibitions in the Sharia is the excessive use and misuse
of authority, as well as oppression in its use. The permission
delegated to the public employee to carry out duties for the
protection of public interest is nol absolute, but limited by
general regulation and the most importaot of these is the
negation of criminal intentian, or misuse and excessive use of
authority. If such misuse takes place by mistake transgression
happens, The Kingdom applies the principle of compensation.
The “Mufti” of the Kingdom issued a Fatwa thirty years ago that
if a person was killed by cxternal factors and the killer was not
found, his “Diyah” is to be paid by the public treasury. The state
also pays the compensation in the cases of accldental murders if



Ibility of Judges For their Actions:

The Jurists in their discussivn of the mistakes made by
judges, differentiated between the mistake made in the rights of
Allah (Public right) or the mistake made in the rights of the
individual (Petsonal right).

1f the mislake was made in the personal right, that mistake
can either be reversed or nat. If it can be reversed fike when a
judge passes his judgement about the payment of money or
divorce and later discovers that the witnesses were nat compe-
ient, the judge can easily pass another judgement by which be
invalidates the previous one, the wife would be retwrned fe her
husband and the property will be returned to the actual owner,
If the mistake can not be reversed like when the judgement isa
qisas or blood punishment and that it was mistakealy carried
ont, then the person in whose favour the judgement was made
will not be killed for that misiake hut he must pay the Diyah,
blood money from his own property. If the mistake came lo
being as a result of misjudgement, there is nothing on the judge
but the judgement he passed should be repealed.

1f the judgement was mistaken in the rights of Allah like for
instance when some one is punished for adultery or theft and the
stipulated punishment was carried out and fater it was disco-
vered that the witnesses did not tell the truth a compensation
from the state coffer is to be paid, and the judge will not be
charged. However if the judge willlully intended injustice and
confessed to that, the gisas {punishment) shall be applied on
him.

Responsibility of Executives:

The majority of jurists think that a duty is not always bound
to security. A person wha is carrying out a duty docs not nsually
ask abaut the consequences of executing that duty es dong as he
abides by the rules of the sharia io executing the punishment for
fornication which is flopging sixty flogs in the case of an
wnmerried person, and that person dies as a result of that
flogging, which was cartied omt legally; there wounld be no
responsibility on the exccutant. It bas been reperted zbout
Imam Abu Hanifa and Ibn Laiia that the Diyah is ta be paid by
blood relatives if dampge is made intentionally, but if damage



THE STATE COMPENSATIONS
IN THE ISLAMIC JURISPRUDENCE
AND ITS APPLICATIONS IN THE
KINGDOM OF SAUDI ARABIA

By: DR. SAUD IBN SA'AD IBN DIRAID*

— The rules of the Islamic Sharia da not hold the public
employee respansible in consequences of actions which he
carries out as Fulfilment of a lcgal duty even if these actions
result in a tangible damage.

When an employee carries out his duty, he will not be
criminally questionablc cven though that action is what the
Sharia prohibits, as for instance killiog somebody which is
tetally prahibited for averybody, bul it is permissible when
carrled ont as an application of e puaishmenr. A judge
should not hesitate to pass such a word and the executive
authority should not hesitate to carry out such punishment.

— ‘Therefare, the rule here is that the public employee is not
legally beld responsible for the actions he carrics out jn
execution of the Jaw in the legal limits of this action. If he
transgresses these limits, he would be kegally and criminally
held responsible for the consequences of his action. Had he
known that he did not have the right to do as such? But if he
did that with the good intention believing that it was his duty
to do so, then he will not be eid eriminally responsible.
The criminal laws agree with the rules of the Islamic Shariaip
the statement that the exscution of duty is considered a
general reason for permission,

*Under Seeretary of Ministry of Jl;:lice For Judicial Affaiis und Member of 1y
Techuical Commiitiee for the United Acubic Criminal Law.



Rightcousness - these are
The ones for whom there is
A multiplied Reward

For their deeds while
Secure they (reside)

In the dwellings on high.("

13) Likewise the people of knowledge, faith and rightesusness
should foilow this way of high conduct and high stand of
personality so that they find the happy ending and reward.
But it is very essential that the learner of knowledge should
know that resilience is very important and that good deeds
and abundant good daes not happen simply by wishful
thinking and hopeless expectations, but there should be
work and patience.

1] Sura Ssba' Verse 37,

Y,
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i) Sura Ra'wd Verse 22."

“For such there s
The final attainmcnt
Of the (Elernal) Home» ()

Allah explained that this "Eternal Home” as:

“Gardens of perpetual bliss:

They shall enter there.

And well as the righteous

Among their fathers, their spouscs,
And their offspring”.®

To reward them for their good past deeds, Allah include
them together with their fathers, their offspring and their
spouses in his givings. Henceforth, to be straight in the
carrying out of the crders of Allab and do the duties, call
for the good and deter from bad and La stand firm with the
right and be resilient on it and turm off evil by doing gaod,
all these are ways for the servant of Adlah to be useful and
good and also for his fathers, his spouses and their effspring
and their reunion in the home of hospitality and generasity
in which the angels are visiting and welcoming them.
One of the great giltx of Allah to his servant is making him
to be the reason for the guidance of his father, his mother,
his spouse and his offspring, and so forth.

Alsc it is one of the great gifts of Allah is making a2 woman
to be the reasom for the guidance of her husband, her
father, her mother and her children.

It is learned from this holy verse that the admission into
heavens of fathers, husbands and their offspring together
with their relatives is not because of this kinship and
relationship but because of their correctness und their
endeavour in the obedience of Allah, This verse is alsn
similar to the verse which says:

“It is not your wealth

Nor your sons that will
Bring you ncarer to us

In degree; but only

Those who belicve and work

2] Sura Ra'ad Yerse 23,

—9_



11)

Hold their Lord in awe,

And fear the twrrible reckoning”. ("

They join logether the things which Allah has commanded
to be joined and that by the straightoess in the following of
Allah’s orders and loyaity to Him and the following of the
Sunnah of Prophet Muhammad “may peace be upon him™.
Hence their faith is followed by wark and practice shown as
kindness ta one’s parenis, comwunication with retatives
and the fear of Allah is such as to help them in the
cbedience of Allah and deters them from committing
disobedience.

Then Allah mentioned the two characteristics which are the
sixth and the seventh and said:

“Those who patiently penevere,

Seeking the countenance uf their lord,

And they establish regular prayers.”. @

They perscvere on the obedience of Allah and they
persevere in their abstention fromh the interdictions made
by Allah.

Allah also mentioned the eighth and the ninetit characteris-
tic and said:

“Spend out of {the gifts) We have bestowed

For their sustenamve, secretly

And openly, and tarn off Evil

With goad”

The meah_ing here is that they spend to get the forgiveness
and rcdemption of Allah. They spend openly as they do in
Zaknot tn secrct cither seen or not seen by people; secking
the grace of Alluh,

“And turn off Evil with good”,‘

indicaring total parience, their resiliénce, their endurance
and their subduing of their wrath;

1) Sore Ra'ad Vere 21
2) Sma Ra'ad Verse 2.
3) Swra Ra'sd Verse 22.
4) Surm Ra'ad Varee 22



from among their scholars, include deep faith in and total
submission ta Him. And that they would not sell 1he sign of
Allah for a cheap price and would not show ingratitude and
deny the truth and canceal it as did their men of lcaming
who went astray, whcn they concealed the story of
Muhammad (may prayer and peace be upon him) and they
concealed a lot of truths for the sake of worldly and
immediate gain.

10) But the People of knawledge and faith, from the ancients
and the 1atter times, would state the truth and declate it 83
Allah said:

“Is then onc who doth know

That that which hath been

Reveated unto thee

From thy Lord is the truth,

Like one who is bhmd

It & those who are

Endued with understanding

That receive admunition™.f!!

And in anothes verse:

“Say:

Are those equai, those who know

and those who do not know?

It is those who are

Endued with understanding

Ther receive admomition”.?)

By this Allah explained thar it is the people with under-
standing who really think and wark their insight and those
are the people with bealthy minds. Allah described them
an

“Those who fulfil the covenant of God and fail not
Tn their plighted word”.®

“Those who join tugether

Those things which God
Hath commanded to be joined

13 Sura Ra'ad Vers 19. o
2) Surar Zamar Verse 9.
3) Sura Ra'ad Yerss 20.



7) It befits the men of lcarning, although they are found in
Jatter time like the time we are living in, to follow the foot
steps of the pious people in their fear of Aflak and make it
their task to revere His orders and His prohibitions,

8) The fecar of Allah iraplics stopping at the limits stated by
Him and following the path of His Messenger Mubhammad
“may peace be upon him™. Any overdoing it “would be an
uvanecessary and wnpermissible”. The knowledgeabie per-
son is the one who does not tresspass the limits af
prohibition and permission, and in the doing (folfowing)
and in abstention. And besides ali that be very caustious
not to say.any thing about Allah without knowledge, or do
contrary to whal he learned.

9) Almighty Ailah mentioned some good characteristics of

some of His pious worshippers as 2 reminder to us. Aflsh
says:

“There is, in their stories

Instruction for men endued

With undersranding.” ¢

In ancther verse Allah says:

“Not all of them are alike:

Of the peaplc of the Book

Are a portion ihal stand

(For the right), they recite the verses

"of God all nightlong, and they prostrate themselves
Tn adoration. ’

They belicve in God

And the last day. And

They enjoin what is right.

And forbid what is wrong.

And they hasten in cmulation

In (all) good works:

They are in the ranks

of the righteous, ™

These goad charagteristics, which were adopted by the best

of the people of the bovk and by those guided by Allah

—

1) Surat Ywul Vene 111
2) Susal Al-i-Emran Verse 123-]14.



“may peace be upon him” stand of character and character
and vonduct and not on the path of the people of learning,
ban he is a criminal with great sin because Almighty Allah
considers that who says something which Allah did not say
is beyond hiasphemy and ahove polytheism. Chaos and
disorder would result from this. Allah says::

“Say: The things that my Lord
Hatl indeed forbidden are:
Shame{ul deeds whether open
Or secret, sins and tresspasses
Against truth or reason, sssigning of partners to
God,
For which hc hath given no authority;
And saying things about God of which he have no
knowledge” (i}

ilence, whoever says things about Allab without know-
ledge and permits what is forbidden and forbids what is
permissible, daters from the right thing and calls for the
false.

6) So it is the duty of the scholars and men of learning and
their students to be cautious sbont saying things ahout
Allat without knowledge and pay attention to stating the
legitimate proofs according to the “Sharia” so that they can
be knowiedgeable about what they presume, <all for or
deter from and not venturc to say false things about Allah
without any knowledge. Thosc who are knowlcdgeable
about Allah are the ones who fear Allah the most and never
tresspass His limits. Allah says:

“Thoge truly fear God,
Among Tlis scrvants,
Who have knowledge”.®

The knowledgeable people who fear Allah are those peopke
who know His religion, and koow the Sunnah of His
Prophct Muhammad “may peace be upon him”. Those
people arc headed by the Prophets and Messemgers of
Allah because they are the good example.

1) Surat Al Errof Versc 33

2) Supal Fatir = The originator of creation Verse 28



“Thouw art not,

By the grace of thy Lord,
Mad or possessed”.

“Nay verily for thee

Is a reward unfailling”.t"
“And thou {standest)

On an exalted standard
Of character.”®

3} The one who would like to ntiain this great stand of
character should approach the book of Allah and pay
altention to it when reciting and studying it; while referting
al] lhe questions and doubts 1o the karned people for

s and ¢ to the correct books and
refetences on the cxplanauous of the Quran.

Atiention should alko be given to the Sunmah of the
Prophet Muhammad “may peacs be upan him" because it
also explains the Quran and leads 1o the understanding of
it. Almighty Alsh said ta His Messenger, ‘“may peacs be
upen him";

“Say thow: “This is my Way;

I da invite unio God

On evidence clear as

The seeings with one’s eyes,

1 and whoever foliows me.

Glory to God! and never

Will 1 join gods with God. ¥

4) The abiding by the Book of Allah is part af the character of
the Prophet Muhammad (may prayer and peaca be upon
him) and part of the character of all the scholars and the
men of learning who are endowed with knowledge and
insight, knuwledge and faith, knowledge and pilety. Howev-
¢r people with knowledge but with no faith or any plety
bave no share of the high stand of character.

5) Frem this we know that who ever <alls for something with
ignoramke is not oo the path of the Prophet Muhammad’s

1) Surat Al Calom Vetse 2
2) Surat AV Galam Verse 3
3) Sumat Al Qalsm Verse 4
4) Sutal Yusuf Verse 108



THE ETHICS OF THE MEN
OF LEARNING {SCHOLARS)*

BY HIS EMINENCE
SHEIKH ARBDUL AZIZ IBN RAZ

1) It & obvious that the men of leaming (scholars) are the
successors of the prophets. Knowledpe is what is indicated
by ihe book of Almighty Alizh and the Sunaah of His
Messenger, “may peace be upan him”. And in this concern
Aysha - may Allah be merciful to her said, when she was
asked about the ethics of the Prophet Muhammad “may
peace be upon him”, that “His ethics was the Quraa”.

2) This word from Aysha telis us that the natural disposition
of the Prophet [may atl praver and peace be upon him] was
the following of the teachings of the Quran manifested in
therefore, foliowing the orders and refraining from the
interdictions, it is now worthy of the scholars, preachers,
teachers and students to take good vare of the Book of
Allah, and to search into it and to assimilate the good
ethical 1eachings which Allak love from it
Almighty Allah says:

“Vertly this Guran

doth guide to that

which is most right {or stabic)”. (1
In another verse the Quran says:
“Nun, By the Pen

And Uy the (record)

Which (men) write”.(®

* Alkhilkyy has screral meanings:

1) cthies  2) morals 3} inbem gqualicy  4) marnerns

5) natural digposition and shall be vsed, here synonymaously.
1) Surst Bani krail Verse 9
2) Surat Al Outam Vers: |
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