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Safeguard of Interests and Preventiom of Evi]

The public interest which is considered a source of

Islamic law is one that does not contravenc the objectives
of the canonical law of Islam. Others which are opposed ta
these ohjectives are not considered genuine interest,
whether in short term or long term, apparent or hidden,
even if a group of people gives approval to them and
considers them as a system or practice ar usage for them.

1.

The Means

‘The means depends un the end. If the end is tawful, the
means to achieve it is also lawful. But if the end is
unlawful, its means is also undawful.

Change in Rules with Change in Conditions

The Islamic sharia has a wide scopc as fur as its
objectives are cancerned. The rules are subjcct ta
change according to the regnirements of these objec-
tives and public interest.

. Itis a well known fact that the figh is not « law in which

1 legisi kays down he fules according to his wishcs and
his vpinivns. But, it, in all its parts and details, is based
on what Allab has sent thruough His Prophet, peace be
upon him, because He is the solc law-giver, whether the
rules are derived from the Quranic tcxt or from the
practiccs of the Prophet, peace be upon him. One who
studies the sayings of the legists finds thut they were
keen (o hold Fast to the injunctions of Allah as they were
scrious in oppusing any view that was not based on these
injunctions, Al-Shafi‘i says: *The Hadith is my view. If
you find my opinion in conflict with a tradition,
throw my apinion overboard.»
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In the field of economy the legists have dealt with the
wealth, methods ol its earning. necessity of its purity and
the aspects of its expenditures, They discussed alm tax,
land revenucs, the tithe, treasurc troves, the jizya, the
lease of land, und its reclymation.

In the field of litigation, the legists have laid down
comprehensive rules. These rules cover lodging suits, filing
appeals, method of recording evidence and the ways of
judging true against false ones. In the ficldof international
relations, the legists have discussed, at iength, the relations
of Muslims with non-Muslim, including the Ahl Al-Kitab
(People of the Book) as they discussed Uhe issue of war, its
legality and causes, as well as keeping the promises and
pacts.

Jurisprudence as a Rencwed Source

The conditions of man do not remain static and ey arc
always open o change. The law which Allah the Almighty
has given has duc regard for all his condidions. He ordered
to do the acts that are in his favour and forbade him from
doing certain acts which are harmful for him. All the
injunctions arc based on the principles of providing
facilities, avoiding difficulties and warding off hardships of
any kind, ‘Fhese rules are based on the principles of justice
kindncss and ahstention from evil andtransgression. Allah
says in His Baook:

«Allah intends every facility for you; He does not want to
put you o difficuitiess.

These rules e2re nor confined 10 textual evidences anly, but
they may be renewed according to the conditions, times
and according 10 the ijtihad of a reformer ruler, Thig
renewability has branched out into various rules and
principles which safcguard the interests of people and
srengthen their hold to the slamic sharish. These rules
may be enumerated as lollows:
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vows and everything (hat concerns man’s relatienship
with Allab, His love as well His fear. Rules of worships
are based on performing the acts of worships aceording
to the Divine injunctions and commands. It was not tike
tradicional maiters which were based on absohute person-
al judgements.

Law of Transactions

{t contains rulcs that cover all the affairs of man and his
worldly needs, whether they pertain to his individual life or
to his life in society, his dealings as an individual {0 a group
or his dealing as a group with other groups, as for example
the dealings of a sfatc with another statc.

The aspeuts of individual life 10 which Islammic law has
given utmost attention are his personal affairs like mar-
riage, guardianship and inheritance ctc. These rules
protect a Muslim from deviation and going astray. As for
the matters connected with mutual trausactions and trad-
ing, the scholars have laid down the rules for trading,
leasing, guarantee, mortgage, detention of the debtor,
assipnment and bazkruptsy etc. Islamic jurisprudence has
also laid down mles for companies such as sleeping
parinership, commerdial exchange. wnlrentations, nego-
tiations and so on,

Also the Islamic jwisprudencs gives great importance
to the siate because it is @ center which coatrols a large
group of human beings. The legists have iaid down and
explained the rules that govern the appointment of an
Tmam as well the conditions of his appointment. They
hase also outlined the rights and duties of the imam as well
as his powers. With regard to relationship borween the
ruler and the subject, they explained thic rights of the public
on the ruler. They also outlined the duties of the ruler
about appointment of governors, vicerovs and judges after
ascertaining that they fulfil the necessary conditions of
picty, good moral character and honesty.

I



automatically develops satisfaction about the 1ivine com-
mands and interdictions. This lays a deep effect on the
¢onduct of an individual which is then reflected in the life
of 1he society which becomes calim and secure. The Shariah
is diftcrent from the man-made laws in that the one who
brought it was the Messenger of Allah, He was a warner
and u bringer of glad tidings. Istam is different from other
sources. The Messenger, p.b.u.h. never spoke from his
own will, but only he conveyed the words of Allih.

Allah says:

«Your companion is neither astray nor being misled - nor
does hc say (aught) of (his own) desire»

It is no less than inspiration sent down to hime.

The Book of Allah and the Sunnah of his Messenger
contnin many {undamentals for regulating the human
conduct and for thc peace of life. Allah prohibited
myrder, forbade usury, oppression and adultery. Allah
warned that evil ones will receive the punishment they
descrve in the Hereafter. ‘These fundamentals remain a
permanent and unchangeable source of Islumic jurispru-
deunce, and for its application. (t is unchangcable and fil
for all times and all places.

‘The objectives of the canonical law of Islam arc
different trom those of the man made laws and rules. The
abjects of these rules are worldly and they regulate the
human conduct from a material viewpoint only. On the
contrary, the fundumentals of canonical law of lsksm are
integrated as they organize the relationship between mun
and his Creatar as well as the relation between man and
his fellow beings. These relations are based on the belief
in the perfection and infallibility of this law.

tslamic jurisprudence is divided into two branches:
law and rules of worship which dcal with riluals and acts
of worship like paver. fasting, alms tax, pilgrimage.
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no such ¢confusion. To them their [aith and creed wag
crystal clear which had such fundumentals as tu guaran-
tee for man his rights,safeguard, for him, his honor and
cater to all his neeis. They knew tuil well Lhat mnan is 3
matter which Allah has created and it stands on the faith
inits Crealor. They knew that this matier is meaningless
without this absolutc faith. They believed that the human
life is nol merely a material existence that starts one day
and it finally ends at another day. On the contraty, il is
the first part of the eternal life of the Hercafter where
man shall. onc day, return. This cohesion of the
material and the spiritual is embodied in‘the responsibil-
ity towards bis Creator, towatds h imself and towards his
fellow beings. Man cannot discharge his responsibility
without understanding its fundamentals and its mean-
ings cither theough w definite knowledge or by asking
about it. ITence, the sciencc of jurisprudence, which
throughout the history of this ummah, remained the
main source for detailing and determining the rela-
tionships of man, his responsibilities and his rights.
Human beings, sincc the very fint day of theirspread
into different groups, took care tu frame such rules as may
regulate their behaviour with others. Bul tlese rules were
man-made. Therefore they failed o give man self-honor,
self security, peacc and protection against the tyranny of
others. On the contrary, they were the cause of his
sufferings, pains and backwardness. This is because these
rules were the making of human beings and lacked man’s
relationship with Allah. When man, who vas subject to
them knew that their creator was his fellow-man, he
began to try to get rid of them and rise against them.
On the other hund., the Isinmic Jurisprudence, its rules
and principles are from the Isfamic Shariah. Its source is
Allah. He chose it for His bondsman as & law and a system
of iife. From this follows the absolute faith in its compe-
tence for orgamizing the human behaviour. This Faith
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THE ROLE OF ISLAMIC JURISPRUDENCE
{FIQH) IN LIFE OF THE UMMAH

BY

DR. ABDUL RAHMAN H. NAFISAH
EDITOR-IN- CHIEF

Each day the life of man undergoes a change in its
concepts, its style and its needs and this change is the main
clement in man’s life. and he is constrained to adapt
himself to this change and development. In the midst of
materialistic stimulations in the contemporary world and
problems created by them man faces two problems:
First: If he wants to stay at his place, he cunnot do it
because the concepts of the life and its styles as well as its
problems do not undergo a chunge only in one place and
remain the same at another place.

The second problem he faces is that he cannat accept
the changing concepts and styles that pose a threat to
nim, conflict with his concepts and are likely to detach
him from his civilization and his cultural heritage. Then
how to cifect a cohesion between the two.

The matter puzzied some people. They got confused
and began to search for solutions which are apparently
impossible to attain. The matter became ditficult, The
issue became all the more confusing for some other
people who felt a deep effect of subjugation after a lang
period of rule and predominance, But outr ancestors had

—_—3 -



6. He has to distinguish between the rights of Allah or
public rights and rights of the human beings or
personal rights in the matters of penalties.

Islam has added these principles to the old customs of
the Arabs.

In general, the [slamic jurisprudence was of great
importance in the early period of Idlam, and later when it
was at its zenith. At that time the Islamic law was in force in
many countries of the workd.

The scholars of Tslam busied themselves in this field and
wrole many books on it, which remain till today, sources
and reference books. It is a source of pride for us that the
laws of many countries were derived from Islamic Jurispru-
dence.

Among the laws derived from the Islamic law, the
French law is the most important. Its credit goes o
Napoleon Bonaparte wha, during his expedition in Egypt
got impressed by the Islamic law and later enacted the law
of his Land on ils pattem,

One of his own countrymen has admitted this fact,

«Lambert» the Freach legist says:

“The theoryof necessityin lslami¢ jutisprudence is consi-
dered as the most decisive and comprehensive onc. Most of
the modem legislations have adopted the theory of misuse
of rhe right from the Istamic jurisprudence. The Romans
knew nothing about it”.
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Haram: These are such acts as are forbidden for a Muslim
aml if he does them he is punishable.

The situational rule is the rule which sels the status of
an acltion whether it is permissible ar nat as it sets its
conscquences.

In short, the Islamic law with all its sources and
primary rules is a Divine law.

The Isfamic Jurisprudence is divided into two parts.
First, the worships, which are the rights of Allah the
Almighty on His bondsmen. They are the matters related
to the Herealter, such as faith, prayer, Zakah (alms tax),
fasting and pilgrimage.

“The second part is concerned with the rights of human
beings. Thus this patt is connected with the affairs of the
life tn this world such as punishment, marriages and
wansactions.

The holy Quran and the Sunnah of the Prophet have
laid down the rules of Islamic religion and legislation. They
have defined the principles of the faith, worship, rules of
Islamic call, family system, transaclions and penalties.

Following are the most important of these principles:

1. The ruler is bound to guard public interests and abide by
the holy texts. .

2. He has to be a just ruler and he must promotc the sense
of charity and fratenity among his people.

3. He has to ward off aggressive wars and to allow the
defensive wars and promote peace.

4. He has to improve the conditions of women and

© youngsters.

5. He has to respect the personal property and it is his duty
to fulfil the contracts and to prevent dishanesty and
deceit,
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ISLAMIC JURISPRUDENCE (FIQH) AND
ITS GUIDING ROLE

BY
Sheikh Osman Al-Ayyarl

The legal rule presumes the existence of: the ruler, the
subject and the ruled. The ruler means the law giver,
«Allah The Almighty» because Allah is the primary source
of the Canonical law of Tslam. The subject is the action
about which a rule has been prescribed. The ruled is the
human being who is obliged to do a certain act or to
refrain from a certain act, provided that he is responsibie
and legally competent. There are twa kinds of rules: Divine
and situational.

Divine: It is the kind of act which has a commandment
from the Ouran or the Sunnah as to their obligatory
churacter or valuntary ane. In this respect the actions are
divided into : wajib (compulsory), Mandub (nonobliga-
tory), permissible action, Mekruh (reprehensible} and
Harum ({orbidden).

Wajib: That is what is Jegally required from all Muslims
who are answerable on its neglect.

Mandob: The acts that are legally required from ali
Muslims who are mot punished for their neglect.

Mupbah; These are such acts as a Muslim is free to eilher da
or not te do, without either reward or punishment.
Makruh: Under it come such acts as a Muslim is not
suppased to de, bul their commission docs not warrant any
punishment.



negation of something on the basis of an cvidence.
Practfeal; Tt includes the intention of heart or actions of the
body as prayers ang pilgrimage.

The Gained: It is what is derived from its evidence and the
evidence means guidance to the desired acts.

Detalling: It means the description of rules in derait,
Islamic Jurisprudence in View of the Legists
Jurisprudence has two meanings:

1. Preservation of practical legal rules.
2. The practical legal rules themselves.

Subject of Islamic Jurisprudence

Islamic Jurisprudence deals with acts of the obligees,
the wajib, the mandub, the haram and makruh ete.

Object of Islamic Jurizprudence:’

Attainment of happiness in this life as well as in the Kfe
in the Hereafter.



The parable of rigt guidance and knowledge sent by
Allah through me is like rain, which falls upon land, a
part of it which is fertile, absorbs water, grows grass,
and plants. Othcr part of it which is arid, kecps water,
and Allzh uses it for the benefit of mankind. They drink
from it, irrigate plants and cultivate. Another part of the
lnud on which water fails, neither keeps water nor grows
grass. Same is the exampie of one who gains knowledge
about the religion of Allah, and benefits from what Allah
has sent me with, He learns and teaches. The other part
of the land is like one, who does not raise his head and
does not accept the pridance of Aileh which I have
brought.

The Messenger of Allah {may the blessings and peace of
Allah be upon him) alsa says:

«Whom Allak Mkes to Grumd welfure, fle gives him
knowledge in Religion.»

The knowledgc, here, means the knowledge of Istamic
rules and all its branches.

The scholars say that the hadith gives supcriority to the
schaolars to all other people and to the jurisrudence (Figh)
to all other sciences.
kslamic Jurisprudence in View of the Legists

Its first definition has been quoted from «Abi
Hanifa» who defines the figh as the knowlage of one's
rights and dutics. Knowledge means comprchension of
the details on the basis of the ¢videnc:. The phrase
arights and duties» means all do’s and don’ts in life. “L'his
includes the acts one is obliged to do like the acts of
worshipping and all such acts as one is forbidden to do like
drinking wine stc. The legists have defined jurisprudence
(Figh) the knowledge of the practical rules derived from
its detailed evidences.

The Knowledge: Tt is the true strong belief, while the rules
are establishment of a fact on the basis of an evidence or
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DEFINITION OF JURISPRUDENCE (FIQH)

BY

Dr. Omar Ben Abdul Aziz
Associate Professor in the Depi.
of Gradwate Studies,
Isiamic University, Madina el-Munawwarah.

Allah the Almighty has supported the Islamic jurispru-
dence (Figh) with factors of continuity, the elements of
permanence, ils usability at any time and place, and the
provisions that sufficc for all the needs of human beings. Tt
has an impartance and a considerable position i the life of
the Ummah. [ts rules and principles have been derived
from the Quran and the Sunnah. It organizes the life and
through its application peaple receive Allah’s grace, as they
lead 4 carefree life, feel safe and enjoy a deep sutisfaction
of heart.

Jurisprudence (Figh) in the Holy Quran

The holy Quran has used the derivations of the word
jurisprudence’ in the Suras «NISAA», «AL-AN'AM»
{three verses), «AL-A'RAF», «AL-ANFAL», and «AL-
TAWBA» (four verses), Sura «<HUD» and «ISRA’ (two
verscs), «AL-KAHFy (two verses), «TAHA», «AL-
FATH», «AL-JIASHR» and «ALMUNAFIQUN» (two
verses each). '

Islamic Jurisprudence in the Hadit_ll

In that respect a statement of the. Messenger of Allah
{may the blessings and peace of Allah be upon him) has
been related:; .



knowing the detailed evidences, i.e. Partial Evidences like
knowing about the legality of sale, forbiddance of usury,
cobligatory nature of prayers, Zakah (alm tax) and lawful-
ness of marriage.
Sources of lhe Science of Fundamentals of Islamic
Jurisprudence

The scholars derived the fundamentals of Islamic
jurisprudence from three soures:
- Schalastic Theology (Thealogy).
- Arabic Language.
- Legal Rules.

The one who first codificd these fundamentals was
imam Al-Shafiei. o

Object of the Knowledge of the Fundumentals of Islamic
Jurisprudence '

To gain the abifity,of deduction according to the schools
of Istamic jurisprudence and to undemtand the hidden
aspects of legislation as well as to compare among vanons
schiools and to give preference to certain views of Imams
and to state the régulations of taqlid (imltmon} and
talfig (contrivance). 4

Schools of l.eglsts
Legists have three methods for compiling the fun-

damentals: '

- Method of the speakers of Al Shafiia Methods. It
dcm'es its rules framn the legal evidences directly.

- Hanafia method of lcgtsls It demes its rules from
Juristic subsidiary principles which were deduced from
the evidences. .

- Method of combining both aforesaid methods. This

method was adopied by the later scholars. It may be
termed as coordinative ond comparative method.
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FUNDAMENTALS OF ISLAMIC
JURISPRUDENCE AND
ITS RESEARCH SCHOOLS

BY
DR. WAHBA MUSTAFA AL-ZUHAILE
Acting Dean of U.E.A. University

The Muslims have two unigue sciences in documenta-
tion and theoretical creativity ie., the fundamentals of
Islamic Jurisprudence and science of the conventianal
hadith. The first sets the methods of deduction and ijtihad
as well as obtaining knowledge vl Iegal judgement in a
correct way. The second deals with the method of sifting
of the tramsmitted prophetic traditions (hadith) and
‘grading them in the confirmed, the correct, the propet,
the delicate and the fabricawéd ones.

Fondamentals of Islamic lurisprudence

They deal with cvidence of Islamic jurisprudence and
the ways of deduction of lepal judgement from the
evidences. They also deal with those who deduce the rules
of the Shariah as well as with those who simply follow
others for their incapability of deduction, whether they
are scholars or laymen,

As for the Islamic jurisprudence (Figh), it is a
collection of legal judgements derived from its detmled
evidences. Fundamentals of Jurisprudence deal with the
judgements and the evidences.

Scope of Islami: Jurisprudence
That mecans the deeds of the obligees by means of

——



discrimination against any one. [t shall rcmain ative as long
as figh remains alive and it shall become weak whea figh
becomes weak. Islamic Jurisprudence is onc of glorious
dceds of the Muslim Ummah and why should it not be 50
since it was based on the spirit of justice, equality, respect
of personal property and respect of personal homour. It
gives prevention of evil superiority to availing of benefits,
There should be neither harming nor reciprocating harm.
Qne of its basic principles is that priority should be given to
the most important matters then to the lesser ones in
importance. Its rules were based on the principles of
guarding the interests of mankind and on facilitation in the
matters of life.




Development of Islamic Jurisprudence (Figh)

Figh has passed through four phases:
The First phase: 1t hegan with the revelation and the life of
the Prophet Muhammad (may the blessings and peace of
Allah be upon him). This is the stage of the foundation of
Islamic law.

The Sceond Phase: This is the age of the companions. This
stage is characterized by the development of consénsus on
many issues amd its rise concerned with many questions of
analogy.

The Third Phase: 1t was the age of the followers of the
companions and their followers. During these days were
founded the juristic doctrines. Analopy also dcveloped
through this stage and a foumdation for the science of
jurisprudence waz laid.

In the fourth stape: Many of the legists confined themselves
ta the doctrine of a particular imam from which they would
never allow themslves to deviate.

In modern times there appeared the encouraging signs
for thc promotion of the junistic consciousness of figh and
the spirit of ijtihad. This is cvident from the working nf
various figh academies. Besides this, some encyclopaedias
on figh have appeared!" and demends have been made for
the teaching of the figh in the universities and colleges of
law. An example far the revival of interest in the Tslamic
figh is the seminar of the deans of Faculties of Law in the
Arab Universities held in 1973 which was followed by the
second seminar of deans of faculties of law in the Arab
world which was held in Buaghded in 1974,

Position of Islarmic Jurisprudence (Figh)

Scholars affirm that Figh is the most preferable scicnce.
Al-Hajjawi says: Without Figh the Muslim nation will pot
exist. Nothing can keep it together except the bond of
Islamic Religion and Jurisprudence. It has no raciul
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DEFINITION OF ISLAMIC

JURISPRUDENCE AND ITS DIVISION
BY

Shelkh Abdullah Sheikh Muhfour ben Biah
Professor, Kimg Abdul Aziz University,
Jeddah, Saudi Arabia

Definition of Islamic Jurisprudence (Figh)

The word «Figh» in the language mcans the under-
standing, cleverness, comprehension and knowledge. Some
of legists have gone further and say that Figh signifies
puetry and medicine also. Bul in these senses its use is only
metaphotical. Ibn Al Qayyim is of the opinicn that Figh i
something mote than just the ordinary meaning of the
word.

‘Ihe legists view Figh in dillernl ways. Some say that it
is synonymaus to the knowledge of Islamic law, i.e. it
includes knowledge of the rule confirmed by definite texts
or those which are confirmed by assumption. Some legists
are of the opinion that it includes only what has been
confirmed by definite texts. Anyhow, the general opinion
among the scholars is that it ts the knowledge uf such rules
as have been gained rhrough derivation and ijrihad. A group
is of the vicw that Figh is the knowledge of practical legal
jugements which have been derived through detailed
evidences.




listen to his opponents. 'The most important thing in
difference of opinion is to do justice with oneself and 1o
onc’s upponent. One should neitherencroach upon his
opponent’s rights nor attribute to him what he has not
saikl, nor exalt oneself over ones oppenents.
Finally, lmam Al-Shafei’s method is worth accepting
and adopting In law education imstitutions, as it will
contribute to the reform of education in such institutions
and promote them in the right academic direction, in
addition to its contribution to create an understanding
of the aims and objectives of the holy Islamic Law.
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— All clothings are pure unnless they are known to be
otherwise.
— Prayems are always obedience to Allah the Almighty
and a source of pleasure for one who performs them,
Clarification of Juristic Differences:
Often, in Al-Shafei’s method, it is necessary to make
a comparison betwcen one issue and the other to
show the aspects of similarity and ditference. This
kind of study bas lately been known as ‘The Science
of Differences’. Al-Shafei nsed this method to prove
that it is not necessary for any two issues to be the
same even if they are similar in form because they
may differ in abject, and consequenty the rule will be
differenl. Al-Shafei used Lhis method to distinguish
the facts of law from one snother and to show the
differences among them. Moreover, he used this
method in reply to his opponents.

. His Method of Difference (Comparative Jarisprudencel:

The subject of his «Al-Umma is science of comparative
jurisprudence. He follows two ways for presenting the
issues that have difference of opinjon. If the diffcrence
is in a parial issue, Al-Shafei often presents the
difference directly after presenting thc issue itself
together with his reasoning of his opinion. The other
way that he adopts is that he distinguishes the difference
by an independent statement. Al-Shafei slways main-
tains the objectivity ol research.

. Manners of Differing in Al-Shafei’s Thought:

His presentation is ditinguished for its justness. He
supports them in matters in which he agrees with them
and gives his arguments where he disagrees with them,
using @ calm language without any rancot or prefudice
and withowt uwsing improper words ahout them.

Al-Shafei, was critical of those who passed cruel
remurks against their opponents. He never refused ta
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5. Argumentation by Rationallty: He says «The Quran and
the Sunnah do not necessarily have a textual provision
for every problem.» Some Figh scholars have scverely
criticised those who insisted on a text from either the
Quran or the Sunnal for every question. Such scholars
even expressed the view that ome insisting on it is
deviating from the line of those who follow the
predeccssors and thus are rightly guided. Rationality ~
in his terminology — means a kind of ijtihad and it is
wider and mote general than analogy where a resear-
cher can clearly notice Al-Shafei’s concern about
rationality and analogy both in theory and application.

6. Adjustment of the Derived Issues and Principles with the
Juristic Rules:
In his book «Al-Umm», Al-Shafei, according to his set
method, after discussion and argumentation, forms
cither a juristic rulc that includcs main issues and
subsidiaries of each chapler, ar a juristic regulation that
decides the chapter’s issues as the context requires. He
then quotes, in both cases, the juristic examples to
which the rule applies.
Following are some of his Juristic Rules:

— Concessions are limited only to. their situations.
—. No statement or aclion may be attributed 10 a person
who keeps: silence . A statement or an action can

onlybe attributed -to its sayer or doer.

— What is forbidden in mormal times may become
fawful in stale’ of war. ,

— No ane and no, word commands an authority in the
presence of the Prophet's sayings (Hadith).

— ‘Water is pure for anyone and at any place ualess it is
known that it is mixed-with any impurities.

— Anyone who is permitted.to shorten his prayers is
permitted as well to combine.

— 11—



Flerments in Imam Shafel’s Methed

1.The wse of Quranic Yerses: Hc quotes such Quranic
verses as deal with Fighi issues and solve the prublems
under discussion.

2. Derivation from the Sunnah (the Prophet’s acts and
conduct) and the practices of the companions (of the
Prophet):

In Imam Shafei’s ‘Al-Umm’, thc Sunnah occupies
only the second place for argument, if there is a
Quranic text that deaks with the isue under discussion,
If thre is no text on the issue he fouads his argument
on the Sunnah as the primary source, and cmphasises
the authority of Tradition (Hadith) and its importance

in Istamic Law. .
Imam Shafei’s method requires presentation of all the

traditions that arc authentic with regard to their
narvalors, the text, and their analysis in a Figh
manner in conneclion with the issue, and derivation
of principles.

3. Counding on Arwbir Language: In this connection wc
quote his own words: «I start from the fact that the Holy
Quran was revealed in the Janguage of the Arabs and
not in language of any other people. Therefore, no one
will ever get lo understand the menmings of the Quramic
verses unless he is acquainted with the comprehensive-
ness of Arabic, the diversity of its meanings and the
vagety of its expressions. One who knows the Arabic
language will be safe from such pitfalls as are the fate of
one who is ignorant of this language.

4. Application of the Basic Rukes: One element of Al-
Shafei's method is combining the fundementils of Islam
with Islamic Jurisprudence a8 well as bringing about a
conformity betweent theory and application. This be-
comes.tledr when ke brinigs his evidence from the Holy
Quirnn axd Sunmah and analyses them sufficiently so as
to clerify each evidence.

— b —




to whom he went at the age of thirteen and studied
under him in Madinah.

3. Then he left for Iraq where he studied under the second
founder of the Hanafi School (Sunni School of Islamic
Law derived from the teachings of Imam Abu-Hanifuh),
Imam Muhammad ibo Al-Hassan Al-Shybuani.

By learning under the schools of Ahl-ul-Hadith and
Ahl-ul-Traq, Al-Shafei gained the knowledge of both
schools of jurisprudence.

Definition of his hook ‘Al-Umm’

‘The subject of "Al-Umm’ is Islamic jurisprudence
(Figh), which deals with all the matters of worship: prayer,
fasting, alm tax (Zakat), pilgrimage to Makkah (Hajj) as
well as all the issues of business transactionms, crimes,
porishments and Islamic judicial system. He wrote this
book in Egypt and it serves as the foundation of his school.
With the exception of a few chapters and statements which
do not seem tu be his work aond which found their way to
the book, the book is most definitely is his work.

His style

Al-Shafei worded the Muslim juristic principles and
presented them in such & literary scientific manner that
some of his juristic (Fighi) statements are quoted as the
most eloquent and meaningful proverbs. Ope of his sayings
is «Schools do not die with the death of their founders.»

Al-Shafei does not depend on 2 single slyle m presenl-
ing juristical principies and arguing with his opponents. On
the contrary, he adopts a variety of stvles. He often follows
the style of a calm discussion which gradually gathers
mumentum. In course of discussion he puts forward basic
priaciples and thus tries 10 convince the opponents.

12



THE CREATIVITY OF METHOD IN
IMAM SHAFET'S ISLAMIC JURISPRUDENCE
(FIQH)

by

Prof: Dr. Abdul Wahab Ihrahim Abu Sulaiman
Professor of Graduate Studies,
Ummul Qara University — Makkah

Methodologicul research work means the use of im-
formation in a logical and systematic manner and it must
kave the following elements:

1. Style of presentation

2. Culm discussion

3. Complete objectivity

4. Examples in support of issues pul forward,
Varicty of cultoral sources in Imam Shafei’s Figh:

1. Imam Shafei’s Figh is unique in the entire work of
Islarmic Jueisprudence as it is distimguished for its
inteliecrual and methodic characteristics. His upbringing
in an Arab environment contributed to his eloquence
and elegance of his expressions and language. 11 is said
that he chuse paetry and litershwre in his early days,
then he switchad over to the study of Islamic Turispru-
denee, He occupicd himself with the study of Arabic
lanpuage for twenty years.

2. This created in him an interest in the Hadith (the
Prophet's sayings). He was influenced by authoritative
Hadith scholars. particularly by Imam Malik Ibn Anas

— =



3. Juristic Rules:The legists of different schools have
derived them from the subsidiary rules of their respee-
tive schools.

Division of Islamic Jurisprudesce
Islamic Furisprudence is wnique for it having twe
aspects;

1. Religious Aspect which organizes the relation belween
a human and his Lord, like worships such as prayers,
fasting, pilgrimage and Alms Tax.

2. Legal Aspect which covers the rules that govern
relations among people, on individual and group levels
bath as well as the relations between the Muslim
Ummah and other naticns.

—13—



Islam has taken the peace as a basis fur cooperation ang
promotion of welfare among the people, and refuses to
take compulsion as a method to spread its ¢all and its
teachings. Non-Muslims are considered, in view of
Islam, brothers in humanity. They couperate mutually
for common welfare. They are encouraged to fulfil the
interests of ome another remamning on their own
religions. Islam permits Muslims to fight and to struggle
only to repe! agression and to estabfish justice among
the people.

C. Treaties in Islam
General rules of Islam permit to make treaties with
non-Muslims to keep the existing peace or to make a
truce of a permapent peace. Islam permits to make
alliance or to ward off a common ememy, or to rcalize a
common interest whatever be its nature.
The only condition it sets is that its provisions should
not be in contlict with the main Islamic rules. The treaty
can be made if there is mutual consent, between two or
many parties to it. Further,its objects and characteris-
tics should be clear.

Sectlons of Islamic Jurisprudence

1, Femdamentals of Islmmic Jurisprudescy It means such
rules as sel by the jurists 1o protect the deducing
scholars against pitfalls. Examples of such rules are the
superiority of the texts to anatogy, priority of the Quran
over the sunnah, explanation of ths intention of thesc
two sources, A knowledge of the abrogatory and
abrogated texts, males of analogy and cbjects of rules.

2. Suobsidiay rules: These inciude such mles as govern
ordinary matiers of day to day life. These rules come
from the knowledge of the fundamentals of jurispru-
deacs.



Internsationul Relations and the View of Islamlc Juris-
prudence About it:

A.lnity of the Bumaniiy: Islam came at 2 tim2 when the
might was right. The rulers had no human considera-
tions and it was their whims that wete the law. At that
time Islam called them in the name of humanity, with
no regard 10 other considerations. As Allah the
Almighty said:

Mankind! Reverence

Your Guardian - Lord,

Who created you

From a single person,

Created, of like naturg,

Wiz mate, and from them twain
Scattered (like seeds)

Countless men and women'"”

Tslam does not make justice subject to the whirs of the
people. It equaily treats the strong and the weak, the
rich and the poor as well as a Muslin and a non-
Muslim. It allows no disctimination on the basis of
religion.

B. Islam and Peace:

Islamm acknowledges the freedora of option since it
states that there is no compulsion iu the religion and in
other things. The holy Quran says:

If it had been thy Lord's will,

They would all huve believed,

All who are on earth!

Wilt thou then compel mankind,

Against their wili to believe!

1. Sura «Nissa» verse No. 1.
2, Smro «Yunuse Verse Wo, 2
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Object of Islamic Jurisprudence (Figh)

Ali Divine Books were revealed for the welfare ang
happiness of mankind both in this world and the Hereafter
as stated by the holy Quran and all the scriptures. This is
evident from all the injunctions and forbiddings of Islam
whether they are related to worships or muzual dealings.

As for man-made laws, their scope is limited ta
regulation of mutual relations of people regardless of any
ideals and moral or spiritual values.

Characteristics of Islamic Jurisprudence:

‘The source of Islamic Jurisprudence is altogether
different from that of man-made law. Islamic jurisprudence
has two sources: the holy Quran and the Sunnah, both of
which are revelations from Allah the Almighty, to His
messenger {may the blessings and peace of Alizh be npon
him).

As for the man-made law, its origin is the customs arid
practices of the people in their day to day [ife, with no
connection to revelation from Allah the Almighty. This
difference in the origin resulted in Lhe following differ-
ences in the two types of law:

A. Comprehensiveness and universality of the Islamic
Jurisprudence. The rules of Islam have a wider scope
than the man-made law,

B. Islam provides to the society a religious deterrent
against commission of crimes, in addition to the
punishment prescribed for a crime.

As for the law made by man, it only provides for a
punishiment with an aim to keep the society in order, with
no aim to uproot the crime itself, It has no idea of lawful
and umlawful as a moral deterrent.
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ISLAMIC JURISPRUDENCE (FIQH)
ORIGINS OF ITS SCHOOLS, ITS OBJECT,
ITS RESULTS

BY

Shelkh Jad-ul Hag Ali Jad-ui Hag
Sheikh Al-Azhar, Caire - Egypt

Owigins of Islamic Jurisprudence (Figh):

The Arab society before Islam had its own custoras and
traditions, rather a legal system on which the society was
based. This legal systcm had its various aspects. But the
Arabs had not a complete law that would meet all the
requirements of a perfect society and a nation fit to live in
the contemporary world. It was impassible for them to
have something beyond that, because the Arabs in the
pre-Islamic period had only a limited scope of civilization,
culture and progress. Accordingly they were badly in need
of Istam and its Shariah which formed the basis of what is
now known as Islamic jurisprudence (Figh).

Islamic jurisprudence (Figh) passed through four
stages: Prophet’s period, period of companions and senier
followers of the companions, period of the followers of the
followers and their followers - the period of the mujtahi-
deen in the doctrines.

General Principles on which the Islanic Legislation was
hased in the Perind of its Estahlishment:

A. The graduation in legislation.
B. Practicality of legislative judgements.
C. The facilitation and commutation.
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tie six books i.2. the hooks of Muwatta by Al-Imany
Malik. {Muspad) by Imam Ahmed — (Sunan) by
al-Darami and other known books which are on the
subject of tradition. They sheuld also study the books
of well known scholars who have good knowledgc in
the field of creed and legal evidence such as Sheikh
Al-Isiam [bn Taimiysh and his two students Ibn
Al-Qayyem and Al-Hafiz ben Kathir(may the mercy
of Allah be upon them). The books which are of great
jmportance by Sheikh al-Islam Ibnp Taimivah are:
Minhaj al-Sunna — Majmon’ al-Fatawi — Mutabagat
Sarceh ai-Ma’qool li Sahcch .al-Manqul — ami Al-
Jawab ai-Sareeh fil rad °Ala man Beddal Deep
al-Maseeh,

The books which are of great importance by Ibn
Al-Qayyem are: ARTuruq al-Hekamiyya — E'lam al
Muwaqqgi'een — and Zadul Ma'ad.

Besides these books, they should also study the forrnal
legal opinions (Fatawa) by Imams entitked AL-DURAR
AL-SUNNIYYA. It includes many messages of Sheikh
Al-Islam Muhammad bin Abdal Wahab and his students as
well as his fullowers (may the mercy of Allah be upon
them).

Alsc the formal legal opinions (Fatawa) by "Allama
Sheikh Muhammad ben [brahim are-full of knowledge.

T exhort to concentrate on these books afier the Book
of Allah the Aimighty and thy Sunnah of the Mesyenger of
Allah (may the blessings of Allah and peace be upon him).

Among the books which are useful are Mughni-Sharh
al-Muhazzah and AlMuhalla.

1. AkBrx 9
2. AlNohk &



14.

15.

Also I exhort all my brothers and students and scholars
in particular, to develop in themselves a devotion for
the holy Ouran because it is the best and the noblest
Buok. It contuins the best and most beneficial know-
ledge. It will be of great assistance in having legal
knowledge in religion and in comprehending its
meanings. [ advise all and myself to fully devote to this
great Book and to look upin it in al maiters. I there is
any doubt we have to refer to the words of exegetes, It
will be of great help in understanding the Book of
Allah, because this Book is a proper guidance. Allah
the Almighty says: «Verlly thls Qura’n doth guide to
that which is most right.s®

And says:

“And we have sent down to thee the Bouk explaining
gl things, a Guide, a Mercy, and Glad Tidings to
Muslimy. "2

All belivers whether men or women and especially the
scholars have to take care of it. Furthermore they have
1o take care of Sunna of the messenger of Allah (may
the blessings of Aliah and peace be upon him} and io
memorize what is availablc from it. There is no way to
pursue the sunnah of the messenger of Aliah (may the
blessings of Allah and peace be upon him) except by
studying and comprehending it.

T advise the schotars and students to pay attention to
the books of tradition, particularly Al-Sahihan
(Bukhari and Muslim) are the mosi important among
the books of hadith. Then they should study the rest of

-
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10.

1 advise the scholars and students and all Muslims
whether men or women to always keep it in view and to
make untiring efforts for the cause of rightconsncss.

One of the matters which is of great benefit for the
people, in solving their problems and spreading justice
i that a scholar should join judiciary and justly decide
the disputes among nenple. Early scholars of course
used to fear from joining this field, but times always
change and the people arc, today, in dire need of
scholars who undertake ‘this noble profession.

. The persons whom Allsh has bestowed the knowledge

end judicial {nsight must not refuse to aceept positions
in judiciary. People nced icamed and noble persons in
judiciary. } such qualificd persons refrain fron joining
this field, ignorant peaple will fill this gap. The post of
judges who have to justly decide the disputes must not
be left for incapable persons.

. It is ecommon knowledpe that the scholar whether he is

a judge or he holds anather pasition, is entitled to two
rewards, if he deduces and reaches a right conclusion,
But he will get one reward if he deduces and reaches
wrong conclusion gs is rightly said by the Messenger of
Allah (may the blcssings of Allah and peace be on
him): “One is not in danger if one holds fast to truth
and sincere devation, Bul one & in danger il one,
despite onc’s ignerance and incapability holds a
position in judiciary, passes wrang verdicts and
decides the cases unjustly™.

, 1 advise all my Muslim brothers in general as well as

myself to fenr Allah in ail matters, practise the
knowledge given 1o them by Allah, perform religious
duties und refrain from forbidden acts, A student is a
model for others in his joh, in his way, in his house, in
his meetings with people. in his car, in his acroplanc
and everywhere he is,
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well as in deducing rules from it. 'The second group
consists of the scholars who preserved knowledge and
transferred it to those who had more fertile minds and
deduced rules from it. Both these groups deserve
greal reward

How fortunate are the scholars of the Shariah who
receive the knowledge of Allah’s religion and get an
insight into guidance und knowledge brought by the
Prophet, peace be upon him. Such scholars are
commendable for enduring the troubles they face in
the way of receiving their knawledge.

The academic institutions where the knowledge of
Islamic law is imparted and the mosques where
seminars and study circles in Islamic law are held have
a great importance because these institutions are
established for the benefiv of common people and for
solving their problems, The graduates coming from
these institutions have a great role to perform. These
people who are granted knowledge by Aliah have lo
serve people and teach them as well as call them ta the
way of Allab. They must not refrain from benefiting
the peoplc from their knowledge, either by teaching or
joining judiciary or by admonition.

It is the duty of the recipient of knowledge to endurc
all difficulties in order 1o serve the people by joining
the fields of judiciary, teaching and Dawah to Allah
the Almighty. Further, they have to serve them in
other matters concerning the Muslim Ummah.

The student has many daties 10 perfrom. More so a
judge, who, if granted success by Allah in his profes-
sion, is rewarded in the same manner as the teachers
and ‘preachers are ‘rewarded. Therefore he must
prepare himself to bear any hardship in discharging his
duties,




MERIT OF THE SCIENCE
AND THE HONOUR OF ITS PEOPLE

BY

His Eminence Sheikh Abdulaziz hem Ahduilak ber Baar
General President of Departments of Scientiffc Researches,
Advising. Call and Guidance.

1. The texts of the Quran and the Sunnashed light on the
value of the science and acquisition of knowledge in
religion. It is epough for the hanour of the knowledge
and the scholars that Allah the Almighty hes brought
their testimony in suppart of His unity and has said that
they are the people who fear Him.

2. It is well known that a Muslim and a Deliever fears
Allah. Dut complete piety and fear of Allah is found
only in the prophcts, peace be upon them, and then in
the scholars according to their degrees.

1. The knowledge must create in a scholar the fear of
Allah in all the matters of his life i.e., in seeking
knowledge, practising it, spreading it, performing his
duries and discharging the rights ol Allah a5 well as
those of his [ellow human beings.

The messenger may the peace and blessings of Alah
be upon him, says “Whom Allah intgnds good, grants
him the knowiedge and insight in Religion™.

4, The scholars who succeeded in obtaining this know-
ledge are two groups. First group is the scholars who
received knawledge and had success in practising it as
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