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THE APPLICATION OF TAKAFUL
BASED ON THE WAQF MODEL
IN SOUTH AFRICA

PREPARED BY: BILAL AHMED JAKHURA



In the Name of Allah the the
most compassionate and most
merciful — May Peace and
Blessings be wupon His Noble
Messenger:

1. The purpose of this paper is to
provide an outline of the South
African experience in the
application of Takafol based on
Wagqf.

2. Although the application of
Takafol has gained widespread
acceptance, contemporary
shariah experts have differed

over the legal characterization of

the entity of the Takafol Fund

and its relationship with the
participant.

3. Characterizations proposed
have ranged from that of

conditional gifting, to that of the

donor creating an imposition

upon him/her/itself to donate an
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amount to the Takaful Fund on

condition that the Fund too
undertakes to compensate the
donor for specified losses.

4. However, a closer study of
these characterizations reveals
that they are not free from
objection and criticism.

5. Since the object of this paper
is not to analyse the various
characterizations proposed,
suffice it to say that the primary
the

objection in many of

suggested structures is that

these arrangements inevitably

result in bilateral obligations

analogous to commercial
contracts in which Gharar is not
permitted.
6. In this respect (the legal

characterization of the Takaful

Fund and the nature of its legal
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relationship with the
participant),it appears that only
two of the various
characterizations identified could
be regarded as being free from
valid criticism.

A. THE ILTIZAM-BI-TABARRU

MODEL WITH SEPARATE
LEGAL IDENTITY
7. The first is based on an

unconditional and absolute

donation to a fund.

8. Perhaps the most important
requirement in this model is that
the fund be given the status of a
juristic person through
incorporation by law so that it
becomes capable of taking and

ownership of the

giving
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contributions and

compensations. In practice, it
has been found that in many
instances, the legal personality
of the fund itself is not distinctly
identifiable from that of the
management company.

9. The participants make
contributions in terms of
unilateral benevolent payments.
10. The Juristic person should be
incorporated not for gain in order
to clearly distinguish that the
contributions to the fund and
compensations paid from the
fund are all on the basis of
mutual assistance and that they
are not commercial in nature.

11. The Juristic person or "Fund"
have a set of rules that

will

regulates the payment of

benefits upon the occurrence of

defined events, and other
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relevant matters such as

surpluses. These rules could
even be recorded in the articles
of association of the company
formed.

11. The Fund would be managed
by a management company who
can charge an administration fee
for actual services rendered like
investment

management and

and may also share in
investment profits in terms of
Mudharaba or Wakaala Bil

Istithmaar.

B. THE WAQF MODEL

12. The second characterization
is based in the classical concept
of Waqgf, a benevolent /

charitable institution, sui generis,

recognised by Islamic Law.
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13. Such a Waqf is created by
the founder making a nominal
donation which is the capital

held in perpetuity;

14. The Wagf would be managed
by trustees who can charge an
administration fee for services
rendered and is governed by
rules prescribed by the founder

in the Deed;

15. The rules of the Waqf,

regulate membership of the
Wagf, payment of contributions,
benefits, surpluses and all other

relevant matters;

16. All contributions paid to

the Waqgf (as a separate legal
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entity) pass into the
ownership of the Waqf to be
regulated by the terms of the
Wagqf Deed.

17.In summary, however, there
appears to be little practical
difference between both models
and both appear to be workable
provided that the Takaful Fund is
given a separate legal identity
that of the

distinct from

Management Company.

18.Certain scholars have argued

that the characterization based

on Waqf is preferable and
superior for the following
reasons:

a. The writings of the

Fugahaa indicate that they

treated a Wagqf as

possessing separate legal

status.
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b.The Waqgf is recognized in

classical figh as the preferred

instrument  for  social and
charitable objectives. Therefore,
its application in the sphere of
Takafol, which is primarily based
assistance, is

on mutual

naturally the preferred option.

PRACTICAL IMPLEMENTATION

OF THE WAQF MODEL BY

TAKAFOL S.A.

11. During 2002, Takafol SA
became the first company to
practically implement the Waqf
Model Islamic

for providing

Insurance.

12. A Wagf fund was established

for the purposes of providing
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Takaful by means of a nominal
founding donation of R5000 in
cash made to the Waqf Fund.
See Figure 1. at the end

13. In South Africa, a Waqgf deed
can easily be registered under
the Trust Property Control Act,
1988 since the Act defines a
"trust" very broadly*

14. This founding donation is
the original Waqf Capital to be
held in perpetuity and invested
in terms of the rules of the Waqf
Fund.

15. The Waqf Capital will not be
the

distributed except in
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L «trust” ( in terms of the Trust Property Control Act, 1988) means the arrangement
through which the ownership in property of one person is by virtue of a trust instrument

made over or bequeathed—

@

to another person, the trustee,

in whole or in part, to be administered or

disposed of according to the provisions of the trust instrument for the
benefit of the person or class of persons designated in the trust instrument
or for the achievement of the object stated in the trust instrument; or

(b)

to the beneficiaries designated in the trust instrument, which property is
placed under the control of another person, the trustee, to be administered
or disposed of according to the provisions of the trust instrument for the
benefit of the person or class of persons designated in the trust instrument
or for the achievement of the object stated in the trust instrument,




extraordinary circumstance of
winding up or liquidation of the
Wagqf Fund in which case it could
be distributed in terms of the
provisions of the Waqgf rules
(charitable avenues).

15. Takafol SA (Pty) Ltd then
appointed four members of its

board as trustees of the Waqf

fund with the object of handling

administrative matters
pertaining to the fund.
16. In lieu of these

administrative services, Takafol
SA would be entitled to receive a
management fee equivalent to
10% of the gross premiums
received by the Waqgf Fund.

17. The contributions of
participants to the Waqf Fund, in
benevolent

the form of

donations, are not wagqf

themselves but rather they are
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treated as assets owned by the

Wagf fund. These contributions
may therefore validly be utilised
for spending upon the
beneficiaries of the Waqf in
accordance with the rules and
objectives of the Waqf.

18.

In the event of one the

participants  experiencing an

event causing loss like an
accident for example; the
participant would claim

compensation from the Fund on
the basis that he is entitled to
compensation, not in terms of a
bilateral commercial contract,
but in terms of the rules of the
Waqf Fund. This is in terms of
the well known principle that the
the

condition stipulated

by
founder of a Wagf is treated like

the law explicitly stated by the
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law maker.

19. Naturally, the aggregate
contributions would be applied to
offset any claims for
compensation. After these have
been provided for, two possible
scenarios exist:
20. A deficit: in such case,

Takafol SA will arrange for a
interest free loan from itself or a
which would be repaid from
future surpluses.

21. A surplus; in such case, the
rules of the Wagf fund stipulate
the would be

that surplus

distributed as follows:

10% in charity

75% to participants

1590 reserves
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3 KT eyl @é loxtad Chgu 19
Sl gl -

e Sodo 13) Ol gl 22 520
e 2 A s Gganall 3
RG] Y PRSP R SUE(p N

A o 2 A e il A

selgdll ob ¢ &b el db 3 .21
fe S ) Jo s Bl 0,
P QU ) e ey

DbaS &yl Jlet 37 10

oSsaall 175
ol 7 15

e 3 eely P Olhuodl e
Gl (3 (o) T el
Ly 3 Oy (3 405




IMPLEMENTATION OF TAKAFUL

IN THE SOUTH AFRICAN LEGAL

ENVIRONMENT

22  The providing of insurance
services in South Africa is
governed by:

a)the Short — Term

Insurance

Act, 1998; and

b) the Long Term Insurance Act,

1995;

23. Both these statutes
separately provide in section 9
(3) of each Act that the Applicant
(licence holder) must be a
public company whose main
object is to carry on short-term

insurance business, or, long-
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term insurance business

24. 1t follows therefore, that the
registration of a Takafol product
would have to comply with this
legislation as

currently no

separate Legislation catering
specifically for Takaful exists in

South Africa.
25. This

presents numerous

challenges to implementing a

Takaful Product. The following
paragraphs deal with some of
these critical challenges.

26. Due to the heavy
administrative and cost burden
of registering a company under
the insurance acts Takafol S.A.
and certain other upcoming
Takaful Providers in South Africa

opted initially to use the licences
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of existing insurers.

27. This may raise the objection
that despite the structure being
given a Shariah paradigm, the
the

insurer, in terms of

applicable law, is the license

holder and effectively not the
separate Takaful fund created
(whether on the basis of Waqgf or
otherwise).

28. The response to this
objection is that in the absence
of legislation catering specifically
for Takaful and having regard to
in the time

legal constraints

being, the spirit of the

relationship will be regarded as

taking precedence over the
apparent legal form.
29. In order to solve this

problemt some operaters even
require the participants to sign a

declaration clarifying the true
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Fighi characterization.
30. In the case of Takafol S.A.,
the actual insurer in terms of

South African law is Compass
Insurance and Takafol S.A. acts

as a broker.

30. Besides the principle broker
relationship, certain other legal
structures, which are perhaps
more transparent, are currently
being considered by upcoming
providers to give effect to the
Takaful concept.

31. Most worthly of note, is the

“cell-captive” insurance option.

32. Under the “cell-captive”
insurance option, use is made of

an  existing umbrella licence of
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a registered insurer through the
acquisition of a parcel of shares
in the existing registered
insurer, constituting a separate
portfolio. See diagram 2 below

33. the vehicle acquiring the
shares could be a company., or,

a trust (wagf).

CONCLUSION

34. In conclusion, it is apparent
from the discussion in this brief
paper that the Waqf concept can
successfully be applied to the
concept of Islamic Insurance due
to the flexibility of the Waqf
structure. The experience of
South Africa also emphasises the
same fact.
And Allah Knows Best — May

Peace and Blessings be on his

Noble Messenger
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Figure 1: Graphicla Representation of Takafol S.A. Structure
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Figure 2 : Graphical Representation of a Cell Captive Structure
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